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Public  Documents. 


Public  Documents,  3354. 
definition  of,  3354. 

•principle  controlling  admissibility,  3355. 
objection  that  they  should  not  be  removed,  3356. 
equally  admissible  as  copies,  3357. 
where  not  kept  in  strict  conformity  to  statutory  requirements, 

3358. 
authentication,  3359. 
necessity  of,  3359. 

execution  denied,  3360. 
mode  of,  3361. 
legislative  acts,  3362;. 
domestic,  3362. 
foreign,  3363.. 
sister  State,  3364. 
ordinances,  3365. 

necessity  of  authentication,  3366. 
statutes,  3367. 

requiring  keeping  of  record  or  journal,  3367. 
as  to  admission  in  evidence  of  hound  volumes,  3338. 
papers  and  documents  relating  to  affairs  of  State,  3369. 
compelling  production,  3369a. 

§  3354.  Public  Documents;  Definition  of. —  Public  documents 
have  been  defined  as  "  acts  of  public  functionaries,  in  the  executive, 
legislative  and  judicial  departments  of  government;  including, 
under  this  general  head,  the  transactions  which  official  persons  are 

[4621] 


§  3355  Public  Documents.  4622 

required  to  enter  in  books  or  registers,  in  the  course  of  their  public 
duties,  and  which  occur  within  the  circle  of  their  own  personal 
knowledge  and  observation.  Foreign  acts  of  state  and  the  judg- 
ments of  foreign  courts  also  belong  to  the  class  of  public  docu- 
ments." ^  It  would  seem,  however,  that  such  documents  may  more 
properly  be  defined  as  records  kept  or  writings  executed  by  public 
functionaries  as  such  in  the  executive,  legislative  and  judicial 
departments  of  a  government  within  which  would  be  included  acts 
of  state,  such  as  executive  messages  and  proclamations.,  records  of 
the  executive  departments,  legislative  acts  and  proceedings,  judicial 
records  and  generally  transactions  which  official  persons  in  the 
performance  of  their  duties  as  such  are  required,  either  expressly 
or  impliedly,  to  enter  of  record. 

§  3355.  (Public  Documents);  Principle  Controlling  Admissi- 
bility.—  While  there  may,  to  some  extent,  be  a  similarity  between 
some  of  the  reasons  which  must  exist  to  justify  the  admission  of 
evidence  under  the  exceptions  to  the  hearsay  rule  and  those  which 
authorize  the  use  of  public  documents  in  evidence  as  proof  of  the 
matters  which  they  assert,  yet  this  similarity  alone  cannot  be 
considered  as  bringing  the  latter  writings  under  the  operation 
alone  of  an  exception  to  that  rule.  As  is  said  by  an  eminent 
American  exponent  of  the  law  of  evidence :  "  Public  books,  duly 
proved,  whether  designed  as  a  memorial  of  public  or  private  trans- 
actions, were  also  allowed  to  be  evidence  of  that  which  they  pur- 
ported. But  as  regards  such  writings,  and  indeed  writings  gener- 
ally, it  would  be  misleading  to  regard  the  admission  of  them  as 
being  merely  an  exception  to  the  hearsay  rule.  The  use  of  docu- 
ments (in  their  nature  a  permanent  memorial, — litera  scripia 
manet),  after  the  hearsay  rule  began  to  be  thought  of,  was  doubt- 
less affected  by  the  character  which  they  had  previously  borne; 
and  it  must  be  remembered  that  writings  were  freely  used  in  evi- 
dence to  the  jury  long  before  ordinary  witnesses  testified  to  them, 
and  long  before  there  was  any  rule  against  hearsay.  As  regards 
many  documents, — those  of  the  dispositive  class,  like  deeds  and 
wills,  by  virtue  of  which  conveyances  are  made  or  other  legal  re- 
sults accomplished, — ^the  hearsay  rule  has  no  necessary  relation 

§  3354-1.  Taylor  on  Evidence,  § 
1479.  See  also,  1  Greenleaf  on  Evi- 
dence, §  470. 
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to  them.  As  to  many  others  which  merely  serve  a  recording  and 
evidential  purpose,  their  solemnity,  or  the  formalities  with  which 
they  are  attended,  or  the  usual  habits  of  mankind  in  preparing  and 
keeping  them,  often  give  them  a  credit  which  broadly  separates 
them  from  that  second  hand  reporting  of  ordinary  oral  speech 
which  chiefly  answers  the  notion  of  hearsay."  ^  The  funda- 
mental principle  underlying  the  admission  of  this  class  of  evidence 
is  that  the  writings  are  made  by  an  accredited  public  official  in  the 
performance  of  an  express  or  implied  mandate  of  the  law ;  express 
in  the  sense  that  the  law  in  so  many  words  requires  the  making  of 
them ;  implied  where  in  the  performance  of  the  duties  imposed  by 
law  it  is  necessary  to  make  them.  With  this  duty  thus  imposed  its 
proper  performance  is  presumed  in  view  of  the  fact  that  they  are 
made  under  the  sanction  either  of  an  oath  or  under  that  of  official 
duty.^ 

§  3356.  (Public  Documents) ;  Objection  that  They  Should  not 
be  Removed. —  Objection  has  in  some  cases  been  made  to  the 
admission  of  the  originals  on  the  ground  that  they  should  not  be 


§  3355-1.  Thayer's  Cases  on  Evi- 
dence, p.  314  note. 

2.  Official  roisters,  or  books  kept  by 
persons  in  public  office,  in  which  they 
are  required  to  write  down  particular 
transactions,  or  to  enrol  or  record  par- 
ticular contracts  or  instruments,  are 
generally  admissible  in  evidence,  not- 
withstanding their  authenticity  is  not 
confirmed  by  those  usual  and  ordinary 
tests  of  truth — ^the  obligation  of  an 
oath  and  the  power  of  cross-examin- 
ing the  persons  on  whose  authority 
their  truth  and  authenticity  may  de- 
pend. This  has  been  said  to  be,  be- 
cause they  are  required  by  law  to  be 
kept,  because  the  entries  in  them  are 
of  public  interest  and  notoriety,  and 
because  they  are  made  under  the  sanc- 
tion of  an  oath  of  office  or  in  the  dis- 
charge of  an  official  duty.''  Ferguson 
V.  Clifford,  37  N  H.  86  (1858);  per 
Fowler,  J. 

"  Such  writings  are  admissible  in 


evidence  on  account  of  their  public  na- 
ture, though  their  authenticity  be  not 
confirmed  by  the  usual  tests  of  truth; 
namely,  the  swearing  and  the  cross- 
examination  of  the  persona  who  pre- 
pared them.  They  are  entitled  to  this 
extraordinary  degree  of  confidence, 
partly  because  they  are  required  by 
law  to  be  kept,  partly  because  their 
contents  are  of  public  interest  and 
notoriety,  but  principally  because  they 
are  made  under  the  sanction  of  an 
oath  of  office,  or  at  least  under  that 
of  official  duty,  by  accredited  agents 
appointed  for  that  purpose.  More- 
over, as  the  facts  stated  in  them  are 
entries  of  a  public  nature,  it  would 
often  be  difficult  to  prove  them  by 
means  of  sworn  witnesses.''  Gaines 
V.  Eelf,  12  How.  (U.  S.)  472,  570; 
13  L.  ed.  IflT'l  (1851),  per  Mr.  Justice 
Wayne. 

See  Sturla  v.  Freccia,  5  App.  Cas. 
623  (1880). 
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allowed  to  be  removed  from  their  proper  depository.  Such  ground 
for  exclusion  is  however  to  be  accorded  little  weight.  Though  it 
may  be  true  that  a  record  should  not  be  so  removed  yet  it  would 
certainly  be  somewhat  of  an  absurdity  to  hold  that  when  it  has 
been  brought  into  court  and  offered  in  evidence  it  should  be  ex- 
cluded and  a  copy  required  and  admitted.^  This  may  well  be  a 
reason,  as  is  stated  elsewhere,  ^  why  the  introduction  of  properly 
authenticated  copies  should  be  favored.  Not  only  would  their  re- 
moval cause  inconvenience  to  the  public  in  the  inspection  and  use 
of  many  public  records  but  it  would  also  impede  judicial  tribunals 
in  the  administration  of  justice,  owing  to  the  fact  that  the  writings 
might  be  required  in  different  places  at  the  same  time.  As  a 
further  reason,  there  must  also  be  considered  the  danger  of  injury 
to,  or  destruction  of,  the  original  while  being  carried  from  place 
to  place.  It  therefore  follows  from  these  reasons  that  the  use  of 
copies  duly  authenticated  in  place  of  the  writing  itself  was  early 
encouraged  by  the  courts  and  recognized  as  a  practice  which  should 
receive  their  approval.  While,  however,  these  reasons  may  be 
urged  in  favor  of  the  reception  of  copies  of  public  records  and 
writings  it  by  no  means  follows  that  they  furnish  any  satisfactory 
ground  for  the  exclusion  of  the  latter.  While  their  removal  is  not 
to  be  commended,  yet,  on  the  other  hand,  their  rejection  for  any 
such  reason  is  not  to  be  favored.'  Thus  originals  from  a  notary's 
oiHee  may  be  received,  it  being  no  ground  for  rejecting  them  that 
they  should  not  have  been  removed  from  the  office.* 

§  3357.  (Public  Documents)  ;  Equally  Admissible  as  Copies. — 

The  authenticity  of  a  record  having  been  established  to  the  satis- 
faction of  the  presiding  judge,*  it  will  be  received  in  evidence  in 

§  3356-1.     Stevenson  v.  Moody,  85  tation    from    place   to    place."      Gar- 
Ala.  33,  4  So.  595  (1887)  ;  Carwile  v.  riguea  v.  Harris,  17  Pa.  St.  344,  341 
House,   6  Ala.   710    (1844);    Gray  v.  (1851),  per  Lewis,  J. 
Davis,  27  Conn.  447  (1858).  2.  See  §   3461  infra. 

"  The  removal  of  records  from  their  3.  Lewis  v.  Bradford,  10  Watts,  67 

proper  place  is  not  to  be  commended,  (1840). 

because  it  is  a  practice  .productive  of  4.  Priou  v.  Adams,  5  Mart.  N.  S. 

inconvenience  to  individuals  having  an  (La.)  691  (1827);  Baudin  v.  Pollock, 

interest  in  them  and  vphose  rights  may  4  Mart.   (La.)   613   (1817). 

be  greatly  endangered  by  the  exposure  §  3357-1.  State  v.  Voight,  90  N.  C. 

to  risks  which  attend  their  transpor-  741  (1884). 
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proof  of  tlie  facts  stated  therein,  teing  equally  admissible  as  a 
transcript  or  copy  thereof  would  be.^    It  would  certainly  be  a  de- 


2.  Alabama. — King  v.  Martin,  67 
Ala.  177  (1880)  ;  Lawson  v.  Orear,  4 
Ala.  156  (1843). 

Georgia. — Sellers  v.  Page,  127  6a. 
633,  56  S.  E.  1011   (1906). 

Indiana. — McFadden  v.  Ferris,  6 
Ind.  A.pp.  454,  32  N.  E.  107  (1893); 
Anderson  v.  Ackerman,  88  Ind.  481 
(1883);  lies  v.  Watson,  76  Ind.  359 
(1881) ;  Britton  v.  State,  54  Ind.  535 
(1876)  ;  Wiseman  v.  Risinger,  14  Ind. 
461   (1860). 

Kansas. — ^Reed  v.  Arnold,  10  Kan. 
103  (1873). 

Kentucky. — Blocker  v.  Owenshoro, 
139  Ky.  75,  110  S.  W.  369,  33  Ky.  L. 
Eiep.  478   (1908). 

Maine. — ^Folsom  v.  Cressey,  73  Me. 
270  (1882) ;  Jay  v.  Carthage,  48  Me. 
353  (1860);  Voae  T.  Manly,  19  Me. 
331  (1841).- 

Missouri. — Carp  t.  Queen  Ins.  Qo., 
203  Mo.  295,  101  S.  W.  78   (1906). 

tJew  Hampshire. — Cate  v.  Nutter, 
24  N.  H.  108  (1851) ;  Jones  v.  French, 
22  N.  H.  64   (1850). 

'New  York. — People  v.  Gray,  25 
Wend.  465  (1841) ;  Denning  v.  Eoome, 
6  Wend.  651  (1831). 

North  Carolina. — ^Riley  v.  Carter, 
165  N.  O.  334,  81  S.  E.  414  (1914); 
Carolina  Iron  Co.  v.  Abernathy,  94  N. 
C.  645  (1886) ;  Short  v.  Currie,  53  N. 
C.  (8  Jones  L.)  42  (1860). 

"North  Dakota. — Hannening  v.  How- 
land,  25  N.  D.  38,  141  N.  W.  131 
(1913). 

Ohio. — Sheehan  v.  Davis,  17  Ohio 
St.  571  (1867);  King  v.  Kenny,  4 
Ohio,  79   (1829). 

Pennsylvania. — ^Miller  v.  Hale,  26 
Pa.  St.  432  (1856)  ;  Bogga  v.  Miles,  8 
Serg.  &  R.  407   (1822). 

Teceas. — ^Manning  v.  State,  46  Tex. 
Cr.  326,  81  S.  W.  957  (1904)  ;  Rainey 
V.  State,   20  Tex.  App.  455    (1886); 


Ballinger  Nat.  Bank  v.  Bryan,  18 
Tex.  Civ.  App.  673,  34  S.  W.  451 
(1896). 

Wisconsin. — Weisbrod  v.  (Jhicago 
andN.  W.  R.  Co.,  31  Wis.  509  (1867). 

United  States. — See  Buoliley  v.  U. 
S.,  4  How.  251,  11  L.  ed.  961  ( 1846 )  ; 
Bruce  v.  Manchester  &  K.  R.  Co.,  19 
Fed.  342  (1884). 

"  We  are  at  a  loss  to  perceive  how 
a  copy  taken  from  the  record  can  be 
higher,  or  more  reliable  evidence,  than 
the  record  from  which  it  is  taken." 
Stevenson  v.  Moody,  85  Ala.  33,  4  So. 
595  (1887),  per  Stone,  C.  J.,  citing 
Miller  v.  Boykin,  70  Ala.  469  (1881)  ; 
Williams  v.  State,  68  Ala.  551 
(1881) ;  Oarwile  v.  House,  6  Ala.  710 
(1844)  ;  Lawson  v.  Orear,  4  Ala.  156 
(1842). 

"  Original  records  shown  to  come 
from  the  l^al  custodian,  and  bearing 
proper  marks  of  authenticity,  are 
admissible  in  evidence."  lies  v.  Wat- 
son, 76  Ind.  359  (1881),  per  ElUott, 
J. 

"This  documentary  evidence  was 
objected  to  by  the  plaintiff  because  it 
consisted  of  original  papers,  the  plain- 
tiff contending  that  the  only  proper 
evidence  to  establish  a  defense, 
would  be  an  extended  and  certificated 
record.  But  original  papers  are  ad- 
missible where  certified  copies  are. 
Either  is  just  as  good  evidence  as  the 
other.  Both  are  original  evidence." 
Folsom  V.  Cressey,  73  Me.  271  (1882), 
per  Peters,  J. 

The  original  articles  of  association 
duly  recorded  as  required  by  statute 
may  be  received  in  evidence.  James 
V.  Greensboro  &  N.  J.  Turnpike  Co., 
47  Ind.  379  (1874). 

Military. — On  a  prosecution  for  a 
military  fine  where  the  copy  of  the 
record  is  admissible  as  evidence  the 
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cided  anomaly  to  hold  that  a  copy  of  a  record  might  be  received 
while  the  original  should  be  excluded.  If  the  original  is  not 
admissible  then  the  reasons  for  the  reception  of  the  copy  no  longer 
exist  unless  by  legislative  enactment  the  use  of  the  former  is  ex- 
cluded. The  original  is,  in  fact,  to  be  regarded  as  the  best  evidence. 
It  is  from  this  that  the  copy  is  made.  The  latter  purports  to  cor- 
rectly transcribe  matters  contained  in  the  former  and  can  certainly 
be  placed  on  no  higher  plane,  if  as  high  a  one,  as  the  original.^  It 
therefore  follows  that,  in  the  absence  of  some  statute,  if  a  copy  of 
a  record  is  admissible,  then  the  record  itself  should  be  received 
when  offered.  ITor  it  is  material  that  a  statute  provides  that  copies 
of  a  record  shall  be  received  and  is  silent  in  regard  to  the  record 
itself,*  such  a  provision  not  being  considered  as  exclusionary  ^  or 
restrictive  but  rather  as  cumulative.®  Thus  where  the  purpose  is 
to  prove  the  doings  of  selectmen  of  a  town  the  original  record  may 
be  introduced.^  So  a  pardon  is  properly  proved  by  the  production 
of  the  charter  of  pardon  itself  under  the  great  seal  of  the  state.® 

§  3358.  (Public  Documents) ;  Where  not  Kept  in  Strict  Con- 
formity to  Statutory  Requirements. —  Although  the  general  rule 
is  that  a  record  not  made  as  required  by  law  is  not  admissible  in 
evidence  of  the  facts  it  purports  to  show,  yet  circumstances  may 
arise  when  as  a  matter  of  sound  and  just  administration  this  rule 
should  be  relaxed  in  the  application  of  the  principle  that  rules  of 
evidence  are  to  be  administered  with  a  view  to  promoting  the  ends 
of  justice.     Some  minor  defect  in  the  making  of  a  record  not 

lecord   itself    is    equally    competent.  4.  Grreen   v.    Indianapolis,    25    Ind. 

Gate  V.  Nutter,  24  N.  H.  108   (1851).  490    (1865);   Miller  v.  Hale,   26  Pa. 

Partly   exemplification   and   partly  St.  432  (1856);  Sheehan  v.  Davis,  17 

original    papers    may   be    introduced.  Ohio  St.  571   (1867);  Gray  v.  State, 

Elliott  V.  Trumbull,  1  Pliila.  (Pa.)  18  19  Tex.  Civ.  App.  521,  49  S.  W.  899 

(1850).  (1898). 

3.  Gray  v.    Davis,    37    Conn.    447  5.  Miller  v.   Hale,   26   Pa.   St.   433 

(1858);    Manning   v.   State,   46   Tex.  (1856). 

Cr.  336,  81  S.  W.  957  (1904).  6.  Rainey  v.  State,  30  Tex.  App.  45.5 

"Original  papers  are  always  better  (1886). 

testimony  than  copies;  and  the  latter  7.  Jay    v.   Carthage,    48    Me.    353 

are    allowed    to    be    used    only    from  (1860). 

necessity  and  convenience."     Dobbs  v.  8.  State  v.  Blaisdell,  33  N.  H.  388 

Justices'    Inferior    Court    of    Murray  (1856). 
County,     17     Ga.     624     (1855),     per 
Lumpliin,  J. 
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required  by  law  to  be  kept  or  a  non-compliance  with  some  express 
provision  of  law,  which  may  be  regarded  as  directory  merely,  will 
not  generally  be  considered  as  a  fatal  defect  justifying  the  ex- 
clusion of  the  writing.^  This  principle  is  illustrated  in  records  of 
judicial  proceedings  ^  as  well  as  in  other  cases. 

§  3359.  (Public  Documents) ;  Authentication ;  Necessity  of. — 
The  presiding  judge  will  require  that  a  record  offered  as  an  original 
should  be  properly  and  sufSciently  authenticated.  It  is  essential 
that  the  writing  should  be  shown  to  be  that  which  it  purports 
to  be.  When  this  is  satisfactorily  established  it  will  be  received ; 
otherwise  it  will  be  rejected,^  unless  the  necessity  of  proof  is  dis- 


§  3358-1.  People  v.  Eureka  Lake  & 
Yuba  Canal 'Co.,  48  Cal.'l43  (1874)  ; 
Mason  v.  Belfast  Hotel  Co.,  89  Me. 
384,  36  Atl.  634  (1896)  ;  Day  v.  Peas- 
ley,  54  Vt.  310  (1881). 

2.  See  §  3373  supra. 

§  3359-1.  Delaware.  —  Star  Loan 
Assoc.  V.  Moore,  4  Pennew.  308,  55 
Atl.  946  (1903)  (paper  purporting  to 
be  a  certified  copy,  but  in  fact  not  a 
copy  or  the  record  is  not  admissible). 

Indiana. — Tyres  v.  Kennedy,  126 
Ind.  523,  26  N.  E.  394  (1890)  (paper 
offered  as  an  assessment  list  excluded 
■where  no  evidence  identifying  it  as 
such  or  offer  to  identify  it) . 

Maine. — ^Atwood  v.  Inhabitants  of 
Winterport,  60  Me.  250  ( 1873 )  ;  Mor- 
rill V.  Haywood,  16  Me.  11  (1839) 
(paper  produced  by  the  clerk  of  a 
company  of  militia  purporting  to  be 
the  company  roll,  but  not  verified  by 
signature  of  proper  oflBcer  and  no 
proof  offered  of  its  authenticity  re- 
jested). 

Michigan. — People  v.  Etter,  81 
Mich.  570,  45  N.  W.  1109  (1890) 
(marriage  certificate  by  justice  of 
peace  filed  fifteen  years  after  its  date 
not  admissible  without  proof  of  the 
genuineness  of  the  justice's  signa- 
ture); 

Minnesota.  —  Board  of  County 
Comrs.  of  iMower  County  v.  Smith,  23 


Minn.  97  (1875)  (memoranda  of  re- 
ceipt of  taxes,  made  in  the  margin 
of  the  assessment  books  with  name  of 
defendant  signed  to  them  not  admis- 
sible to  charge  him  with  such  taxes 
unless  authenticated;  not  written  in- 
struments ) . 

Missouri. — Alexander  v.  Campbell, 
74  Mo.  142  (1881)  (book  purporting 
to  contain  transcribed  records,  but 
not  shown  to  have  come  from  proper 
custody  or  that  it  was  what  it  pur- 
ported to  be). 

New  Jersey. — State  v.  Smith,  30  N. 
J.  L.  449  (1864)  (tax  duplicate; 
must  be  some  proof  of  genuineness ) . 

New  York. — Jackson  v.  Miller,  6 
Wend.  228,  31  Am.  Dec.  318  (1830) 
(should  be  authenticated  by  proper 
signature  or  other  proof ) . 

North  Dakota. — See  Harmening  v. 
Howland,  35  N.  D.  38,  141  N.  W.  131 
(1913)  (documents  of  United  States 
Land  Oflice  and  of  Department  of  In- 
terior). 

Oregon. — Pacific  Live  Stock  Co.  v. 
Isaacs,  53  Greg.  54,  96  Pae.  460 
(1908)  (decision  of  the  Secretary  of 
the  Interior ) . 

Pennsylvania. — Franey  v.  Miller, 
llPa.  St.  434  (1849)  ( town  plot  with 
no  proof  of  authenticity)  ;  Farley  v. 
Lenox,  8  Serg.  &  R.  (Pa.)  392  (1823) 
( paper  purporting  to  be  an  order  from 
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pensed  with  by  the  parties  admitting  its  authenticity.*  Thus  a 
paper  marked  "  filed  in  the  county  clerk's  office  "  but  not  signed 
or  certified,  there  being  no  other  evidence  showing  where  it  came 
from  or  when  it  was  made,  was  rejected.^  The  fact,  however,  that 
the  officials  designated  do  not  sign  the  record,  as  provided  in  a 
statute  simply  operates,  where  such  failure  is  not  made  fatal  to 
admissibility,  to  impose  upon  the  proponent  the  obligation  to  show 
by  other  evidence  the  authenticity  of  the  record.*  Similarly, 
though  it  is  customary  for  an  official  to  attach  an  official  seal  to  an 
instrument  yet  if  the  law  makes  that  particular  instrument  evi- 
dence and  makes  no  provision  as  to  the  want  of  a  seal  being  fatal 
to  admissibility  its  absence  will  not  constitute  a  sufficient  reason 
for  the  rejection  of  the  instrument,  where  its  authenticity  may  be 
established  by  parol.'' 

§  3360.  (Public  Documents;  Authentication;  Necessity  of); 

Execution  Denied. —  It  may  happen  that,  though  a  paper  or 
record  thereof  may  be  produced  from  the  proper  official  custody, 
its   execution  is  denied.  ■"     Under  these  circumstances   there   is 


the  surveyor-general)  ;  compare  Un- 
ger  V.  Wiggins,  1  Eawle  (Pa.)  33] 
(1829). 

South  Carolina. — ^Dent  v.  Bryce,  13 
S.  C.  1  (1881)  (circular  from  comp- 
tioller-general's  office;  proof  of  genu- 
ineness of  signature  required) . 

Washington. — ^Keim  v.  Rankin,  40 
Wash.  Ill,  82  Pac.  169  (1905)  (must 
be  authenticated  in  some  manner)  ; 
Seattle  v.  Parker,  13  Wash.  450,  43 
Pac.  369  (1896)  (assessment  rolls 
not  authenticated  are  not  admis- 
sible) . 

Wisconsin. — Fowler,  v.  Schafer,  69 
Wis.  23,  32  N.  W.  293   (1887). 

United  States. — Chirac  v.  Rein- 
ecker,  2  Pet.  (U.  S.)  613,  7  L.  ed. 
E38  (1829)  (book  of  .plots;  authentic- 
•ily  of  any  particular  plot  must  be 
shown) . 

"  The  general  rule  is  well  settled 
that  every  public  document  wliieh  is 
required  by  law  to  be  executed  by  a 
public  officer,  must  be  verified  by  the 
official  signature  of  the  person  who 
made  it.    The  rule  opplies  to  the  exe- 


cution of  all  public  authorities,  where 
the  exercise  of  the  power  aflfects  tlio 
property  of  the  citizen.  The  power  is 
reposed  in  the  officer,  not  in  the  man; 
and  but  for  tlie  protection  of  the  law 
he  would  be  a,  trespasser.  When  he 
attempts  to  exercise  the  power,  he 
must  recognize  the  source  from 
whence  he  derives  it,  and  perform  all 
acts  in  the  character  alone  which  the 
la,w  recognizes."  People  v.  Eureka 
Lake  &  Yuba  Canal  Co.,  48  Cal.  143 
(1874),  per  McKinstry,  J. 

2.  Miller  v.  Hale,  3S  Pa.  St.  432 
(1856). 

3.  Atchison  &  Nebraska  R.  Co.  7. 
Maquilkin,  12  Kan.  301   (1873). 

4.  People  V.  Eureka  Lake  &  Yuba 
Canal  Co.,  48  Cal.  143   (1874). 

5.  Glaspie  v.  Keator,  56  Fed.  203, 
«  C.  C.  A.  474  (1893). 

§  3360-1.  Craw  v.  Abrams,  68  Neb. 
646,  94  N.  W.  639,  97  N.  W.  296 
(1908)  (official  bond  produced  from 
proper  custody,  but  execution  of  de- 
nied). 
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authority  for  the  ruling  that  neither  it  nor  the  record  will  be  re- 
ceived without  further  proof  of  the  genuineness  of  the  instrument. 
It  would  seem,  however,  that  where  the  identity  of  the  purported 
signers  of  the  instrument  is  not  in  question  and  the  record  is  made 
in  conformity  to  law  it  or  a  copy  thereof  should  be  received,^  it 
being  open  to  the  alleged  obligors  to  show  that  though  it  purports 
to  have  been  executed  by  them,  it,  in  fact,  never  was.* 

§  3361.  (Public   Documents;   Authentication);    Mode    of. — 

The  writing  offered  may,  in  the  absence  of  an  exclusionary  statute, 
be  authenticated  in  any  one  of  several  modes  but  in  any  event  a 
sufficient  authentication,  in  accordance  with  the  mode  attempted, 
will  be  required  by  the  presiding  judge.  If  the  law  prescribes  a 
certain  form  for  proving  a  record  which  is  adopted  by  the  propon- 
ent there  should  be  a  compliance  therewith.^  As  a  general  rule, 
however,  an  instrument  or  record  need  not,  in  all  cases,  necessarily 
show  upon  its  face  the  proper  authentication.^  Proof  of  the  cus- 
tody from  whence  it  comes  may  be  satisfactory  to  the  tribunal  in 
which  it  is  offered,*  as  establishing  a  proper  foundation  which  will 
justify  the  court  in  receiving  it  in  evidence.  Similarly  an  admis- 
sion to  the  effect  that  the  writing  comes  from  the  proper  depository 
may  satisfy  the  requirement*  and  dispense  with  the  necessity  of 
further  authentication.  Genuineness  of  documents  may  also  be  suf- 
ficiently shown  by  the  testimony  of  the  proper  custodian  that  they 
are  authentic,^  or,  where  he  cannot  testify  to  this  effect,  the  testi- 
mony of  a  prior  holder  of  the  same  office  may  be  received.®  Nor  will 

8.  Kello   V.   Maget,    18   N.    C.   414  clerk)  ;  Richardson  v.  Smith,  1  Allen, 

(1835).  541    (1861)     (from   proper  custody). 

3.  Short   V.    Currie,    53    N.    C.    (8  See  Swinnerton  v.  Stafford,  3  Taunt, 

Jones  L.)   43  (1860).  91   (1810). 

§  3361"1.  Coler  v.  Board  of  Com'rs  4.  Little  v.  Downing,  37  N.  H.  355 

of  Santa  Fe  County,  6  N.  M.  88,  37  (1858). 

Pac.   619    ( 1891) .     See  also,  Morgan  5.  Stewart   v.    Conner,   9   Ala.   803 

County   Bank  v.  People,   31   111.   304  (1846)     (execution  docket);   Hartley 

(1859)      (where    official    seal    is    re-  v.  Chandler,  6  Ala.  857   (1844)    (exe- 

quired  it  must  be  used).  cution  dockets)  ;   Williams  v.  Jarrot, 

2.  Glaspie  v.  Keator,  56  Fed.  303,  6  111.  130  (1844)  (books  and  papers 
5  C.  C.  A.  474  (1893)  (original  scale  relating  to  indentured  servants)  ; 
bill  of  surveyor-general).  Pembroke  v.  AUenstown,  41  N.  H.  355 

3.  Sumner    v.    Lebee,    3    Me.    233  (1860). 

(1834)     (record   of   births   and   mar-  6.  ".The  book  purports  to  be  a  rec- 

riages  produced  from  custody  of  town      ord — it  comes  from  the  custody  of  the 


§  3362  Public  Documents.  4630 

the  fact  of  an  irregularity  in  the  official  oath  of  the  custodian  of 
records  affect  their  admissibility  where  their  genuineness  is  sworn 
to  by  him.'^  In  case,  also,  of  a  mutilation  as  where  the  certificate 
of  authentication  has  been  torn  off,  the  necessary  proof  may  be 
supplied  by  the  testimony  of  the  clerk  in  whose  custody  it  had  been 
placed.®  The  testimony  of  a  third  person  is  also  frequently  re- 
ceived for  the  purpose  of  identifying  and  establishing  the  genu- 
ineness of  a  record  or  instrument  offered  in  evidence.® 

§  3362.  (Public  Documents);  Legislative  Acts;  Domestic. — 

State  public  laws  need  not  ordinarily  be  authenticated  when  offered 
in  evidence  in  a  court  exercising  jurisdiction  within  the  territorial 
limits  of  the  State  in  which  they  have  been  enacted  since  such 
courts  take  judicial  notice  of  public  statutes  of  the  State  legisla- 
ture and  of  such  other  statutes  as  the  legislature  or  the  constitution 
may  require  that  they  shall  know.^  Private  statutes,  however,  with 
some  exceptions  ^  are  not  judicially  known  to  the  courts,*  and 
must  be  proved  before  they  will  be  admitted.  In  either  case  when 
proof  is  made!  it  must  be  in  accordance  with  the  requirements  of 
the  State  within  which  the  act  is  in  force  and  the  court  exercises 
its  jurisdiction.    In  proof  of  both  classes  of  acts  officially  printed 

present   clerk,    and   is    identified   by  nes«  who  knows  the  fact) ;  Cuttle  v. 

Bowles,  a  former  clerk  of  the  district,  Brockway,  24  Pa.  St.  145   (1854). 

as  the  book  of  records  kept  by  him  But  see  Hockenbury  v.  Carlisle,  1 

as  clerk.    This  is  a  sufficient  authen-  Watts  &  S.  282   (1841). 

tieation,    prima    facie."      Sanborn    v.  "  It   appears    that    exception    was 

School    Dist.    No.    10,    12    Minn.    17  taken,  at  the  trial,  to  the  admission 

(1868);  per  McMillan,  J.  of  the  town  records,  because  the  book 

7.  Mason  v.  Belfast  Hotel  Co.,  89  purporting  to  be  such,  oiTered  by  the 
Me.  384,  36  Atl.  624  (1896).  plaintiff,   was   not    identified   by   the 

An    omission   to    record    the    oath  town  clerk.     Its  identity,  as  the  rec- 

takeu    by    the    official    is    not    fatal,  ord  book  of  the  town,  was  shown  by 

Day  V.  Peasley,  54  Vt.  310   (1881).  another  witness.    We  know  of  no  rule 

8.  Thompson  v.  Autry  (Tex  Civ.  of  law  which  requires  the  identifica- 
App.  1900)   57  S.  W.  47.  tion  of  such  a  record  by  any  officer 

9.  Acme  Brewing  Co.  v.  Central  R.  of  the  town.  It  is  sufficient  if  it  be 
&  B.  Co.,  115  Ga.  494,  42  S.  E.  8  proved  by  any  competent  witness  who 
(1902)  (map  identified  by  testimony  knows  the  fact."  Hathaway  v.  Ad- 
of  witness  identifying  the  handwrit-  dison,  48  Me.  440,  443  (1860),  per 
ing,    signature    and    figures    of    the  May,  J. 

maker) ;    Robinson   v.   State,   82   Ga.  §  3362-1.  §  605  supra. 

535,    9   S.   E.    528    (1889)     (book   of  2.  §§  609,  610  supra. 

minutes  of   a  municipal  corporation  3.  §  609  supra,,  et  seq. 
may  be  proved  to  be  such  by  any  wit- 
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copies  are  generally  admissible  under  express  provision  of  statute 
although  there  would  seem  to  be  no  valid  reason  why  proof  should 
not  be  made  in  this  manner  independent  of  any  legislation  upon 
the  subject.*    And  this  has  been  the  generally  accepted  practice. 


§  3363.  (Public  Documents;  Legislative  Acts);  Foreign. — 

Courts  do  not  judicially  know  foreign  written^  or  unwritten  ^ 
laws,  but  their  existence  is  a  matter  of  fact  ^  which  must  be  proved. 
This  may  be  done  by  a  copy  properly  authenticated  in  the  case  of 
written  laws  or  by  the  parol  testimony  of  experts  in  case  of  the 


4.  "  Confidential  persons  have  been 
selected  to  compare  the  copies  with 
the  original  rolls,  and  superintend  the 
printing.  The  object  of  this  provi- 
sion was  to  furnish  the  people  with 
authentic  copies;  and  from  their 
nature,  printed  copies  of  this  kind, 
cither  of  public  or  private  laws,  are 
as  much  to  be  depended  on  as  the  ex- 
emplification, verified  by  an  oflScer 
who  is  the  keeper  of  the  record.  *  *  * 
I  am  for  admitting  the  printed  copies 
authorized  by  the  Legislature,  either 
of  this  or  any  other  State,  whether 
the  laws  be  publiie  or  private."  Bid- 
dis  V.  James,  6  Binn,  (Pa.)  321 
(1814),  per  Tilghman,  C.  J. 

§  3363-1.  §  601  supra. 

2.  §  589  supra. 

3.  §  154  supra.  See  also,  the  fol- 
lowing cases: 

Alabama. — Insurance  Co.  of  North 
America  v.  Forcheimer,  86  Ala.  541, 
5  So.  870   (1888). 

Arkansas. — Cox.  v.  Morrow,  14  Ark. 
603  (1854). 

Colorado. — Polk  v.  Butterfield,  9 
Colo.  325,  12  Pac.  216   ((1886). 

Illinois. — Chumasero  v.  Gilbert,  24 
111.  293  (1860). 

Kansas. — St.  Louis  &  S.  F.  Ey.  Co. 
V.  Weaver,  35  Kan.  412,  11  Pac.  408 
(1886). 

Louisiana. — Syme  v.  Stewart,  17  La. 
Ann.  78   (1865). 


Maine. — Owen  v.  Boyle,  15  Me.  147 
(1838). 

Maryland. — Jackson  v.  Jackson,  80 
Md.  176,  30  Atl.  752   (1894). 

Massachusetts. — Kline  v.  Baker,  99 
Mass.  253   (1868). 

Michigan. — People  v.  McQuaid,  85 
Mich.  123,  58  N.  W.  161  (1891); 
People  V.  Lambert,  5  Mich.  349 
(1858). 

Missouri. — Charlotte  v.  Chouteau, 
25  Mo.  465   (1857). 

New  Bampshire. — Kennard  v.  Ken- 
nard,  63  N.  H.  303  (1885). 

New  Jersey. — Condit  v.  Blackwell, 
19  N.  J.  Eq.  193   (1868). 

New  York. — Lincoln  v.  Battdle,  6 
Wend.  475   (1831). 

Ohio. — Williams  v.  Finlay,  40  Ohio 
So.  343   (1883). 

Rhode  Island. — Horton  v.  Eeed,  13 
E.  L  306  (1881). 

United  States. — Ennis  v.  Smith,  14 
How.  400,  14  L.  ed.  473  (1852); 
Church  V.  Hubbart,  2  Cranch,  186,  235 
(1804). 

England. — Boehtlinek  v.  Schneider, 
3  Esp.  58,  3  East  381   (1799). 

"  No  court  is  to  be  charged  with  the 
knowledge  of  foreign  laws;  but  they 
are  well  understood  to  be  facts,  which 
must,  like  other  facts,  be  proved  be- 
fore they  can  be  received  in  a  court 
of  justice."  Hanley  v.  Donoghue,  116 
U.  S.  1,  29  L.  ed.  535,  6  Sup.  Ct.  243 
(1885),  per  Mr.  Justice  Gray. 


§  3363 
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unwritten.'*  A  mode  of  proving  the  former  laws  is  by  the  pro- 
duction of  a  book  in  which  they  are  printed  with  proof  that  such 
book  was  officially  published  by  the  government  whose  laws  they 
purport  to  contain.^  This  method  has  been  recognized  in  legis- 
lative enactments  in  many  States.  Exclusive  thereof,  however, 
the  courts  in  some  jurisdictions  early  began  to  receive  such  copies 
in  evidence,  both  for  the  purpose  of  proving  the  laws  of  a  sister 
State  or  those  of  a  foreign  country.®  Thus  where  it  was  desired 
in  an  early  case  to  prove  an  Irish  statute  testimony  of  an  Irish 
barrister,  conversant  with  the  laws  of  the  country  that  he  received 
the  printed  acts  offered  in  evidence  from  the  King's  printer  in 
Ireland  who  delivered  them  to  him  as  authentic  copies  of  the  sev- 
eral acts  of  Parliament  printed  by  him  and  his  predecessor  in 
office  by  virtue  of  the  King's  patent  to  them;  that  these  copies 
would  be  received  in  all  courts  in  Ireland  as  authentic  documents, 
and  that  the  printed  statute  book,  or  copies  of  particular  acts, 
printed  by  the  King's  printer,  would  be  received  in  evidence  was 
held  to  be  sufficient  proof  of  the  existence  of  the  Irish  statute.''' 


4.  Baltimore  &  Ohio  R.  R.  Co.  v. 
Glenn,  28  Md.  287  (1867);  Ennis  v. 
Smith,  14  How.  (U.  S.)  400,  14  L. 
ed.   473    (1852). 

5.  Ennis  v.  Smith,  14  How.  (U.  S. 
400,  14  L.  ed.  473  (1852)  ;  The  Pawas 
hick,  2  Lowell   (U.  S.)   142   (1872). 

6.  "  The  law  is  a  progressive  sci- 
ence, and,  if  printed  books  have  super- 
seded manuscripts,  and  are  cited  in- 
stead of  certified  copies,  we  may  as 
well  acknowledge  the  fact  and  act  ac- 
cordingly. Between  the  doctrine, 
which  has  never  obtained  in  America, 
if  it  does  anywhere,  that  there  must 
always  be  a  sworn  expert,  and  one 
which  shall  admit  printed  books  of 
known  authority  to  prove  foreign 
statutes,  I  see  no  safe  middle  ground. 
I  believe  it  to  be  the  true  doc- 
trine *  *  •  that  the  written  law 
may  be  proved  by  printed  copies,  and 
be  construed  with  the  aid  of  text- 
books as  well  as  of  experts."  The 
Pawashick,  2  Lowell  (U.  S.)  143 
(1873),  per  Lowell,  J. 

7.  "This  evidence  of  the  witness  was 


proper.  The  unwritten  law  of  a  for- 
eign country  may  be  proved  by  pro- 
fessional men,  or  others  conversant 
with,  and  having  the  means  of  knowl- 
edge. The  mode  of  authenticating 
the  statutes  in  Ireland,  depended  not 
on  statutory  provision.  It  was  evi- 
dence that  he  received  these  copies 
from  one  authorized  exclusively  to 
print  them,  and  that  these  copies  were 
received  in  evidence  there,  and  so  far 
was  legal  evidence.  Further  than  this, 
this  evidence  was  not  received.  For- 
eign laws  are  to  be  proved  as  facts; 
unwritten  laws  by  witnesses  having 
knowledge  of  them.  Written  laws  by 
documents,  copies;  for  the  originals 
never  can  be  resorted  to.  Usage,  the 
expositor  of  time,  is  the  best  evidence 
of  the  law.  In  transactions  in  a  for- 
eign country,  there  has  been  a  relaxa- 
tion of  the  rigid  rules  of  evidence. 
The  distance,  the  difficulty  of  proving 
foreign  laws,  is  great  enough.  But 
if  to  this,  were  added  the  expense  of 
procuring  a  copy  under  the  State  seal, 
or  a  sworn  copy,  it  would  in  many 
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§  3364.  (Public  Documents;  Legislative  Acts);  Sister  State. 

The  courts  of  one  State  do  not  take  judicial  notice  of  the  statutes 
of  another  State,  ^  the  laws  of  a  State  being  considered  in  so  far  as 
their  admission  in  the  courts  of  another  jurisdiction  is  concerned, 
as  foreign  laws,^  of  which  some  satisfactory  authentication  will  be 
required,  the  existence  of  such  a  law  being  a  question  of  fact.^ 
The  provision  in  the  Act  of  Congress  of  May  26th,  1790,  that 
"  The  acts  of  the  legislatures  of  the  several  States  shall  be  authen- 
ticated by  having  the  seal  of  their  respective  States  affixed 
thereto  "  *  is  considered  ag  only  an  affirmative  act  ^  and  not  ex- 


cases,  amount  to  a  denial  of  justice. 
The  fees  would  in  many  instances,  ex- 
ceed the  value  of  the  matter  in  con- 
troversy. All  British  statutes,  since 
the  charter  to  William  Penn,  are,  as 
to  Pennsylvania,  foreign  laws.  Yet 
these  statutes  from  the  statute  book 
printed  by  the  King's  printer,  have 
been  received  in  evidence,  without 
challenge  of  the  parties,  antecedent  to, 
and  since  the  revolution.  I  mean  pub- 
lic statutes.  *  *  *  To  allow  such 
proof,  as  they  beyond  sea  will  allow 
of,  of  acts  there,  would  appear  to  be 
the  true  rule.  And  evidence  of  a  for- 
eign law  promulged  in  any  civilized 
nation  according  to  their  own  forms, 
whether  the  document  be  written  or 
printed,  I  would  receive  as  prima 
facie  evidence  of  such  law,  whether 
a  sworn  copy,  a  copy  under  seal,  or 
a  public  law  published  by  authority. 
Indeed  such  authorised  authentic 
publication  would  be  more  satisfac- 
tory evidence,  than  a  sworn  copy; 
less  danger  of  mistake,  or  corruption, 
or  fabrication."  Jones  v.  Maffett,  5 
Serg.  &  R.  (Pa.)  523,  532  (1820),  per 
Duncan,  J. 

§  3364-1.    See  §  614  supra. 

2.  Hempstead  v.  Reed,  6  Conn.  480 
(1827). 

"  The  relation  of  the  United  States 
to  each  other  in  regard  to  all  mat- 
ters not  surrendered  to  the  general 
government  by  the  constitution,  are 
those  of  foreign  States  in  close  friend- 
ship, each  being  sovereign  and  inde- 


pendent; and  the  courts  have  gen- 
erally held  that,  therefore  the  laws  of 
one  State  were  to  be  proved  in  the 
courts  of  another  only  as  otlier  for- 
eign laws."  Bayley'a  Adm.  v.  Ohubb, 
16  Gratt.  (Va.)  284  (1862),  per 
Daniel,  J. 

"  It  is  equally  well  settled  that  the 
several  States  of  the  Union  are  to  be 
considered  as  in  this  respect  foreign 
to  each  other,  and  that  the  courts  of 
one  State  are  not  presumed  to  know, 
and  therefore  not  bound  to  take  judi- 
cial notice  of  the  laws  of  another 
State."  Hanley  v.  Donoghue,  110  U. 
S.  1,  29  L.  ed.  535,  6  Sup.  Ct.  242 
(1885),  per  Mr.  Justice  Gray. 

3.  Miller  v.  Macveagh,  40  111.  App. 
533  (1891);  Moyt  v.  McNeil,  13 
Minn,  390  (1868)  ;  Ingraham  v.  Hart, 
5  Ohio,  255   (1842). 

4.  The  attestation  of  a  public  of- 
ficer is  not  required  as  in  the  case  of 
when  other  public  documents  of  other 
States  are  offered  in  evidence.  Con- 
cerning this  it  is  said :  "  There  is 
a  good  reason  for  the  distinction.  Tlie 
seal  is  in  itself,  the  highest  test  of 
authenticity;  and  leaving  the  evi- 
dence upon  that  alone,  precludes  all 
controversy,  as  to  the  officer  entitled 
to  affix  the  seal,  which  is  a,  regula- 
tion very  different  in  the  different 
States."  U.  S.  v.  Johns,  4  Dall.  412 
[1806). 

5.  Ellmore  v.  Mills,  1  Hayw.  (N. 
0.)   359    (1796). 
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elusive  of  other  methods,®  as  for  instance  by  a  sworn  copy  '^  or  by 
some  mode  provided  by  State  law.®  An  officially  printed  edition 
of  the  statutes  is  also  in  many  cases  received,^  sometimes  by  virtue 


6.  Alfibama. — Hanrick  v.  Andrews, 
9  Port,  9   (1839). 

Indiana. — Rothrock  v.  Perkinson, 
61  Ind.  39   (1878). 

Massachusetts. — Eaynham  v.  Can- 
ton, 3  Pick.  293   (1825). 

Ifew  Hampshire. — Emery  v.  Berry, 
28  N. H.  473   (1854). 

Pennsylvania. — Kean  v.  Rice,  12  S. 
&  R.  (Pa.)  303  (1834);  Biddis  v. 
James,  6  Binn.  331    (1814). 

Texas. — Martin  v.  Payne,  11  Tex. 
393  (1854). 

Vermont. — Smith  v.  Potter,  37  Vt. 
304  (1855)  ;  Craig  v.  Brown,  1  Pet.  C. 
C.  352   (1816). 

Compare. — State  v.  Twitty,  3 
Hawks,  441   (1833). 

7.  Van  Buskirk  v.  Mulock,  18  N. 
J.  L.  184    (1840). 

"  The  most  satisf  actorj'  evidence 
undoubtedly,  is  an  authentication  ac- 
cording to  the  act  of  congress.  But 
in  practice  less  evidence  has  been  re- 
ceived. A  sworn  copy  compared  with 
the  record  of  tac  statute,  in  the  sec- 
retary of  State's  office,  is  always  the 
very  best  evidence.  So  too,  the  au- 
thorized statute  book  of  the  State  is 
ordinarily  sufficient."  Smith  v.  Pot- 
ter, 27  Vt.  304  (1855),  per  Redfield, 
Ch.  J. 

8.  Merrifield  v.  Bobbins,  8  Gray 
(Mass.)    150    (1857);    United   States 

Vinegar  Co.  v.  Foehrenbach,  74  Hun 
(N.  Y.)  435,  26  N.  Y.  Suppl.  632,  57 
N.  Y.  St.  R.  261  (1893),  affirmed  148 
N.  Y.  58,  42  N.  E.  403   (1895). 

9.  Smith  v.  Potter,  27  Vt.  304 
(1855)  ;  The  Pawashick,  2  Lowell  (U. 
S.)    143    (1873). 

"  Such  a  course  seems  called  for  by 
the  great  convenience  and  saving  of 
expense  that  it  will  offerd  to  parties, 
and  by  that  confidential  relation 
which  exists  between  the  States.    The 


rule,  too,  would  seem  to  be  almost  en- 
tirely free  from  any  danger  of  abuse, 
and  error  or  imposition  could  easily 
be  detected."  Emery  v.  Berry,  38  N. 
H.  473,  487    (1854),  per  Eastman,  J. 

"  In  the  Supreme  Court  of  the 
United  States,  and  I  believe  in  every 
State  of  the  Union,  in  accordance 
with  the  connection  and  constitu- 
tional ties  binding  them  together,  the 
rule  has  been  relaxed,  which  requires 
foreign  laws  to  be  verified  with  the 
sanction  of  an  oath;  hence  printed 
volumes,  purporting  to  be  on  the  face 
of  them  the  laws  of  a  sister  State,  are 
admissible  as  prima  facie  evidence,  to 
prove  the  statute  laws  of  that  State." 
Mullen  V.  Morris,  2  Pa.  St.  85  (1845), 
per  Burnside,  J. 

"  I  admit,  that  this  printed  copy  of 
an  act  of  assembly,  though  it  pur- 
ports to  have  been  printed  by  the  law 
printers  of  Virginia,  is  not  such  good 
evidence  as  a  sworn  copy  compared 
with  the  rolls,  or  an  exemplification 
under  the  Great  Seal;  but  these 
modes  of  authentication  are,  likewise, 
inferior  to  the  original  law  itself.  If 
the  plaintifi'  in  error  had  been  sued 
in  Virginia,  this  printed  book  of  the 
acts  of  Assembly  would  there,  un- 
questionably, have  been  good  evidence ; 
and  I  can  discern  no  satisfactory  rea- 
son, why,  as  he  is  sued  here,  the 
same  evidence  should  not  be  received, 
at  least  prima  facie;  for,  although  it 
were  a  forgery,  and  the  proof  in  that 
respect  could  not  on  a  sudden,  during 
the  short  period  of  a,  trial,  be  pro- 
duced; yet,  in  case  of  any  reasonable 
suspicion,  the  court  might  reserve  the 
point,  and  give  the  party  leave  upon 
establishing  the  fact  to  move  for  a 
new  trial."  Thompson  v.  Musser,  1 
Dall.  (Pa.)  458  (1789),  per  M'Kean, 
Ch.  J. 
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of  statutory  enactment/"  though  it  seems  that  to  authorize  the 
admission  in  evidence  of  such  a  publication  it  must  appear  to  have 
been  officially  printed.-'^  As  is  said  in  regard  to  statutes  of  Great 
Britain,  it  is  not  their  being  inserted  in  the  statute  book  which 
gives  them  authenticity  but  the  publication  by  the  King's  printer.-'^ 
So  in  the  United  States  when  the  printed  volume  of  the  statutes  of 
a  sister  State  is  offered  in  evidence  it  is  the  fact  of  their  being 
officially  printed  which  renders  them  admissible.  The  purpose  of 
statutes  authorizing  such  printing  is  to  provide  a  means  of  authen- 
tication other  than  by  the  use  of  unauthorized  and  private  publi- 
cations ;  and  where  it  appears  that  the  volume  offered  was  printed 
under  the  authority  of  the  State  government,  the  distinct  authority 
for  printing  and  publishing  the  statutes  in  question  need  not 
appear.^^ 


"The  laws  of  the  other  States, 
printed  under  authority  have  been 
constantly  admitted  in  the  courts  of 
this  State,  and  such  has  been  the 
practice  of  some,  at  least,  of  the 
neighboring  States.  If  such  act  be 
proved,  agreeably  to  the  provisions  of 
the  aiCt  of  Congress,  the  courts  are 
bound  to  admit  it — ^they  may  admit 
it,  although  not  so  proved."  State  v. 
Stade,  1  D.  Chip.  (Vt.)  303  (1814), 
per  Ware,  J. 

10.  Merrifield  v.  Bobbins,  8  Gray 
(Mass.)    150   (1857). 

11.  Martin  v.  Payne,  11  Tex.  293 
(1854). 

Lack  of  this  proof,  it  has  been  held, 
cannot  be  supplied  by  the  testimony 
of  an  attorney  that  such  book  is  gen- 
erally received  in  the  State  whose 
laws  it  purports  to  contain.  Van 
Buskirk  v.  Malock,   18  N.  J.  L.  184 

(1840)  ;  Martin  v.  Payne,  11  Tex.  293 

(1854). 

12.  Jones  v.  Maffett,  5  Serg.  &  R. 
(Pa.)  523,  534  (1820),  per  Duncan, 
J. 

13.  "  Objection  was  made  to  the 
introduction  of  this  volume  because 
it  did  not  purport  to  be  published  un- 
Csr  the  authority  of  the  government 


of  that  State,  as  required  by  our  stat- 
ute (2  Oomp.  L.  §  5935).  This  ob- 
jection is,  we  think,  not  well  taken. 
This  was  a  printed  copy  and  pur- 
ported to  be  printed  by  order  of  the 
governor  of  that  State.  It  was  there- 
fore published  by  the  authority  of  one 
of  the  co-ordinate  departments  of  the 
government,  and  this  we  think  is 
sufficient.  The  intent  of  our  statute 
is  to  prevent  mere  private  or  unau- 
thorized publications  of  the  statutes 
of  another  State  from  being  admitted 
in  evidence;  but  the  distinct  author- 
ity for  printing  and  publishing  the 
laws  need  not  appear  in  any  case 
where  they  purport  to  be  published 
under  the  authority  of  the  govern- 
ment. When  published  under  the  au- 
thority and  sanction  of  the  governors 
of  a  State,  we  must  accept  them  and 
cannot  treat  them  as  a  mere  private 
or  authorized  publication.  This  was 
the  only  objection  made  to  the  in- 
troduction of  this  volume  and  of  the 
laws  therein  contained  on  tne  trial, 
and  is  the  only  one  in  reference  to 
said  laws  we  shall  notice."  Wilt  v. 
Culter,  38  Mich.  189,  196  (1878),  per 
M'arston,  J. 
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§  3365.  (Public  Documents);  Ordinances. —  Legislative  acts 
in  the  form  of  ordinances  are  very  frequently,  if  not  generally, 
published  by  the  authority  of  the  city  in  some  bound  form.  Where 
this  is  done  the  general  rule  seems  to  be  to  regard  the  printed  vol- 
ume as  prima  facie  evidence  of  the  existence  of  the  enactments,-' 
especially  where  the  book  or  pamphlet  contains  a  proper  certifica- 
tion of  its  authenticity,^  although  a  seal  or  attestation  is  regarded 
as  unnecessary  where  the  ordinances  are  published  by  municipal 
authority.*  Their  admissibility  is  not  affected  by  the  fact  that  the 
publication  is  not  directly  authorized  by  law  *  or  that  by  the  terms 
of  some  enactment  a  different  mode  of  proof  is  designated.®  ISTor 
need  the  fact  of  their  passage  be  shown.®  This  rule  has  not  been 
limited  in  its  application  to  the  admission  of  bound  volumes  pub- 
lished under  municipal  authorization  but  a  printed  copy  read  in 
evidence  from  a  newspaper  and  purporting  to  be  published  by 


§  3365-1.  Alabama. — Brighton  v. 
Miles,  151  Ala.  479,  44  So.  394 
(1907);  Birmingham  v.  Tayloe,  105 
Ala.  170,  16  So.  576   (1894). 

Delaware. — McCaffrey  v.  Thomas,  4 
Pen.  437,  56  Atl.  382   (1903). 

Illinois. — McGregor  v.  Lovington, 
48  111.  App.  208  (1892);  Wapella  v. 
Davis,  39  111.  App.  592  (1890)  ;  Lind- 
say V.  Chicago,  115  111.  120,  3  N.  E. 
443  (1885)  ;  Bethalto  v.  Conley,  9  111. 
App.  339   (1881). 

Massachusetts. — Boston  v.  Coon, 
175  Mass.  283,  56  N.  E.  287    (1900). 

Missouri. — Campbell  v.  St.  Louis  & 
Sub.  R.  Co.,  175  Mo.  161,  75  S.  W. 
86  ( 1903 )  ;  St.  Louis  v.  Foster,  52 
Mb.  513   (1873). 

But  see  District  of  Columbia  v. 
Johnson,  1  Mackey,  51  (1881).  See 
Larkin  v.  Burlington,  C.  R.  &  N.  E. 
Co.,  85  Iowa  492,  52  N.  W.  480 
(1892). 

2.  AlahoMM. — Southern  Ry.  Co.  v. 
Weatherlow,  153  Ala.  171,  44  So. 
1019    (1907). 

Arkansas. — Heno  v.  Fayetteville,  90 
Ark.  292,  119  S.  W.  287    (1909). 

Illinois. — Illinois  Central  R.  Co.  v. 
Burke,    112    111.    App.    415     (1903); 


Chicago  &  E.  I.  R.  Co.  v.  Beaver,  199 
111.  34,  65  N.  E.  144  (1902)  ;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Cupello,  51 
lU.  App.  432  (1895)  ;  Raker  v.  Mag- 
non,  9  111.  App.  155  (1881)  ;  Byars  v. 
Mt.  Vernon,  77  111.  467   (1875). 

Massachusetts. — Boston  v.  Coon, 
175  Mass.  283,  56  N.  E.  287  (1900). 

Missouri. — Tarkio  v.  Cook,  120  Mo. 
1,  35  S.  W.  203,  41  Am.  St.  Rep.  678 
(1893). 

New  York. — Logue  v.  Gillick,  1  E. 
D.  Smith,  398   (1852). 

Texas. — St.  Louis  Southwestern  Ry. 
Co.  V.  Garber,  51  Tex.  Civ.  App.  70 
111  S.  W.  237  (1908)  ;  Fort  Worth  & 
R.  H.  St.  Ry.  Co.  v.  Hawes,  48  Tex. 
Civ.  App.  487,  107  S.  W.  556  (1908)  ; 
Houston  V.  Stewart,  40  Tex.  Civ.  App. 
499,  90  S.  W.  49    (1905). 

3.  St.  Louis  V.  Foster,  53  Mo.  513 
(1873). 

4.  Birmingham  v.  Tayloe,  105  Ala. 
170,  16  So.  576  (1894)  ;  McCaffrey  v. 
Thomas,  4  Pen.  (Del.)  437,  56  Atl. 
383  (1903). 

5.  Birmingham  v.  Tayloe,  105  Ala. 
170,  16  So.  576   (1894). 

G.  Byars  v.  Mt.  Vernon,  77  111.  IGT 
(1875). 
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authority  of  the  corporation  has  been  held  sufficient/  So  a  book 
purporting  to  contain  all  the  ordinances  and  shown  to  be  in  the 
custody  of  the  corporation  will  be  received.®  Similarly  a  record 
book  of  the  proceedings  of  a  municipal  corporation  in  which  printed 
ordinances  have  been  pasted  has  been  admitted.^  A  document 
which  professes  on  its  face  to  be  the  original  ordinance  and  which 
is  property  authenticated  may  also  be  received  ^°  where  properly 
filed  and  produced  from  the  proper  custody.^^ 

§  3366.  (Public  Documents;  Ordinances) ;  Necessity  of  Au- 
thentication.—  Satisfactory  proof  of  the  authenticity  of  an  ordi- 
nance should  be  given  before  it  will  be  received  in  evidence.-' 
Where  a  book  is  offered  as  containing  such  acts  it  would  seem  that 
the  volume  should  in  some  part  of  it  show  that  it  purports  to  be 
published  by  the  proper  authority.^  A  printed  statement  that  it 
is  a  book  of  ordinances  of  a  certain  city  without  any  showing  of 
any  official  authorization  for  its  publication  will  not  satisfy  the 
requirement.* 

§  3367.  (Public  Documents;  Ordinances) ;  Statutes;  Requir- 
ing Keeping  of  Record  or  Journal. —  An  ordinary  statutory  pro- 
vision is  that  a  municipal  corporation  shall  keep  a  record  or  jour- 
nal of  its  proceedings  in  which  all  acts  and  ordinances  of  the- 
corporation  shall  be  recorded.-'  Where  such  a  requirement  of  law 
controls  the  original  record  book  of  the  ordinances  of  the  city, 
containing  the  ordinance  in  question  is  admissible^  when  kept  in 

7.  Block  V.  Jacksonville,  36  111.  301  Caiicago  B.  &  Q.  R.  Co.,  150  111.  App. 
(1865).  438  (1909)  ;  Atchison,  Topeka  &  S.  F. 

8.  Birmingham  v.  Tayloe,  105  Ala.  Ry.  Co.  v.  Baker,  79  Kan.  183,  98 
170,  16  So.  576  (1894);  Grafton  v.  Pac.  804  (1908);  Cliristensen  v. 
St.  Paul  M.  &  M.  Ry.  Co.,  16  N.  D.  Tate,  87  Neb.  848,  128  N.  W.  623 
313,  333,  113  N.  W.  598    (1907).  (1910);    Quint   v.   Merrill,    105    Wis. 

9.  E-wbanks   v.   Ashley,   38   111.   177  406,  81  N.  W.  664   (1900). 

(1864).  3.  International  &  G.  N.  R.  Co.  v. 

10.  Eichenland  v,  St.  Joseph,  113  Hall,  35  Tex.  Civ.  App.  545,  81  S.  W. 
Mo.  395,  21  S.  W.  8,  18  L.  R.  A.  590      83   (1904). 

(1893).  §  3367-1.    Jackson  v.  Kansas  City 

11.  Troy  v..  Atchison  &  A.  N.  R.  F.  S.  &  M.  R.  Co.,  157  Mo.  621,  58 
Co.,  11  Kan.  519   (1873).  S   W.  33,  80  Am.  St.  Rep.  650  (1900). 

§  3366-1.    Kelly  v.  State,  160  Ala.  2.  Alabama. — Barnes   v.   Alexander 

48,  49  So.  535   (1909).  City,  89  Ala.  603   (1889). 

2.  Taylor  v.  Illinois  Central  R.  Co.,  California. — Merced       County       v.. 

154   111.   App     332    (1910);    Kroll   v.      Fleming,    111    Cal.    46,    43    Pac.    392. 

(1896). 
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the  office"  of  the  city  clerk,^  town  clerk  *  or  other  designated  official 
or  produced  from  the  custody  of  some  other  official  in  whose  keep- 
ing it  properly  belongs  ^  and  by  whom  it  should  be  identified.® 
The  adoption  of  an  ordinance  may  also  be  proved  by  the  minutes 
of  the  common  council  kept  by  the  clerk/ 

§3368.  (Public  Documents;  Ordinances;  Statutes);  As  to 

Admission  in  Evidence  of  Bound  Volumes. —  A  charter  or  statu- 
tory provision  that  printed  volumes  of  the  ordinances  of  the  city 
shall  be  evidence  in  all  courts,  places  them  as  to  all  suits  brought 
for  a  violation  of  them  on  a  similar  footing  to  statutes  so  far  as 
relates  to  the  method  of  proving  their  contents. ■"• 

§  3369.  (Public  Documents)  ;  Papers  and  Documents  Relating 
to  Aff,airs  of  State. —  Within  the  rule  as  to  public  records  and 
documents  are  papers  relating  to  affairs  of  state  or  copies  thereof 
printed  by  authority  of  law  such  as  proclamations  or  communica- 
tions of  a  chief  executive,  reports  of  officials,  compilations  made 
by  authority  of  law  and  others  of  a  like  nature.    The  admission  of 


Colorado. — Greeley  v.  Hamman,  17 
Colo.  30,  38  Pac.  460   (1891). 

Crcorgia. — Metropolitan  St.  R.  Co. 
V.  Johnson,  90  Ga.  500,  16  S.  E.  49 
(1892). 

Illinois. — Boyer  v.  Yates  City,  47 
111.  App.  115    (1893). 

Kansas. — Independence  v.  Trou- 
valle,  15  Kan.  70  (1875). 

Missouri. — Stewart  v.  Clinton,  79 
Mo.  603  (1883);  Rockville  v.  Mer- 
chant, 80  Mo.  App.  365  (1894)  ;  Clar- 
ence V.  Patrick,  54  Mo.  App.  463 
(1893);  Billings  v.  Dunnaway,  54 
Mo.  App.  1    (1893). 

0?sio.— Toledo  Consol.  St.  R.  Co.  v. 
Toledo  Electric  St.  E.  Co.,  6  Ohio 
Cir.  Ct.  363,  3  Ohio  Cir.  Dec.  493 
(1893). 

Tennessee. — Rutherford  v.  Swink, 
90  Tenn.  153,  16  S.  W.  76   (1891). 

Compare  Larkin  v.  Burlington  C.  R. 
&  N.  R.  Co.,  85  Iowa,  493,  53  N.  W. 
480   (1893). 

An  ordinance  may  be  admitted 
separately  from  a  map  which  is  made 
a  part  of  it,  the  latter  being  specified 


as  on  file  in  the  office  of  the  chief  of 
some  department  of  the  city  govern- 
ment. State  V.  Schmidt,  41  La.  Ann. 
37,  6  So.  530   (1889). 

3.  Selma  St.  &  S.  R.  Co.  v.  Owen, 
133  Ala.  430,  31  So.  598   (1901). 

4.  Tipton  V.  Norman,  73  Mo.  380 
(1880). 

5.  Merced  County  v.  Fleming,  111 
Cal.  46,  43  Pao.  393  (1896);  Metro- 
politan St.  R.  Co.  V.  Johnson,  90  Ga. 
500,  16  S.  E.  49    (1892). 

6.  Greeley  v.  Hamman,  17  Colo.  30, 
38  Pac.  460  (1891)  ;  Metropolitan  St. 
R.  Co.  V.  Johnson,  90  Ga.  500,  16  S. 
E..49    (1893). 

7.  Kennedy  v.  Kewman,  1  Sandf. 
(N.  Y.)   187   (1S4S). 

§  3368-1.  Napman  v.  People,  19 
Mich.  353  (1869);  Missouri  K.  &  T. 
R.  Co.  V.  Owens  (Civ.  App.  1903),  75 
S.  W.  579  (1903)  ;  San  Antonio  &  A. 
P.  R.  Co.  V.  Gray  (Civ.  App.  1901), 
66  S.  W.  329  (1901);  Gulf,  etc.,  R 
Co.  V.  Holt,  30  Tex.  Civ.  App.  330,  70 
S.  W.  591   (1903). 
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publications  printed  by  legislative  authority  containing  matters 
of  this  character  has  been  frequently  objected  to  on  the  ground 
that  the  originals  should  be  produced.  The  courts  have,  how- 
ever, not  regarded  this  objection  as  tenable  and  have  generally 
considered  them  as  equally  admissible  as  the  originals.-^  Thus 
journals  of  the  House  6f  Lords  were  early  admitted  not  only  to 
prove  the  King's  address  but  the  address  of  the  house  to  the  crown,^  ■ 
as  in  fact  were  the  journals  of  either  house  to  show  the  action  of 
that  house  upon  matters  before  it.^  So  the  government  "  Gazette  " 
is  evidence  of  a  proclamation  *  and  other  acts  of  state  ^  and  of  the 
fact  that  a  person  acted  in  a  certain  capacity  where  he  is  being 
tried  on  an  information  for  false  musters  in  the  army,*'  though  it 
has  been  held  to  be  insufficient  evidence  of  the  appointment  of  an 
officer  to  a  commission  in  the  army  ^  or  of  the  grant  of  land  by  the 
sovereign  to  a  subject,*  in  the  absence  of  a  statute  rendering  it  ad- 
missible. Likewise  legislative  journals,^  as  for  example  the 
journal  of  the  House  of  Representatives  of  the  United  States,^" 


§  3369-1.  Dutillet  v.  Blanchard,  14 
La.  Ann.  97  (1859);  Milford  v. 
Greenbush,  77  Me.  330  (1885); 
Whiton  V.  Albany  City  Ins.  Co.,  109 
Mass.  34  (1871)  ;  Bryan  v.  Forsyth, 
19  How.  (U  S.)  334,  15  L.  ed.  674 
(1856). 

2.  Eex  V.  Franklin,  9  St.  Tr.  259 
(1731). 

3.  Root  V.  King,  7  Cow.  (N.  Y.) 
613  (1837);  Jones  v.  Randall,  1 
Cowp.  17   (1774). 

4.  Atty.-Gen  v.  Theakstone,  8 
Price,  89,  23  Rev.  Rep.  716  (1810) 
(because  before  it  can  be  inserted  it 
passes  the  Great  Seal ) . 

5.  Van  Omeron  v.  Dowick,  3 
Camp.  44,  11  R.  R.  656  (1809);  Rex 
V.  Holt,  5  T.  R.  436    (1793). 

See  Documentary  Evidence  Act  of 
1868  (31  and  33  Vict.  Ch.  37),  and 
Documentary  Evidence  Act  of  1882 
(45  Vict.  ch.  9)  providing  for  proof 
of  acts  of  State  by  production  of  a, 
copy  of  the  Gazette. 

6.  Rex  V.  Gardner,  3  €ampb.  513, 
11  Rev.  Rep.  784   (1810). 

7.  Kirwan  v.  Cockburn,  5  Esp.  333 


(1808)    (holding  that  the  commission 
itself  was  the  best  evidence) . 

8.  Rex  V.  Holt,  5  T.  R.  436   (1793). 

9.  Rio  Grande  Sampling  Co.  v.  Cat- 
lin,  40  Colo.  450,  94  Pac.  333  (1907) 
(journal  authorized  by  the  legisla- 
ture to  be  kept  as  a  record  of  its  pro- 
ceedings admissible  to  show  the  ac- 
tion taken  by  the  legislature  upon 
matters  before  it)  ;  Root  v.  King,  7 
Cow.  (N.  Y.)  613,  636  (1837);  Post 
v.  Supervisors,  105  U.  S.  667,  26  L. 
ed.  1204  (1881). 

"  In  this  country,  in  all  public  mat- 
ters, the  journals  of  Congress  and  of 
the  State  legislatures  are  evidence; 
and  also  the  reports  which  have  been 
sanctioned  and  published  by  author- 
ity. This  publication  does  not  make 
that  evidence  which,  intrinsically,  is 
not  so;  but  it  gives  in  a  most  au- 
thentic form  certain  papers  and  docu- 
ments." Watkins  v.  Holman.  16  Pet. 
(U.  S.)  25,  56,  10  L.  ed.  873  (1842), 
per  Mr.  Justice  McLean. 

10.  "In  this  country,  in  all  public 
matters,  the  journals  of  Congress  and 
of  the  State  legislatures  are  evidence; 
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are  admissible.  Similarly  a  State  register  containing  the  procla- 
mation of  a  governor  has  been  received  to  shov?  both  the  existence 
of  the  proclamation  and  the  facts  stated  therein.^*  Appendices  to 
the  report  of  a  State  adjutant-general  printed  by  the  State  printer 
have  also  been  received.  ^^  So  a  book  printed  in  pursuance  of  a 
legislative  act  authorizing  it  is  a  public  document  and  admissible 
in  proof  of  facts  asserted  therein  ^^  and  likewise  as  to  similar  vol- 
umes or  papers  printed  by  authority  of  the  national  legislative 
body,^*  containing  copies  of  public  documents  communicated  to 
either  House  of  Congress  by  the  President  of  the  United  States  ^^ 
or  by  the  Secretary  of  State.  American  state  papers  published  by 
order  of  Congress  ^^  have  also  been  admitted  in  evidence  in  the 
investigation  of  claims  to  land,-'''  the  copies  which  they  contain  of 


and  also  the  reports  which  have  been 
sanctioned  and  published  by  author- 
ity. The  publication  does  not  make 
that  evidence  which,  intrinsically,  is 
not  SO;  but  it  gives  us,  in  a  most  au- 
thentic form,  certain  papers  and  docu- 
ments." Miles  V.  Stevens,  3  Pa.  St. 
21,  45  Am.  Dec.  621  (1846),  per  Rog- 
ers, J. 

11.  "  The  State  Register,  being 
made  by  law  the  public  paper  in 
which  the  official  acts  of  the  gover- 
nor required  to  be  made  public,  are 
to  be  published,  was  evidence  of  the 
existence  of  the  proclamation,  and  the 
facts  stated  in  it,  until  the  contrary 
\Ya,a  shown.''  Lurton  v.  Gilliam,  2 
111.  577,  33  Am.  Dec.  430  (1839),  per 
Smith,  J. 

12.  "  Being  printed  by  the  official 
])rinter,  under  official  supervision, 
they  are  presumably  compared  and 
correct  copies  of  the  originals.  Thus 
they  become  prima  facie  copies,  and 
we  think  are  within  the  principle,  ad- 
mitting printed  public  documents,  in 
evidence  as  copies  of  the  original 
documents."  Milford  v.  Greenbush, 
77  Me.  335    (1885). 

13.  Worcester  v.  Northborough,  140 
Mass.  397,  5  N.  E.  270  (1886). 

14.  Whiton  v.  Albany  City  Ins.  Co., 
109   Mass.   24    (1871):    holding  that 


the  volume  of  public  documents 
printed  by  authority  of  the  Senate  of 
the  United  States,  containing  letters 
to  and  from  various  officers  of  State, 
communications  by  the  President  of 
the  United  States  to  the  'Senate,  was 
as  competent  evidence  as  the  original 
documents  themselves.  Lawless  v. 
Roddis,  36  Okla.  616,  129  Pac.  711 
(1913)  (Indian  Rolls  printed  under 
act  of  Congress)  (printed  copy  of 
final  rolls  of  the  citizens  and  freed- 
men  of  the  Five  Civilized  Tribes,  pre- 
pared by  the  commission  to  the  five 
civilized  tribes  and  approved  by  the 
Secretary  of  the  Interior ) .  See  also. 
In  re  Yankton-Clay  County  Drainage 
Ditch,  30  S.  D.  79,  137  N.  W.  608 
(1913)  (pamphlets  printed  under  au- 
thority of  federal  government). 

Pamphlets  published  by  the  Depart- 
ment of  Agriculture  at  Washington 
pursuant  to  an  act  of  Congress  are 
public  documents.  In  re  Yankton- 
Clay  County  Drainage  Ditch,  30  S. 
D.  79,  137  N.  W.  608  (1912)  (hold- 
ing thus  as  to  documents  so  published 
relating  to  drainage   investigations). 

15.  Radcliffe  v.  United  Ins.  Co.,  7 
Johns.  (N.  Y.)  38,  50  (1810). 

16.  Dutillet  V.  Blanchard,  14  La. 
Ann.  97    (1859). 

17.  Doe  V.  Roe,  13  Fla.  602  (1871)  ; 
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legislative  and  executive  documents  being  as  good  evidence  as  the 
originals  from  which  they  were  copied  ^^  and  in  fact  entitled  to 
the  highest  authenticity.-^^  Similarly  a  compendium  of  the  census 
compiled  pursuant  to  act  of  Congress  and  printed  at  the  govern- 
ment printing  office  is  admissible  to  show  the  population  of  a 
town.^"  The  existence  of  a  blockade  is  similarly  prima  facie 
shown  by  a  sentence  of  condemnation  for  an  attempt  to  violate 
it.^^  Likewise  official  papers  of  the  Confederate  government  pre- 
served by  the  United  States  government  in  the  bureau  known  as 
the  Confederate  Archives  Office  or  copies  thereof  are  admissible.^^ 
A  government  gazette  is  not,  however,  admissible  to  prove  facts  of 
a  private  nature,  it  being  confined  to  those  cases  where  public  acts 
of  government  or  matters  of  state  are  involved.^* 

§  3369a.  (Public  Documents);  Compelling  Production  of. — 

In  the  absence  of  any  statute  which  may  be  controlling  of  the 


Clemens  v.  Meyer,  44  La.  Ann.  390, 
10  So.  797  (1893);  Nixon  v.  Porter, 
34  Miss.  697,  69  Am.  Dec.  408 
(1858);  Gregg  v.  Forsyth,  24  How. 
(U.  S.)   179,  16  L.  ed.  731   (1860). 

"  These  State  papers  were  published 
liy  order  of  Congress,  and  selected  and 
edited  by  the  Secretary  of  the  Senate 
and  Clerk  of  the  House.  They  con- 
tain copies  of  legislative  and  execu- 
tive documents,  and  are  as  valid  evi- 
dence as  the  originals  from  which  they 
were  copied.  ♦  *  *  The  compe- 
tency of  these  documents  as  evidence 
in  the  investigation  of  claims  to  lands 
in  the  courts  of  justice  has  not  been 
controverted  for  twenty  years,  and  is 
not  open  to  controversy."  Bryan  v. 
Forsyth,  19  How.  (U.  S.)  334,  15  L. 
ed.  674  (1856),  per  Mr.  Justice  Cat- 
ron. 

18.  Dutillet  V.  Blanchard,  14  La. 
Ann.  97   (1859). 

19.  "  The  very  highest  authenticity 
attaches  to  these  State  papers  pub- 
lished under  the  sanction  of  Con- 
gress."    Watkins  v.  Holman,  16  Pet. 

(U.  S.)   35,  10  L.  ed.  873   (1843),  per 
Mr.  Justice  McLean. 

20.  Fulham  v.  Howe,  60  Vt.  351,  14 


Atl.  652  (1888).  See  also,  Lycett  v. 
Wolff,  45  Mo.  App.  489  (1891).  See 
Priddy  v.  Boice,  301  Mo.  309,  99  S.  W. 
1055  (1907);  Gorham  v.  Settegast, 
44  Tex.  Civ.  App.  254,  98  S.  W.  665 
(1906),  holding  the  census  to  be 
evidence  of  population  only. 

21.  A  sentence  of  condemnation  of 
a,  vessel  for  an  attempt  to  violate  a 
blockade  which  is  expressly  asserted  to 
exist  is  presumptive  or  prima  facie 
evidence  of  the  existence  of  the  block- 
ade. Eadcliff  V.  United  Ins.  Co.,  7 
Johns.   (N.  Y.)   38    (1810). 

22.  "  It  would  be  an  anomalous 
condition  of  things  if  records  of  this 
kind,  collected  and  preserved  by  the 
government  of  the  United  States  in  a 
public  office  at  great  expense,  were 
wholly  inadmissible  in  a  court  of 
justice  to  show  facts  of  which  they 
afford  the  most  distinct  and  appro- 
priate evidence,  and  which,  in  the 
nature  of  things,  can  hardly  be  satis- 
factorily proved  in  any  other  man- 
ner." Oakes  V.  U.  S.,  174  U.  S.  778, 
19  S.  Ct.  864,  43  L.  ed.  1169  (1898), 
per  Mr.  Justice  Gray. 

23.  Del.  Hoyo  v.  Brundred,  20  iS'. 
J.  L.  338    (1844). 
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question  the  power  of  the  court  to  compel  the  production  of  public 
documents  while  recognized  will  not  except  in  very  few  instances  ^ 
be  exercised.^  The  reasons  underlying  the  action  of  the  courts  in 
generally  refusing  to  require  the  production  of  public  documents 
are  much  the  same  as  those  which  induced  them  to  favor  the 
reception  of  duly  authenticated  copies.  If  their  power  in  this 
respect  were  freely  exercised  it  would  tend  to  much  confusion  at 
times  owing  to  the  fact  that  the  same  document  might  be  desired  in 
different  courts  at  the  same  time  thus  resulting  in  annoyance  both 
to  litigants  and  the  tribunals,  and  hindering  the  action  of  the 
courts.  In  addition  to  this  would  be  the  inconvenience  to  others 
who  might  desire  to  inspect  the  document  or  make  a  copy  for  use 
in  the  trial  of  an  action ;  if  for  the  latter  purpose  then  the  effect 
upon  the  courts  in  the  conduct  of  trials  would  be  further  extended 
owing  to  the  fact  that  opportunities  for  an  inspection  of  the  writ- 
ing would  be  limited.  A  still  further  reason  influencing  the 
courts  in  their  action  has  been  the  danger  either  of  injury  to,  or 
loss  of,  the  records  in  removing  them  from  place  to  place.  By 
these  various  elements  the  courts  have  been  influenced  from  an 
early  date  in  refusing  to  compel  the  production  of  documents  of  a 
public  nature  except  for  some  special  or  urgent  reason.  In  fact,  it 
would  seem  that  it  must  be  an  exceptional  case  which  would 
require  the  exercise  of  this  power. 

§     3369a- 1.     state     v.      Smithers,  Ohio. — Perry  v.   Gilliland,  Wright, 

14    Kan.    629     (1875);    Treasurer    v.  38    (1832). 

Moore,  3  Brev.    (S.  C.)    550    (1815);  Pennsylvania. — Devling      v.      WU- 

Fox  V.  Jones,  7  B.  &  C.  732,  6  L.  J.  liamson,  9  Watts,   (Pa.)    311    (1840); 

K  B.  O.  S.  131,  1  M.  &  E.  570,  14  E.  Delaney    v.    Philadelphia,    1    Yeates, 

C.  L.   339    (1828).  403    (1794). 

2.   Alabama. — Stevenson  v.  Moody,  West    Virginia.— Bhie&eld    v.    Mc- 

85  Ala.  33,  4  So.  595   (1887).  Claugherty,  64  W.  Va-  536,  63  S.  E. 

Delaware. — Delaware  Surety  Co.  v.  363    (1908). 

Layton,   Del.    — ,    50   Atl.    378  United  States.— Corbett  v.  Gibson, 

(1901).  16  Blatchf.  334    (1879). 

Georgia. — In  re  Lester,  77  Ga.  143  England. — Rex  'v.    King,    2    Term. 

(1886).  R.   234    (1788);    Atherfold   v.   Beard, 

Illinois. — Dunham    v.    Chicago,    55  3    Term.    R.    610,    1    Rev.    Rep.    556 

111.  357    (1870).  (1788). 

Nevada. — State  v.   Baker,   35   Nev.  Canada. — Bank     v.     Springer,     14 

1,  300,  126  Pac.  345  (1912).  Can.  S.  Ct.  716,  13  Ont.  App.  390,  7 

New   Jersey.— Futton   v.    Freeman,  Ont.   309    (1887);    Bradley  v.  Mcln- 

1  N.  J.  L.  113    (1791).  tosh,  5  Ont.  227   (1883). 
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CHAPTER  L. 

Judicial  Kecoeds. 

Judicial  records,  3370. 

froof  hy  original,  3370. 

preliminary  remarJcs,  3370. 
administrative  requirements,  3371. 

identification  of  record,  3371. 

relevancy,  3372. 
ejfect  of  irregularity  in  making,  3373. 
effect  of  irregularity  in  mode  of  obtaining,  3374. 
in  same  court,  3375. 
in  another  court,  3376. 
minutes  or  memoranda,  3377. 

when  admissible,  3377. 

record  not  perfected,  3377. 

no  record  required  to  be  kept,  3378. 

when  not  admissible,  3379. 
effect  when  perfected,  3380. 
extent  to  which  admissible,  3381. 

executions  and  returns,  3382. 

incidental  matters,  3383. 

matters  not  properly  part  of,  3384. 

pleadings,  3385. 
justices  of  the  peace,  3386. 

administrative  requirements,  3387. 

admissibility  of  copies  does  not  exclude  original,  3388. 

statute,  3389. 

duty  to  keep  not  imposed  by,  3389. 
duty  to  keep  imposed  by,  3390. 
probate  courts,  3391. 

§  3370.  Judicial  Records;  Proof  by  Original;  Preliminary 
Remarks. —  A  class  of  public  documents,  proof  of  the  contents 
of  which  is  frequently  essential,  is  that  of  the  records  of  proceed- 
ings in  courts  of  justice  or  as  they  are  ordinarily  termed — ^judicial 
records,  which  consist  of  the  history  of  a  suit  or  judicial  proceed- 
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ing  from  the  moment  of  its  inception  to  its  termination.^  Upon 
such  a  record  every  step  in  the  course  of  a  proceeding  before  a 
judicial  tribunal  is  recorded  by  some  officer  in  the  course  and  per- 
formance of  his  official  duty.  It  is  this  latter  element  as  to  the 
making  of  the  entries  coupled  with  the  additional  fact  that  the 
record  is  produced  from  the  proper  official  custody  which  tends  to 
authenticate  and  render  it  admissible.  The  record  itself  is  of 
course  to  be  regarded  as  the  primary  proof  of  any  fact  contained 
therein ;  ^  nor  is  its  admissibility  or  standing  as  such,  affected  by 
the  fact  that  a  statute  permits  the  introduction  of  a  copy,  unless 
by  such  legislative  enactment  that  result  is  expressly  provided 
for.s 

§  3371.  (Judicial  Ilecords);  Administrative  Requirements; 
Identification  of  Record. —  Where  a  writing,  purporting  to  be  a 
record  of  judicial  proceedings,  is  offered  in  evidence  as  the 
original  record,  it  will  be  required  by  the  presiding  judge  that  it 
be  identified  as  such,  proof  of  its  authenticity  being  in  all  cases  a 
prerequisite  to  its  admission  in  evidence.-^  This  may  be  shown 
either  by  testimony  by  the  keeper  of  the  records,  ordinarily  the 
clerk,  to  the  effect  that  it  is  a  paper  of  record  from  his  office  or  by 
a  proper  certificate  from  his  office  to  the  same  effect.^     Testimony 

§  3370-1.  Judicial  record  defined. —  v.  Lewitz,  50  Misc.  E.   (N.  Y.)   350, 

"A  record,  in  judicial  proceedings,  is  98  N.  Y.  Supp.  829  (1906)  ;  Davey  v. 

a  precise  history  of  the  suit  from  its  Lohrmann,    14     N.     Y.     Suppl.     933 

commencement  to  its  termination,  in-  (1891)  ;  Doughton  v.  Tillay,  4  Blackf. 

eluding  the  conclusion  of  law  thereon,  (Ind.)   433    (1837). 
drawn  up  by  the  proper  ofBcer  for  the  2.  Spence   v.   Tuggle,    10   Ala.    538 

purpose   of   perpetuating    the     exact  (1846);    Harbisan   &   Walker   Co.  v. 

state  of  facts."    Davidson  v.  Murphy,  White,  114  S.  W.  250    (1908)  ;   Carp 

13   Conn.   313   317    (1839),  per  Wil-  v.  Queen  Ins.  Co.,  203  Mo.  295,  101 

liams,    C.     J.      See    also.    Surge    v.  S.  W.  78    (1907);   Garrigues  v.  Har- 

Gandy,  41  Nebr.  149,  153,  59  N.  W.  ris,  17  Pa.  St.  344  (1851). 
359   (1894).  "In   any   point   of  view,   however, 

2^  Harper    v.    Eowe,    53    Cal.    233  it  was  necessary,  before  it  could  be 

(1878);     Day    v.    Moore,    13     Gray  received  in   evidence,   that  the  court 

(Mass.)      533      (1859;      Odiorne     v.  should  be  satisfied  by  legal  and  com- 

Baeon,  6  Cush.    (Mass.)    185    (1850).  petcnt  evidence  that  it  was  the  orig- 

3.  See  §  3398  infra.  inal.       This     could     alone    be     done, 

§    3371-1.      Bannister     v.     Grassy  either,    by   producing   in    court    the 

Fork   Ditching   Assoc,    53    Ind.    178  keeper  of  the  records,  and  ascertain- 

(1875)  ;  Carp  v.  Queens  Ins.  Co.,  203  ing  from  him,  on  oath,  that  it  was  a 

Mo.  295,  101  S.  W.  78  (1906)  ;  TuUy  paper  of  record  in  his  office;   or,  by 
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of  the  judge  out  of  whose  court  the  record  is  produced  may  like- 
wise be  received  for  this  purpose^  especially  if  he  also  be  the 
keeper  of  the  record.  In  fact  it  would  seem  that  the  testimony  of 
any  competent  witness  who  could  identify  the  record  as  the  original 
would  be  admissible,*  the  competency  of  the  witness  being  a  ques- 
tion for  the  court  to  determine  as  a  matter  of  sound  administra- 
tion. This  principle  applies  not  only  to  the  record  as  a  whole  but 
to  those  eases  where  parts  of  it  are  offered  in  evidence,  as  for  in- 
stance an  execution,^  though  in  the  latter  case  it  has  been  held 
sufficient  if  the  officer  in  whose  hands  the  execution  was  and  by 
whom  the  return  was  made  identifies  it  as  the  one  under  which  he 
acted.®  In  the  case  of  a  bond,  however,  which  an  officer  is  bound 
by  law  to  take  it  has  been  held  that  his  signature  thereto  when  the 
paper  has  been  put  on  record,  proves  itself.'' 

§  3372.  (Judicial  Records;  Administrative  Requirements); 

Relevancy. —  The  right  of  a  party  to  prove  a  fact  is  in  all  cases 


his  certificate  to  the  same  effect  un- 
der the  seal  of  the  court.  For  inde- 
pendent of  this,  there  is  nothing 
which  could  enable  the  court  to  say 
that  it  was  a  genuine  paper.  It 
possesses  no  intrinsic  evidence,  such 
as  the  seal  of  the  court,  which  would 
enable  us  to  say,  it  is  a  record  of 
the  common  pleas."  Perry  v.  Mays, 
1  Hill  (S.  C.)  76  (1833),  per  O'Neall, 
J. 

Private  custody. — ^A  writing  pur- 
porting to  be  a  record  is  not  admis- 
sible when  produced  from  private 
custody.  Hardin  v.  Blackshear,  60 
Tex.  132    (1883). 

3.  Breedlove  v.  Dennie,  3  Indian 
Terr.  606,  53  S.  W.  436  (1899); 
Frazier  v.  Steenrod,  7  Iowa,  339,  71 
Am.  Dec.  447  (1858)  ;  Odiorne  v. 
Bacon,  6  Cush.  (Mass.)  185  (1850)  ; 
Kolterman  v.  Chilvers,  83  Neb.  816, 
117  N.  W.  405   (1908). 

4.  State  V.  Chambers,  70  Mo.  635 
(1879);  Dennison  v.  Otis,  3  Rawle 
(Pa.)  9  (1829)  ;  Browning  v.  Huff,  3 
Bailey,  174  (1831);  Ballard  v. 
Thomas,  19  Gratt.  14   (1868). 


One  who  obtained  the  record  from 
the  keeper  may  idwitify  it.  McLeod 
V.  Crosby,  128  Mich.  641,  87  N.  W. 
883  (1901). 

This  requirement  is  not  satisfied 
by  a  statement  of  counsel  to  the  effect 
that  he  has  the  record  in  court. 
Azzara  v.  Waller,  88  N.  Y.  Supp. 
1040  (1904)  ;  Levy  v.  Fidelity  &  De- 
posit Co.,  87  N.  Y.  Supp.  487  (1904)  ; 
Davey  v.  Lohrmann,  14  N.  Y.  Supp. 
922    (1891). 

5.  Pryor  v.  Beck,  31  Ala.  393 
(1852)  (execution  not  properly  cer- 
tified and  not  appearing  to  be  the 
original)  ;  Davis  v.  Ransom,  26  111. 
100  (1861)  (execution  without  a 
seal)  ;  Benjamin  v.  Shea,  83  Iowa 
393,  49  N.  W.  989  (1891)  (execution 
without  seal  or  filing  mark). 

6.  Pellersells  v.  Allen,  56  Iowa 
717,  10  N.  W.  361  (1881)  ;  Hildreth 
V.  Lowell,  11  Gray  (Mass.)  345 
'(1858). 

7.  Wood  V.  Fitz,  10  Mart.  (La.) 
196   (1821). 
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subject  to  the  qualification  that  it  must  be  relevant.^  This  is  a 
general  principle  which  underlies  and  controls  the  sound  admin- 
istration of  the  law  of  evidence  and  extends  to  judicial  records. 
Whenever  such  a  record  or  a  part  thereof  is  offered  in  evidence  it 
must  be  competent  and  material  to  the  issue,^  and  where  it  neither 
proves  nor  tends  to  prove  any  issue  in  the  case  it  should  not  be 
admitted.^ 

§  3373.  (Judicial  Records);  Effect  of  Irregularity  in  Making. 

— A  judicial  record  will  not  be  excluded  because  of  some  mere 
defect  or  informality  in  coimection  with  the  making  of  the  record 
or  the  papers  which  form  a  part  thereof.  If  the  defect  is  not  one 
which  affects  the  validity  of  the  writing  it  may  well  be  received.-^ 
This  is  illustrated  where  a  county  judge  neglected  to  sign  the 
record  of  the  proceedings  in  his  court  as  required  by  statute.  In 
an  action  against  his  estate  for  negligence  in  accepting  an  insuf- 
ficient guardian's  bond  an  objection  was  made  to  the  introduction 
of  the  record  in  evidence  on  the  ground  that  it  was  not  so  signed. 
The  court,  however,  reached  the  conclusion  that,  aside  from  the 
ground  of  inconvenience  and  denial  of  justice,  a  recovery  could 
not  be  defeated  by  showing  a  neglect  of  duty  on  the  part  of  the  pre- 
siding judge.^    So  a  provision  that  the  record  of  each  day's  pro- 

§  3372-1.  §  375  supra.  form  an  authentic  and  complete  rec- 

2.  Moore  v.  Leftwitoh,  1  Stew.  &  ord  of  proceedings  in  this  cause. 
P.  (Ala.)  354  (1832)  ;  Numbers  v.  Considering  the  state  of  society  in 
Shelly,  78  Pa.  St.  426  (1875).  this  locality  at  the  date  of  these  pro- 

3.  Bumgarner  v.  Manney,  32  N.  C.  ceedings,  the  radical  changes  which 
131   (1849).  were  then  taking  place  in  the  form 

§  3373-1.     See  §  3358  supra.  of  legal  proceedings,  and  all  the  sur- 

2.  Farley  v.  Lewis,  103  Ky.  234,  44  roundings  of  this  case,  we  should  not 

S.    W.     114,    19    Ky.    Law    K.    1255  be  justified  in  holding  that,  because 

(1897).  we  have  before  us  no  record  signed  by 

"  These  records  seem  to  be  original  the  presiding  judge,  as  required  by 

and  authorized  minutes.    They  are  in  the  act  of  October   1,  1804,  in  force 

the  custody  of  the  proper  oiHcer,  pro-  when    these     proceedings    were    had, 

duced  and   proved   by   him,   and,   to-  .therefore   there    is   no    sufficient    evi- 

gether  with  the  file  of  papers,  accom-  dence  of  the  facts  set  forth  in  these 

panying    them— including   the   exeou-  papers.      On   the    contrary,    we    hold 

tion,  with  the  seal  of  the  court  and  that  everything  found  in  the  office  of 

the  signatures  of  the  presiding  judge  the  clerk,  with  the  papers  and  mani- 

and  clerk,  on  which  is  indorsed  the  festly  relating  to  the  case,  is  a  part 

return  of  the  sheriff,  the  original  ci-  of  it;  and  all  these  entries  and  pa- 

tation,  and  return  upon  it— seem  to  pers,  including  the  citation,  returns. 
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ceedings  should  be  signed  by  the  judge  or  clerk  has  been  regarded 
as  directory  merely  with  the  result  that  a  failure  to  affix  the  desig- 
nated signature  will  not  operate  to  exclude  the  record,  it  being  pro- 
duced from  the  proper  custody.'  Similarly  a  record  of  judicial 
proceedings  has  been  admitted  though  not  registered  with  the  of- 
ficial designated  by  law.*  Likewise,  verification  of  pleadings  not 
•  being  necessary  to  vest  jurisdiction,  it  is  not  regarded  as  fatal  to 
the  admission  of  a  judgment  roll  that  the  complaint  was  not  veri- 
fied.® So  though  papers  constituting  a  judgment  roll  were  never 
attached  together  in  the  form  of  a  roll  as  required  by  statute  they 
were  nevertheless  received.®  In  order,  however,  to  render  a  ju- 
dicial record  admissible  there  should  be  some  evidence  showing 
jurisdiction  of  the  court  in  the  particular  proceeding.^ 

§  3374.  (Judicial  Records) ;  Effect  of  Irregularity  in  Mode  of 
Obtaining. —  The  fact  that  a  record  should  not  have  been  re- 
moved from  its  depository  or  that  certain  preliminary  require- 
ments essential  to  the  right  to  remove  it  were  not  complied  with 


pleadings,  and  all  other  proceedinga, 
constitute  the  record  of  this  cause, 
and  are  admissible  to  prove  what  was 
done  during  its  progress."  Dingee  v. 
Kearney,  2  Mo.  App.  515,  532  (1876), 
per  Bakewell,  J. 

3.  "  The  book  waa  found  in  the 
proper  custody  for  the  records  of  the 
•court.  It  purported  to  be  such  rec- 
ord, and  the  only  ground  of  objec- 
tion seems  to  be  that  it  was  not  au- 
thenticated by  the  signature  of  the 
judge  or  clerk.  It  is  true  there  was 
a  provision  of  the  statute  in  force  at 
the  time,  requiring  the  judge  to  sign 
the  record  at  the  end  of  each  day's 
proceedings.  But  there  is  fair  reason 
for  saying  that  this  provision  was 
directory,  and  that  it  was  not  intended 
that  its  nonobservauce  should  invali- 
date the  judgments.  We  have  been 
at  some  pains  to  inform  ourselves  as 
to  the  practice  from  those  familiar 
with  it  at  that  early  day ;  and  among 
others  from  one  of  the  judges  of  that 
district,  and  we  learn  that  this  pro- 
vision  of   the   statute   was   then   re- 


garded as  directory,  and  that  owing 
to  the  inability  of  the  clerk  to  com- 
plete th€  record  of  each  day's  proceed- 
ings in  time,  its  observance  was  often 
neglected.  Under  these  circumstances 
we  must  hold  the  record  sufficient." 
Eastman    v.    Harteau,    12    Wis.    267 

(1860),  per  Dixon,  C.  J.  See  also. 
Read  v.  Sutton,  4  Gush.   (Mass.)    115 

(1848). 

4.  "  It  obtains  no  additional  verity 
or  authority  by  reason  of  such  regis- 
tration, nor  is  such  r^istration  re- 
quired for  the  purpose  of  fixing  par- 
ties with  notice,  but  simply  for  con- 
venience in  tracing  titles,  and  to  keep 
evidence  of  titles  by  purchase  under 
one  system  and  in  the  same  office." 
Lindsay  v.  Beaman,  128  N.  C.  189, 
38  S.  E.  811   (1901),  per  Cook,  J. 

5.  Johnson  v.  Puritan  Min.  Co.,  19 
Mont.  30,  47  Pac.  337    (1896). 

6.  Sharp  v.  Sumley,  34  Cal.  611 
(1868). 

7.  Gould  V.  United  States,  209  Eed. 
730,  126  C.  C.  A.  454   (1913). 
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will  not  be  fatal  to  its  admissibility  wbere  it  is  brought  into  court 
and  offered  in  evidence.  If  relevant  to  the  issue  involved  such  a 
fact  will  not  operate  to  lessen  its  value  as  legitimate  proof  of  the 
matters  therein  contained.  The  fact  that  certain  conditions  must 
be  complied  with  in  order  to  obtain  records  for  production  in  court 
may  well  be  insisted  upon  before  a  party  will  be  allowed  to  remove 
them  for  such  purpose.  Yet  having  obtained  them  and  produced 
them  in  court  properly  authenticated  as  the  original  records  no 
sound  reason  can  well  be  assigned  for  their  rejection  by  the  pre- 
siding judge.  Therefore  a  record  is  admissible  though  obtained  in 
an  irregular  manner/  as  where  it  has  been  improperly  permitted 
by  the  clerk  to  be  removed,^  or  even  though  it  has  been  illegally 
removed.* 


§  3374-1.  Brooks  v.  Daniels,  22 
Pick.   (Mass.)  498   (1839). 

"  Documentary  evidence  is  fre- 
quently presented  in  the  trial  courts 
which  was  obtained  in  an  irregular 
way.  Thus,  strictly  speaking,  any 
public  record,  such  as  a  deed,  mort- 
gage, or  judgment  rfcord,  may  not  be 
properly  removed  from  its  place  of 
custody,  except  it  be  on  a  subpoena 
duces  tecum.  An  officer  can  not  be 
otherwise  required  to  remove  it  from 
the  room  in  which  it  is  deposited  for 
use  and  public  inspection ;  and,  yet, 
we  know  such  records  are  constantly 
brought  into  the  trial  courts,  volun- 
tarily, and  their  contents  used  as 
legitimate  evidence.  We  know  of  no 
reason  why  such  evidence  sliould  be 
rendered  incompetent  by  reason  of 
the  irregularity  by  winch  it  has  been 
obtained.  A  rule  of  court,  or  a  public 
statute,  requiring  certain  documents 
to  remain  in  the  custody  of  certain  of- 
ficers, may  furnish  sufficient  grounds 
for  pimishing  an  officer,  or  other  per- 
son, for  removing  them,  or  suffering 
Buch  removal,  except  upon  proper  or- 
der, but  it  does  not  make  them  any 
the  less  legitimate  evidence,  if  other- 
wise competent."  McFadden  v.  Fer- 
ris, 6  Ind.  App.  454,  32  N.  E.  107 
(1892),  per  Reinhard.  C.  J. 


2.  Stevison  v.  Earnest,  80  111.   51? 

(1875). 

3.  "  The  prosecution  for  the  pur- 
pose of  contradicting  and  impeaching 
the  appellant,  who  had  testified  as  a 
witness,  was  allowed  to  introduce, 
over  appellant's  objection,  an  origi- 
nal judgment  roll  in  a  case  wliich 
had  been  tried  and  decided  in  the 
county  of  Santa  Clara;  and  counsel 
for  appellant  argues  that  this  was 
error,  because,  as  he  contends,  this, 
record  was  illegally  taken  from  tlie 
office  of  the  county  clerk  of  Santa 
Clara  county,  as  no  order  of  court 
allowing  its  removal  was  shown — con- 
trary to  the  provision  of  section  1950 
of  the  Code  of  Civil  Procedur".  This 
position  is  not  tenable.  Whetlier  or 
not  the  record  was  removed  from 
Santa  Clara  county  to  San  Francisco 
without  authority,  may,  perhaps,  he 
a  question  of  some  consequence  to 
the  persop  who  removed  it,  but  is  of 
no  consequence  in  the  case  at  bar; 
it's  competency  as  evidence  in  the 
San  Francisco  court  in  no  way  de- 
pended upon  the  means  by  which  it 
was  brought  there."  People  v.  Alden, 
113  Cal.  264,  45  Pac.  337  (1896),  per 
McFarland,  J. 
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§  3375.  (Judicial  Records);  In  Same  Court. —  An  original 
judicial  record  is  admissible  in  the  same  court,^  which  is  presumed 
to  know  its  own  proceedings  and  records  ^  and  will  take  judicial 
notice  thereof.^  Thus  a  judgment  roll  which  is  an  original  record 
of  the  court  in  which  it  is  offered  requires  no  exemplification.* 
The  original  is  of  course  to  be  regarded  as  primary  proof  of  its 
own  contents.^  In  this  connection  the  official  acts  and  returns  of  a 
sheriff  have  also  been  received  as  evidence  in  the  court  in  which 
he  is  an  officer  without  proof  of  his  signature.®  A  certified  copy 
may  also  be  introduced  at  the  option  of  the  party  desiring  to  avail 
himself  of  it ''  though  not  necessary  except  in  another  court.*  It 
is  said,  however,  that  the  practice  in  this  as  in  other  cases  of  remov- 


§  3375-1.  Georgia. — Manning  v. 
Webb,  136  Ga.  881,  73  S.  E.  401 
(1911);  Peck  v.  Land,  2  Ga.  1,  46 
Am.   Dec.   368    (1847). 

Maine. — Sawyer  v.  Garcelon,  63 
Me.  35    (1874). 

Maryland. — State  v.  Logan,  33  Md. 
1   (1870). 

Pennsylvania. — Garrigues  v.  Har- 
ris, 17  Pa.  St.  344   (1851). 

Texas. — Clayton  v.  State  (Co. 
App.  1912),  149  S.  W.  119;  Wallis 
V.   Beauchamp,   15  Tex.   303    (1855). 

Canada. — ^Pateraon  v.  Todd,  24  U. 
C.  Q.  B.  296   (1865). 

"  We  apprehend  that  it  is  the 
every-day  practice  of  all  the  courts 
to  allow  the  original  papers  of  file 
in  the  oflBce  to  be  used  in  evidence  in 
the  same  court."  Peck  v.  Land,  2 
Ga.  1,  15,  46  Am.  Dec.  368  (1847), 
per  Lumpkin,  J. 

"  Where  the  record  of  the  same 
court  is  the  gist  of  tlie  action,  and 
its  existence  is  directly  put  in  issue 
by  the  plea,  the  original  record,  be- 
ing always  accessible  to  the  coujt 
which  has  it  in  its  own  custody  is 
regarded  as  the  best  evidence."  Gar- 
rigues V.  Harris,  17  Pa.  St.  344,  351 
(1851),  per  Lewis,  J. 

2.  Ward  v.  Sanders,  28  N.  C.  (6 
Ired.  L.)  382  (1846).  See  also,  §§ 
683,  684  supra. 


3.  Robinson  v.  Brown,  82  111.  279 
(1876);  Prescott  v.  Fisher,  32  111. 
390  (1859);  Wallis  v.  Beauchamp, 
15  Tex.  303  (1855).  See  State  v. 
Lowranee,  64  N.  C.  483   (1870). 

4.  Clink  V.  Thurston,  47  Cal.  31 
(1873). 

5.  Adams  v.  State,  11  Ark.  466 
(1850). 

6.  McDonald  v.  Carson,  94  N.  C. 
497    (1886). 

7.  "  Now,  in  most,  if  not  all  of  the 
courts  in  this  country,  copies  of  the 
record  properly  authenticated,  are  re- 
ceived as  sufficient  in  all  cases." 
Sawyer  v.  Garcelon,  63  Me.  25 
(1874),  per  Peters,  J. 

8.  State  V.  Logan,  33  Md.  1  (1870)  ; 
Wallis  V.  Beauchamp,  15  Tex.  303 
(1855). 

"It  is  not  necessary  that  a  certi- 
fied copy  of  the  record  should  be  made 
when  it  is  sought  to  use  the  record  in 
the  same  court  where  it  is  entered. 
Courts  judicially  take  notice  of  their 
own  records.  The  record  may  be 
properly  used  instead  of  a  copy  when 
the  ease  in  which  it  is  oifered  is  be- 
ing tried  in  the  same  court  which 
made  the  record."  Taylor  v.  Adams, 
115  m.  570,  4  N.  E.  837  (1886),  per 
Shope,  J. 
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ing  records  from  their  usual  repository  is  not  to  be  commended.* 
If  the  original  record  is  introduced  it  need  not  be  taken  to  the  jury 
room  as  the  construction  of  it  is  for  the  court  and  the  jury  could 
get  no  aid  from  an  inspection  of  it.^"  All  the  proceedings  con- 
stitute the  record  and  are  admissible  upon  the  plea  of  nul  tiel 
record.''-^ 


§  3376.  (Judicial  Records)  ;  In  Another  Court. —  In  any  action 
in  which  any  fact  of  record  in  a  judicial  proceeding  in  another 
court  is  relevant  such  fact  may  be  established  by  the  production  of 
the  original  record  of  such  proceeding.^    ISTor  will  it  be  any  objec- 


9.  Nichol  V.  Ridley,  5  Yerg.  63,  26 
Am.  Dec.  254   (1833). 

10.  Sawyer  v.  Garcelon,  63  Me.  25 
(1874). 

11.  State  V.  Logan,  33  Md.  1 
(1870). 

§  3376-1.  Alabama. — ^Davidson  v. 
State,  68  Ala.  356  (1880);  Davidson 
V.  Woodruff,  63  Ala.  432  (1879). 

California. — Eogers  v.  Riverside 
Land,  etc.,  Co.,  132'  Cal.  9,  64  Pae. 
95    (1901). 

Indiana. — Britton  v.  State,  54  Ind. 
535   (1876). 

Louisiana. — ^Erwin  T.  Kentucky 
Bank,  5  La.  Ann.  1  (1850). 

Massachusetts. — Green  v.  Durfee,  6 
Cush.  362   (1850);  Odiorne  v.  Bacon, 
6  Cush.  185   (1850). 
■  Minnesota. — Smith  v.  Valentine,  19 
Minn.  452  (1873). 

North  Carolina. — State  v.  Hunter, 
94  N.  C.  829    (1886). 

Ohio. — Osburn  v.  State,  7  Ohio  213 
(1835).  See  Morgan  v.  Burnet,  18 
Ohio  535   (1849). 

Pennsylvania. — Garrlgues  v.  Harris, 
17  Pa.  St.  344   (1851). 

South  Carolina. — Stevelie  v.  Lovrry, 
2  Brev.  135   (1807). 

Texas.^Houze  v.  Houze,  16  Tex. 
598  (1856)  (courts  of  another  State 
also ) . 

Vermont. — Paul  v.  Slason,  22  Vt. 
231,  54  Am.  Dec.  75    (1850)  ;  Nye  y. 


Killam,   18  Vt.   594    (1848);   Allis  v. 
Beadle,  1  Tyler,  179  (1801). 

Virginia. — Ballard  v.  Thomas,  19 
Gratt.  14   (1868). 

Canada. — ^Sloan  v.  Whalem,  15  U. 
C.  C.  P.  319  (1865);  Paterson  v. 
Todd,  24  U.  C.  Q.  B.  296   (1865). 

A  Contrary  view  seems  to  prevail 
in  Georgia  to  the  effect  that  the  orig- 
inal records  of  a  superior  court  are 
not  admissible  in  another  court. 
Cramer  v.  Truitt,  113  Ga.  967,  39  S. 
E.  459  (1901)  ;  Ellis  v.  Mills,  99  Ga. 
490,  27  S.  E.  740  (1896);  Bowden  v. 
Taylor,  81  Ga.  199,  6  S.  E.  277 
(1888);  Bigham  v.  Coleman,  71  Ga. 
176   ( 1883 ) ;  and  also  in  Maryland. 

Goldsmith  v.  Kilbourn,  46  Md. 
289  (1876);  Jones  v.  Jones,  45 
Md.  144  (1876).  Though  in  the  lat- 
ter State  original  papers  have  been 
admitted  under  agreement  of  counsel. 
Hopkins  v.  State,  53  Md.  502  (1879). 
As  is  also  the  case  in  Texas.  Oglesby 
V.  Forman,  77  Tex.  647,  14  S.  W.  244 
(1390). 

"  When  the  original  record  is 
brought  into  court,  we  think  it  would 
■be  very  difficult  to  give  any  substan- 
tial reason,  why  it  is  not  evidence  of 
as  high  a  character,  as  a  copy  of  the 
same  record  would  be."  Paul  v.  Sla- 
son, 32  Vt.  231,  239,  54  Am.  Dec.  75 
(1850),  per  Poland,  J. 
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tion  to  the  admission  of  the  proof  offered  that  the  original  and  not 
a  certified  copy  is  produced  ^  even  though  it  has  been  provided  by 
statute  that  proof  of  the  records  of  one  court  in  those  of  another 
may  be  so  made,  there  being  no  provision  exclusionary  of  proof  by 
the  original,  as  the  original  record  is  to  be  regarded  as  the  highest 
evidence.^  This  rule  has  been  applied  not  only  to  actions  in  dif- 
ferent State  courts  but  also  where  the  record  sought  to  be  intro- 
duced is  that  of  a  court  martial.*  This  power  of  removal  to  another 
court  should,  however,  be  exercised  sparingly,  and  is  not  to  be 
encouraged  or  commended.^  Where  it  happens  as  in  some  cases 
that  the  original  records  of  one  court  have  been  transferred  to 


2.  Colorado. — ^McAllister  v.  People, 
28  Colo.  156,  63  Pac.  308   (1900). 

Georgia. — 'Sellers  v.  Page,  127  Ga. 
633,  56  S.  E.  lOU   (1906). 

Kentucky. — Blocher  v.  Owensboro, 
129  Ky.  75,  110  S.  W.  369,  33  Ky. 
L.  Eep.  478    (1908). 

Missotiri. — Carp  v.  Queen  Ins.  Co., 
203  Mo.  295,  101  S.  W.  78   (1906). 

Texas. — Manning  v.  State,  48  Tex. 
Cr.  326,  81  S.  W.  957   (1904). 

United  States.  —  Bradley  Timber 
Co.  V.  White,  131  Fed.  779,  58  C.  C. 
A.  55   (1903). 

"  The  copy  is  receivable  in  evidence 
not  because  it  is  better  evidence  than 
the  original,  but  because  it  is  pre- 
sumed the  original  cannot  be  obtained. 
It  is  contemplated  and  such  ought 
ever  to  be  the  fact,  that  the  records 
of  courts  remain,  permanently,  in  tho 
places  assigned  by  the  law  for  their 
custody.  It  does  not,  logically,  fol- 
low, however,  that  the  records  being 
obtained  cannot  be  used  as  instru- 
ments of  evidence,  for  the  mere  fact 
of  obtaining  them  does  not  change 
that  which  is  written  in  them. 
Whether  they  are  where  they  ought 
to  be,  or  elsewhere,  they  are  records 
of  the  court,  and  neither  anything 
more  nor  less  than  that.  The  preser- 
vation of  such  records  is  one  thing — 
what  they  prove,  quite  a  different 
thing.     What  end  of  justice  can  be 


subserved  when  the  records  of  one 
court  are  actually  in  another  court  by 
refusing  to  receive  them  in  evidence 
and  requiring  them  to  be  returned  to 
their  proper  custody,  there  to  be 
copied,  and  then  receiving  the  copy  in 
evidence?  The  facts  proved  must  be 
precisely  the  same,  whether  the  origi- 
nals or  copies  are  read  in  evidence, 
and  it  must,  therefore,  be  totally  un- 
important to  the  party,  against  whom 
the  evidence  is  offered,  which  it  shall 
be."  Stevison  v.  Earnest,  80  111.  513 
(1875),  per  Scholfield,  J. 

3.  Gray  v.  Davis,  27  Conn.  447 
(1858)  ;  Lipscomb  v.  Postell,  38  Miss. 
476,  77  Am.  Dec.  651   (1*60). 

4.  Vose  v.  Manly,  19  Me.  331 
(1841);  Brooks  v.  Daniels,  22  Pick. 
(Mass.)    498    (1839). 

5.  "  It  is  not  generally  so  used,  be- 
cause it  ought  not  to  be  removed  from 
its  proper  depository,  and  from  the 
court  to  which  it  belongs.  *  •  " 
There  are  exceptional  occasions  on 
which  it  may  be  necessary  to  remove 
it  for  a  short  while  to  another  court, 
to  be  used  as  evidence,  but  such  occa- 
sions are  infrequent  and  extraordi- 
nary, and  the  povfer  to  remove  it 
should  be  exercised  sparingly  and 
with  care.  But  this  by  no  means  im- 
plies that  the  record  is  not  evidence." 
State  V.  Hunter,  94  N.  C.  829,  833 
(1886),  per  Merrimon,  J. 
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another  court  the  originals  are  admissible  in  the  latter  court,  it  not 
being  necessary  to  have  a  transcript  made.* 

L 

§  3377.  (Judicial  Records;  Minutes  or  Memoranda);  When 
Admissible ;  Record  not  Perfected. —  Where  the  final  record  has 
not  been  completed,  minutes  and  entries  which  are  to  be  used  in  ex- 
tending it  will  often  be  admitted.^  An  entry  of  this  character  has 
been  spoken  of  as  a  quasi  record  which  is  admissible  to  prove  the 
facts  imported  by  it,  though  perhaps  not  conclusive  until  per- 
fected.^ It  is  to  be  regarded,  however,  as  the  strongest  sort  of 
presumptive  evidence.^  Thus  from  the  docket  entry  "  notice 
proved  "  the  court  may  well  assume  that  legal  notice  was  ordered 
and  given.*     The  recovery  of  a  judgment  r,\oy  likewise  be  so 


6.  Geer  v.  Geer,  109  N.  C.  679,  14 
S.  E.  297   (1891). 

§  3377-1.  Alabama. — Gay  v.  Rog- 
ers, 109  Ala.  634,  20  So.  37   (1895). 

Louisiana. — See  Chopin  v.  Mieliel, 
11  Rob.  333   (1845). 

Maine. — Leathers  v.  Cooley,  49  Me. 
337  (1860)  ;  Willard  v.  Whitney,  49 
Me.  335  (1860)  ;  Chamberlain  v. 
Sands,  27  Me.  458   (1847). 

Massachusetts. — Townsend  v.  Way, 
5  Allen  436  (1863)  ;  Pruden  v.  Alden, 
33  Pick.  184,  34  Am.  Dec.  51   (1839). 

New  Jersey. — State  v.  Warady,  78 
N.  J.  I/.  687,  75  Atl.  977   (1909). 

Ohio. — Chapman  v.  Seely,  8  Ohio 
Cir.  Ct.  179,  4  Ohio  Cir.  Dec.  395 
(1891)  ;  Morgan  v.  Burrett,  18  Ohio 
535   (1849). 

Texas. — See  Glenn  v.  Ashcroft,  3 
Tex.  Unrep.  Gas.  447   (1883). 

Vermont. — Lowry  v.  Cady,  4  Vt. 
504,  34  Am.  Dec.  638    (1833). 

Wisconsin. — Jackson  v.  Astor,  1 
Finn.  137,  39  Am.  Dec.  381  (1841). 

"  Until  the  record  is  in  fact  fully 
extended,  it  is  well  settled  that  the 
docket  is  the  record,  and  the  entries 
therein  are  the  only  proper  evidence 
of  the  judgment."  Davis  v.  Smith,  79 
Me.  351,  10  Atl.  55  (1887),  per  Fos- 
ter, J. 


"  The  rule  is  well  settled,  that 
minutes  may  be  introduced  when  the 
record  has  not  been  drawn  out  in.  ex- 
tenso,  as  containing  the  elements  of  a 
record,  and  in  truth,  for  the  time  be- 
ing, constituting  the  record  itself." 
McGrath  v.  Seagrave,  2  Allen  (Mass.) 
443    (1861). 

2.  Governor  v.  Bancroft,  16  Ala. 
605    (1849). 

3.  Gaskill  v.  State,  64  Ga.  563 
(1880)  (presumptive  evidence  of  the 
consent  and  written  order  of  the  court 
sanctioning  a  compromise). 

"  The  docket  is  the  record  until  the 
record  is  fully  extended  and  the  same 
rules  of  presumed  verity  apply  to  it 
as  to  the  record.  Every  entry  is  a 
statement  of  the  act  of  the  court,  and 
must  be  presumed  to  be  made  by  its 
direction,  either  by  a  particular  order 
for  that  entry,  or  by  a  general  order, 
or  by  a  general  and  recognized  usage 
and  practice,  which  presupposes  such 
an  order.  We  must,  therefore,  pre- 
sume that  the  several  entries  on  the 
docket  under  this  action  were  made 
by  the  clerk  by  proper  authority." 
Read  v.  Sutton,  3  Gush,  115  (1848), 
per  Shaw,  C.  J. 

4.  Jay  V.  East  Livermore,  56  Me. 
107   (1863). 
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shown ;  ^  as  may  also  a  conviction  for  an  offense  ^  and  a  discharge 
in  bankruptcy^  Similarly  an  entry  on  a  trial  list  has  been  ad- 
mitted where  not  transferred  to  the  record.*  The  original  papers 
have  also  been  received  as  competent  evidence  where  it  is  not 
shown  that  the  final  record  has  been  perfected.^  Nor  will  the  fact 
that  a  certified  copy  of  file  and  docket  entries  may  be  obtained 
operate  to  exclude  them  where  the  record  has  not  been  completed.^* 
Such  entries  will  not,  however,  be  received  to  contradict  the  record 
when  once  extended.^^ 

§  3378.  (Judicial  Records;  Minutes  or  Memoranda;  When 
Admissible);  No  Record  Required  to  be  Kept. —  Minutes  have 
frequently  been  admitted  as  sufficient  evidence  of  the  facts  recited 
where  there  is  no  record  requird  to  be  kept  ^  or  where  the  judgment 


5.  McGrath  v.  Seagrave,  3  Allen 
(Mass.)  443  (1861)  ;  Central  Bridge 
Corp.  V.  Lowell,  15  Gray,  106  (1860). 

"  We  think  it  was  competent  to 
show  the  recovery  of  the  judgment  by 
the  trial  docket  and  minutes  of  the 
court  in  which  the  judgment  was  en- 
tered up.  In  some  instances,  before 
the  final  record  of  the  judgment  is  en- 
tered, we  do  not  see  how  otherwise  a 
judgment  could  be  established.  Gay 
V.  Rogers,  109  Ala.  624,  20  So.  37 
( 1895 )  ;   per  Coleman,  J. 

6.  Gandy  v.  State  86  Ala.  20,  5  So. 
420    (1888). 

7.  Servian  v.  Eohr,  66  Md.  95,  5 
Atl.   867    (1886). 

8.  Wilkins  v.  Anderson,  11  Pa.  St. 
399,   1  Phila.    (Pa.)    134    (1849). 

9.  Wharton  v.  Thomason,  78  Ala. 
45  (1884)  (where  it  did  not  appear 
that  a  final  record  of  an  executor's 
settlement  had  been  made) ;  Watts 
V.  Clegg,  48  Ala.  561  (1872)  (origi- 
nal indictment  admitted  in  an  action 
for  damages  for  causing  plaintifi'  to 
be  indicted  for  perjury)  ;  Buffington 
V.  Cook,  39  Ala.  64  (1863);  Barron 
V.  Tart,  18  Ala.  668  (1851);  Ansley 
V.  Carlos,  9  Ala.  973  (1846);  Sharp 
V.  Lumley,  34  Cal.  611  (1868)  (orig- 
inal papers  admissible  in  support  of 

3 


title  to  property);  Morgan  v.  Bur- 
nett, 18  Ohio  535  (1849)  Sutcliffe  v. 
State,  18  Ohio  469,  51  Am.  Pec.  459 
(1849). 

10.  Luce  V.  Dexter,  135  Mass.  33 
(1883). 

11.  Willard  v.  Whitney,  49  Me.  238 
(1860). 

§  3378-1.  Com.  v.  Bolkom,  3  Pick. 
(Mass.)  281  (1835)  (admissible  to 
show  granting  of  license  by  court  to 
keep  an  inn)  ;  Prentiss  v.  Holbrook,  3 
Mich.  373  (1852);  Norvell  v.  Mc- 
Henry,  1  Mich.  227  (1849)  ;  Crane  v. 
Hardy,  1  Mich.  56  (1848).  See  R.  v. 
Yeoveley,  8  A.  &  E.  806,  8  L.  J.  M. 
C.  9,  1  P.  &  D.  60,  1  W.  W.  &  H.  614, 
35  E.  C.  L.  853  (1838)  ;  Arundell  v. 
White,   14  East  216    (1811). 

By  the  act  of  assembly  of  Mary- 
land *  *  •  the  clerk  of  the  county 
court  is  not  required  to  make  up  a 
formal  record.  The  docket  entries 
and  files  of  the  court  stand  in  place 
of  the  record.  When  a  formal  record 
is  not  required  by  law,  those  entries 
which  are  permitted  to  stand  in  place 
of  it  are  admissible  in  evidence."' 
Philadelphia,  W.  &  B.  R.  Co.  v.  How- 
ard, 13  How.  (U.  S.)  307,  14  L.  ed. 
157    (1851),  per  Mr.  Justice  Curtis. 
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record  need  only  be  made  if  required  by  one  of  the  parties.^  A 
memorandum  from  the  clerk's  docket  has  also  been  received  where 
made  at  a  time  when  the  presximption  arose  that  the  lecords  were 
made  and  kept  in  a  slovenly  manner.^ 

§  3379.  (Judicial  I^ecords);  Minutes  or  Memoranda;  When 
not  Admissible. —  There  are  several  decisions  which  might  be 
taken  as  authority  for  a  rule  that  minutes  and  entries  made  prior 
to  the  final  extension  of  the  record  will  not  be  received  in  evidence.* 
This  statement  is,  however,  too  broad  in  its  scope  to  justify  its 
enunciation  as  a  controlling  rule  and  it  may  more  properly  be 
limited  to  those  cases  where  the  presiding  judge  or  some. official 
connected  with  the  court  makes  some  informal  memoranda  or 
minute  of  a  temporary  character  for  his  own  convenience.  This 
principle  of  exclusion  has  thus  been  applied  to  minutes  kept  by  a 
judge  merely  for  his  ovsm.  convenience  ^  as  where  he  has  made  some 
memoranda  of  this  character  on  his  calendar  ^  or  on  the  papers  in 


2.  Emery  v.  Whitwell,  6  Mich.  474 
(1859). 

3.  Walker  v.  Greenlee,  10  N.  C.  281 
(1824)  (made  at  close  of  revolution- 
ary war ) . 

§  3379-1.  Georgia.  —  Traylor  v. 
Epps,  11  Ga.  App.  497,  75  S.  E.  828 
(1912)  (original  minutes  of  a  super- 
ior court  are  not  admissible  in  the 
trial  of  an  action  in  the  city  court 
over  objection  that  such  minutes  are 
not  primary  evidence). 

Minnesota. — State  v.  Baldwin,  62 
Minn.  518,  65  N.  W.  80  (1895); 
(memoranda  made  by  clerk  in  his 
register  of  actions  not  admissible)  ; 
Brown  v.  Hathaway,  10  Minn.  303 
(1865)  (an  entry  which  is  a  mere 
minute  in  a  docket  kept  by  the  clerk 
of  the  court  is  not  admissible)., 

Mississippi. — Lehr  v.  Hall,  5  How. 
54  (1840)  (minutes  of  circuit  court 
inadmissible). 

New  York. — ^Handly  v.  Greene,  15 
Barb.  601  (1853)  (copy  of  docket  not 
admissible;  record  only)  ;  People  v. 
Gray,  25  Wend.  465  (1841)  (rough 
minutes  or  original  entries  made  by 


the  clerk  during  the  session  of  a 
court  and  not  inspected  and  approved 
as  required  by  statute  are  inadmis- 
sible) ;  Baker  v.  Kingsland,  10  Paige 
Ch.  366  (1843)  (copy  of  docket  not 
admissible  to  prove  judgment;  only 
record ) . 

United  States. — Leveringe  v.  Day- 
ton, 15  Fed.  Cas.  No.  8,288,  4  Wash. 
698  (1827)  (copy  of  docket  entries 
not  admissible). 

Compare  Haddon  v.  Lundy,  59  N. 
Y.  320  (1874);  holding  that  original 
minutes  from  which  the  entries  are 
made  by  a  surrogate  in  a  book  as  re- 
quired by  law  are  evidence  of  x 
higher  character  even  than  the  book 
itself. 

Minutes  of  a  county  clerk  in  re- 
spect to  an  order  removing  an  execu- 
tor are  not  admissible.  Steele  t. 
Steele,  89  III.  51    (1878). 

2.  McCormick  t.  Wheeler,  36  111. 
114,  85  Am.  Dec.  388  (1864)  ;  (not 
where  kept  for  a  judge's  own  con- 
N.  W.  889  (1884)  (entries  by  judge 
venience). 

3.  Miller  v.  Wolf,  63  Iowa  233,  IS 
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tlie  case/  though  it  would  seem  that  they  might  be  used  as  memo- 
randa to  refresh  the  memory  of  the  judge  ^  in  the  absence  of  other 
or  higher  evidence.^  It  is  also  said  of  stenographer's  notes  that 
they  are  to  be  given  no  more  force  than  minutes  made  by  the 
judge.  Nor  is  a  provision  for  employing  their  notes  in  certain 
cases  to  settle  bills  of  exception  to  be  construed  as  giving  them  the 
character  of  record  evidence  generally/ 

§  3380.  (Judicial  Records);  Effect  When  Perfected. —  Where 
the  record  has  been  perfected  it  or  a  certified  copy  thereof  then 
becomes  the  only  evidence  of  the  judgment  and  other  facts  vsrhich 
should  appear  thereon  ^  in  the  absence  of  evidence  that  such  record 
has  been  lost  or  destroyed,^  in  which  case  it  would  seem  that  sec- 
ondary evidence  in  the  form  of  docket  entries,*  clerk's  memor- 
andum* and  the  like  may  be  received. 

§  3381.  Judicial  Records;  Extent  to  Which  Admissible. —  A 

judicial  record  when  produced  from  the  proper  custody  may  be 


in    his    calendar    not    competent    to 
prove  rendition  of  judgment). 

4.  Gilbert  v.  McEachen,  38  Miss. 
469  (1860)  (an  order  of  court  can- 
not be  proved  by  entries  made  by 
judge  on  papers  in  tlie  case ) . 

5.  Grimm  v.  Harael,  2  Hilt.  (N.  Y.) 
434   (1859). 

6.  Keller  v.  Killion,  9  Iowa  329 
(1859)  (admissible  in  absence  of 
other  or  higher  evidence). 

7.  Edwards  v.  Heuer,  46  Mich.  95, 
8  N.  W.  717   (1881). 

§  3380-1.  Alabama. — Goggans  v. 
Myrick,  131  Ala.  286,  31  So.  23 
(1901)  ;  Ayers  v.  Roper,  111  Ala.  651, 
30  So.  460  (1895);  Watts  V.  Clegg, 
48  Ala.  561  (1872)  ;  Brown  T.  Isbell, 
11  Ala.  1009    (1847). 

Iowa. — Baxter  v.  Pritchard,  113 
Iowa  422,  85  N.  W.  633    (1901). 

Kentucky. — ^Kentucky  Gravel  Road 
Co.  V.  Com.,  16  Ky.  L.  Rep.  153 
(1894). 

Pennsylvama. — ^Vincent  v.  Huff,  4 
Serg.  &  R.   (Pa.)   298    (1818). 


Termont. — ^Austin  v.  Howe,  17  Vt. 
654    (1845). 

"  The  final  record  had  been  made 
up  and  it,  and  not  the  original  papers 
in  the  case,  wag  the  legal  evidence  to 
establish  what  the  record  contained." 
Duncan  v.  Freeman,  109  Ala.  185,  19 
So.  433    (1895);   per  Haralson,  J. 

8.  Waterbury  Lumber,  &c.,  Co.  v. 
Hinckley,  75  Conn.  187,  53  Atl.  739 
(1902). 

"  The  record  book  is  the  best  evi- 
dence of  a  judgment,  and  it,  or  u,  cer- 
tified copy  thereof,  is  alone  admissi- 
ble to  show  a  judgment,  where  no 
foundation  is  laid  for  introducing 
secondary  evidence."  Baxter  v.  Prit- 
chard, 113  Iowa  422,  85  N  W.  633 
(1901),  per  Given,  0.  J. 

3.  Ellis  V.  Huff,  29  111.  449  (1862) 
(proof  of  existence  of  an  execution)  ; 
Dunlap  V.  Berry,  5  111.  327,  39  Am. 
Dec.  413  (1843)  (proof  of  an  execu- 
tion) ;  Buchanan  v.  Moore,  10  Serg. 
&  R.    (Pa.)    275    (1823). 

4.  Brown  v.  Campbell,  83  Gratt. 
(Va.)    402    (1880). 
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introduced  as  proof  of  any  fact  or  facts  which  are  properly  incor- 
porated, provided  of  course  that  such  fact  or  facts  are  relevant  in 
the  trial  of  the  particular  matter  in  controversy.  Thus  for  the  pur- 
pose of  ascertaining  what  was  in  issue  and  determined  by  a  former 
judgment/  or  for  some  other  purpose  relevant  to  the  issue  involved 
between  the  parties,^  all  entries  and  papers  in  a  record  which  are 
relevant  to  the  issue  are  properly  admitted.^     And  although  there 


§  3381-1.  Ward  v.  Sire,  53  N.  Y. 
App.  Div.  443,  65  N.  Y.  Suppl.  101 
(1900). 

2.  Alamaba. — ^Brown  v.  Alexander, 
7  Ala.  App.  452,  60  So.  975  (1913)  ; 
Cooke  V.  Soper,  151  Ala.  546,  44  So. 
78  (1907)  (of  trial  and  conviction 
in  mayor's  court)  ;  Driver  v.  Spence, 
1  Ala.  540  (1840)  (to  show  Chria- 
tian  names  of  defendants). 

Colorado. — Venner  v.  Denver  Union 
Water  Co.,  15  Colo.  App.  495,  63  Pac. 
1061  (1900)  (to  show  want  of  juris- 
diction). 

Delaware. — Wright  v.  Seaford,  3 
Boyce  348,   80  Atl.   250,    (1911). 

Illinois. — James  v.  Conklin,  158  111. 
App.  640  (1910)  ;  Bannister  v.  Read, 
6  111.  92   (1844). 

Kentucky. — Farley  v.  Lewis,  103 
Ky.  334,  44  S.  W.  114,  191  Ky.  L. 
Rep.  1355    (1897). 

Louisiana. — Smith  v.  Lambeth,  15 
La.  Ann.  566  (1860)  (in  behalf  of  a 
party  claiming  under  sheriff's  sale) . 

Maryland. — Philbin  v.  Thurn,  103 
Md.   342,   63  A.  571    (1906). 

Massachusetts. — Bartlett  v.  De- 
creet, 4  Gray  111  (1855)  (to  show 
the  time  proceedings  were  com- 
menced) ;  Co-operative  Life  Assoc. 
V.  Leflore,  53  Miss.  1  (1876). 

Michigan. — Eapley  v.  McKinney's 
Estate,  143  Mich.  508,  107  N.  W.  501 
(1906);  Hosie  v.  Hart,  141  Mich. 
679,   105   N.   W.   32    (1905). 

Missouri.  —  Beardslee  v.  Stein- 
luesch,  38  Mo.  168  (1866)  (to  show 
the  existence  of  suits)  ;  Dingee  v. 
Kearney,  3  Mo.  App.  515   (1876)    (to 


prove  what  was  done  during  the 
progress  of  the  case). 

Montana. — Johnson  v.  Puritan  Min. 
Co.,  19  Mont.  30,  47  Pac.  337  (1896). 

'Nebraska. — Sheibley  v.  Fales,  81 
Neb.  795,   116  N.  W.   1035    (1908). 

North  Carolina. — Lindsay  v.  Bea- 
man,  138  N.  C.  189,  38  S.  E.  811 
(1901). 

Pennsylvania. — Mellick  v.  Pennsyl- 
vania R.  Co.,  17  Pa.  Super.  Ct.  12 
(1901)  (to  prove  the  date  of  an  in- 
junction in  an  injunction  suit). 

Tennessee. — Bryan  v.  Glass'  Secur- 
ities, Humphr.  390  (1841)  (to  show 
the  giving  of  the  required  bond). 

Texas. — Borden  v.  Le  Tulle  Mer- 
cantile Co.,  (Civ.  App.)  99  S.  W. 
138  (1907);  Hyde  v.  Baker,  36  Tex. 
Civ.  App.  387,  63  S.  W.  963  (1901)  ; 
Lee  V.  Wharton,  11  Tex.  61  (1853) 
(to  show  agreement  of  attorneys  to 
waive  proof  of  certain  recited  facts. 

Wisconsin.— J)uTT  v.  Wildish,  108 
Wis.  401,  84  N.  W.  437   (1900). 

United  States. — Campbell  v.  Ran- 
kin, 99  U.  S.  261,  35  L.  ed.  435 
(1878). 

"  It  was  also  contended  that  the  re- 
newals of  the  writs  of  summons  could 
only  be  proved  by  the  record  of  thp 
case,  and  that  the  renewals  did  not 
constitute  such  record.  It  is  perfectly 
clear  that  all  the  proceedings  in  a 
cause,  including  the  summons,  re- 
turns, pleadings  and  all  other  pro- 
ceedings, constitute  the  record,  and 
are  admissible  to  prove  what  has  been 
done  during  the  progress  of  tlie 
cause."  State  v.  Logan,  33  Md.  1 
(isro)   per  Grason,  J. 
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may  not  be  an  identity  of  parties  yet  a  record  may  be  admitted  as 
a  circumstance  from  which  to  infer  a  given  consequence.*  Nor 
does  the  dismissal  of  a  cause  operate  to  remove  the  papers  from 
the  record  so  as  to  exclude  their  use  as  evidence.' 


§  3382.  (Judicial  Records;  Extent  to   Which  Admissible); 

Executions  and  Returns. —  The  returns  of  an  officer  upon  process 
which  has  been  placed  in  his  hands  for  service  become,  when  the 
papers  have  been  filed  in  the  record,  a  part  thereof  and  are  admissi- 
ble in  evidence.^    Such  returns  are  those  of  a  public  officer  of  an 


3.  Alabama. — Dominick  v.  Ran- 
dolph, 124  Ala.  557,  27  So.  481 
(1899)    (recitals  in  a  report  of  sale). 

Connecticut. — Woleott  v.  Parmelee, 
2  Eoot  ('Conn.)  181  (1795)  (exhibit 
on  iile  and  referred  to  by  the  record). 

Georgia. — Wallace  v.  Jones,  93  Ga. 
419,  21  S.  B.  89  (1893)  (letters  ap- 
pearing in  the  record). 

Indiana. — State  v.  Hawkins,  81 
Ind.  486  (1882)  (bill  of  exceptions)  ; 
Swope  V.  Paul,  4  Ind.  App.  463,  31 
N.  E.  42  (1897)  (complaint,  ajiswer, 
judgment  and  execution). 

Kentucky. — Kozee  v.  Com.,  139  Ky. 
66,  129  S.  W.  327  (1910)  (an  entirety 
and  may  be  read  together). 

Maryland. — State  v.  Logan,  33  Md. 
1  (1870)  (summons,  renewals  of  sum- 
mons, return,  pleadings  and  all  other 
proceedings ) . 

Missouri. — Dingee  v.  Kearney,  2 
Mb.  App.  515  (1876)  (entries  and 
papers,  including  citation,  returns, 
pleadings,  and  all  other  proceedings ) . 

THew  York. — Cahill  v.  Standard 
Marine  Ins.  Co.,  304  N.  Y.  190,  97  N. 
E.  486  (1912)    (opinion  of  court). 

North  Carolina. — Archibald  v.  Da- 
vis, 49  N.  C.  133  (1856)  (plot  by  a 
surveyor  filed  with  the  papers  in  the 
case). 

Pennsylvania. — Knapp  v.  Miller, 
133  Pa.  St.  275,  19  Atl.  555  (1890) 
(affidavit  stating  jurisdictional  facts 
in  proceeding  before  a  justice  of  the 


peace) ;  Lothrop  v.  Blake,  3  Pa.  St. 
483  (1846)  (a  receipt  endorsed  upon 
a  record). 

United  States. — Philadelphia,  W.  & 
B.  E.  Co.  V.  Howard,  13  How.  (U.  S.) 
307,  332,  14  L.  ed.  157  (1851)  (to 
show  pendency  of  action ) . 

4.  Van  Rensselaer  v.  Akin,  22 
Wend.  549  (1839). 

"Although  these  records  were  not 
directly  between  the  present  plaintiff 
and  defendant,  yet  they  were  a  part 
of  the  res  gestae,  out  of  which  the 
present  action  has  grown.  They  were 
circumstances  from  which  the  jury 
might  properly  deduce  facts;  and  the 
court  very  properly  permitted  them 
to  go  to  the  jury."  Wells  v.  Shipp, 
Walk.  (Miss.)  353,  354  (1839),  per 
Nicholson,  J. 

5.  Woods  V.  Kessler,  93  Ind.  356 
(1883);  Lyster  v.  Stickney,  13  Fed. 
609,  4  McCrary  109  (1882).  Com- 
pare Burks  V.  Watson,  48  Tex.  107 
(1877),  holding  that  the  record  of  a, 
suit  with  order  of  dismissal  is  evi- 
dence to  negative  its  existence  but 
not  of  any  fact  appearing  therein. 

§  3382-1.  Alabama. — Gunn  v.  How- 
ell, 35  Ala.  144,  73  Am.  Dec.  484 
(1859)  (return  by  sheriff  on  an  exe- 
cution) ;  Creagh  v.  Savage,  14  Ala. 
•454  (1848)  (return  of  a  sherifT  or 
other  officer  to  an  execution )  ;  Hardy 
V.  Gascoignes,  6  Port.  447   (1837). 

Arkansas. — ^See    Snider    v.    Great- 


§  3382 
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official  act  in  the  performance  of  his  official  duty  and  which  he  is 
by  law  bound  to  make.^  The  return  of  such  an  officer  has  been 
received  though  it  was  made  after  the  commencement  of  the  action 
in  which  it  is  offered.^  The  officer  to  whom  a  writ  is  delivered  may 
be  prevented  by  the  existence  of  certain  conditions  which,  without 
negligence  or  fault  on  his  part,  prevent  a  compliance  by  him  with 
the  mandate  of  the  writ.  Under  such  circumstances  a  return  en- 
dorsed upon  the  writ,  is  naturally  a  sufficient  return  and  evidence 
of  that  which  it  recites.*  The  endorsement  by  the  officer  must  in 
all  eases  of  course  be  one  which  he  was  authorized  to  make.^    An 


house,  16  Ark.  72,  63  Ann.  Dec.  54 
(1855)     (execution   and   return). 

Maine. — State  v.  Lang,  63  M'e.  215 
(1874)  (oflficer's  returns  upon  war- 
rants under  the  search  and  seizure 
process)  ;  French  v.  Stanley,  21  Me. 
512  (1842)  (return  on  attachment 
admissible  to  show  value  where  no 
other  evidence  of  it).  Compare  Rob- 
inson V.  Edwards,  70  Me.  158  (1879) 
(officer's  return  on  execution  show- 
ing price  goods  bought  at  execution 
sale  not  admissible  to  show  value). 

Montana. — Heyfron  v.  Mahoney,  9 
Mont.  497,  24  Pac.  93,  18  Am.  St. 
Eep.  757  (1890)  (subpoena  and  re- 
turn are  prima  facie  evidence). 

North  Carolina. — Peebles  v.  Pate, 
90  N.  C.  348  (1884)  (the  return  en- 
dorsed upon  an  execution  is  evidence 
in  all  cases  where  the  execution  is 
evidence)  ;  Loftin  v.  Hugins,  13  N.  C. 
10  (1828)  (endorsement  by  sheriff  on 
execution ) . 

United  States. — Sboup  v.  Marks, 
138  Fed.  32,  63  C.  C.  A.  540    (1904). 

"  If  the  execution  be  admissible, 
we  cannot  conceive  why  the  sheriff's 
return  should  be  excluded;  for  when 
made  in  pursuance  of  law,  it  becomes 
matter  of  record,  and  as  such,  is 
clearly  evidence."  Hardy  v.  Gas- 
coignes,  6  Port.  (Ala.)  447,  453 
(1837)    per  Collier,  C.  J. 

Failure  to  record.  An  execution 
and  levy  returned  to  the  clerk  of  the 
court  from  whence  it  issued  but  not 


recorded  has  been  refused  admission 
Barney  v.  Cutler,  1  Root  (Conn.)  489 
(1793).  Compare  Brewster  v.  Vail, 
20  N.  J.  L.  56,  38  Am.  Dec.  547 
(1842)  holding  that  though  an  exe- 
cution and  levy  may  never  have  been 
returned  and  filed,  it  may  be  given  in 
evidence. 

8.  Bechstein  v.  Sammis,  10  Hun, 
(N.  Y.)    585   (1877). 

3.  Bechstein  v.  Sammis,  10  Hun 
585    (1877). 

4.  "A  return  on  a  writ  or  process 
is  the  short  official  statement  of  the  of- 
ficer endorsed  thereon  of  what  he  ha-s 
done  in  obedience  to  the  mandate  of 
the  writ,  or  why  he  has  done  nothing. 
He  may  have  been  prevented  from 
obeying  the  mandate  of  the  writ  by 
an  injunction,  or  by  a  supersedeas, 
or  by  the  order  of  the  plaintiff  or  his 
attorney,  directing  him  to  hold  it  up, 
or  to  return  it  to  the  clerk's  ofSce 
without  levying  it.  A  return  of 
these  facts,  endorsed  upon  the  writ,  is 
a,  sufficient  return."  Rowe  v.  Hardy, 
97  Va.  674,  34  S.  E.  625,  75  Am.  St. 
Rep.  811    (1899)   per  Riely,  J. 

5.  Chipman  v.  Fambro,  16  Ark.  291 
(1855);  Kimmel  v.  Meier,  106  111. 
App.  351  (1902)  ;  M'cDaniel  v.  Bryan, 
8  ni.  App.  273  (1881);  Gardner  v. 
Eberhart,  82  111.  316  (1876)  ;  Osgood 
V.  Blaekmore,  59  111.  261    (1871). 

Thus  to  make  any  matter  stated  in 
a  sherifT's  return  evidence  either 
prima  facie  or  conclusive  it  is  essen- 
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original  execution  has  also  been  admitted  in  evidence  to  show  that 
it  was  incorrectly  copied  into  the  record,®  or  in  proof  of  some  other 
relevant  factJ  Where  the  execution  has  been  lost  then  the  execu- 
tion docket  kept  by  the  clerk  containing  entries  in  regard  thereto 
is  admissible  ®  as  the  best  evidence  of  which  the  case  is  susceptible. 

§  3383.  (Judicial  Records;  Extent  to  Which  Admissible); 

Incidental  Matters. —  Papers  which  are  incidentally  connected 
with  the  proceedings  such  as  bills  of  exceptions  ^  will  not  be  re- 


tial  that  the  matter  returned  should 
be  material  and  proper  to  be  re- 
turned. Angier  v.  Ash,  26  N.  H.  99 
(1852).  Similarly  in  the  case  of  an 
endorsement  by  a  sheriff  upon  a  sum- 
mons. Wardwell  v.  Patrick,  1  Bosw. 
(N.  Y.)  406  (1857)  the  matter  en- 
dorsed should  be  one  the  duty  of 
making  which  is  prescribed  by  stat- 
ute. 

6.  "  If  the  record  is  conclusive  proof 
that  the  original  is  the  same  as  the 
record,  a  party  could  never  show  that 
the  execution  and  levy  had  not  been 
truly  recorded.  In  such  eases  the 
question  is  to  be  determined  by  com- 
paring the  record  with  the  original 
from  which  it  was  made.  Should  a 
town  clerk  by  mistake  or  otherwise, 
in  recording  a  deed,  misdescribe  the 
premises,  the  grantor  would  not  be 
bound  by  the  record  in  face  of  the 
original  deed,  even  as  between  him 
and  the  one  who  afterwards  pur- 
chases on  the  faith  of  the  record. 
Nor  can  a  levying  creditor,  sheriff  or 
recording  oificer,  under  a  void  execu- 
tion, by  so  recording  it  as  to  cure  the 
defect  on  the  record,  estop  the  other 
party  from  showing  what  the  orig- 
inal is,  by  the  production  of  it  on 
trial.  The  original  is  evidence  of 
its  own  contents,  notwithstanding  it 
has  been  incorrectly  recorded."  Perry 
v.  Whipple,  38  Vt.  378  (1865)  per 
Peck  J. 

7.  Nelson  v.  Brisbin,  5  Neb.  (Un- 
Off.)    496,  98  N.  W.  1087    (1904)'. 

8.  Williams  v.  Lyon,  181  Ala.  531, 


61  So.  299  (1913)  (execution  docket 
of  the  court  admissible  to  show  exe- 
cution and  subsequent  proceedings 
thereon,  where  the  execution  could  not 
be  found;  next  b^fst  proof)  ;  Ellis  v. 
Huff,  29  111.  449  (1862);  Duulap  v. 
Berry,  5  111.  337,  39  Am.  Dee.  413 
(1843). 

§  3383-1.  O'Neall  v.  Calhoun,  67  111. 
319  (1873);  Robinson  v.  Lane,  14 
Sm.  &  M.  (Miss.)  161  (1850)  ;  May 
V.  International  L.  &  T.  Co.,  92  Fed. 
445,  34  C.  C.  A.  448  (1899). 
,  "  The  office  of  a  bill  of  exceptions 
is  altogether  different  from  that  of 
the  entries  and  pleadings.  In  truth 
a  bill  of  exceptions  is  only  proper 
when  it  becomes  necessary  to  make 
some  fact  or  proceeding  appear  which 
strictly  and  properly  forms  no  part 
of  the  record.  It  was  not  competent 
for  the  appellees  to  read  the  bill  of 
exceptions  under  mention  in  "evi- 
dence." State  V.  Hawkins,  81  Ind. 
486    (1882). 

The  only  proper  use  of  a  bill  of 
exceptions  is  to  enable  the  appellate 
court  to  revise  the  proceedings  of  the 
inferior  tribunal.  Green  v.  Irving, 
54  Miss.  450,  28  Am.  Rep,  3fiO 
(1877);  Shotwell  v.  Hamblin,  23 
Miss.  156,  55  Am.  Dec.  83    (1851). 

That  the  evidence  was  not  sufScient 
to  have  supported  the  action  cannot 
be  shown  by  the  bill  of  exceptions. 
Miles  V.  Wingate,  6  Ind.  458   (1855). 

The  identity  of  the  parties  may  be 
shown  by  the  bill  of  exceptions.  Miles 
V.  Wingate,  6  Ind.  458    (1855). 
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ceived  in  evidence  as  a  part  of  tlie  record.  For  the  same  reason 
affidavits  have  been  excluded,  ^  as  have  also  depositions  in  courts 
of  probate,^  a  report  of  a  surveyor  attached  to  record  of  an  action 
of  ejectment,*  matters  of  evidence  ^  and  a  paper  purporting  to  be 
the  opinion  of  a  judge  but  not  signed  or  in  any  V7ay  authenticated.® 
The  admission  of  a  bill  of  exceptions  in  evidence  is  not,  however, 
necessarily  reversible  error  as  where  it  appears  that  no  injury  was 
done  thereby,'^ 

§  3384.  (Judicial  Records);  Extent  to  Which  Admissible; 
Matters  not  Properly  Part  of. —  The  record  as  a  whole  imports 
verity.  It  therefore  follows  that  every  part  of  it  will  be  received 
to  prove  that  which  it  legitimately  sets  forth.''  It  will  not,  how- 
ever, be  admitted.as  proof  of  any  entry  or  statement  which  is  not 
properly  a  part  thereof.  The  mere  fact  that  a  matter  may  be  in- 
corporated in  the  record  will  not,  where  such  entry  does  not  belong 
there,  render  the  record  evidence  thereof.^  Thus  where  the  statute 
specifies  what  shall  form  the  judgment  roll,  papers  which  are  not 
ariiong  those  specified  can  not  be  made  a  part  thereof  by  being 
joined  to  it.*  On  the  other  hand  the  insertion  in  a  transcript  of 
a  record  of  matters  which  do  not  belong  there  will  not  operate  to 
exclude  the  entire  transcript.* 

§  3385.  (Judicial  Records;  Extent  to  Which  Admissible); 

Pleadings. —  The  pleadings  constitute  a  part  of  the  record  and 
as  such  are  admissible.^ 

a.  Dempster  Mill  Mfg.  Co.  v.  Fitz-  7.  State  v.  Hawkins,  81  Ind.   486 

■water,   6  Kan.  App.  24,  49  Pac.  624  (1882). 

(1897)     (affidavit   for   continuance);  §   3384-1.    Swope   v.   Paul,   4   Ind. 

Gaither  v.   Brooks,   1  A.  K.  Marsh.  App.  463,  31  N.  E.  42  (1891) ;  State 

(Ky.)    409    (1818)    (notice  and  affi-  v.    Hawkins,    81    Ind.    486     (1882); 

davit).  Smith  v.  Smith,  22  Iowa  516  (1867)  ; 

3.  Lipscomb  v.  Postell,  38  Miss.  Numbers  v.  Shelly,  78  Pa.  St.  423 
476,  77  Am.  Dec.  651   (1860).  (1875). 

4.  Patton  V.  Kennedy,  1  A.  K.  2.  Gunn  v.  Howell,  35  Ala.  144,  73 
Marsh.  (Ky.)  389,  10  Am.  Dec.  744  Am.  Dec.  484  (1859);  State  v. 
(1818).  Hawkins,  81  Ind.  486   (1882). 

5.  Mestier  v.  New  Orleans  0.  &  G.  3.  Colton  Land  &  W.  Co.  v. 
W.  R.  Cb.,  16  La.  Ann.  354  (1861);  Swartz,  99  Cal.  278,  33  Pac.  878 
Florance  v.  Bachemin,  3  La.  Ann.  174      ( 1893 ) . 

(1848).  4.    Gunn   v.   Howell,    35   Ala.    144, 

6.  Wixson  V.  Devine,  67  Cal.  341,      73  Am.  Dec.  484  (1859). 

7  Pac  776  (1885).  §  3385-1.  /ntJiana.— Swope  v.  Paul, 

4  Ind.  App.  463,  31  N.  E.  42   (1891). 
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§  3386.  (Judicial  Records);  Justices  of  the  Peace. —  Records 

tept  by  justices  of  the  peace  of  proceedings  before  tbem  have, 
"where  properly  authenticated  and  proved/  been  received  in  proof 
of  the  facts  stated  therein,^  especially  in  those  jurisdictions  where 
such  a  court  is  one  of  record.  The  record  in  that  case  imports 
verity  and  its  statements  cannot  be  collaterally  questioned.^  Like- 
wise minutes  *  kept  by  justices  of  the  peace  have  been  admitted,  as 
have  also  their  files  **  and  dockets,'  though  in  Vermont  it  has  been 


Iowa. — Smith  v.  Smith,  28  Iowa 
516    (1867). 

Maine. — Gregory  v.  Pike,  94  Me. 
27,  46  Atl.  793    (1900). 

Maryland. — State  v.  Logan,  33  Md. 
1   (1870). 

New  York. — ^Keller  v.  Morton,  63 
Misc.  340,  117  N.  Y.  Supp.  200 
(1909). 

North  Carolina. — ^Madlin  v.  At- 
lantic Fire  Ins.  Co.,  151  N.  C.  35,  65 
S.  E.  605  (1909). 

Pennsylvania. — Com.  v.  Mononga- 
hela  Bridge  Co.,  216  Pa.  108,  64  Alt. 
909  (1906);  Numbers' v.  Shelly,  78 
Pa.  St.  426   (1875). 

Texas. — Pecos  &  Northern  T.  R.  Co. 
V.  Blasengame,  42  Tex.  Civ.  App.  66, 
93  S.  W.  187   (1906). 

"  The  pleadings  and  entries  are 
necessarily  a  part  of  the  record;  in- 
deed, they  in  strictness  constitute  the 
record."  State  v.  Hawkins,  81  Ind. 
486    (1883)    per  Elliott,  C.  J. 

§  3386-1.  Baur  v.  Beall,  14  Colo 
383,   23   Pae.   345    (1890). 

2.  Baur  v.  Beall,  14  Colo.  383,  23 
Pac.  345  (1890);  People  v.  Ham,  73 
111.  App.  533  (1897);  Knapp  v.  Mil- 
ler, 133  Pa.  St.  275,  19  Atl.  555 
(1890);  Dean  v.  Connelly,  6  Pa.  St. 
239  (1847);  Kerby  v.  Elliott,  13  U. 
C.   Q.  B.   367    (1856). 

Accompanying  papers  are  not  es- 
sential to  the.  admisibility  of  the 
record.  Redelsheimer  v.  Miller,  107 
Ind.  485,  8  N.  E.  447    (1886). 

In  another  court.  It  has  been  de- 
cided that  minutes  taken  by   a  jus- 


tice of  the  peace  on  a  trial  before  him 
are  not  admissible,  unless  it  be  by 
stipulation,  in  another  court  either  as 
evidence  of  the  facts  at  issue  or  to 
sustain  or  impeach  the  credibility  of 
a  witness.  Eggett  v.  Allen,  119  Wis. 
635,  96  N.  W.  803  (190?);  "The 
minutes  of  testimony  taken  by  a  jus- 
tice of  the  peace  on  a  trial  before  him 
•  *  *  are  made  in  the  haste  and 
confusion  of  trials,  generally  by  men 
who  are  quite  unused  to  the  business, 
and  no  power  to  make  corrections  after 
the  trial  is  vested  in  any  one."  Zitske 
V.  Goldberg,  38  Wis.  216  (1875)  per 
Lyon,  J. 

3.  Church  v.  Pearne,  75  Conn.  350, 
53  Atl.  955    (1903). 

4.  Folsom  v.  Cressey,  73  Me.  270 
(1882);  Pollock  V.  Haag,  4  E.  D. 
Smith,  (N.  Y.)  473  (1855);  Story 
V.  Kimball,  6  Vt.  541  ( 1834 ) . 

5.  Keenan  v.  Washington  Liquor 
Co.,  8  Ida.  383,  69  Pac.  112   (1903). 

6.  California. —  Beardsley  v.  Frame, 
85  Cal.  134,  24  Pac.  721   (1890). 

Connecticut. — West  v.  Hayes,  51 
Conn.  533   (1884). 

Illinois. — Dovmey  v.  People,  117 
111.  App.  591   (1905). 

Indiana. — Richardson  v.  Vice,  4 
Blackf.  (Ind.)   13  (1835). 

Iowa. — Plummer  v.  Harbut,  5 
Iowa  308    (1857). 

Kansas. — State  v.  Gallamore,  83 
Kan.  412,  111  Pac.  472  (1910). 

Massachusetts. — McGrath  v.  Sea- 
grave,  2  Allen  443,  79  Am.  Dec.  797 
(1861). 
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considered  proper  to  refuse  to  receive  the  files  and  minutes  if  the 
justice  is  alive,  it  being  declared  that  the  only  appropriate  evidence 
is  the  record  or  a  copy  thereof/  If  the  docket,  however,  is  not  the 
best  evidence  but  simply  an  abbreviated  entry  and  there  is  a  sep- 
arate piece  of  paper  filed  in  the  cause  upon  which  the  original 
entries  in  the  nature  of  evidence  were  in  fact  made,  the  court  may 
properly  exclude  the  docket.®  Similarly  where  it  is  required  by 
statute  that  judgments  shall  be  entered  upon  the  docket  by  the 
magistrate  an  entry  of  that  fact  upon  the  summons  is  not  sufficient 
and  the  latter  paper  is  not  admissible  to  show  the  rendition  of  the 
judgment.^ 

§  3387.  (Judicial  Records) ;  Justices  of  the  Peace ;  Administra- 
tive Requirements. —  When  in  an  action  before  a  justice  of  the 
peace  his  own.  docket  is  offered  in  evidence  the  rule  prevails  that 
it  is  unnecessary  to  introduce  proof  of  its  identity  or  of  the  official 
character  of  the  justice.-'  As  in  other  cases,  however,  the  record 
must  be  identified  by  evidence  to  the  satisfaction  of  the  presiding 
judge  when  it  is  offered  in  another  court.^     This  may  be  done  by 


Pennsylmmia. — Dennison  v.  Otis, 
a  Rawle  9    (1829). 

Texas. — Willis  v.  Nichols,  5  Tex. 
Civ.  App.  154,  23  S.  W.  1025   (1893). 

See  Shipley  v.  Fox,  69  Md.  572,  16 
Atl.  275   (1888). 

Docket  must  be  properly  identified. 
Grimes  v.  Greenblatt,  47  Colo.  495, 
107  Pac.  1111  (1910);  CNeil  v. 
Adams,  144  Iowa  385,  122  N.  W. 
976    (1909). 

Docket  is  evidence  only  of  facts  re- 
quired to  be  recorded.  Fabien  v. 
Grabow,  134  Mo.  App.  193,  114  S. 
W.  80    (1908). 

7.  Nye  v.  Kellam,  18  Vt.  594 
(1846);  Strongs  v.  Bradley,  13  Vt. 
9  (1841).  See  Gibson  v.  Holmes,  73 
Vt.  110,  62  Atl.  11,  4  L.  R.  A.  (N.  S.) 
451    (1905). 

8*  Watson  v.  Kane,  31  Mich.  61 
(1875). 

9.  Ramsey  v.  Cole,  84  Ga.  147,  10 
S.  E.  598    (1889). 

§  3387-1.  GroflF  v.  Griswold,  1  Den. 


(N.  Y.)  432  (1845);  Smith  v.  Frost, 
5  Hill    (N.  Y.)    431    (1843). 

2.  Phelps  V.  Hunt,  43  Conn.  194 
(1875);  Bridges  v.  Branam,  133  Ind. 
488,  33  N.  E.  371  (1892);  Hickman 
V.  GrifiSn,  6  Mo.  37,  34  Am.  Dec. 
124  (1839).  Compare  Selsby  v.  Red- 
Ion,  19  Wis.  17  (1865)  (held  admis- 
sible to  show  rendition  of  judgment 
under  which  one  of  the  parties  claims 
without  prior  oral  proof  that  it  con- 
tained a  record  of  such  judgment). 
See  Hagaman  v.  Stafford,  2  Blaekf. 
(Ind.)    351    (1830). 

"  It  was  incumbent  on  the  plaintiiT 
to  establish  the  existence  of  the 
record,  upon  which  he  relied  for  the 
maintenance  of  the  action.  He  in- 
troduced no  proof  whatever  of  the 
authenticity  of  the  book,  containing 
the  alleged  record.  He  did  not  show, 
that  it  had  been  in  the  possesion  of 
the  justice,  and  used  by  him,  as  a 
book  of  records,  or  that  it  came  from 
his   hands.     There  should  have  been 
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the  oath  of  the  justice  establishing  the  identity  and  authenticity 
of  the  record,^  or  in  the  case  of  two  justices  by  the  oath  of  one  of 
them  to  the  same  effect,*  or  by  the  testimony  of  any  competent  wit- 
ness.^ Where  the  justice  is  dead  it  has  been  regarded  as  proper  to 
prove  the  fact  of  his  death  and  to  produce  the  original  minutes  in 
his  handwriting  with  proof  in  verification  of  them.^  In  some  cases 
it  is  held  that  they  must,  if  originals,  be  proved  by  the  testimony 
of  the  legal  custodian  or  that  a  copy  certified  by  such  custodian 
must  be  produced^  In  other  cases  proof  of  the  handwriting  of 
the  justice  has  been  required,*  while  in  others  it  has  not  been 
deemed  essential.®    Thus  proof  of  the  signature  of  a  justice  to  an 


some  satisfactory  evidence  of  its  gen- 
uineness, other  tlian  the  book  itself." 
Wentworth  v.  Keizer,  33  Me'.  367 
(1851)    per  Wells,  J. 

"  The  record  or  docket  of  a  justice 
of  the  peace  must  be  proven  before 
the  court  can  receive  it,  or  take  into 
consideration  the  question  of  its  ad- 
missibility as  competent  evidence  in 
the  cause."  Goodhue  v.  Grant,  1 
Pinn.  (Wis.)  5&6  (1845),  per  Mil- 
ler, J. 

"  The  papers  were  not  authenticated 
in  any  manner,  and  there  was  no  at- 
tempt to  authenticate  them,  under 
the  act  of  Congress  or  otherwise. 
There  was  no  evidence  that  F.  W. 
Davis  was  a  justice  of  the  peace  in 
Tennessee,  and  our  courts  do  not  even 
take  judicial  notice  who  are  justices 
of  the  peace  within  this  State  beyond 
the  county  where  the  court  is  held. 
There  was  no  evidence  as  to  the  juris- 
diction of  justices  of  the  peace  in 
that  State,  and  the  alleged  files  of 
the  suit  were  not  admissible  in  evi- 
dence." Michaels  v.  People,  308  111. 
603,  605,  70  N.  E.  747  (1904),  per 
Cartwright,  J. 

3.  Chapman  v.  Dodd,  10  Minn.  350 
(1865) ;  Hickman  v.  Griffin,  6  Mo.  37, 
34  Am.  Dec.  134  (1839)  ;  Pollock  v. 
Hoag,  4  E.  D.  Smith  (N.  Y.)  473 
(1855)  ;  Jackson  v.  Jones,  9  Cow.  (N. 
Y.)    183    (1838). 

"  If  the  maker  of  any  written  in- 


strument would,  in  any  case,  be  com- 
petent to  prove  its  execution,  it  can- 
not be  perceived  why  a  justice  would 
not  be  permitted  to  prove  his  own 
warrants  when  such  proof  is  neces- 
sary. This  view  of  the  subject  will 
as  well  apply  to  the  endorsement 
which  states  the  acquittal  and  dis- 
charge of  the  defendant  in  error  as 
to  the  warrant."  Scott  v.  M'Crary, 
1  Stew.  (Ala.)  315,  317  (1828),  per 
Gayle,  J. 

4.  Scott  V.  M'Crary,  1  Stew.  (Ala.) 
815   (1838). 

5.  Cole  V.  Curtis,  16  Minn.  182 
(1870)  ;  Chapman  v.  Dodd,  10  Minn. 
350  (1865);  State  v.  CShambers,  70 
Mo.  625   (1879). 

"Any  person  who  knows  the  fact 
may  identify  the  docket  so  as  to  lay  a 
foundation  for  its  introduction  to  the 
jury,  who  must  ultimately  decide;  or, 
circumstances  may  be  shown  which 
afford  a  reasonable  presumption  that 
the  book  offered  is  the  docket  of  the 
justice."  Dennison  v.  Otis,  2  Rawle 
(Pa.)   9    (1829),  per  Eogers,  J. 

6.  Baldwin  v.  Prouty,  13  Johns.  (N. 
Y.)    430    (1816). 

7.  Phelps  V.  Hunt,  43  Conn.  194 
(1875). 

8.  Patterson  v.  Freeman,  132  N.  C. 
357,  43  S.  E.  904  (1903)  ;  Reeves  v. 
Davis,  80  N.  C.  309   (1879). 

9.  Neal  v.  Keller,  19  Kan.  Ill 
(1877). 
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execution  has  not  been  required,  the  State  courts  being  presumed 
to  judicially  know  who  are  the  various  commissioned  ofHcers 
within  its  limits  and  the  extent  of  their  authority.^" 

3388.  (Judicial  Records;  Justices  of  the  Peace);  Admissi- 
bility of  Copies  Does  not  Exclude  Original. —  The  fact  that 
authenticated  copies  of  the  record  of  a  justice  of  the  peace 
are  admissible  does  not  exclude  the  original/  a  provision  of  the 
statute  to  this  effect  not  operating  to  make  the  former  exclusive 
evidence,^  it  being  regarded  rather  as  a  provision  for  the  preserva- 
tion of  the  records.^ 

§  3389.  (Judicial  Records;  Justices  of  the  Peace);  Statute; 
Duty  to  Keep  not  Imposed  by. —  The  fact  that  no  statute  imposes 
the  duty  upon  a  justice  of  the  peace  to  keep  a  record  or  docket  is 
not  a  factor  to  be  considered  as  affecting  the  question  of  its  admis- 
sibility. Where  it  in  fact  appears  that  such  a  record  has  been 
kept  of  the  proceedings  before  such  a  magistrate  it  is  clearly  com- 
petent  evidence.-' 

§  3390.  (Judicial  Records;  Justices  of  the  Peace;  Statute); 

Duty  Imposed  by. —  Where  by  express  provision  of  law  the  duty 
is  imposed  upon  a  justice  of  the  peace  of  keeping  a  record  or  docket 
and  it  is  specified  what  shall  be  entered  thereon,  it  or  a  transcript 
thereof  is  then  only  admissible  as  evidence  of  the  facts  authorized 
to  be  entered.^  The  specification  by  an  enactment  of  this  character 
of  what  matters  or  facts  shall  be  entered  will  be  regarded  as  con- 
fining the  entries,  so  far  as  their  admissibility  in  evidence  is  con- 

10.    Sandlin   v.    Anderson,    76   Ala.  §  3390-1.   People  v.  Hayes,  63   Jll. 

403   (1884)  ;  Burgess  v.  Sugg,  2  Stew.  App.  427   (1896)    (not  to  show  failure 

&  P.   (Ala.)   341   (1832).  of  constable  to  return  process)  ;  Stin- 

§  3388-1.  Folsom  v.  Cressey,  73  Me.  son  v.  State,  2  Ind.  434   (1850)    (not 

270    (1882);   Day  v.  Moore,  13  Gray  to   show  contents   of   an   execution); 

522   (1859).     See  State  v.  Bartlett,  47  Gott  v.  Williams,  29  Mo.  461    (I860) 

Me.  39S    (1860).  (not   to   show   when   execution   cami' 

2.  Kennard  v.  Carter,  64  Ind.  31  into  hands  of  constable)  ;  Brown  v. 
(1878);  Miller  v.  State,  61  Ind.  503  Pearson,  8  Mo.  159  (1843)  (entry  of 
(1878);  State  V.  Chambers,  70  Mo.  a  release  to  one  of  defendants  ex- 
625   (1879).  chvded);   Perry  v.  Block,   1  Mo.   484 

3.  Lash  V.  Thomas,  86  N.  C.  313  (1824)  (not  to  show  truth  of  facts 
(1882).  sworn    to    on    trial);    Armstrong    v. 

§    3389-1.    Chapman    v.    Dodd,    10      State,  21  Ohio  St.  357  (1871)    (not  to 
Minn.    350    (1865).      See   Ruggles   v.      show  date  of  an  arrest). 
Gaily,  2  Rawle   (Pa.)   232   (1828). 
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cerned,  to  those  designated.  The  failure,  however,  of  the  justice  to 
enter  up  his  judgments  in  the  precise  mode  and  form  prescribed 
by  statute  will  not  vitiate  the  effect  of  the  record  as  evidence.^ 
Similarly  a  statutory  provision  requiring  a  justice  of  the  peace 
when  removing  from  the  town  in  which  he  was  elected  to  deposit 
his  docket  book  with  the  town  clerk  is  directory  merely  and  a  non- 
compliance will  not  operate  to  exclude  it.* 

§  3391.  (Judicial  Records);  Probate  Courts. —  The  records  of 
probate  courts  concerning  matters  properly  within  their  jurisdic- 
tion may  be  received  as  evidence  of  those  matters  so  recorded 
therein  as  in  cases  of  other  courts  of  records.^     Thus  probate 


8.  "  On  behalf  of  the  appellee  it  is 
claimed  that  these  statutory  pro- 
visions are  mandatory  and  not  merely 
directory,  and  that.  Inasmuch  as  the 
judgment  of  the  justice,  oflfered  in 
evidence  in  this  case,  did  not  contain 

•  a  copy  of  the  cause  of  action '  or 
plaintifif's  complaint,  it  was  void  and 
incompetent  evidence  for  any  pur- 
pose. We  are  of  the  opinion  that 
these  positions  can  not  be  maintained. 

•  *  *  While  we  think  it  is  the  duty 
of  every  justice  to  comply  strictly 
with  the  mandates  of  the  statute,  in 
the  discharge  of  his  judicial  duties, 
yet  we  cannot  assent  to  the  position 
that  his  omission  or  failure  to  enter 
up  his  judgments  in  the  precise  mode 
or  form  prescribed  in  said  section  will 
vitiate  and  avoid  such  judgments". 
The  statute  is  just  as  imperative  in 
its  requirements,  in  regard  to  the  jus- 
tice's docket  and  his  index  of  cases, 
as  it  is  upon  any  other  subject;  and 
yet  it  would  hardly  be  claimed,  as  it 
seems  to  us,  that  the  justice's  judg- 
ments, if  recorded  in  a  defectively 
bound  book  of  less  than  two  hundred 
pages,  or,  if  noted  in  an  index  not  con- 
tained in  his  docket,  would  by  rea- 
son of  either  fact  be  rendered  invalid 
and  void.  These  statutory  require- 
ments, although  mandatory  in  form, 
seem  to   have   been   intended  by  the 


law-making  power  as  guides  and  di- 
rections to  justices  of  the  peace  in 
the  discharge  of  their  judicial  duties; 
and,  therefore,  we  think  that  a  sub- 
stantial compliance  therewith  ought 
to  be  held  sufficient,  even  on  an  ap- 
peal from  the  judgment  of  the  jus- 
tice." Reed  v.  Whitton,  78  Ind.  579 
(1881),  per  Howk,  J. 

3.  Carshore  v.  Huyck,  6  Barb.  583 
(1849). 

§  3391-1.  Alabama. — ^North  Birm- 
ingham Lumber  Co.  v.  Sims,  157  Ala. 
595,  58  So.  84  (1908);  Campbell  v. 
Hughes,  155  Ala.  591,  47  So.  45 
(1908);  Lalonette's  Heirs  v.  Lips- 
comb, 52  Ala.  570   (1875). 

California. — Randolph  v.  Bayne,  44 
Cal.  366  (1872). 

Georgia. — Cox  v.  Cody,  75  Ga.  175 
(1885). 

Idaho. — Keenan  v.  Washington  Li- 
quor Co.,  8  Ida.  383,  69  Pac.  112 
(1902). 

Illinois. — Ford  v.  Ford,  117  111. 
App.  502  (1905)  ;  Cully  v.  People,  73 
111.  App.  501    (1897). 

Indiana. — Worthington  v.  Dunkin, 
41  Ind.  515  (1873);  Morris  v. 
Stewart,  14  Ind.  334  (1830). 

Kansas. — Jordon  v.  Bevins,  10  Kan. 
App.  428,  61  Pac.  985    (1900). 

Maryland. — ^Richards  v.  Swan,  7 
Gill  366   (1848). 
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records  will  be  received  to  prove  the  appointment  of  an  adminis- 
trator without  accounting  for  the  non-production  of  the  original 
letters.^     Similarly  the  final  settlement  of  an  administrator  may 


%. — Davis  V.  Hudson,  39 
Minn.  27,  11  N.  W.  136    (1881). 

Mississippi. — 'Laughman  v.  Thomp- 
son, 6  Sm.  &  M'.  359    ( 1846 ) . 

Missouri. — Williams  v.  Mitchell, 
112  Mo.  300,  20  S.  W.  647    (1893). 

New  York. — Lalor  v.  Tooker,  130 
App.  Div.  11,  114  N.  Y.  Supp.  403 
(1909). 

Pennsylvania. — Com.  v.  Levi,  44  Pa. 
Super.  Ct.  353   (1910). 

South  Dakota. — See  Murray  v. 
Johnson,  134  N.  W.  206    (1912). 

United  States. — Thomas  v.  Hatch, 
23  Fed.  Cas.  No.  13,899,  3  Sumn.  170 
(1838). 

"  The  records  of  the  courts  of  pro- 
bate, upon  all  matters  within  their 
jurisdiction  and  required  to  be  re- 
corded, are  evidence  of  the  matters  to 
■which  they  relate,  as  is  the  case  in 
other  courts  of  record."  Eemick  v. 
Butterfield,  31  N.  H.  70,  85,  64  Am. 
Deo.  316    (1855)   per  Bell,  J. 

8.  Colorado. — Denver  v.  Woodard,  4 
Colo.   1    (1877). 

Georgia. — McRory  v.  Sellars,  46 
Ga.  550  (1873). 

Kansas. — Davis  v.  Turner,  31  Kan. 
131    (1878). 

Missouri. — State  v.  Price,  21  Mb. 
434   (1855). 

Texas. — Cutler  v.  Elam,  1  Tex.  App. 
Civ.  Cas.  §  1003   (1881). 

England. — ^Elden  v.  Keddell,  8  East 
187    (1807). 

"  Was  the  Ordinary's  record  book, 
containing  a  duplicate,  or  record,  of 
the  letters  of  administration  to  the 
plaintiflF,  signed  by  the  Ordinary,  ad- 
missible in  evidence  in  this  case?  I 
am  satisfied  that  it  was  properly  ad- 
mitted. The  letters  of  administration 
are  nothing  more  than  a  certificate  by 
the  Ordinary,  that  he  has  granted  ad- 


ministration to  the  plaintiff.  They 
are  evidence  of  an  act  done  by  him, 
and  of  which  his  oflSee  must  furnish 
the  original.  His  record  book  is  in 
place  of  a  book  of  orders,  in  which 
the  order  for  the  grant  of  letters 
would  appear.  It  is  precisely  the 
same  thing  as  book  of  acts  of  the 
spiritual  court  in  England.  The  Or- 
dinary here  is  both  the  Judge  who 
makes  the  order,  and  the  oflScer  who 
makes  out  and  delivers  the  letters. 
In  the  case  of  Elden,  administrator  of 
Elden  v.  Keddell,  8  East,  187,  Lord 
Ellenborough  said,  '  that  it  could  not 
be  questioned  but  that  the  original 
book  of  acts  of  the  court  which  was 
the  authority  for  the  proper  officer 
afterwards  to  make  out  letters  of  ad- 
ministration, was  proper  evidence  of 
the  title  of  the  widow.  For  the  let- 
ters of  administration  were  only  the 
copy  of  the  original  minutes  of  the 
court,  drawn  in  a  more  formal  man- 
ner.' In  Grinke's  Law  of  Executors, 
196,  it  is  said,  that  the  plaintiff  may 
show  that  he  is  the  administrator,  by 
producing  the  book  of  the  spiritual 
court,  containing  the  order  for  the 
grant  of  the  letters  of  administration 
to  him.  These  authorities  would  of 
themselves  be  sufficient  to  sustain  the 
admissibility  of  the  evidence.  But 
when  it  is  recollected,  that  it  is  also 
sustained  by  a  well  settled  practice, 
coeval  with  the  judicial  tribunals  of 
this  State,  it  will  not  admit  of  being 
now  questioned.  To  prove  the  book, 
it  was  not  necessary  that  the  ordin- 
ary himself  should  have  been  intro- 
duced as  a  witness ;  any  one  who  could 
prove  his  signature,  and  that  the  book 
offered  in  evidence  was  his  original 
book,  was  sufficient.  The  evidence 
thus      supplied,      being      competent, 
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thus  be  shown,^  as  may  also  the  admission  of  a  will  to  probate  to 
prove  the  death  of  the  testator.*  Likewise  such  records  will  be 
received,  when  relevant,  for  the  purpose  of  proving  the  filing  and 
allowance  of  a  claim  against  an  estate ;  ^  the  inventorying  of  a 
debt  and  the  acts  of  an  executor  and  guardian ;  ®  an  order  for  the 
specific  performance  by  the  executor  of  a  contract  made  by  the 
testator ;  '^  to  show  minority  of  wards  at  a  certain  date ;  ®  issuance 
of  letters  of  guardianship ;  ®  the  appointment  of  a  person  as 
guardian  of  a  non  compos,^°  and  other  matters  of  a  like  nature. 
Similarly,  the  inventory  and  appraisement  of  an  estate  may  thus 
be  shown  as  tending  to  prove  its  value. ^^  The  same  principle  ap- 
plies here  as  in  other  cases,  viz.,  that  either  a  copy  or  the  original 
may  be  introduced.-'^  But  where  it  is  provided  by  statute  that 
probate  proceedings,  where  the  title  of  land  comes  in  question 
must  be  recorded  in  the  town  clerk's  office  there  is  authority  for 
the  ruling  that  they  will  not  be  received  in  evidence  unless  so 
recorded.-'*  As  in  other  cases  also  the  record  will  not  be  received 
in  evidence  as  proof  of  any  matter  which  does  not  properly  belong 
there.  ^* 

showed  the  grant  of  administration  to  9.   Davis  v.  Hudson,  29  Minn.  27, 

the  plaintiff,  and  made  out  her  title  11  N.  W.  136  (1881). 

to  the  slave."     Browning  v.  Huff,  2  10.  Thomas  v.  Hatch,  23  Fed.  Cas. 

Bailey  174,  179   (1831)  per  O'Neal,  J.  No.  13,899,  3  Sumn.  170   (1838). 

3.  Lalonette's  Heirs  v.  Lipscomb,  52  11.   Smalley  v.   Paine    (Civ.  App.) 
Ala.   570    (1875).  130  S.  W.  739   (1910). 

4.  Randolph  v.  Bayne,  44  Cal.  366  Inventory  and  appraisement  is  not 
(1872).  conclusive.      Bailey    v.    Eobison,    233 

5.  Jordan  v.  Bevins,  10  Kan.  App.  111.  614,  84  N.  E.  660   (1908). 

428,  61  Pac.  985   (1900).  12.   Houze   v.   Houze,   16   Tex.   598 

6.  Eckford  v.  Hogan,  44  Miss.  398       (1856). 

(1870).  13.    Eoyce    ▼.    Hurd,    24    Vt.    620 

7.  Williams   v.   Mitchell,   113   Mo.      (1852). 

300,  20  S.  W.  647   (1892).  14.    Wilson    v.   Johnson,    153    Ala. 

8.  Richards  v.  Swan,  7  Gill   (Md.)      614,  44  So.  539  (1907)    (entry  of  sat- 
366   (13-18).  isfaction  of  a  mortgage). 
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Geneeal  Rule. 


§  3392 


where  court  composed  of  more  than  one  judge, 
3419. 
justices  of  the  peace,  3420. 
probate  courts^  3421. 
State  courts  in  federal  courts,  3422. 
foreign  courts,  3423. 

§  3392.  Copies  and  Transcripts;  Judicial  Records. —  It  is  a 

general  rule  that  where  the  judgment,  decree  or  proceeding  of  a 
court  of  record  is  to  be  proved  it  must  be  done  by  producing  the 
original/  which  may  be  regarded  as  primary  proof, ^  or  by  a  copy 
duly  authenticated,  the  latter  being  the  usual  mode.^  As  in  other 
cases  the  reason  is  to  be  found  in  the  inconvenience  and  danger  of 
loss  attending  the  removal  of  the  originals  from  place  to  place.* 


§  3382-1.  Jackson  v.  Eobinson,  4 
Wend.   (N.  Y.)   436,  443   (1830). 

2.  Harper  v.  Eowe,  53  Cal.  233 
(1878);  Day  v.  Moore,  13  Gray 
(Mass.)  532  (1859);  Odiorne  v.  Ba- 
con, 6  Cush.  (Mass.)  185  (1850). 

3.  Eamsey  v.  Flowers,  73  Ark.  316, 
80  S.  W.  147,  (1904)  (certified  copy 
of  proceedings  before  a,  commissioner 
of  the  United  States  courts,  a  record 
of  wliicli  the  commissioner  is  bound 
to  keep  is  evidence  of  facts  therein 
recited,  he  being  a  quasi-judicial  tri- 
bunal) ;  Abington  v.  North  Bridge- 
trater,  33  Pick.  (Mass.)  170  (1839); 
Buttrick  v.  Allen,  8  Mass.  373 
(1811);  Packard  v.  Hill,  7  Cow.  (N. 
Y.)  434,  443  (1837)  ;  Stamper  v.  Gay, 

3  Wyo.  333,  33  Pac.  69   (1890). 

The  rule  applies  to  copies  of  execu- 
tions. 

Alabama. — Bettis  v.  Taylor,  8  Port. 
(Ala.)   564   (1839). 

Florida. — ^Mansfield  v.  Johnson,  51 
Fla.  339,  40  So.  196  (1906). 

Georgia. — -Cannon  v.  Gorham,  136 
Ga.  167,  168,  71  S.  E.  142   (1911). 

Indiana. — 'Snyder  v.  Norris,  6 
Blaekf.  (Ind.)  33  (1841);  Hobson  v. 
Doe,  4  Blaclcf.  487  (1838). 

MassacTiusetts. — Dooley  v.  Wolcott, 

4  Allen  406    (1862). 

J. 


New  Hampshire. — Bank  of  New- 
bury V.  Eastman,  44  N.  H.  437 
(1862). 

Hew  Jersey. — Dean  v.  Thatcher,  32 
N.  J.  L.  470   (1865). 

North  Carolina. — Pigot  v.  Davis,  10 
N.  C.  35   (1824). 

South  Carolina. — Tobin  v.  Seay,  2 
Brev.  470   (1811). 

Vermont. — Benedict  v.  Heineberg. 
43  Vt.  231    (1870). 

"  There  can  be  no  question  that  a 
writ  of  execution  when  returned  to 
the  court  from  which  it  issued,  be- 
comes a  record  of  the  court,  and  be- 
ing so,  a  copy  of  it  is  as  good  evi- 
dence, as  the  copy  of  a  declaration  or 
tlae  other  proceedings  and  judgments 
in  a  cause."  Woodward  v.  Harbin,  1 
Ala.  104,  107  (1840),per  Collier,  C.J. 

It  also  applies  to  copies  of  entries 
in  an  execution  docliet  when  the  lat- 
ter is  by  statute  made  a  record; 
Schleicher  v.  Markward,  61  Tex.  99 
(1884),  or  where  the  execution  has 
been  lost.  Becker  v.  Quigg,  54  111. 
390  (1870).  A  copy  of  an  execution 
made  from  memory  will  not,  however, 
be  received.  McGlinchey  v.  Morrison, 
1  Wyo.  105    (1873). 

4.  Houze  V.  Houze,  16  Tex.  598 
(1856). 
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Proof  by  copy  may  be  of  three  kinds,  (1)  exemplification,  (2) 
copies  made  by  an  authorized  officer,  commonly  called  office  copies 
and  (3)  sworn  or  examined  copies.^ 

§  3393.  (Copies  and  Transcripts;  Judicial  Records);  Admin- 
istrative Requirements. —  In  order  to  render  a  copy  of  a  record 
admissible  it  should  appear  to  the  satisfaction  of  the  presiding 
judge  that  the  record  from  which  it  was  made  came  out  of  the 
proper  custody.^  It  is  also  an  essential  requirement  that  the  copy 
should  only  contain  matters  which  should  properly  be  entered  upon 
the  record,^  and  which  it  is  the  duty  of  the  official  to  record,  since 
as  to  any  other  matters  entered  thereon  neither  the  record  nor  a 
copy  thereof  can  be  permitted  to  speak. 


"  Sucli  documents  are  of  too  im- 
portant a  character  to  be  carried  from 
the  proper  depository  for  them." 
Childs  V.  State,  55  Ala.  28  (1876),  per 
Manning,  J. 

"  The  records  of  these  courts  may, 
without  inconvenience,  be  produced  in 
evidence  in  the  several  courts  where 
they  are  respectively  deposited;  but  it 
would  not  only  be  inconvenient,  but 
evidently  detrimental,  to  the  public 
justice  of  the  county,  to  allow  them 
to  be  removed  from  place  to  place,  to 
answer  the  private  purposes  of  every 
individual  who  might  claim  the  bene- 
fit of  offering  them  in  evidence. 
From  necessity,  therefore,  and  for  the 
public  good,  copies  of  them  must  be 
admitted  in  evidence;  which  copies, 
properly  and  truly  authenticated,  may 
te  legally  considered  as  the  records 
themselves,  of  which  they  are  the 
faithful  demonstrations."  Brown  v. 
Winn,  2  Brev.  (S.  C.)  297,  298 
(1809),  per  Grimke,  J. 

"The  admission  of  copies  in  evi- 
•dence  is  founded  upon  a  principle  of 
public  convenience,  in  order  that  doc- 
uments of  great  moment  should  not 
be  ambulatory,  and  subject  to  the  loss 
that  would  be  incurred  if  they  were 
removable.  The  same  has  been  laid 
down  in  respect  of  proceedings  in 
courts,  not  of  record,  copies  whereof 


are  admitted,  though  not  strictly  of 
a  public  nature.  In  all  these  cases 
it  may  be  laid  down  as  a  general 
principle  that  copies  should  be  re- 
ceived." Hennell  v.  Lyon,  1  Barn.  & 
Aid.  182,  18  Rev.  Kep.  456  (1817), 
per  Lord  Ellenborough,  C.  J. 

5.  "  The  proof  of  records  may  be 
made  by  a  copy  and  the  copy  may  be 
of  three  kinds  and  only  three:  (1) 
Exemplification;  (2)  copies  made  by 
an  authorized  officer;  (3)  sworn 
copies."  Stamper  v.  Gay,  3  Wyo.  322, 
324,  23  Pac.  69   (1890),  per  Corn,  J. 

"  By  the  common  law  foreign  judg- 
ments are  authenticated — 

1.  By  an  exemplification  under  the 
great  seal  of  state. 

2.  By  a  copy,  proved  to  be  a  true 
''opyj  ^J  a  person  who  has  examined 
and  compared  it  with  the  original. 

3.  By  the  certificate  of  an  officer 
authorized  by  law  to  give  a  copy, 
which  certificate  itself  must  be  prop 
erly  authenticated."  Stewart  v. 
Swanzy,  23  Miss.  502,  505  (1852), 
per  Yx'rger,  J. 

§  3393-1.  Adamthwaite  v.  Synge,  1 
Starlc.  183,  3  E.  C.  L.  70  (1816).  See 
Garrigues  v.  Harris,  17  Pa.  St.  344 
(1851). 

2.  Globe  Mutual  Life  Ins.  Assn.  v. 
Meyer,   118   111.  App.   155    (1905). 
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§  3394.  (Copies  and  Transcripts;  Judicial  R,ecords);  Ex- 
emplifications.—  An  exemplified  copy  which  is  one  of  the  modes 
of  proving  a  judicial  record  ^  was  obtained  "  at  common  law  by 
removing  the  record  into  the  court  of  chancery  by  certiorari.  The 
great  seal  was  attached  to  a  copy,  which  was  transmitted  by 
a  mittimus  to  the  court  in  which  it  was  to  be  used  as  evidence."  ^ 
In  such  a  proceeding  the  record  must  of  necessity  be  the  very 
record  for  otherwise  no  proceedings  could  be  had  upon  it.^  In  this 
country  it  is  not  necessary  to  remove  the  record  from  an  inferior 
to  a  superior  court  by  certiorari  even  on  plea  of  nul  tiel  record 
but  an  exemplification  is  sufficient.*  The  seals  of  the  court  being 
supposed  to  be  known  by  every  person,  copies  authenticated  under 
such  a  seal  were  admissible  without  further  proof.®  It  has  not 
however,  been  regarded  as  sufficient  to  produce  an  exemplification 
of  a  record  where  it  is  of  the  same  court ;  the  original  record  should 
be  produced.®  An  exemplification  of  a  record  is  said  to  be  of  no 
higher  authority  than  a  sworn  copy.'' 


§  3394-1.  Alaiama.— Chilis  v. 
State,  55  Ala.  28  (1876);  Torbert  v. 
Wilson,  1  Stew.  &  P.  200   (1831). 

Connecticut. — Thompson  v.  Stew- 
art, 3  Conn.  171  (1819). 

Georgia. — Weaver  v.  Tuten,  138  6a. 
101,  74  S.  E.  835  (1912);  Churchill 
V.  Jackson,  132  Ga.  6&6,  64  S.  E.  891 
(1909);  Allen  v.  Lindsey,  113  Ga. 
521,  38  S.  E.  975  (1901)  ;  Bigham  v. 
Coleman,  71  Ga.  176  (1883). 

Mississippi. — Stewart  v.  Swanzy, 
33  Miss.  502    (1852). 

New  York. — Gardere  v.  Columbian 
Ins.  Co.,  7  Johns.  514   (1811). 

Yernt'Ont. — Spaulding  v.  Vincent, 
24  Vt.   501    (1852). 

Canada. — Timmins  v.  Wright,  45 
U.  C.  Q.  B.  246   (1880). 

2.  State  V.  Board  of  Public  Works, 
57  N.  J.  L.  313,  315,  30  Atl.  581 
(1894),  per  Reed,  J. 

"  Exemplification.  An  official  trans- 
cript of  a  document  from  public 
records,  made  in  form  to  be  used  as 
evidence,  and  authenticated  as  a  true 
copy."     Black's  Law  Die.  p.   462. 

The  clerk  of  the  court  cannot,  by 


a  writ  of  certiorari  be  required  to 
make  up  and  trartsmit  any  records 
except  those  of  which  he  is  the  legal 
custodian  and  which  the  court  can 
assume,  as  »  matter  of  law,  he  has  in 
his  possession."  Royal  Ins.  Co.  v. 
Texas  &  Gulf  R.  Co.,  53  Tex.  Civ. 
App.  154,  115  S.  W.  117    (1909). 

3.  Woodcraft  v.  Kinaston,  2  Atk. 
316,  317,  26  Eng.  Reprint  593,  0 
Mod.   305    (1742). 

4.  Vail  V.  Smith,  4  Cow.  (N.  Y.) 
71  (1825);  Brown  T.  Winn,  2  Brev. 
(S.  C.)    297    (1809). 

"  In  this  country,  says  Professor 
Greenleaf,  the  great  seal  being  usu- 
ally, if  not  always  kept  by  the  secre- 
tary of  state,  a,  different  course  pre- 
vails; and  an  exemplified  copy  under 
the  seal  of  the  court  is  usually  ad- 
mitted, even  upon  a  plea  of  nul  tiel 
record,  as  sufficient  evidence.''  Stato 
v.  Board  of  Public  Works,  57  N.  J.  L. 
313,  315,  30  Atl.  581  (1894),  per 
Reed,  J. 

5.  Geohegan  v.  Eckles,  4  Bibb  (Ky.) 
5,  %    (1815). 

6.  Adams    v.    State,    11    Ark.    466 
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§  3395.  (Copies  and  Transcripts;  Judicial  Records);  Exam- 
ined or  Sworn  Copies. —  An  examined  or  sworn  copy  which  is 
proved  by  producing  a  witness,  possibly  an  unofficial  one,^  who  has 
compared  the  copy  with  the  original  record,  word  for  word,  or 
who  has  examined  the  copy  while  another  person  read  the  orig- 
inal ^  is  one  of  the  ordinary  methods,  independent  of  any  statute, 
of  proving  a  public  document  or  record.*     Such  a  copy  may  be 


(1850);  Anderson  v.  Dudley,  5  Call. 

(Va.)     529     (1805).      See    Bettis    T. 
Taylor,  8  Port.  564  (1839). 

7.  Porter  v.  Cox,  Morris  (Iowa) 
494    (1846). 

§  3395-1.  State  v.  Lynde,  77  Me. 
561,  1  Atl.  687  (1885);  State  v.  Col- 
lins,    68    N.    H.    299,    44    Atl.     495 

(1895)  ;   State  v.  Loughlin,  66  N.  H. 
366,  20  Atl.  981   (1890)- 

2.  Lynde  v.  Judd,  3  Day  (Conn.) 
499  (1807);  West  Jersey  Traction 
Co.  V.  Board  of  Public  Works,  57  N. 
J.  L.  313,  316,  30  Atl.  581  (1894), 
per  Eeed,  J. 

3.  Alabama. — Blaekman  v.  Dowling, 
57  Ala.  78  (1876);  Lyon  v.  Boiling, 
14  Ala.  753,  48  Am.  Dee.  122  (1848)  ; 
Crawford  v.  Branch  Bank,  8  Ala.  79 
(1845);  Bettis  v.  Taylor,  8  Port. 
(Ala.)    564    (1839). 

Georgia. — See  Womack  v.  White, 
30  Ga.   696    (1860). 

Illinois. — People  v.  Lyons,  168  111. 
App.  396  (1913);  People  v.  Joyce, 
154  111.  App.  13  ( 1910)  ;  People  v. 
Stone,  154  111.  App.  7  (1910).  See 
Glos  V.  Boettcher,  93  111.  534,  61  N.  E. 
1017  (1901)  (under  statute);  Cleve- 
land C.  C.  &  St.  L.  Ey.  Co.  v.  Bender, 
69  111.  App.  262  (1896)  (under 
statute). 

Kansas. — Stat©  v.  Schaeflfer,  74 
Kan.  390,  86  Pao.  477  (1906);  State 
V.  Nippert,  74  Kan.  371,  86  Pac.  478 
(1906)  ;  Cooper  v.  Armstrong,  4  Kan. 
30    (1865). 

Louisiana. — Board  of  Control  v. 
Royes,  48  La.  Ann.  1061,  30  So.  183 
(1896). 


Maine. — State  v.  Lynde,  77  Me.  561, 
1  Atl.  687    (1885). 

Maryland. — Hutchings  v.  Talbot,  3 
Harr.  &  J.  378    (1813). 

Missouri. — Winham  v.  Kline,  77 
Mo.  App.  36    (1898). 

New  Hampshire. — State  v.  Collins, 
68  N.  H.  399,  44  Atl.  495  (1895)  ; 
State  T.  Loughlin,  66  N.  H.  266,  20 
Atl.  981  (1890);  Smith  v.  Cushman, 
59  N.  H.  27  (1879);  Ferguson  v. 
Clififord,  37  N.  H.  86  (1858);  White- 
house  V.  Biekford,  29  N.  H.  471 
(1854). 

JVew  Jersey. — West  Jersey  Traction 
Co.  V.  Board  of  Public  Works,  57  N. 
J.  L.  313,  30  Atl.  581  (1894);  State 
V.  Clothier,  30  N.  J.  L.  351    (1863). 

New  York. — ^Kellogg  v.  Kellogg,  6 
Barb.  116  (1849). 

Ohio. — ^Lyon  v.  McCadden,  15  Ohio 
551  (1846);  Sheldon  v.  Coates,  10 
Ohio  278    (1840). 

Pennsylvania. — Welsh  v.  Crawford, 
14  Serg.  &  R.  440   (1826). 

Texas. — Smithers  v.  Lowranoe,  100 
Tex.  77,  93  S.  W.  1064  (1906)  ;  Har- 
vey V.  Cummings,  68  Tex.  599  (1887)  ; 
Coons  V.  Renick,  11  Tex.  134,  80 
Am.  Dec.  230   (1853). 

Vermont. — State  v.  White,  70  Vt. 
225,  39  AtL  1085  (1897);  Spaluding 
V.  Vincent,  24  Vt.  501   (1852). 

England. — Highfield  v.  Peake,  M.  & 
M.  109,  31  Rev.  Rep.  722  (1837); 
Gyles  v.  Hill,  1  Campb.  471    (1808). 

Canada. — Timmins  v.  Wright,  45 
U.  C.  Q.  B.  246  (1880);  McLean  v. 
McDonell,  1  U.  C.  Q.  B.  13   (1845). 

"  When  the  proof  may  be  made  by 
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made  and  compared  by  any  competent  person  to  whom  the  original 
may  be  intrusted  for  that  purpose.*  The  inconvenience  attending 
the  removal  of  such  records  ^  or  the  inability  to  obtain  them  or  re- 
fusal of  the  official  in  charge  to  permit  their  removaP  were  reasons 
which  early  influenced  the  courts  in  permitting  proof  by  some 
easier  and  more  convenient  mode.  A  sworn  copy  of  a  copy  has, 
however,  been  rejected,^  though  where  the  original  was  in  a  dilapi- 
dated condition  and  copies  thereof  had  been  used  for  many  years 
in  place  of  the  original  for  public  reference  a  copy  was  admitted.® 

§  3396.  (Copies  and  Transcripts;  Judicial  Records;  Exam' 
ined  or  Sworn  Copies);  Administrative  Requirements. —  The 

proponent  must  satisfy  the  presiding  judge  that  the  copy  offered 
has  been  properly  examined  and  compared  with  the  original.-^ 


a  copy,  an  examined  copy,  duly  made 
and  sworn  to  by  any  competent  wit- 
ness, or  a  copy  certified  by  the  officer 
having  legal  custody  of  the  hook  or 
document,  is  alike  admissible."  Ham- 
matt  V.  Emerson,  37  Me.  308,  43  Am. 
Dec.  598  (1847),  per  Blodgett,  J. 

"  It  is  a  general  principle,  that 
whenever  documents  or  books  of  a 
public  nature  would  of  themselves  be 
evidence,  if  produced,  their  contents 
may  be  proved  by  immediate  copies, 
duly  verified."  State  v.  Loughlin,  66 
N.  H.  366,  30  Atl.  981  (1890),  per 
Blodgett,  J.;  Forsaith  v.  Clark,  21  N. 
H.  409,  419   (1850),  per  Eastman,  J. 

"Wherever  an  original  is  of  a  pub- 
lic nature,  and  would  be  evidence,  if 
produced,  an  immediate  sworn  copy 
thereof  will  be  evidence."  Lynch  v. 
Gierke,  3  Salk.  154  (1696),  per  Holt, 
C.  J. 

4.  Jones  v.  Davis,  3  Ala.  730 
(1841). 

5.  Crawford  v.  Branch  Bank,  8  Ala. 
79  (1845);  Cooper  v.  Armstrong,  4 
Kans.  30  (1865);  West  Jersey  Trac- 
tion Co.  V.  Board  of  Public  Works, 
57  N.  J.  L.  313,  30  Atl.  581   (1894). 

"  It  would  be  attended  with  infinite 
inconvenience,  and,  indeed,  would  de- 
feat  one   of   the   great   purposes   for 


which  these  books  are  made,  if  their 
contents  could  not  be  proved  except 
by  the  production  of  the  books  them- 
selves. They  might  be  required  at 
various  and  distant  places  at  the 
same  time,  and  their  removal  from 
the  place  where  they  should  be  kept, 
for  public  inspection,  would  render 
them  almost  entirely  useless.  I 
think,  therefore,  that  an  examined 
copy  of  them,  may  be  received  in  evi- 
dence." Hughes  V.  Jones,  3  Md.  Ch. 
178,  186   (1851),  per  Johnson,  Ch. 

6.  State  V.  Nippert,  74  Kan.  371, 
86  Pac.  478  (1906);  State  v.  Collins, 
68  N.  H.  299,  44  Atl.  495  (1895). 

7.  Grimes  v.  Bastrop,  26  Tex.  310 
(1863). 

8.  New  York,  N.  H.  &  H.  R.  Co.  v. 
Horgan,  26  R.  I.  448,  59  Atl.  310 
(1904). 

§  3396-1.  Lyon  v.  Boiling,  14  Ala. 
753,  48  Am.  Dec.  132  (1848) ;  Foster 
V.  People,  121  m.  App.  165  (1905)  ; 
Catlin  V.  Underbill,  5  Fed.  Cas.  No. 
2,523,  4  McLean  199   (1847). 

"Nor  were  these  copies  admissible 
as  examined  copies,  for  no  legal  evi- 
dence of  their  examination  was  pro- 
duced." Dibble  v.  Morris,  26  Conn. 
416   (1857),  per  Sanford,  J. 
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This  is  ordinarily  done  by  evidence  that  the  witness  has  compared 
the  copy  line  for  line  with  the  original,^  or  that  the  copy  has  been 
examined  by  one  person  while  another  has  read  the  original.* 
Proof  that  the  original  cannot  be  produced  is  not,  however,  a 
prerequisite  to  the  admission  of  an  examined  copy.* 


§  3397.  (Copies  and  Transcripts;  Judicial  Records);  Office 
or  Certified  Copies. —  Certified  copies  made  by  the  officer  in  cus- 
tody of  judicial  records  and  known  as  office  copies  is  another  mode 
of  proof,  in  many  jurisdictions  being  made  so  by  express  pro- 
visions of  a  statute,^  though  according  to  the  earlier  authorities  the 


2.  Kellogg  V.  Kellogg,  6  Barb.  (N. 
Y.)    116    (1849). 

3.  It  is  suflScient  for  a  witness  to 
swear  that  he  examined  the  copy 
while  another  person  read  the  origi- 
nal. Reid  V.  Margison,  1  Campb.  469 
(1808). 

It  is  not  necessary  for  the  persons 
examining  to  exchange  papers  and 
read  them  alternately.  Rolf  v.  Dart, 
2  Taunt  53   (1809). 

4.  Metzger  v.  Burnett,  5  Kan.  App. 
374,  48  Pac.  599  (1897).  See  Hennell 
V.  Lyon,  l  Barn  &  Aid.  182,  18  Rev. 
Rep.  456   (1817). 

§  3397-1.  Alahama. — Pearee  v. 
Fisher,  170  Ala.  456,  54  So.  164 
(1911)  (certified  copy  of  discharge 
in  bankruptcy  with  seal  of  court  at- 
tached admissible  under  code) . 

Florida.- — ^Mansfield  v.  Johnson,  51 
Fla.  339,  40  So.  196  (1906)  (certified 
transcript  of  recorded  judgment  in 
record  of  foreign  judgments  admissi- 
ble under  statute)  ;  Hoodless  v.  Jer- 
nigan,  46  Fla.  313,  35  So.  656  (1903) 
(copies  of  records  of  judicial  pro- 
ceedings in  any  State  court  admissi- 
ble under  statute  in  any  other  State 
when  attested  by  oflBcer  in  charge  and 
with  seal  of  court  annexed). 

Indiana. — Craig  v.  Encey,  78  Ind. 
141  (1881)  (certified  transcript  ad- 
missible) ;  Blizzard  v.  Bross,  58  Ind. 
74  (1877)  (duly  certified  copy  ad- 
missible) ;   Redman  v.   State,  38  Ind. 


205  (1867)  (transcript  certified  by 
the  clerk  admissible). 

Kentucky. — Smith  v.  Gowdy,  96  S. 
W.  566,  39  Ky.  L.  Rep.  833  (1906) 
(copy  of  record  certified  by  the  clerk 
of  the  court  admissible  under  stat- 
ute). 

Louisiana. — ^State  v.  Roland,  38  La. 
Ann.  18  (1886)  (copy  of  coroner's  in- 
quest certified  by  legal  custodian  ad- 
missible). 

Maryland. — Shipley  v.  Fox,  69  Md. 
573,  16  Atl.  375  (1888)  (certified 
copies  of  record  admissible  under 
statute) . 

Massachusetts. — Com.  t.  Quigley, 
170  Mass.  14,  48  N.  E.  783  (1897) 
(copy  authenticated  by  one  having 
the  authority  admissible)  ;  Chamber- 
lin  V.  Ball,  15  Gray  352  (1830) 
(copy  of  record  attested  by  clerk 
though  not  under  seal  admissible  in 
another  court,  the  rule  being  founded 
on  immemorial  usage). 

Nebraska. — Burge  v.  Gandy,  41 
Nebr.  149,  59  N.  W.  359  (1894) 
(copy  certified  by  clerk  or  one  having 
legal  custody  and  with  seal  admissi- 
ble under  code) . 

New  Torfc.— Bailey  v.  Fransioli, 
101  App.  Div.  140,  91  N.  Y.  Supp. 
853  (1905)  (transcript  of  judgment 
admissible  under  code)  ;  Jackson  v. 
Harrow,  11  Johns.  (N.  Y.)  434 
(1814). 

North    Carolina. —Mcheod    v.    Bui- 
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admission  of  an  office  copy  seems  to  have  been  restricted  to  those 
cases  where  the  trial  was  in  the  same  court  and  in  the  same  cause  ^ 
and  possibly  where  the  trial  was  in  another  court  but  in  the  same 
cause  in  which  the  answer  was  put  in.*     The  rule  that  a  person 


lard,  84  N.  C.  515  (1881)  (certified 
transcript  of  a  judgment  admissible ) ; 
State  V.  Lowrance,  64  N.  C.  483 
(1870)  (copy  of  bond  certified  by 
legal  custodian  admissible)  ;  Vance  v. 
Eeardon,  2  Nott.  &  McC.  299  (1820) 
(attested  copies  authorized  by  stat- 
ute) . 

South  Carolina. — ^Fant  v.  McDan- 
iel,  1  Barb.  173,  2  Am.  Dec.  660 
(1802)  (certified  copy  given  by  one 
in  legal  custody  of  record). 

Texas. — ^Magee  v.  Paul  (Tex.  Civ. 
App.  1913),  159  S.  W.  325  (certified 
copies  admissible  under  statute)  ;  Mc- 
Daniels  v.  Weiss,  53  Tex.  257  (1880) 
(certified  copy  admissible  without  aid 
of  statute). 

Vermont. — Mattocks  v.  Bellamy, 
8  Vt.  463  (1836)  (copy  certified  by 
clerk  admissible  of  records  legally  de- 
posited in  his  office). 

Washinffton. — Pearce  v.  Greek 
Boys'  Min.  Co.,  48  Wash.  38,  92  Pac. 
773  (1907)  (copy  of  record  admissible 
as  an  admission) . 

England. — Studdy  v.  Sanders,  2  D. 
&  E.  346,  16  E.  C.  L.  93   (1823). 

Canada. — Canada  Supply  Co.  v. 
Eobb,  20  Man.  R.  33  (1910)  (certi- 
fied copy  under  seal  admissible  under 
statute) ;  Massey  v.  Warener,  12  Man. 
R.  48  (1897)  (certified  copy  under 
seal  admissible  under  statute) ;  Tim- 
mins  V.  Wright,  45  U.  C.  Q.  B.  246 
(1880)  (office  copy  admissible  under 
statute). 

"  The  court  are  of  opinion,  that  a 
copy  of  the  proceedings  of  any  court 
of  record  in  this  commonwealth,  cer- 
tified to  be  a  true  copy  of  the  rec- 


ord of  such  court,  by  the  clerk  of  such 
court,  under  the  seal  thereof,  is  com- 
petent evidence  of  the  existence  of 
such  record  in  every  other  judicial 
tribunal  in  the  commonwealth."  Com. 
V.  Phillips,  11  Pick.  (Mass.)  27 
(1831),  per  Shaw,  C.  J. 

"  In  addition  to  copies  exemplified 
by  the  great  seal,  or  seal  of  a  court, 
there  were  certified  copies  made  by 
the  ofiicers  in  custody  of  the  judicial 
records,  and  known  as  office  copies. 
These  were  admissible  only  in  the 
same  court  and  in  the  same  cause." 
State  V.  Board  of  Public  Works,  57 
N.  J.  L.  313,  316,  30  Atl.  581  (1894), 
per  Keed,  J. 

An  office  copy  is  one  made  by  an 
authorized  officer.  Stamper  v.  Gay, 
3  Wyo.  322,  324,  23  Pac.  69   (1890). 

At  common  law  the  bare  attesta- 
tion of  a  copy  of  a  record  by  the 
court  or  any  member  thereof,  was 
not  deemed  such  authentication  as 
would  make  the  copy  legal  evidence. 
Geohegan  v.  Eckles,  4  Bibb.  (Ky.)  5, 
6   (1815). 

2.  State  v.  Board  of  Public  Works, 
57  N.  J.  L.  313,  316,  30  Atl.  581 
(1894);  Kellogg  v.  Kellogg,  6  Barb. 
(N.  Y.)   116  (1849). 

"  An  office  copy  is,  in  the  same 
court  and  in  the  same  cause,  equiva- 
lent to  the  record;  but  in  another 
court  or  in  another  cause  in  the  same 
court,  the  copy  must  be  proved." 
Denn  v.  Tulford,  2  Burr  1177  (1761), 
per  Lord  Mansfield. 

3.  Kellogg  v.  Kellogg,  6  Barb.  (N. 
Y.)   116   (1849). 


•§§  3398,  3399      Copies  of  Judicial  Ebcoeds.  4676 

eliall  not  make  evidence  for  himself  is  not  considered  as  applying 
in  the  case  of  a  certified  copy  of  a  record  owing  to  the  various  con- 
siderations which  tend  to  insure  its  correctness  and  to  guard 
against  falsification.*  The  custodian  of  a  record  having  authority 
to  certify  a  transcript  thereof  has  authority  to  specify  in  his  certifir 
-cate  the  particular  record  from  which  the  transcript  is  taken." 

§  3398.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
CertiSed  Copies) ;  Statute  Authorizing  Does  not  Exclude  Orig- 
inal.—  A  statute  authorizing  the  admission  of  certified  copies  of 
judicial  records  is  not  exclusionary  of  proof  by  the  original  unless 
it  so  provides,  the  method  so  designated  being  rather  regarded  as 
cumulative.  Thus  the  original  record  will  be  received  in  proof  of 
the  record  of  a  court  martial  though  under  the  statute  the  admis- 
sion of  a  certified  copy  is  authorized.'^  So  if  a  court  permits  one 
•of  its  records  to  be  taken  into  another  court  as  evidence,  the  objec- 
tion is  not  tenable  that  a  certified  copy  and  not  the  original  should 
be  produced.^ 

§  3399.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies);  Who  May  Certify. —  The  general  rule  pre- 
vails that  the  official  who  has  the  legal  custody  of  the  records  of  a 
<;ourt  is  the  one  who  is  authorized  to  give  certified  copies  of  them. 
This  duty  is  ordinarily  performed  by  the  clerk  of  the  court,  he 
being  the  person  usually  entrusted  with  the  duty  of  keeping  the 
records,^  and  a  certificate  by  the  judge  is  not  sufficient^  even 

4.  "The    ofBcial    character    of    the  5.  Mansfield    v.    Johnson,    51    Fla. 

act,  the  duty  and  responsibilities  of  239,  40  So.  196  (1906). 

the  clerk,  the  publicity  and  notoriety  §  3398-1.    Vose  v.  Manly,  19  Me. 

of  the  proceedings  appearing  of  rec-  331   (1841). 

■ord  and  certified  by  him,  the  penal  2.  McAllister    v.    People,    28    Colo. 

consequences    of    a    false    certificate,  156,  63  Pac.  308   (1900). 

and    facility    of    detection    and    ex-  §   3399-1.   Ajlaiama. — Jones'   Heirs 

posure,  are  considerations  which  pre-  v.  Walker,  47  Ala.   175    (1872). 

elude    the    application   of   the   rule"  Connecticut. — Dibble  v.  Morris,  86 

(that  a  person  shall  not  make  evi-  Oonn.  416  (1857). 

dence  for  himself)  « to  a  record  cer-  Georgia.— Fhillipa  v.  Bahcock  Bros, 

tified  by  him,  and  it  may  be  used  as  Lumber  Co.,  5  Ga.  App.  634,  63  S.  E. 

evidence  by  him  as  well  as  by  any  808  (1908)  ;  Lay  v.  Sheppard,  112  Ga. 

•other  person."    Ratcliff  v.  Trimble,  12  111,  37  S.  E.  132    (1900). 

B.  Mon.    (Ky.)    32    (1851),   per   Mar-  Kansas.— Bowersock   v.   Adams,   55 

«hall,  J.  Kan.   681,  41  Pac.  971    (1895). 
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though  a  statute  permitting  of  proof  of  the  record  by  the  certifi- 
cate of  the  clerk  does  not  in  express  terms  confine  the  power  of 
making  a  copy  to  the  latter.^  Where  a  court  ceases  to  exist  and 
another  court  becomes  its  successor  exercising  its  jurisdiction  and 
receives  from  it  all  its  books,  records  and  papers,  a  copy  of  such 
records  is  properly  certified  by  the  clerk  of  the  succeeding  court.* 


§  3400.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies;  Who  May  Certify);  Limitations  on  Power. — 

Unless  authority  to  the  contrary  exists  by  virtue  of  some  legislative 
enactment  ^  it  will  be  required  that  the  clerk  shall  not  in  his  certifi- 
cate state  that  a  certain  fact  appears  of  record  or  that  in  his  opinion 
a  certain  legal  import  or  effect  results  from  what  is  there  entered. 
This  is  a  matter  for  the  court  to  determine  and  not  for  the  one 
certifying  to  the  copy.  The  duty  of  the  latter  in  such  case  is  to 
furnish  a  copy  of  what  the  record  itself  contains.^    The  presiding 


Kentucky. — ^Woolley's  Admx.  v.  Mc- 
Cormick,  45  S.  W.  885,  20  Ky.  L. 
Rep.  272   (1898). 

Louisiana. — Choppin  v.  Michel,  11 
Rob.  (La.)  233  (1845);  Reynold's 
Curator  v.  Mahle,  12  La.  424  (1838). 

Massachusetts. — Com.  v.  Phillips, 
11  Pick.  28   (1831). 

Minnesota. — Pitzpatrick  v.  Simon - 
son  Bros.  Mfg.  Co.,  86  Minn.  140,  90 
N.  W.  378    (1902). 

Neip  Bampshire. — Boardman  t. 
Paige,  11  N.  H.  31   (1840). 

New  York. — .Woolsey  v.  Saunders,  S 
Barb.  301  (1848). 

Washington. — Bignold  v.  Carr,  24 
Wash.  413,  64  Pae.  519   (1901). 

Certificate  of  judge  is  unnecessary 
either  to  the  transcript,  Peck  v. 
Gale,  3  La.  320  (1832) ;  Com.  v.  Phil- 
lips, 11  Pick.  (Mass.)  28  (1831);  or 
to  the  fact  that  the  clerk  is  the  cus- 
todian of  the  records.  Bignold  v. 
Carr,  24  Wash.  413,  64  Pae.  519 
(1901). 

Deputy  clerk  may  certify.  Downes 
V.  Tarkington,  3  La.  Ann.  247  (1848). 

2.  Reynold's  Curator  v.  Mahle,  12 


La.  424   (1838).    But  see  Cockran  v. 
State,  46  Ala.  714  (1871). 

3.  Dibble  v.  Morris,  26  Conn.  416 
(1857). 

4.  Clark  v.  Rice,  15  R.  L  132,  23 
Atl.  301  (1885).  See  also,  Sugg's 
Admr.  v.  Winston's  Admr.,  49  Ala. 
586  (1873). 

§  3400-1.  First  National  Bank  v. 
Lippman,  129  Ala.  608,  30  So.  19 
(1900)  (decided  under  statute)  ;  Tay- 
lor V.  Jeffries,  1  Rob.  (La.)  1  (1841); 
Lansing  v.  Russell,  3  Barb.  Ch.  (N. 
Y.)   335   (1848)    (of  a  judgment). 

2.  Georgia. — Lamar  v.  Pearre,  90 
Ga.  377  (1892);  Miller  v.  Reinhart, 
18  Ga.  259  (1855);  Briggs  v.  Camp- 
bell, 19  La.  524  (1841)  (substance  of 
the  proceedings). 

Maine. — English  v.  Sprague,  33  Me. 
440   (1851). 

Maryland. — See  Hammond  v.  Nor- 
ris,  2  Harr.  &  J.  130  (1807). 

New  Mexico. — Carter  v.  Territory, 
1  N.  M.   317    (1859). 

Tennessee. — ^Barry's  Lessee  v.  Rhea» 
1  Overt.  345   (1808). 

United  States. — ^Alexander  v.  Knox, 


3400 


Copies  op  Judicial  Kecords. 


'4678 


judge  will  therefore  exclude  a  certificate  to  the  effect  that  a  judg- 
ment has  been  rendered,^  affirmed/  reversed,^  that  an  abstract 
thereof  has  been  indexed,"  or  that  an  execution  thereon  has  been 
issued  and  returned/  the  only  proper  and  competent  evidence  of 
such  facts  being  a  transscript  or  copy  of  the  record.  Similarly  a 
certificate  to  the  effect  that  a  case  has  been  dismissed  will  be 
rejected  ®  as  will  also  one  that  the  foregoing  contains  all  that  is 
material  to  the  controversy,  since  the  question  of  whether  omitted 
parts  are  material  is  a  matter  for  the  presiding  judge  to  deter- 
mine.* For  the  same  reason  certificates  to  the  effect  that  letters 
of  guardianship  have  been  granted,i"  a  claim  allowed,"  a  will 
proved,  ^^  letters  of  administration  granted,  ^^  that  a  person  is 
■public  administrator  ^*  and  of  the  death  of  a  person,  that  his  estate 
has  been  administered  upon  and  who  were  his  heirs  "  has  been 
excluded. 


1  Fed.  Oas.  No.  170,  6  Sawy.  54 
(1879);  United  States  v.  Making,  86 
Fed.  Cas.  No.  15,710   (1869). 

3.  Kersham  v.  Collins,  3  Mart. 
(La.)  245  (1813)  ;  Lansing  v.  Russell, 
3  Barb.  Ch.  (N.  Y.)  325  (1848); 
Thompson  v.  Mann,  53  W.  Va.  43S, 
44  S.  E.  246  (1903)  ;  Dickinson  v. 
Railroad  Co.,   7  W.  Va.   390    (1874). 

i.  Miller  v.  Vaughan,  78  Ala.  323 
U884).  Compare  McCollum  v.  Hub- 
bert,   13  Ala.   383    (1848). 

5.  Dothard  v.  Sherd,  69  Ala.  135 
(1881). 

6.  Lindsey  v.  State,  37  Tex.  Civ. 
App.  540,  66  S.  W.  332   (1901). 

7.  Carr  v.  Youse,  39  Mo.  346,  90 
Am.  Dec.  470  (1866)  (of  a  justice  of 
the  peace  that  an  execution  upon  a 
judgment  has  been  issued  and  re- 
turned nulla  bona  excluded). 

8.  "The  certificate  objected  to 
does  not  pretend  to  furnish  any  part 
of  the  dockets  or  records  of  the  court, 
but  certifies  to  the  clerk's  opinion  as 
to  the  effect  of  entries  which  are 
M'ithin  his  custody.  It  would  be  un- 
safe to  the  last  degree,  for  one  court 
to  act  upon  the  clerk's  opinion  as  to 
the  effect  of  records  in  another 
court."    Lamar  v.  Pearre,  90  Ga.  377, 


383,  17  S.  E.  92   (1893),  per  Lump- 
kin, J. 

9.  "  A  certificate  by  the  custodian 
of  a  record  that  a  paper  oflfered  con- 
tains a  copy  of  all  that  may  be  ma- 
terial to  the  case  on  trial  is  not  evi- 
dence of  that  fact,  the  court  before 
whom  the  trial  is  had  being  the 
proper  judge  of  the  materiality  of  the 
paper  or  record,  and  of  the  bearing 
of  each  part  upon  every  other  part; 
and  the  custodian  of  the  record  can- 
not determine  the  question  by  a  cer- 
tificate annexed  to  a  partial  copy." 
Bellamy  v.  Hawkins,  17  Fla.  750,  757 
(1880),  per  Randall,  C.  J. 

10.  Peebles  v.  Tomlinson,  33  Ala. 
336   (1858). 

11.  Armstrong  v.  Boylan,  4  N.  J.  L. 
76  (1818)  (that  the  orphan's  court 
has  allowed  a  certain  sum). 

12.  Staring  v.  Bowen,  6  Barb.  109 
(1849).  See  also,  Bowles'  Succession, 
3  Rob.  33  (1842)  (that  will  was 
proved  in  another  State). 

13.  Morse  v.  Bellows,  7  N.  H.  549, 
28  Am.  Dec.  373   (1835). 

14.  Littleton  v.  Christy's  Admr.,  11 
Mo.   390   (1848). 

15.  Billingsley  v.  Hiles,  6  S.  D. 
445,  61  N.  W.  687  '(1895).     See  also, 
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§  3401.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies;  Who  May  Certify;  Limitations  on  Power); 

Must  be  to  Matter  Properly  of  Record. —  Although  the  clerk  of 
the  court  has  the  custody  of  its  records  he  cannot,  however,  certify 
to  matters  which  are  not  properly  and  legally  entered  thereon.^ 
A  copy  will  not  be  received  of  an  entry  which  should  not  have  been 
placed  upon  the  record.  It  will  be  required  by  the  presiding  judge 
that  the  entries  must  be  those  which  properly  belong  there  in  order 
to  render  the  copy  admissible ;  a  copy  of  any  matter  which  does  not 
satisfy  this  requirement  will  be  rejected.  In  the  application  of 
this  rule  it  follows  that  if  papers  are  deposited  merely  for  safe 
keeping  they  do  not  become  records  and  the  official  in  whose  cus- 
tody they  are  left  cannot  by  certifying  to  a  copy  of  them  so  authen- 
tificate  it  as  to  render  it  admissible.^ 

§  3402.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies);  Authentication;  Mode  of. —  It  is  essential  to 
the  admissibility  of  a  copy  that  it  should  appear  to  be  properly 
authenticated.-'  Requirements  prescribed  by  statute  in  connection 
with  the  making  of  a  certified  copy  should  be  at  least  substantially 
complied  with,^  otherwise  it  will  be  rejected.  Thus,  if  it  is  re- 
quired that  a  copy  shall  be  authenticated  by  the  seal  of  the  court, 
an  absence  of  such  seal,^  if  the  court  has  one,*  will  be  a  sufficient 

Greenwood     v.     Spiller,     3     111.     502  2.  Davidson  v.   State,   68  Ala.   356 

(1840)    (certificate  of   probate  judge  (1880). 

to  show  who  are  the  heirs  of  a  de-  §  3402-1.    McGlasson  v.  Scott,  113 

ceased  person).  Iowa    289,    83    N.    W.    974     (1900); 

§  3401-1.   James  v.  Gordon,  13  Fed.  Cockerel    v.    Wynn,    13    Sm.     &     M. 

Cas.  No.   7,181,   1   Wash.   333    (1806)  (Miss.)    117    (1849). 

(copy    of    an    award,    recording    of  "  The    paper    purporting    to    be    a 

which  is  not  authorized,  is  not  admia-  copy  of  the  decree  is  set  out  in  the 

sible)  ;  League  v.  Henecke   (Tex.  Civ.  transcript,     and     its    genuineness     is 

App.   1894),   36   S.   W.   729    (copy   of  neither    proved    nor    vouched    for    by 

proceedings  in  probate  court  not  ad-  any      certificate      whatever.     *     *     » 

missible  to  show  an  agreed  partition).  To  be  legal  evidence,  it  should  have 

"His  certificate  of  matters  not  re-  been  certified,  as  any  other  record." 

quired   to   be   recorded    in   his   office,  Kilgore  v.  Stoner  (Ala.  1893),  12  So. 

and  not  legally  proper  to  be  recorded  60,  61,  per  Stone,  C.  J. 

there,   or   of   which   he   has   not   the  2.  Hagan   v.    Snider,   44    Tex.    Civ. 

legal  custody  and  keeping,  is  no  bet-  App.  139,  98  S.  W.  313  (1906). 

ter  than  the  certificate  of  any  other  3.    Indiana. — Brunt    v.     State,    36 

individual,"     Boardman   v.  Paige,   11  Ind.  330    (1S71)  ;   Sanford  v.  Sinton, 

N.  H.  431,  441  (1840),  per  Woods,  J.  34  Ind.  539  (1870) ;  Vanliew  v.  State, 
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reason  for  its  exclusion.  Ordinarily,  however,  in  the  absence  of  a 
statute,  a  transcript  of  a  judicial  record  requires  no  seal  as  an 
essential  to  admissibility,^  it  being  said  in  one  case  that  the  courts 
of  the  State  are  charged  with  notice  of  the  names  of  all  public 
officers.  State  or  county,  receiving  commissions  from  the  executive, 
and  are  bound  to  recognize  their  official  acts.® 

A  certificate  under  private  seal  of  the  clerh  has  in  some  cases 


10  Ind.  384  (1858)  ;  Hinton  v.  Brown, 
1  Blackf.  429   (1836). 

Louisiana. — State  v.  Brown,  33  La- 
Ann.  1151   (1881). 

Maryland. — ^Mayfield  v.  Kilgour,  31 
Md.   240    (1869). 

Nebraska. — ^Burge  v.  Gandy,  41 
Nebr.  149,  59  N.  W.  359   (1894). 

Teccas. — Wren  v.  Howland,  (Civ. 
App.  1903)  75  S.  W.  894  (1903); 
McCarthy  v.  Burtis,  3  Tex.  Civ.  App. 
439,  22  S.  W.  422   (1893). 

4.  Burge  v.  Gandy,  41  Neb.  149,  59 
N.  W.  359  (1894). 

5.  Weis  v.  Levy,  69  Ala.  209  (1881) 
(no  statute  requiring  it) ;  Bishop  v. 
State,  30  Ala.  34  (1857)  (no  statute 
requiring  it) ;  Conley  v.  State,  85  Ga. 
348,  11  S.  E.  659  (1890);  Ponder  v. 
Shumans,  80  Ga.  505,  5  S.  E.  502 
(1888) ;  Roe  v.  Doe,  Dudley,  168 
(1883)    (no  statute  requiring  it). 

Massachusetts. — Com.  v.  Quigley, 
170  Mass.  14,  48  N.  E.  782  (1897); 
Chamberlin  v.  Ball,  15  Gray  352 
(1860)  (no  seal  required;  founded  on 
immemorial  usage  and  recognized  by 
statute) ;  Ladd  v.  Blunt,  4  Mass.  403 
(1808)    (same  as  preceding). 

Compare,  Parish  v.  Pearsons,  27  Vt. 
631   (1855),  wherein  it  is  said: 

"Although  copies  certified  in  the 
manner  this  is  "  (by  mere  certificate 
of  clerk  without  seal)  "  have  no  doubt 
often  been  received  in  evidence,  in  this 
state,  to  establish  the  existence  of 
records,  in  our  own  courts,  we  do  not 
know  precisely  how  this  can  be  jus- 
tified, upon  the  rules  of  evidence  es- 
tablished   in    tlie    English    courts    of 


common  law.  There,  even  a  bill  of 
exceptions,  and  the  records  attached, 
going  from  an  inferior  court  to  a 
superior  court  of  error,  must  not  only 
be  sealed  with  the  seal  of  the  court, 
but  the  judge,  formerly,  and  perhaps 
even  now  is  required  to  appear  in  per- 
son and  verify  the  seal.  No  exempli- 
fication of  a,  record,  in  any  of  the 
courts  of  Westminster  Hall,  is  re- 
ceived in  any  other  court  in  the 
realm  unless  verified  by  the  seal  of 
the  court,"  per  Eedfield,  C.  J. 

"  It  may  be  remarked  that  at  com- 
mon law  the  seal  of  the  court  was  not 
in  all  cases  an  indispensable  re- 
quisite to  authenticate  a  copy  of  its 
proceedings  so  as  to  render  such  copy 
admissible  in  evidence;  for  wherever 
an  officer  was  entrusted  by  law  to 
give  out  and  authenticate  copies,  a 
copy  certified  by  him  was  receivable 
without  further  evidence.  Peake's 
Ev.  31.  And  such  we  apprehend  to- 
be  the  case  as  respects  the  clerks  of 
the  courts  of  this  country."  Rowland 
V.  McGee,  4  Bibb.  439  (1816),  per 
Boyle,  C.  J. 

When  a  transcript  is  authenticated 
by  the  clerk  of  the  court  under  the 
seal  of  the  court  it  is  usually  regarded 
as  sufficient,  Cochran  v.  State,  45 
Ala.  714  (1871);  Brophy  v.  Bruns- 
wick &  Balke  Co.,  2  Wyo.  S6  (1878), 
it  being  said  that  seals  of  courts 
instituted  for  the  public  administra- 
tion of  justice  prove  themselves. 
Cochran  v.  State,  46  Ala.  714  (1871). 

6.  Beggs  V.  State,  55  Ala.  lOS 
(1876). 
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been  reeeh^ed,  there  being  no  official  seal  of  the  court,'''  in  which 
latter  case  a  certificate  to  the  fact  that  the  court  has  no  seal  might 
properly  be  made.^ 

§  3403.  (Copies  and  Transcripts;  Judicial  Records;  OfSce  or 
Certified  Copies;  Authentication);  Sufficiency  of. —  Where 
there  is  no  provision  of  law  in  regard  to  the  form  of  a  certificate 
to  a  transcript  of  the  record  it  is  generally  regarded  as  sufficient 
if  it  contains  a  statement  indicating  that  the  copy  is  a  true  copy.* 
In  fact  it  must  be  shown  to  be  such  ^  to  the  satisfaction  of  the  pre- 
siding judge,  or  otherwise  it  will  be  rejected.  It  would  seem,  how- 
ever, that  it  would  be  sufficient  if  the  transcript  is  shown  to  be  a 
copy  since  if  it  is  a  copy  it  could  not  be  otherwise  than  a  true  one.* 
Furthermore,  though  there  may  be  some  provision  of  law  as  to  what 
the  certificate  shall  state,  it  will  be  received  if  it  substantially 
satisfies  the  requirement  of  the  statute  in  regard  thereto,  though 
there  is  not  a  strictly  formal  or  technical  compliance  therewith.* 


7.  Torbert  v.  Wilson,  1  Stew.  &  P. 
(Ala.)  200  (1831) ;  Ward  v.  Moorey, 
1  Wash.  Terr.  104  (1860)  (private 
seal  of  probate  judge  adopted  as  seal 
of  probate  court) ;  Gates  v.  State,  13 
Mo.  11   (1850). 

"  If  we  were  to  refuse  to  receive, 
as  evidence,  records  certified  by  the 
clerks  of  our  courts,  because  their  au- 
thenticity did  not  appear  by  an  official 
seal,  the  burden  of  proving  the  sub- 
scription of  the  clerk  or  the  correct- 
ness of  the  copy  would  be  thrown 
upon  the  person  offering  it.  This 
■would  increase  the  expense  and 
trouble  of  litigation,  which  should 
certainly  not  be  added  to,  further 
than  the  administration  of  justice  re- 
quires. Injury  can  rarely  result  from 
the  admissibility  of  a  record,  without 
this  additional  proof.  The  tenors  of 
a  criminal  prosecution  will  deter 
from  the  introduction  of  a  spurious 
transcript,  and  besides,  the  corrective 
possessed  by  the  courts,  of  awarding 
new  trials,  will,  in  general,  prevent 
injury.''  Torbert  v.  Wilson,  1  Stew. 
&  P.  (Ala.)  200,  304  (1831),  per  Col- 
lier, J. 


8.  Morgan  v.  Curtenius,  17  Fed. 
■Cas.  No.  9,799,  4  McLean  3S6 
(1848),  affirmed  in  20  How.  1,  15  L. 
ed.  823. 

§  3403-1.  Harden  v.  Webster,  39 
Ga.  427  (1859)  ("the  above  and  fore- 
going is  a  true  copy  ")  ;  Glos  v.  Stern, 
213  111.  335,  72  N.  E.  1057  (1904) 
("true  copy  *  *  »  in  so  far  as 
said  record  relates  to  the  premises 
described  in  the  foregoing  copy  "  suf- 
ficient) ;  Mayfield  v.  Kilgour,  31  Md. 
340  (1869)  ("True  Copy  Test"  with 
the  signature  of  the  clerk  and  the 
seal  of  his  office  attached) ;  Com.  v. 
Munn,  156  Mass.  51,  30  N.  E.  86 
(1893)  (certified  as  true  copies)  ; 
C3om.  V.  Wait,  131  Mass.  417  (1881) 
(attestation  at  the  end  of  a  record  in- 
cluding a  complaint  and  warrant  not 
separately  attested). 

8.  Drumm  v.  Cessnum,  58  Kan. 
331,  49  Pac.  78  (1897)  (a  certificate 
that  the  copy  is  a  true  copy  of  a 
transcript  is  not  sufficient)  ;  Inter- 
national &  G.  N.  R.  Co.  V.  Moore 
(Civ.  App.  1895),  33  S.  W.  379. 

3.   See   §   3473  supra. 

i.  Cofer  V.   Schening,   98  Ala.   338, 
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'Nov  will  mere  clerical  errors  be  a  sufficient  reason  for  the  exclusion 
of  a  copy  where  it  clearly  appears  from  the  context  what  the  true 
purport  of  document  or  record  was.^ 

In  view  of  the  controlling  canon  respecting  completeness  ®  it  also 
follows  that  a  statute  authorizing  the  admission  of  attested  copies 
of  records  will  not  be  construed  as  permitting  the  introduction  of 
extracts^  Where  the  complete  record  is  composed  of  several 
papers  a  copy  thereof  has  been  received  where  each  paper  is  certi- 
fied* as  well  as  where  the  certification  is  general  and  includes 
them  all.®  In  the  latter  case  the  certificate  should  show  that  it 
refers  to  the  papers  collectively  and  as  a  whole.  ^^  If,  however, 
the  papers  certified  to  do  not  constitute  a  complete  copy  they  may 
be  rejected.-'^ 


13  So.  1^3  (1893);  Cargile  v.  Ragan, 
65  Ala.  287  (1880)  (holding  that  the 
words  "  proceedings  in  the  cause " 
"will  be  construed  as  including  "  pa- 
pers on  file  ") ;  Harding  v.  Larkin,  41 
111.  413  (1866);  Vail  v.  Einehart,  105 
Ind.  6,  4  N.  E.  218  (1885)  ;  Anderson 
V.  Aekerman,  88  Ind.  481  (1883)  (cer- 
tified as  "  full,  true  and  correct "  in- 
stead of  "true  and  complete"); 
O'Connor  v.  Vineyard  (Tex.  Civ.  App. 
1897),  43  S.  W.  55.  Compare  Tull  v. 
David,  37  Ind.  377  (1866)  (holding 
that  the  words  "  true  transcript  of 
the  proceedings "  are  not  equivalent 
to  the  words  "  full,  true  and  complete 
transcript "). 

tTse  of  Initials. — The  fact  that  an 
official  in  signing  his  name  to  a  tran- 
script uses  only  the  initials  of  his 
Christian  name,  his  surname  being 
given  in  full,  will  not  operate  to  ex- 
clude the  copy.  Old  Wayne  Mut. 
Life  Assoc,  v.  McDonough,  164  Ind. 
321,  73  N".  E.  703  (1904).  And  a 
copy  has  even  been  received  where 
only  the  initials  of  both  the  Chris- 
tian and  surnames  of  the  certifying 
official  were  given  followed  by  initials 
to  designate  his  official  position. 
Wynn  v.  Harmans  Devisees,  5  Gratt 
(Va.)    157    (1848). 

5.  Daniel  v.  State,  114  6a.  533,  40 


S.  E.  805  (1901);  Head  v.  Woods,  93 
Ga.  548,  17  S.  E.  938  (1893).  But  see 
Rushing  v.  Willis  (Tex.  CSv.  App. 
1894),  28  S.  W.  931. 

Signature  of  judge  to  the  record. 
Absence  of  on  copy  does  not  vitiate. 
Anderson  v.  Aekerman,  88  Ind.  481 
(1883);  Adams  v.  Lee,  83  Ind.  587 
(1883) ;  Stacks  v.  Crawford,  63  Neb. 
662,  88  N.  W.  852  (1902) ;  Secombe 
V.  Steele,  30  How.  (U.  S.)  94,  15  L. 
ed.  833  (1857).  See  Elliott  v. 
Cronk's  Admrs.,  13  Wend.  (N.  Y.)  35 
(1834)  (omission  of  county  judge  to 
add  title  of  office  to  signature). 

6.  §§  488  et  seq.,  supra. 

7.  Vance  v.  Eeardon,  2  Nott.  & 
McC.   (N.  C.)   299   (1820). 

8.  Goldstone  v.  Davidson,  18  Cal. 
41   (1861). 

9.  Sherburne  v.  Rodman,  51  Wis. 
474,  8  N.  W.  414  (1881).  See 
Weaver  v.  Tuten,  138  Ga.  101,  74  S. 
E.  835  (1912)  (various  records  ap- 
pertaining to  the  same  subject  mat- 
ter may  properly  be  joined  together 
and  certified  under  one  certificate). 

10.  Herndon  v.  Givens,  16  Ala.  261 
(1849). 

11.  Stark  V.  Billings,  15  Fla.  318 
(1875)  ;  Susquehanna  &  Wyoming 
Valley  R.  &  C.  Co.  v.  Quick,  68  Pa. 
St.  189   (1871).' 
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The  copy  or  certificate  should  identify  the  papers  with  cer- 
tainty ^^  so  as  to  inform  the  court  what  is  certified  to.^^ 

§  3404.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies);  Justices'  Courts. —  Though  the  justice's 
docket  or  record  is  the  best  evidence  ^  a  sworn  or  certified  copy 
thereof  has  been  received  ^  with  the  same  effect  as  the  original,^ 
on  the  groimd  of  convenience,*  though  in  some  instances  its  recep- 
tion has  been  limited  to  those  cases  where  the  justice  is  dead  or 
absent.^  Proof  by  this  means  is  also  frequently  provided  for  by 
statute,*  the  copy  being  rendered  admissible  without  accounting 


12.  Pike  V.  Crehore,  40  Me.  303 
(1855);  Parish  v.  Pearsons,  27  Vt. 
621  (1855)  (should  show  in  what 
court,  county  and  State  the  judgment 
was  rendered). 

13.  "  In  giving  such  certificates, 
great  watchfulness  should  be  observed 
in  causing  them  to  speak  the  exact 
truth,  and  so  identifying  the  papers 
certified,  as  to  leave  no  reasonable 
ground  for  mistake.  The  conse- 
quences of  an  error  in  this  regaid 
are  too  serious  to  admit  of  loose 
practice.  The  certificate,  by  some 
clear  reference  either  to  the  number 
of  pages,  the  papers  intended  to  be 
authenticated,  or  in  some  other  way, 
must  inform  the  court  what  is  certi- 
fied as  true."  Clements  v.  Taylor,  65 
Ala.  363,  366  (1880),  per  Stone,  J. 
See  Pike  v.  Simang,  29  Tex.  Civ.  App. 
435,  68  S.  W.  1011  (1902)  (holding 
it  not  necessary  to  give  page  of  the 
record). 

§  3404-1.  Hibbs  v.  Blair,  14  Pa.  St. 
413  (1850).  See  State  v.  Bartlett,  47 
Me.  396   (1860). 

2.  "Sworn  copies  of  such  papers 
are  clearly  admissible,  and  these 
copies  may  be  made  and  compared  by 
any  competent  person,  to  whom  the 
justice  will  entrust  the  original  for 
that  purpose.''  Jones  v.  Davis,  2  Ala. 
730  (1841),  per  Collier,  C.  J.  See 
also.  Com.  v.  Downing,  4  Gray 
(Mass.)  29  (1855) ;  Tillotson  v.  War- 


ner, 3  Gray  (Mass.)  574  (1854); 
French  v.  Shreeve,  18  N.  J.  L.  147 
(1840);  Miller  v.  Miller,  5  N.  J.  L. 
508    (1819). 

In  some  decisions  it  is  held  that  a,, 
justice's  court  not  being  a  court  of 
record  a  certified  transcript  is  not 
admissible  unless  made  so  by  statute^ 
Burns  v.  Campbell,  71  Ala.  271 
(1882);  Geohegan  v.  Eckles,  4  Bibb^ 
(Ky.)  5  (1815);  Magee  v.  Scott,  32 
Pa.  St.  539  (1859);  and  then  only  in 
such  cases  as  are  specified.  Burns  v. 
Campbell,  71  Ala.  371  (1882)  (when- 
made  admissible  in  civil  cases  is  not 
admissible  in  criminal  causes). 

3.  Welsh  V.  Crawford,  14  Serg.  &. 
R.   (Pa.)   440   (1826). 

4.  Hibbs  V.  Blair,  14  Pa.  St.  413 
(1850);  Welsh  v.  Crawford,  14  Serg. 
&  E.   (Pa.)    440   (1826). 

5.  Pratt  V.  Peckham,  25  Barb.  (N. 
Y.)    195    (1855)    (under  the   statute). 

6.  Alabama. — Burns  v.  Campbell, 
71  Ala.  271   (1882). 

Georgia. — ^Patterson  v.  Drake,  126 
Ga.  478,  55  S.  E.  175  (1906)  ;  Bell  v. 
Bowdoin,  109  Ga.  209,  34  S.  E.  339 
(1899). 

Illinois. — Foster  v.  People,  121  111. 
App.   165    (1905). 

Michigan. — Goodsell  v.  Leonard,  23' 
Mich.  374   (1871). 

Missouri. — ^McDormott  v.  Barnum, 
19  Mb.  204  (1853);  State  v.  Carroll,. 
9  Mo.  App.  275    (1880). 
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for  the  original^  Such  a  certificate  has  been  received  in  favor  of 
the  justice.*  As  in  other  cases  the  rule  prevails  that  though  a 
statute  provides  for  the  introduction  in  evidence  of  exemplifica- 
tions from  dockets  of  magistrates  it  will  not  operate  to  exclude  the 
original.^ 

§  3405.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies;  Justices'  Courts);  Who  May  Certify. —  In  the 

absence  of  any  controlling  statute  one  who  certifies  to  copies  of  a 
justice's  record  must  have  been  the  legal  custodian  of  it,  which 
fact  the  certificate  should  show.^  This  is  also  true  under  the 
statute  in  several  states.^  Thus  a  certified  copy  of  a  justice's 
record  will  not  be  received  imder  the  rule  as  to  admitting  office 
copies  even  though  it  is  signed  by  one  as  justice,  where  he  does  not 
sign  as  such  as  of  the  time  of  the  certificate,  in  the  absence  of  some 
proof  that  he  was  at  the  time  the  legal  custodian  of  the  record.* 
In  some  states  there  are  also  provisions  by  statute  requiring  that  a 
transcript  of  such  a  record  must  be  made  by  the  justice  of  the  peace 
or  his  successor  in  office  or  by  one  having  the  legal  custody  of  the 
docket  or  record.*    Under  statutes  of  such  a  tenor  when  a  justice 

New   York. — Belgard  v.  McLaugh-  justice  who  may  have  the  legal  cus- 

lin,  44  Hun  557    (1887);   Wilkinson  tody  thereof");   Anderson  v.  Miller, 

V.     Vorce,     41     Barb.     370     (1864);  4  Blaokf.  417   (1837). 

Townsend    v.    Chase,     1     Cow.     115  Kansas. — ^Drumm    v.    Cessnum,    61 

(1823).  Kan.  467,  59  Pac.  1078    (1900)    ("by 

7.  Steele  v.  Pope,  6  Blaokf.   (Ind.)  the  justice  who   is  in  possession  of 
176    (1842).  the  docket"). 

8.  Maynard  v.  Thompson,  8  Wend.  Maine. — Wentworth   v.   Keazer,    30 
(N.  Y.)  393  (1832).  Me.    336    (1849)     (limiting    right   of 

9.  Singer  v.  Atlantic  Mills  Co.,  126  justice  to  certify  to  his  record  to  a 
Ga.  45,  54  S.  E.  831   (1906) .  period  within  two  years  after  the  date 

§  3405-1.   Stamper  v.  Gay,  3  Wyo.  of  the  expiration  of  his  commiss'ion ) . 
S32,  23  Pac.  69  (1890).  Michigan.— Gooisell  v.  Leonard,  23 

2.  Anderson    v.    Miller,    4    Blackf.  Mich.   374    (1871)     ("by   the   justice 
(Ind.)   417   (1837);   Holcomb  v.  Tift,  having  control  of  such  docket"). 

54  Mich.  647,  20  N.  W.  637   (1884);  ilfissoH  ri.— McDermott   v.    Barnum, 

Traylor  v.  Lide   (Tex.  Sup.  1887),  7  19  Mo.  204   (1853). 

S.  W.  58.    See  also,  Halsted  v.  Brice,  New    roi/v.— Maynard    v.    Thomp- 

13    Mo.    171     (1850)      (holding     that  son,    8    \Yend.    393    (1833)     (holding 

there  must  be  some  proof) .  that  under  the  statute  a  justice  might 

3.  Stamper  v.  Gay,  3  Wyo.  333,  23  give   a   certiBcate   after  his   term   of 
Pac.  69   (1890).  office  had  expired). 

4.  7)irf,ana.— Yeager  v.  Wright,  113  West    Tirgiiiia.— Jackson    v.    Con- 
Ind.  330,  13  N.  E.  707   (1887)    ("the  rad,  14  W.  Va.  530   (1S78)    ("by  him 
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certifies  to  a  transcript  in  accordance  therewith  and  states  in  his 
certification  that  the  original  is  in  his  custody  it  will  be  presumed 
to  be  in  his  legal  control.^  In  some  jurisdictions  a  further  authen- 
tication by  some  oiEcial  is  required  by  statute  to  the  certificate 
given  by  a  justice  of  the  peace.^ 

§  3406.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies;  Justices'  Courts);  Authentication;  Mode  and 
Sufficiency. —  A  certification  by  a  justice  should  of  course  be  of 
something  on  record  or  on  file  in  his  office.-^  It  should  be  to  a  copy 
of  the  record  and  not  to  the  effect  that  a  certain  fact  appears 
thereon  ^  or  a  statement  of  what  is,  in  his  opinion,  the  legal  import 
or  effect  thereof.  The  general  principles  respecting  the  form  of 
certification  of  judicial  records  to  the  effect  that  the  certificate 
should  show  or  state  that  the  copy  is  a  true  and  complete  one  have 
also  been  applied  to  copies  of  justices'  records.^  In  some  jurisdic- 
tions a  seal  seems  to  be  required  to  the  certificate  of  a  justice  of 
the  peace.*    Where  in  such  a  case  a  seal  has  been  considered  essen- 


or  his  successor  in  oflBee  or  the  person 
lawfully  having  the  custody  of  such 
docket"). 

5.  Facey  v.  Fuller,  13  Mich.  S27 
(1865).  See  also,  Holcomb  v.  Tift, 
64  Mioh.  647,  20  N.  W.  637  (1884)  ; 
Linderman  v.  Edson,  25  Mo.  105 
(1857). 

6.  Belton  v.  Fisher,  44  111.  33 
(1867)  (by  clerk  of  the  Circuit  Court 
of  the  same  county) ;  Todd  v.  John- 
son, 50  Minn.  310,  53  N.  W.  864 
(1892)  (judgment  under  statute  be- 
comes a  judgment  of  the  district 
court,  clerk  of  which  should  authen- 
ticate transcript) ;  Herrick  v.  Am- 
merman,  33  Minn.  544,  21  N.  W.  836 
(1884)  (same  as  preceding  ease) ; 
Maynard  v.  Thompson,  8  Wend.  (N. 
Y.)  393  (1832)  (by  clerk  of  county 
where  justice  resided  at  time  of  ren- 
dition of  judgment) ;  Tuttle  v.  Jack- 
son, 6  Wend.  (N.  Y.)  213,  21  Am. 
Dec.  306  (1830)  (same  as  preceding 
case).  Compare  Talbott  v.  Bradford, 
2  Bibb.  (Ky.)  316  (1811)   (holding  to 


contrary  where  no  statute  requiring 
it). 

§  3406-1.  Candy  v.  Twichel,  3  Root 
(Conn.)    123   (1794). 

2.  English  v.  Sprage,  33  Me.  440 
(1851). 

3.  Eufaula  v.  Hickman,  57  Ala.  338 
(1876)  (should  be  a  copy  of  the 
docket  and  certified  as  correct)  ;  Yea- 
ger  V.  Wright,  112  Ind.  230,  13  N.  E. 
707  (1887)  (true  and  complete  copy) ; 
Wheeler  v.  Lothrop,  16  Me.  18  (1839) 
( certification  that  copy  ia  "  a  true 
copy"  sufficient  in  absence  of  stat- 
ute to  a  different  effect) ;  Starbird  v. 
Moore,  31  Vt.  539  (1848)  (certifica- 
tion that  copy  is  "  a  true  copy  "  suf- 
ficient in  absence  of  statute  to  differ- 
ent effect ) . 

4.  Geohegan  v.  Eckles,  4  Bibb. 
(Ky.)  5  (1815)  (attested  by  one  of 
two  justices,  but  no  proof  that  it  was 
an  examined  copy  and  was  not  un- 
der seal) ;  Wolverton  v.  Com.,  7  Serg. 
&  E.  (Pa.)  273  (1821).  Compare 
O'Connell  v.  Hotchkiss,  44  Conn.  51 
(1876). 
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tial  to  give  tlie  required  effect  to  a  transcript,  its  omission  has  been 
regarded  as  supplied  by  the  appearance  of  the  justice  and  hia 
testimony  identifying  the  transcript  and  his  signature  thereto.^ 

§  3407.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies);  Probate  Courts.— The  records  of  probate  or 
surrogates'  courts,  as  in  the  case  of  those  of  other  courts,  may  ordi- 
narily be  proved  by  exemplified  ^  or  certified  copies.^     Thus  an 


5.  Greenberg  v.  People,  125  111. 
App.  636   (1906). 

§  3407-1.  Smith  v.  Ross,  108  Ga. 
198,  33  S.  E.  953  (1899)  (exemplica- 
tion  from  minutes  of  court  of  ordi- 
nary of  an  order  authorizing  admin- 
istrator to  sell). 

2.  Alabama. — Gofer  v.  Scroggins, 
98  Ala.  342,  13  So.  115,  39  Am. 
St.  Eep.  54  (1892)  (certified  copy  of 
claim  of  exemptions  filed  in  probate 
judge's  office) ;  Glover  v.  Hill,  85 
Ala.  41,  4  So.  613  (1887)  (certified 
copy  of  appraisement  of  decedent's 
estate  filed  in  probate  court) . 

California. — iLasco  v.  Casanenava. 
30  Cal.  560  (1866)  (certified  copy  of 
record  of  probate  of  wilL  admissible). 

Connecticut. — Hart  v.  Stone,  30 
Conn.  94  (1861)  (certified  copy  from 
court  of  probate  to  prove  an  assign- 
ment in  insolvency). 

Indian  Territory. — ^Breedlove  v. 
Dennie,  2  Indian  Terr.  606  (1899) 
(certified  copies  of  documents  on  file 
in  office  of  probate  judge). 

Kentucky. — ^Logan  v.  Troutman,  3 
A.  K.  Marsh.  66  (1820)  (copy  of  ad- 
ministrator's account ) . 

Louisiana. — Reynolds  v.  Rowley,  2 
La.  Ann.  890  (1847)  (copy  of  a,proces 
verhal  of  a  sale  by  the  probate 
judge). 

Maryland. — ^Mitchell  v.  Mitchell,  1 
Gill  66  (1843)  (copy  by  register  of 
wills  under  ofiicial  seal). 

Minnesota. — Fitzpatrick  v.  Simon- 
son  Bros.  Mfg.  Co.,  86  Minn.  140,  90 
N.  W.  378   (1903)    (copies  of  records 


of  probate  court  certified  by  clerk  and 
with  seal  affixed  admissible) . 

New  Hampshire. — Thornton  v. 
Campton,  17  N.  H.  338  (1845)  (cer- 
tified copies  of  proceedings  in  courts 
of  probate ) . 

Neto  York. — Jackson  v.  Robinson,  4 
Wend.  (N.  Y.)  43-6  (1830)  (rule  as 
to  copy  applies  to  surrogate's  courts; 
letters  of  administration). 

reojas.— 'Collins  v.  Ball,  82  Tex. 
259,  17  S.  W.  614,  27  Am.  St.  Rep. 
877  (1891)  (certified  copies  of  pro- 
bate records  admissible  under  stat- 
ute where  lost  or  destroyed). 

Vermont. — Nichols  v.  Bates,  6  Vt. 
303  (1834)  (office  copy  from  probate 
records ) . 

Washington. — Gilmore  v,  H.  W. 
Baker  Co.,  12  Wash.  468,  41  Pac. 
124  (1895)  (record  of  probate  pro- 
ceedings certified  by  clerk). 

Letters  of  administration  may  ba 
shown  by  the  original  papers,  Greene 
V.  Durfee,  6  Cush.  (Mass.)  363 
(1850)  ;  Remick  v.  Butterfield,  31  N. 
H.  70,  64  Am.  Dec.  316  (1855);  or 
records,  Campbell  v.  Hughes,  155 
Ala.  591,  47  So.  45  (1908);  Remick 
v.  Butterfield,  31  N.  H.  70,  64  Am. 
Dec.  316  (1855)  ;  Browning  v.  Huff, 
2  Bailey  (S.  C.)  174  (1837);  Elden 
v.  Keddell,  8  East  187  (1807) ;  or  by 
a  properly  authenticated  copy. 

Atabama. — Campbell  v.  Hughes. 
155  Ala.  591,  47  So.  45   (1908). 

Georgia. — ^Heatley  v.  Long,  135  Ga. 
153,  68  S.  E.  783   (1910). 

IJelraska. — Missouri  Pao.  R.  Co.  v. 
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exemplification  '  or  certified  copy  of  a  will  or  of  the  record  *  has 
been  received  without  accounting  for  the  non-production  of  the 
original  record  ^  while  a  sworn  copy  has  been  rejected.®  Proceed- 
ings in  a  probate  court  may  also  be  established  by  production  of 
the  original  record  notwithstanding  proof  by  copy  is  permitted  by 
statute  (provided  such  statute  is  not  exclusionary  thereof)  and 
even  though  the  original  may  be  before  the  court  in  some  irregular 
or  improper  manner.  In  such  a  case  the  presiding  judge  may  in 
the  exercise  of  soimd  administration  ignore  the  irregularity  and 
receive  the  evidence,  well  regarding  it  as  the  best  evidence  which 
the  case  affords.'^ 


Baier,  37  Nebr.  235,  55  N.  W.  913 
(1893). 

Jfew  Hampshire. — ^Remick  v.  But- 
terfield,  31  N.  H.  70,  64  Am.  Dec.  316 
(1855). 

Neio  York. — Jackson  v.  Eobinson, 
4  Wend.  436  (1830).  And  the  time 
when  granted  may  be  shown  by  a 
copy  of  the  record) .  Farnsworth  v. 
Briggs,  6  N.  H.  561  (1834). 

Letters  of  guardianship  will  be  re- 
ceived to  establish  the  fact  of  guard- 
ianship. Prescott  V.  Cass,  9  N.  H. 
93   (1837). 

3.  Rodney  v.  McLaughlin,  97  Mo. 
426,  9  S.  W.  726  (1888)  (exemplifica- 
tion of  record  of  will;  statute)  ;  Ken- 
yon  V.  Stewart,  44  Pa.  St.  179  (1863) 
(exemplification  of  a  will). 

4.  Georgia. — Churchill  v.  (Worker,  25 
Ga.  479  (1858)  ;  Roe  v.  Doe,  Dudley, 
168    (1832). 

Illinois. — Chicago  Terminal  Transf. 
R.  Co.  T.  Winslow,  216  lU.  166,  74  N. 
E.  815    (1905). 

Maryland. — Raborg  v.  Hammond,  2 
Harr.  &  G.  42   (1827). 

Missouri. — Hubbard  T.  Gilpin,  57 
Mo.  441   (1874). 

New  Jersey. — Snedeker  v.  Allen,  2 
N.  J.  L.  35   (1806). 

Tfew  York. — Fetes  v.  Volmer,  58 
Hun  1,  11  N.  Y.  Suppl.  552  (1890); 
Mackinnon  v.  Barnes,  66  Barb.  91 
(1867);  Ackley  v.  Dygert,  33  Barb. 
176  (1860). 


Pennsylvania. — ^Loy  v.  Kennedy,  I 
Watts  &  S.  396   (1841). 

Canada. — Musgrave  v.  Angle,  43 
Can.  S.  Ct.  484   (1910). 

5.  Hickman  v.  Gillum,  66  Tex.  314, 
1  S.  W.  339  (1886) ;  Box  v.  Lawrence, 
14  Tex.  545  (1855)  (certified  copy  of 
will;  conclusive  in  collateral  proceed- 
ing that  the  will  is  what  it  purports 
to  be  and  of  its  contents). 

6.  Ray  v.  Mariner,  3  N.  C.  385 
(1806). 

7.  "  It  is  scarcely  necessary  to  cite 
authorities  in  support  of  a  proposi- 
tion so  elementary,  as  that  the  orig- 
inal documents  and  records  contain- 
ing the  proceedings  of  the  probate 
courts  of  the  State,  when  produced 
are  admissible  in  evidence.  Being 
documents  of  a  nature,  which  there 
may  be  an  inconvenience  in  remov- 
ing, and  which,  because  they  are  rec- 
ords of  a  court,  the  keeper  thereof 
cannot  ordinarily  be  required  to  pro- 
duce, or  remove  into  another  court, 
they  may  be  proved  by  means  of  a, 
copy  duly  authenticated.  But  when 
the  originals  are  actually  produced, 
they  undoubtedly  are  admissible  as 
evidence,  and  are  the  best  evidence 
of  their  contents.  An  original  sup- 
poses no  better  evidence  in  exist- 
ence." Houze  V.  Houze,  16  Tex.  598, 
601   (1856),  per  Wheeler,  J. 
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§  3408.  (Copies  and  Transcripts;  Judicial  Records;  Office  or 
Certified  Copies;  Probate  Courts);  Administrative  Require- 
ments.—  The  same  principle  applies  in  the  case  of  probate 
records  as  in  that  of  other  records,  viz. :  that  matters  which  do  not 
properly  belong  there  as  a  part  thereof  cannot  become  matter  of 
record  by  their  incorporation  therein.  Consequently  it  follows 
that  a  certificate  of  such  matters  does  not  by  the  certification  be- 
come admissible.-'  It  must  also  be  shown  to  the  satisfaction  of  the 
presiding  judge  that  a  will  which  is  certified  to,  has  been  duly 
proved  and  recorded  according  to  law  in  order  to  render  the  copy 
admissible.^  If  the  copy  does  not  show  that  the  will  was  a  valid 
one,  because  of  some  legal  defect  such  as  want  of  proper  attesta- 
tion ^  it  will  not  be  received.*  The  certificate  to  the  copy  of  a  will 
should  of  course  be  executed  in  compliance  with  the  law  relating 
thereto  in  order  to  be  admissible.®  In  case  of  a  foreign  will  in 
■order  to  render  a  copy  thereof  admissible  as  evidence  of  title  to 
Teal  estate  it  is  required  that  the  will  must  be  proved  before 
■some  probate  court  within  the  State,  or  a  duly  authenticated  copy 
thereof  and  of  its  probate  elsewhere  be  legally  filed  and  recorded 
within  the  State.** 

§  3409.  (Copies  and  Transcripts;  Judicial  Records);  Federal 
Courts. —  The  United  States  is  not  to  be  regarded  as  a  govern- 
ment foreign  to  that  of  the  several  states  so  as  to  require  any 
different  mode  of  authentication  of  copies  of  docum.ents  from  anv 
department  of  the  former.  The  general  rule  seems  to  be  that  when- 
ever a  copy  from  such  a  department  would  be  received  in  evidence 
in  the  Federal  courts  it  will  also  be  admitted  in  the  State  tribu- 
nals.*    The  rule  also  is  that  the  circuit  or  district  court  of  each 

§  3408-1.    Bow&rsock  v.  Adams,  55  4.  Snedeker  v.  Allen,  2  N.  J.  L.  35 

Kan.   681,   41  Pac.  971    (1895).  (1806). 

2.  Florida. — Coffee  v.  Groover,  20  5.  Phillips  v.  Babeock  Brothers 
Fla.  64    (1883).  Lumber  Co.,  5  Ga.  App.  634,  63  S.  E. 

Mississippi. — Fothcree  v.  Lawrence,  808   (1908). 

30  Miss.  416   (1855).  6.  Carmichal  v.  Elmendorf,  4  Bibb 

^'orth   Carolina. — ^Sutton  T.   West-  (Ky.)      484      (1817) ;      Barsto-w      v. 

cott,  48  N.  C.  283   (1856).  Sprague,  40  N.  H.  27  (1S59)  ;  Darby's 

Texas. — Lagow  v.   Glover,   77   Tex.  Lessee  v.  Mayer,  10  Wheat.    (U.  S.) 

-448,  14  S.  W.  141   (1890).  465,  6  L.  ed.  367  (1835). 

Canada.— Barher  v.  McKay,  17  Ont.  §     3409-1.     Alabama. — Jinkins     v. 

-562    (1888).  Noel,     3     Stew.     (Ala.)     60     (1830); 

3.  Hale  v.  Munroe,  28  Md.  98  White  v.  St.  Giiirons,  Minor  331,  13 
•(1SC7).  Am.  Dec.  56   (1824). 
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district  is  presumed  to  know  the  seals  of  every  other  circuit  or 
district  court  of  the  United  States.^  Copies  of  records  of  the  Fed- 
eral courts  whether  of  a  circuit  or  district  court  are  not  therefore 
when  offered  in  another  circuit  or  district  than  that  in  which  they 
are  made,^  or  offered  for  evidence  in  a  State  *  or  territorial  court ' 


Kentucky. — Wickliffe  v.  Hill,  3 
Litt.  330    (1823). 

Michigan. — Gilman  v.  Riopelle,  18 
Mich.   145    (1869). 

yeio  Jersey. — Hawthorne  v.  Hobo- 
ken,  35  N.  J.  L.  247   (1871). 

Teaeas. — ^Edwards  v.  Smith  (Tex. 
Civ.  App.  1911),  137  S.  W.  1161. 
"The  Supreme  Court  of  the  United 
States  is  our  court;  the  Circuit  Court 
is  part  and  parcel  of  that  court.  In 
the  establishment  of  the  judicial  hier- 
archy, one  circuit  embraced  several 
States.  It  is  indissolubly  connected 
with  the  Supreme  Court  of  the  Union. 
An  appeal  lies  in  certain  cases,  and 
writs  of  error  in  others.  In  eases  of 
diflference  between  the  circuit  judge 
and  the  district  judge,  the  point  is 
certified  into  the  Supreme  Court  for 
decision,  and  in  many  cases  the  juris- 
diction of  the  Circuit  Court  is  con- 
current with  that  of  the  State  court. 
What  would  be  said  of  a  decision  that 
the  Circuit  Courts  of  the  United 
States  for  the  Eastern  or  Western 
Districts  in  this  State,  were  foreign 
tribunals?  Other  circuits  and  dis- 
tricts are  established  by  the  same 
word  of  power,  for  the  same  purposes, 
and  are  of  like  proportions,  with  the 
same  animating  spirit  in  them,  all 
proceeding  from  the  source — the 
Constitution  of  the  United  States, 
connected  indissolubly  with  the  Su- 
preme Court  of  the  United  States, 
whose  power  and  jurisdiction  over- 
shadows and  protects  us  all,  and 
where  the  States  like  giants  may  en- 
ter into  controversy.  In  short,  the 
Circuit  Court  of  the  United  States, 
wherever  it  sits,  is  native  here,  and 
its  seal  proves  itself  in  our  courts  just 


as  the  seal  of  our  own  courts  do.  It 
is  a  seal  of  the  paramount  and  pater- 
nal sovereignty,  and,  like  the  seal  of 
the  king's  courts  of  common  law  jur- 
isdiction in  England,  as,  for  instance, 
the  King's  Bench,  proves  itself.  This 
seal  is  received  in  all  the  courts  of 
the  Union  as  evidence  proving  it- 
self." Williams  v.  Wilkes,  14  Pa.  St. 
238,  231    (1850),  per  Coulter,  J. 

"  Circuit  and  district  courts  of  the 
United  States  certainly  cannot  be  con- 
sidered as  foreign  in  any  sense  of  the 
term,  either  in  respect  to  the  State 
courts  in  which  they  sit,  or  as  re- 
spects the  Circuit  or  District  courts 
of  another  circuit  or  district.  On  the 
contrary,  they  are  domestic  tribunals,' 
whose  proceedings  all  other  courts  of 
the  country  are  bound  to  respect, 
when  authenticated  by  the  certificate 
of  the  clerk  under  the  seal  of  the 
court,  the  rule  being  that  the  Circuit 
Court  of  one  Circuit  or  the  District 
Court  of  one  district  is  presumed  to 
know  the  seal  of  the  Circuit  or  Dis- 
trict Court  of  another  circuit  or  dis- 
trict, in  the  same  manner  as  each 
court  within  a  State  is  presumed  to 
know  and  recognize  the  seal  of  any 
other  court,  within  the  same  State." 
Turnbull  v.  Payson,  95  U.  S.  418,  423, 
34  L.  ed.  43.7  (1877),  per  Mr.  Justice 
Clifford. 

2.  National  Ace.  Soc.  v.  Spiro,  94 
Fed.  750,  37  C.  C.  A.  388  (1899)  ; 
Turnbull  v.  Payson,  95  U.  S.  418,  423, 
24  L.  ed.  437   (1877). 

3.  Mason  v.  Lawrason,  16  Fed.  Cas. 
No.  9,242,  1  Cranch.  0.  0.  190  (1804). 
See  Adams  v.  Way,  33  Conn.  419 
(1866). 

In  such  a  case  the  record  may  be 
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subject  to  the  provisions  of  the  Federal  statute  relating  to  the 
authentication  of  the  judicial  records  of  one  State  when  offered 
in  the  courts  of  another  State;  the  copy  being  generally  regarded 
as  admissible  when  certified  to  by  the  clerk  of  the  court  under  the 
seal  of  that  court.®  In  some  cases  they  have  been  received  under 
State  statutes  ^  or  excluded  because  of  noncompliance  therewith.® 


proved  by  a  copy  certified  to  by  the 
clerk,  under  the  seal  of  the  court, 
without  any  certificate  by  the  judge 
that  the  attestation  is  in  due  form. 
National  Ace.  Soc.  v.  Spiro,  94 
Fed.  750,  37  C.  C.  A.  388  (1899); 
Murray  v.  Marsh,  17  Fed.  Cas.  No. 
9965,  1  Brunn.  Col.  Caa.  23,  3  Hayw. 
(N.  C.)   390   (1803). 

4.  Alabama. — Allison  v.  Robinson, 
136  Ala.  434,  34  So.  966    (1903). 

Colorado. — See  Thalheimer  v.  Crow, 
13  Colo.  397,  32  Pac.  779    (1889). 

Oonnecticut. — Adams  v.  Way,  33 
Conn.   419    (1866). 

Georgia. — See  Headman  v.  Rose,  63 
Ga.  458    (1879). 

Indiana. — ^Redman  v.  Gould,  7 
Blackf.  361  (1845)  ;  Adams  v.  Lisher, 
3  Blackf.  341,  35  Am.  Dec.  102 
(1833). 

Iowa. — ^Latterett  v.  Cook,  1  Iowa  1 
(1855). 

Maine. — Gregory  v.  Pike,  94  Me.  37, 
46  Atl.  793    (1900). 

Michigan. — Dean  v.  Chapln,  33 
Mich.  275    (1871). 

Missouri. — McGregor  v.  Hampton, 
70  Mo.  App.  98    (1897). 

New  York. — Pepoon  v.  Jenkins,  2 
Johns.  Cas.  119   (1800). 

Texas. — Edwards  v.  Smith,  (Tex. 
Civ.  App.  1911)   137  S.  W.  1161. 

United  States. — TurnbuU  v.  Pay- 
son,  95  U.  S.  418,  34  L.  ed.  437 
(1877). 

Bankruptcy  Proceedings.  —  Under 
the  Bankruptcy  Act  of  July  1st, 
1898,  Ch.  541,  §  21,  certified  copies  of 
proceedings  in  bankruptcy  may  be  re- 
ceived in  evidence.  McLanalian  &. 
Alford  V.   Blackwell,   119   Ga.   64,   45 


S.  E.  785  (1903)  (copies  of  papers 
after  reference  may  be  certified  either 
by  the  referee  or  the  clerk)  ;  Lehmann 
&  Co.  V.  Rivers,  110  La.  1079,  35  So. 
296  (1903)  (must  be  certified  in  ac- 
cordance with  the  requirements  of  the 
act) ;  Fales  &  Jenks  Mach.  Co.  v. 
Browning,  68  S.  C.  13,  46  S.  B.  545 
(1903).  A  State  statute  may  also 
provide  a  mode  for  authenticating 
such  proceedings.  Hamon  v.  Foust 
(1912),  150  S.  W.  418. 

Admissibility  of  copies  of  proceed- 
ings in  bankruptcy  under  prior  acts 
see 

Louisiana. — Heard  v.  Patton,  37 
La.  Ann.  543  ( 1875 )  ;  United  States 
V.  Bank  of  the  United  States,  11  Rob. 
418    (1845). 

Mississippi. — Dorsey  v.  Maury,  10 
Sm.  &  M.  298   (1848). 

Pennsylvania. — Bonesteel  v.  Sulli- 
van,  104  Pa.  St.   9    (1883). 

Tennessee. — Tappan  v.  Norvell,  3 
Sneed  570   (1856). 

Teocas. — Crayton  v.  Hamilton,  37 
Tex.  369   (1873). 

6.  Womack  v.  Dearman,  7  Port. 
(Ala.)  513  (1838);  Buford  v.  Hick- 
man, 4  Fed.  Cas.  No.  2114a,  Hempst. 
333  (1834);  Edwards  v.  Smith 
(Tex.  Civ.  App.),  137  S.  W.  1161 
(1911). 

6.  Ganow  v.  Ashton,  32  S.  D.  453, 
143  N.  W.  383   (1913). 

7.  Indiana. — Bradford  v.  Russell, 
79  Ind.  64    (1881). 

Iowa. — See  Latterett  v.  Cook,  1 
Iowa  1    (1855). 

Michigan. — Dean  v.  Chapin,  22 
Mich.  375  (1871)  (judgment  of  U. 
S.  Court  may  be  proved  in  State  court 
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On  the  other  hand,  however,  the  fact  that  the  act  of  congress  re- 
specting copies  of  records  of  a  State  court  Vhen  offered  in  a  court 
of  another  State  does  not  apply  to  copies  of  records  of  Federal 
courts  when  introduced  in  a  State  court  does  not  operate  to  exclude 
copies  in  the  latter  case  because  authenticated  in  accordance  with 
that  act,'  which  in  fact  is  said  to  be  the  uniform  practice  in  au- 
thenticating the  records  of  Federal  courts.^"  "Where  by  statute 
the  deputy  clerk  is  authorized,  in  the  absence  of  the  clerk,  to  do 
and  perform  all  duties  pertaining  to  the  office,  a  certificate  by  a 
deputy  clerk  has  been  received  though  it  does  not  affirmatively 
appear  that  the  clerk  was  absent,  it  being  said  that  his  absence 
mil  be  presumed.^^  The  certificate  of  the  clerk  should,  as  in  other 
cases,  be  to  a  copy  of  the  record  and  not  to  its  legal  effect.^^ 

§  3410.  (Copies  and  Transcripts;  Judicial  Records);  Of  Other 
States. —  Congress,  in  the  exercise  of  the  power  conferred  upon 
it  by  the  Constitution  ^  has  provided  a  mode  for  the  proof  of  the 
judicial  records  of  one  State  in  the  courts  of  another  in  the  follow- 
ing terms :  "  The  records  and  judicial  proceedings  of  the  courts 
of  any  State,  shall  be  proved  or  admitted  in  any  other  court  within 
the  United  States,  by  the  attestation  of  the  clerk,  and  the  seal  of 
the  court  annexed ;  if  there  be  a  seal,  together  with  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form  and  such  record  and 

by  common  law  mode  or  under  State  ceedinga   of   every   other   State;    and 

statute) .  that  Congress  may,  by  general  laws, 

Missouri. — ^Rosenfeld     v.    Siegfried,  prescribe  the  manner  in  which   Such 

91  Mo.  App.  169   (1901).  records  shall  be  proved,  and  the  eflfect 

Tennessee. — Hamon         v.         Foust  theerof.     Congress  has  exercised  that 

(1912),  150  S.  W.  418   (discharge  in  power,    and    provided    in    effect   that 

bankruptcy).  they   shall   be   authenticated   by   the 

West  Virginia. — Dickinson  v.  Rail-  attestation    of   the   clerk,   under   the 

road  Co.,  7  W.  Va.  390   (1874).  seal  of  the  court,  with  the  certificate 

8.  Pike  V.  Crehore,  40  Me.  503  of  the  judge  that  the  attestation  is 
(1855).  in   due  form."     Turnbull   v.  Payson, 

9.  Buford  V.  Hickman,  4  Fed.  Cas.  95  U.  S.  418,  433,  24  L.  ed.  437 
No.   3,114a,  Hempst.   332    (1834).  (1877),  per  Mr.  Justice  Cliflford. 

10.  O'Hara  v.  Mobile  &  0.  R.  Co.,  76  11.  National  Ace.  Soc.  v.  Spiro,  94 
Fed.    718,    32   C.    C.   A.   512    (1896).  Fed.  750,  37  C.  C.  A.  388   (1899). 
"Art.  4,  sect.  1,  of  the  Constitution,  12.  Barber  v.  International   Co.   of 
provides   that   full   faith    and   credit  Mexico,    73    Conn.    587,    48    Atl.    758 
shall  be  given   in  each  State  to  the  (1901). 

public  acts,  records  and  judicial  pro-  §  3410-1.   U.  S.  Const.  Art.  iv,  §  1. 
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judicial  proceedings  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them,  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  State  from  whence 
the  said  records  are,  or  shall  be  taken.''  ^  A  substantial  compli- 
ance with  this  requirement  has  been  considered  sufficient^  and  a 
copy  which  has  been  so  authenticated  will  be,*  in  fact  must  be,^ 
admitted,  though  it  may  not  conform  to  the  law  of  the  State  in 
which  the  judgment  was  rendered  or  the  mode  at  common  law. 


§  3411.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States) ;  Act  not  Exclusive  of  Other  Modes. —  The  method  pro- 
vided by  the  act  of  congress  for  proving  such  records  is  cumula- 
tive ^  being  regarded  as  more  convenient  and  less  expensive,^  and 


2.  Act  of  Cong.  May  36,  1790;  U. 
S.  Eev.  Stat.  §  905;  U.  S.  Comp.  Stat. 
1901,  p.  677. 

Examination  undei  supplementary 
proceedings  is  properly  part  of  a  judi- 
cial proceeding  and  may  be  shown  by 
a  copy  authenticated  under  the  act  of 
Congress.  In  re  Rooney,  20  Fed.  Cas. 
No.  13,033  (1871). 

The  act  includes  records  of  a  court 
of  chancery.  Barbour  v.  Watts,  2  A. 
K.  Marsh.  (Ky.)  290  (1820);  Patrick 
v.  Gibbs,  17  Tex.  275  (1856). 

3.  Thrasher  v.  Ingram,  33  Ala.  645 
(1858)  (transcript  of  probate  of 
will) ;  Horner  v.  Spelman,  78  111-.  206 
(1875) ;  Taylor  v.  Heitz,  87  Mo.  660 
(1885). 

4.  Alabama. — Thrasher  v.  Ingram, 
33  Ala.  645  ( 1858 )  ;  Lee  v.  Hamil- 
ton, 3  Ala.  529    (1842). 

California. — Thompson  v.  Manrow, 
1  Cal.  428   (1851). 

Idaho. — Nadel  v.  Campbell,  18  Ida. 
335,  110  Pac.  262  (1910)  (substantial 
compliance  Act  of  Congress  sufficient) . 

Illinois. — Joslin  v.  Fuller,  166  111. 
App.  43  (1911) ;  Britton  v.  Chamber- 
lain, 234  111.  246,  84  N.  B.  895  (1908) ; 
Horner  v.  Spelman,  78  111.  206 
(1875) ;  Ducommim  v.  Hysinger,  14 
111.  249   (1852). 

Kansas. — Friend  v.  Miller,  53  Kan. 


139,  34  Pac.  397,  39  Am.  St.  Rep.  340 
(1893)  ;  Haynes  v.  Oowen,  15  Kan. 
637   (1875). 

Kentucky. — Helm  v.  Shackelford,  5 
J.  J.  Marsh.  390  (1831). 

Louisiana. — ^Van  Wyck  v.  Hills,  4 
Rob.  140  '  (1843)  ;  Pleasants  v.  Botts, 
5  Mart.  N".  S.  127    (1826). 

Maryland. — Case  v.  McGee,  8  Md. 
9   (1855). 

Minnesota. — In  re  Ellis'  Estate,  55 
Minn.  401,  56  N.  W.  1056,  43  Am.  St. 
Rep.  514,  23  L.  R.  A.  287  (1893). 

New  York. — ^Murphy  v.  Mar- 
scheider,  4  N.  Y.  Suppl.  799   (1889). 

North  Carolina. — ^Lee  v.  Gause,  24 
N.  C.  440  (1843). 

South  Carolina. — Letson  v.  Wads- 
worth,  2  Speers  277  (1844). 

Teasos.— Varn  v.  Arnold  Hat  Co. 
(Tex.  Civ.  App.),  184  S.  W.  693 
(1910). 

United  States. — Seymour  v.  Du 
Bois,  145  Fed  1003  (1906);  Taylor  v. 
Carpenter,  23  Fed.  Cas.  No.  13,785,  3 
Woodb.  &  M.  1  (1846) ;  Ferguson  v. 
Harwood,  7  Cranch.  (U.  S.)  408,  3  L. 
ed.  386   (1815). 

§  3411-1.  Goodwyn  v.  Qoodwyn,  25 
Ga.  203  (1858)  ;  Ellmore  v.  Mills,  3 
N.  C.  358  (1796). 

2.  Hall  V.  Bishop,  78  Ind.  370 
(1881). 
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not  exclusive  *  of  other  modes  of  proof.  Therefore  proof  in  ac- 
cordance with  the  common  law  mode,*  as  by  a  sworn  copy,^  has 
been  received.  So  a  copy  certified  to  by  the  officer  whose  duty  it 
is  by  law  to  keep  the  original  will  be  admitted.®  Similarly  it  has 
been  held  that  a  copy  of  a  judicial  record  of  a  sister  State  may  be 
received,  though  not  authenticated  according  to  the  act  of  congress, 
if  it  is  proved  as  a  foreign  record.^  The  right  of  the  states  to  pass 
legislation  affecting  this  subject  is  also  recognized.  In  many  cases 
the  provisions  of  the  Federal  act  have  been  substantially  adopted 
by  State  legislative  bodies.®     With  this  recognition  of  the  power 


3.  Alabama. — Jordan  v.  McDonnell, 
151  Ala.  379,  44  So.  101   (1907). 

Illinois. — Garden  City  Sand  Co.  v. 
Miller,  157  111.  235,  41  N.  B.  753 
(1895). 

Mississipppi. — Stewart  v.  Swanzy, 
23  Miss.  503   (1852). 

Pennsylvania. — State  v.  Hinchman, 
27  Pa.  St.  479  (1856).  See  Baker  v. 
Field,  3  Yeates  (Pa.)  532  (1800)  (no 
negative  words  being  used  in  the  Act 
of  Congress,  though  a  copy  is  not 
authenticated  as  there  provided,  it 
may  be  received  as  prima  fade  evi- 
dence). 

Tennessee. — Coffee  v.  Neely,  2 
Heisk.    (Tenn.)    304    (1871). 

Wisconsin. — Ordway  v.  Conroe,  4 
Wis.  45   (1855). 

4.  Connecticut. — Goodwyn  v.  Gtood- 
wyn,  25  Ga.  303  (1858). 

Indiana. — Hall  v.  Bishop,  78  Ind. 
370   (1881). 

Missouri. — ^Karr  v.  Jackson,  38  Mo. 
316   (1859). 

Texas. — Wolf  v.  King,  49  Tex.  Civ. 
App.   41,   107  S.  W.   617    (1908). 

Virginia.— Ex.  p.  Povall,  3  Leigh 
816    (1831). 

"  Admitting  that  the  certificate  was 
not  so  authenticated  under  the  laws 
of  the  United  States  as  to  be  read  in 
evidence,  yet  it  is  well  settled  that 
the  mode  of  authenticating  the  laws 
and  records  of  the  different  States 
prescribed  by  the  laws  of  the  United 
.Scates   in   pursuance  to   the   Federal 


Constitution,  so  as  to  make  them  evi- 
dence in  the  courts  of  the  different 
States,  is  not  exclusive;  that  is  the 
laws  of  Congress  did  not  intend  to 
exclude  the  common  law  methods  of 
proving  such  documents."  Karr  v. 
Jackson,  28  Mo.  316,  318  (1859),  per 
Scott,  J. 

5.  Illinois. — ^Louisville,  New  Al- 
bany &  C.  R.  Co.  V.  Shires,  108  IlL 
617    (1884). 

Indiana. — Hall  v.  Bishop,  78  Ind. 
370   (1881). 

Massachusetts. — Smith    v.    Strong, 

14  Peck  128   (1833). 

Missouri. — ^Karr  v.  JackSon,  28  Mo. 
316   (1859). 

New  Jersey. — Condit  v.  Blackwell, 
19  N".  J.  Eq.  193    (1838). 

Pennsylvania. — Otto  v.  Trump,  115 
Pa.   St.   425,   8  Atl.   786    (1886). 

Texas. — ^Tourtelot  v.  Booker,  (Civ. 
App.  1913)  160  S.  W.  293.  See  Frost 
V.  Wolf,  77  Tex.  455,  14  S.  W.  440, 
19  Am.  St.  Rep.  761  (1890);  Haryey 
V.  Cummings,  68  Tex.  599,  5  S.  W. 
513    (1887). 

United  States. — White  v.  Burnley, 
30  How.  335,  15  L.  ed.  886   (1857). 

6.  Holyoke  v.  Holyoke's  Estate,  110 
Me.  469,  87  Atl.  40  (1913) ;  Logans- 
port  Gas  Light  &  C.  Co.  v.  Knowles, 

15  Fed.  Cas.  No.  8,466  (1871). 

7.  Lothrop  V.  Blake,  3  Pa.  St.  483 
(1846). 

8.  California. — Bean  v.  Loryea,  81 
Cal.  151,  22  Pac.  513   (1889). 
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of  the  State,  however,  is  imposed  the  qualification  that  the  national 
law-making  body,  heing  vested  by  the  Constitution  with  the  power 
to  prescribe  the  manner  in  which  such  records  of  the  several  states 
shall  be  proved  in  order  to  render  them  admissible  in  other  State 
courts  and  having  exercised  such  authority,  no  State  may  require 
a  greater  amount  of  proof  than  that  prescribed  by  such  act.  Sub- 
ject to  this  limitation  State  enactments  respecting  the  mode  of 
proving  such  documents  are  equally  valid  ^  and  may  be  followed. 


Indiana. — Phelps  v.  Tilton,  17  Ind. 
423    (1861). 

Kentucky. — Williams  v.  Duncan,  93 
Ky.  185,  17  S.  W.  330,  13  Ky.  L.  Rep. 
389  (1891);  Canlfield  v.  BuUock,  18 
B.  Mon.  (Ky.)  494  (1857). 

Neirasha. — Comatook  v.  Kerwin,  57 
Nebr.  1,  77  N.  W.  387  (1898). 

Tennessee. — Coffee  v.  Neely,  2 
Heisk.  304  (1871). 

West  Virginia. — Thrasher  v.  Bal- 
lard, 33  W.  Va.  285,  10  S.  E.  411,  25 
Am.  St.  Rep.  894   (1889). 

9.  California. — Parke  v.  Williams, 
7  Cal.  347  (1857). 

Florida. — Porter  v.  Bevlll,  2  Fla. 
528    (1849). 

Illinois. — ^People  v.  Miller,  195  111. 
621,  63  N.  E.  504  (1903;  Garden 
Caty  Sand  Co.  v.  Miller,  157  111.  235, 
41  N.  E.  753  (1895);  Dunlap  v. 
Daugherty,  20  111.  397   (1858). 

Iowa. — Sullivan  v.  Kenney,  148 
Iowa  861,  136  N.  W.  349  (1910) 
("while  the  State  cannot  add  addi- 
tional requirement,  it  may  provide 
for  less" ) . 

Massachusetts. — K  i  n  g  m  a  n  v  . 
Cowles,   103   Mass.   283    (1869). 

Minnesota. — In  re  Ellis'  Estate,  55 
Minn.  401,  56  N.  W.  1056,  46  Am.  St. 
Rep.  514,  33  L.  R.  A.  387  (1898). 
See  Merz  v.  Chicago  &,  Northwestern 
Ry.  Co.,  86  Minn.  33,  90  N.  W.  7 
(1903). 

Mississippi. — Johnson  v.  Martin,  68 
Miss.  330,  8  So.  847   (1890). 

New  York. — Wells,  Fargo  &  Co.  v. 


Davis,  105  N.  Y.  670,  12  N.  E.  43 
(1887). 

Washington. — Ritchie  v.  Carpenter, 
3  Wash.  513,  28  Pac.  380,  26  Am.  St. 
Rep.  877    (1891). 

Wisconsin. — Halfhill  v.  Maliek,  145 
Wis.  200,  129  N.  W.  1068  (1901); 
Hackett  v.  Bonnell,  16  Wis.  471 
(1863);  Ordway  v.  Conroe,  4  Wis. 
45   (1855). 

"Neither  the  Federal  Constitution, 
nor  the  statute  forbids  the  States 
from  authorizing  the  proof  of  records 
in  other  modes  in  their  own  State 
courts,  providing  always  of  course 
that  the  State  statute  if  put  into 
force  shall  not  have  the  effect  of  ex- 
cluding a  record  authenticated  ac- 
cording to  the  requirements  of  the 
federal  statute."  Willock  v.  Wilson, 
178  Mass.  68,  74,  59  N.  E.  757 
(1901),  per  Hammond,  J. 

"Neither  the  Constitution  nor  the 
statutes  forbid  the  States  from  au- 
thorizing the  proof  of  records  in 
other  modes,  in  their  own  courts.  The 
statute  of  Massachusetts  Gen.  Sts.  c. 
131,  §  61,  has  provided  another  mode. 
It  is  not  in  conflict  with  the  law  of 
the  United  States,  but  simply  omits 
one  requisite  which  that  law  pre- 
scribes. It  does  not  require  a  certi- 
ficate of  the  judge  that  the  attesta- 
tion of  the  clerk  to  a  copy  of  a  rec- 
ord of  the  court  is  in  due  form.  The 
objection,  therefore,  that  the  copy  of 
the  judgment  roll  offered  in  evidence 
in  this  case  did  not  bear  the  certifi- 
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Tlius  the  State  may  authorize  the  admission  of  copies  without  the 
certificate  of  the  judge  that  the  attestation  is  in  due  form.-^* 
Though  the  act  of  congress  respecting  this  mode  of, proof  is,  as 
has  been  stated,  not  exclusive  yet  it  will  be  required  that  there 
should  be  a  compliance  with  its  provisions  in  order  to  render  a 
copy  admissible  under  the  act.^-'  A  similar  situation  also  exists 
when  it  is  attempted  to  prove  such  a  record  under  a  State  enact- 
ment, it  being  required  in  such  a  case  also  that  there  should  be  a 
compliance  with  its  provisions.-'^ 

§  3412.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States)  ;  Attestation  of  the  Clerk ;  Authority  of  Exclusive. —  The 

act  of  congress  provides  that  the  attestation  shall  be  made  by 


eate  of  the  judge  of  the  court  cannot 
be  sustained."  Kingman  v.  Cowles, 
103  Mass.  283,  284  (1869),  per  Wells, 
J. 

"  It  is  competent  for  the  legislature 
of  each  State  to  provide  that  proof 
of  such  proceedings  may  be  received 
in  the  courts  of  such  State  by  au- 
thentication less  than  is  prescribed 
by  act  of  Congress."  In  re  Ellis'  Es- 
tate, 55  Minn.  401,  408,  56  N.  W. 
1056,  46  Am.  St.  Rep.  514,  23  L.  R. 
A.  287   (1898). 

"While  the  legislature  could  not 
enact  that  any  further  or  additional 
matters  should  be  certified  to  not 
required  by  the  laws  of  the  United 
States,  it  could  dispense  with  some 
of  the  requirements  there  provided 
for."  Ritchie  v.  Carpenter,  2  Wash. 
512,  518,  28  Pac.  380,  26  Am.  St.  Rep. 
877   (1891),  per  Scott,  J. 

10.  Porter  v.  Bevill,  2  Fla.  528 
(1849) ;  People  V.  Miller,  195  Dl.  621, 
63  N.  E.  504  (1902);  Garden  City 
Land  Co.  v.  Miller,  157  111.  225,  41 
N.  E.  753  (1895);  Kingman  v. 
Cowles,  103  Mass.  283  ( 1869 )  ; 
Ritchie  v.  Carpenter,  2  Wash.  512, 
28  Pac.  380,  26  Am.  St.  Rep.  877 
(1891). 

11.  Georgia.— MasoTi  v.  Nashville, 
C.  &  St.  L.  Ry.  Co.,  135  Ga.  741,  70 
S.  E.  225  (1910);  Thorpe  v.  Pearce, 
89  Ga.  194,  15  S.  E.  46  (1892). 


Kamsas. — Ayres  v.  Deering,  76  Kan. 
149,  90  Pac.  794   (1907). 

Kentucky. — Barbour  v.  Watts,  2  A. 
K.  Marsh.  290  (1820);  Tarlton  v. 
Briscoe,  1  A.  K.  Marsh.  67  (1817). 

Mississippi. — McLin  v.  Worden,  99 
Miss.  547,  55  So.  358   (1911). 

Missouri. — Barlow  v.  Steel,  65  Mo. 
611   (1877). 

Nebraska. — Comstoek  v.  Kerwin,  57 
Nebr.  1,  77  N.  W.  387   (1S98). 

New  York. — Hine  v.  Dcvore,  138 
App.  Div.  677,  123  N.  Y.  Supp.  12 
(1910);   Van  Deventer  v.  Mortimer, 

56  Misc.  650,  107  N.  Y.  Supp.  564 
(1907);  Burnell  v.  Weld,  76  N.  Y. 
103    (1879). 

Texas. — Edwards  v.  Smith,  (Civ. 
App.)   137  S.  W.  1161   (1911). 

12.  Kansas. — ^Ayres  v.  Deering,  75 
Kan.  149,  90  Pac.  794   (1907). 

Michigan. — Howard  v.  Coon,  93 
Mich.  442,  53  N.  W.  513  (1892). 

Missouri. — Barlow  v.  Steel,  65  Mo. 
611   (1877). 

Nebraska. — Comstoek     v.     Kerwin, 

57  Nebr.  l,  77  N.  W.  387  (1898); 
Names  v.  Names,  48  Neb.  701,  67  N. 
W.  751  (1896). 

New  York. — Huie  v.  Devore,  138 
App.  Div.  677,  133-  N.  Y.  Supp.  13 
(1910). 

Wisconsin. — Ordway  v.  Conroe,  4 
Wis.  45    (1855). 
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the  clerk  and  this  designation  will  operate  to  exclude  an  attestation 
by  any  other  official  as  for  instance  a  deputy  clerk/  in  case  it  is 
attempted  to  prove  the  record  under  the  terms  of  that  act.  It  also 
follows  that  a  certificate  by  the  judge  that  attestation  is  made  by 
the  proper  officer  will  not  cure  the  defect  caused  by  a  deputy  sign- 
ing the  certificate  instead  of  the  clerk  or  in  his  name.^    There  are, 


§  3412-1.  Kansas. — ^Kansas  Pac.  Ry. 
Co.  V.  Cutter,  19  Kan.  83   (1877). 

Massachusetts. — Willock  v.  Wilson, 
178  Mass.  68,  59  N.  E.  757   (1901). 

Mississippi. — Stuart  v.  Swanzy,  12 
Sm.  &  M.  684   (1849). 

Missouri. — ^Williams  v.  Williams, 
53  Mo.  App.  617   (1893). 

New  York. — Morris  v.  Patchin,  24 
N.  Y.  394,  82  Am.  Dec.  311,  397 
(1862). 

Texas. — Edwards  v.  Smith  (Civ. 
App.),  137  S.  W.  1161   (1911). 

Compare,  Sullivan  v.  Algrem,  157 
111.  App.  123  (1910);  Greasons  v. 
Davis,  9  Iowa  219   (1859). 

"  The  attestation  is  directed  to  be 
by  the  clerk,  and  not  by  any  person 
acting  as  a  substitute  for  the  clerk, 
or  possessing  lilce  power  under  the 
State  laws.  In  making  the  certifi- 
cate, which  is  made  evidence  under 
the  act  of  Congress,  the  clerk  derives 
his  authority  from  the  Federal  and 
not  from  the  State  laws,  and  the  cer- 
tificate has  vitality  and  efi'ect,  not  by 
reason  of  the  official  character  of  the 
officer  making  it  under  the  laws  of 
the  State,  but  in  virtue  of  the  act  of 
Congress  prescribing  it  as  the  mode  of 
proof  in  this  particular  case.  The 
certificate  of  the  judge  is  as  to  the 
form  of  the  attestation;  that  is,  that, 
in  the  attestation  the  forms  in  use  in 
the  State  from  which  the  record 
comes  have  been  observed.  (Fergu- 
son v.  Harwood,  7  Granch.  408, 
Conk.  Treat.,  2  Ed.,  p.  240.)  It  is 
made  necessary,  because  the  courts  of 
one  State  cannot  officially  know  the 
forms   of   another  State.      (Smith   v. 


Blagge,  1  Johns.  Ca.  239.)  The  cer- 
tificate of  the  judge  as  prescribed  by 
the  act  of  Congress,  is,  that  the  at- 
testation of  the  clerk  is  in  due  form, 
and  he  is  not  authorized  to  certify 
that  the  certificate  of  any  other  per- 
son is  of  equal  validity  with  that  of 
the  clerk  in  the  State  when  made. 
The  form  of  the  attestation  is  one 
thing,  the  person  by  whom  it  is  made 
quite  another;  the  certificate  of  the 
judge  determines  the  sufficiency  of 
the  former,  the  statute  alone  declares 
the  latter.  Prof.  Greenleaf  lays  down 
the  rule  that  the  clerk  alone  can  cer- 
tify under  this  statute,  and  that  the 
certificate  of  his  under-clerk  in  his 
absence  is  incompetent  (iGreenf.  Ev. 
§  506)  ;  and  to  this  he  cites  Sampson 
v.  Overton  (4  Bibb  409).  The  cer- 
tificate of  the  Judge  as  to  the  author- 
ity of  any  person  other  than  the  clerk 
to  make  the  certificate,  is  of  no  more 
force  than  would  be  a  like  certificate 
as  to  the  effect  of  the  judgment. 
Again,  if  a  deputy  clerk  or  other  per- 
son could  make  the  certificate  by  rea- 
son of  the  power  conferred  upon  him 
by  the  State  laws,  and  thus  satisfy 
the  act  of  Congress,  such  law  should 
be  proved  as  other  facts  are  proved  or 
as  other  laws  are  proved,  and  not  by 
the  certificate  of  the  judge,  which  is 
not  made  evidence  of  any  such  fact. 
The  records  were  not  competent  evi- 
dence, and  were  improperly  admit- 
ted." Morris  v.  Patchin,  24  N.  Y. 
394,  398,  82  Am.  Dec.  311,  315 
(1862),  per  Allen,  J. 

2.  Wellock  V.  Wilson,  178  Mass.  63, 
59    N.    E.    757    (1901);    Williams   v. 
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however,  several  decisions  in  which  the  contrary  view  is  taken, 
based  upon  the  principle  that  a  deputy  has  power  to  perform  such 
acts  as  his  principal  may  perform  ^  and  the  assumption  that  where 
the  name  of  the  clerk  is  affixed  by  a  deputy  it  must  be  presumed 
that  such  an  attestation  is  authorized  by  the  laws  of  the  State 
where  made  and  that  when  the  judge  certifies  that  the  attestation 
is  in  due  form  the  court  in  which  the  copy  is  offered  will  not  go 
behind  his  certificate  to  inquire  into  the  power  of  the  deputy  to 
thus  act.*  It  must  be  conceded,  however,  that  the  latter  view  is 
not  supported  by  the  better  reasoning  since,  as  we  have  stated  in 
the  preceding  section,  if  an  attempt  is  made  to  prove  such  a  record 
imder  this  act,  a  compliance  therewith  will  be  required  in  order  to 
render  the  proof  admissible.  The  statute  designates  a  certain 
official  as  the  one.  authorized  to  perform  this  duty  and  by  such 
designation  it  must  be  regarded  as  rendering  an  attestation  by  any 
other  person  inadequate.  ISTor  can  this  be  charged  by  the  fact  that 
a  statute  of  the  State  from  whence  the  copy  of  the  record  comes 
permits  deputies  to  perform  the  duties  of  their  principal.  The 
act  of  congress  is  controlling  in  the  absence  of  an  attempt  to  make 
proof  by  a  common  law  mode  or  of  some  legislation  in  the  State  in 
which  the  record  is  offered  creating  a  relaxation  of  the  require- 
ments of  the  Federal  act.^ 

§  3413.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Attestation  of  the  Clerk);  Form  and  Sufficiency  of. — 

The  act  of  congress  though  it  designates  by  whom  the  attestation 
shall  be  made  prescribes  no  requirement  as  to  its  form.^  The 
general  rule  seems  to  be  that,  in  this  respect,  it  should  comply  with 
the  forms  used  in  the  State  in  which  the  record  is  and  from  which 
which  the  copy  comes.^    The  clerk  need  not,  in  his  certificate,  state 

Williams,   53  Mo.  App.   617    (1893);  §    3413-1.     White    v.    Strother,    11 

Morris  v.  Patchin,  24  N.  Y.  394,  82  Ala.   720    (1847)  ;   Morris  v.  Patcliin, 

Am.  Dec.  311   (1862).  24  N.  Y.  394   (1862) ;  .Schoonmaker  v. 

3.  Steinke  v.  Graves,  16  Utah  293,  Lloyd,  9  Eich.  173  (1855). 

52  Pae.  386   (1898).  2.     Alalama. — Forbes      v.      Davis, 

4.  Young  V.  Thayer,  1  Greene  (Ala.  1914)  65  So.  516;  Crav?ford  v. 
(Iowa)  196  (1848);  Steinke  v.  Simonton,  7  Port.  110  (1838)  (form 
Graves,  16  Utah  293,  52  Pac.  386  of  attestation  is  immaterial,  it  being 
(1898).  certified  by  the  presiding  judge  to  be 

5.  Lothrop  T.  Blake,  3  Pa.  St.  483  in  due  form  of  law). 

(1846).  Delauwre. — Regan  v.  McCormick,  4 
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that  lie  has  the  custody  of  the  records  as,  the  authentication  being 
sufficient,  the  presumption  arises  that  he  is  the  legal  custodian.* 
Nor  need  the  certificate  of  the  clerk  state  that  the  court  is  a  court 
of  record  when  the  copy  is  authenticated  in  accordance  with  the 
manner  prescribed  by  the  act  of  congress,  as  it  will  be  presumed 
from  the  presence  of  a  seal  that  it  is  such  a  court.*  Likewise  a 
copy  of  the  record  of  a  court  of  another  State  when  duly  authenti- 
cated is  evidence  not  only  of  the  acts  of  the  court  but  of  its  juris- 
diction ^  and  it  is  not  essential  to  show  by  the  copy  or  otherwise 
that  the  court  had  jurisdiction  over  the  subject  matter.®  Nor  does 
the  law  require  that  the  clerk  should  certify  that  the  transcript 
is  a  full  transcript  of  the  whole  proceedings.''^  His  certificate  that 
the  transcript  is  truly  copied  from  the  record  of  the  proceedings 
of  the  court  is,  where  the  transcript  appears  to  be  complete,  all 
that  is  required.*    A  certification  that  the  copy  is  a  true  copy  im- 


Harr.  435    (1846)    (depends  on  usage 
of  State). 

Iowa. — ^Simons  v.  Cook,  39  Iowa 
334   (1870). 

Missouri. — See  Grover  v.  Grover,  30 
Mo.  400    (1860). 

New  York. — Morris  v.  Patchin,  34 
N.  Y.  394  (1863)  (depends  on  usage 
of  State). 

Worth  Carolina. — Edwards  v.  Jones, 
113  N.  C.  453,  18  S.  E.  500  (1893). 

Wisconsin. — Ordway  v.  Conroe,  4' 
Wis.  45,    (1855). 

"  Each  State  has  a  form  of  its  own 
for  authenticating  records  prescribed 
either  by  positive  law  or  by  practice; 
and  to  make  these  records  evidence  in 
the  other  States,  Congress  has 
thought  proper  to  declare  that  the  at- 
testation must  be,  not  according  to 
the  form  used  in  the  State  where  it 
is  offered,  or  to  any  other  form  gen- 
erally observed,  but  to  that  of  the 
State  or  of  the  court  from  whence  the 
record  comes."  Craig  v.  Brown,  6 
Fed.  Gas.  No.  3,338,  Pet.  C.  C.  353 
(1816),  per  Washington,  J. 

3.  Ritchie  v.  Carpenter,  3  Wash. 
513,  28  Pao.  380,  36  Am.  St.  Eep.  877 
(1891). 


4.  Hughes  V.  Harris,  3  Ala.  369 
(1841) ;  Steamboat  Thames  v.  Ers- 
kine,  7  Mo.  213   (1841). 

5.  Ransom  v.  Wheeler,  13  Abb.  Pr. 
(N.  Y.)  139  (1861) ;  Houze  v.  Houze, 
16  Tex.  598   (1856). 

Jurisdiction  must  be  presumed 
where  the  record  is  duly  authenti- 
cated until  the  contrary  appears. 
Slaughter  y.  Cunningham,  34  Ala. 
360,  60  Amer.  Dec.  463  (1854); 
Woodworth  v.  McKee,  136  Iowa  714, 
102  N.  W.  777  (1905);  Coughran  v. 
Gilman,  81  Iowa  443,  46  N.  W.  1005 
(1890);  Western  Assur.  Co.  v.  Wal- 
den,  338  Mo.  49,  141  S.  W.  595 
(1911) ;  Manning  v.  Hogan,  36  Mo. 
570  (1858);  Burtners  v.  Keran,  34 
Gratt.  (Va.)  43  (1873). 

6.  Puryear  v.-  Beard,  14  Ala.  131 
(1848)  ;  Dozier  v.  Joyce,  8  Port. 
(Ala.)  303  (1839);  Brown  v  Mitchell, 
S8  Tex.  350,  31  S.  W.  631,  36  L.  R. 
A.  64   (1895). 

7.  State  V.  Allen,  113  La.  705,  37 
So.  614  (1904). 

8.  Mudd  V.  Beauehamp,  Litt.  Sel. 
Cas.  (Ky.)  143  (1813);  West  Felici- 
ana R.  Co.  v.  Thornton,  13  La.  Ann. 
736,   68   Am.   Dec.   778    (1857);    Shil- 
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ports  that  it  is  a  complete  copy.^  It  is  also  held  that  an  objection 
to  a  transcript  of  a  judgment  which  does  not  go  to  the  question  of 
jurisdiction  will  not  affect  its  validity  where  it  appears  to  be  prop- 
erly certified  according  to  the  Federal  act.^" 

§  3414.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Attestation  of  the  Clerk;  Form  and  Sufficiency  of); 

Surplusage. —  A  transcript,  the  authentication  of  which  conforms 
to  the  provisions  of  the  Federal  act,  will  not  be  excluded  because 
of  the  insertion  of  any  unnecessary  matter  in  connection  with  the 
attestation  or  certification.^  Thus  a  copy  so  authenticated  will  be 
admitted  though  it  contains  a  third  certificate  by  the  clerk  as  to 
the  official  character  of  the  presiding  judge.^  So,  if  a  transcript 
is  properly  authenticated  in  accordance  with  the  act  of  congress, 
the  fact  that  another  superfluous  certificate  is  added  which  is 
faulty  will  not  be  any  ground  for  excluding  the  copy.*  Such  a 
certificate  is  to  be  regarded  as  corroborative  rather  than  vitiating. 

§  3415.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Attestation  of  the  Clerk);  Seal  of  the  Court. —  Since 
the  act  of  congress  requires  a  seal  to  the  clerk's  attestation  it  is 
of  course  an  absolute  essential  that  if  the  court  has  one  it  should 

ling  V.  Seigle,  207  Pa.  St.  381,  56  Atl.  wood,  7  Craneh.  (U.  S.)  408,  3  L.  ed. 

957  (1904).  386    (1813)    ("truly  taken  from  the 

9.  Butler    v.    Owen,    7     Ark.     369  record    of    proceedings ")  ;    Joslin    v. 

(1847)      ("true     and     correct     tran-  Fuller,  166  III.  App.  43   (1911). 

script").     Wells  v.  Wells,  309  Mass.  §  3414-1.    Thrasher  v.  Ingram,  33 

282,  95  N.  E.  845,  35  L.  E.  A.  N.  S.  Ala.  645  (li858) ;  Erb  v.  Scott,  14  Pa. 

561    (1911)     ("true   copies    of    origi-  St.  20  (1850). 

nals     •     ♦     *    and      said      originals  2.   Gavit  v.  iSnowhill,  26  N.  J.  L. 

constitute  the  record  of  the  proceed-  76   ( 1856) . 

ings").     Shilling   v.   Seigle,   307   Pa.  "The  third  certificate  attached,  of 

St.     381,    385,     56   Atl.    957     (1904)  the  clerk  certifying  as  to. the  official 

("  truly  taken   and  copied  from  the  character   of  the  presiding  judge,   is 

records ") ;   Reber  v.  Wright,  68   Pa.  not    required    by    the    act,    and    was 

St.    471    (1871)     ("truly    taken    and  therefore    a,    superfluous    addition    to 

correctly      copied ") ;      Edmiston      v.  the  authentication,  which  being  suffi- 

Schwartz,   13    Serg.   &   R.    (Pa.)    135  cient  without  it,  cannot  of  course  be 

(1825)    ("truly  copied  from  the  rec-  vitiated  or  impaired  by  it."     Young 

orda");   Vois  v.   Smith,   13   Serg.   &  v.   Chandler,  13  B.  Mon.    (Ky.)    353, 

R.  334   (1825)    ("a  copy  of  the  rec-  253   (1853),  per  Hise,  C.  J. 

ord");     Coffee    v.    Neely,     2     Heisk.  3.  Graham  v.  Froth,  69  Kan.  861, 

(Tenn.)   304   (1871)    ("true  and  per-  77  Pac.  93  (1904)    (certificate  of  gov- 

fect  transcript");   Ferguson  v.  Har-  ernor). 
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be  so  annexed  In  order  to  render  the  copy  admissible  under  that 
act/  or  that  it  should  appear  by  the  certificate  either  of  the  clerk 
or  the  judge  that  the  court  has  no  seal  ^  in  which  case  a  copy  at- 
tested by  the  private  seal  of  the  clerk  may  properly  be  received.* 

§  3416.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Attestation  of  the  Clerk);  Where  Court  Abolished  and 
Records  Transferred. —  If,  as  is  sometimes  the  case,  a  court  is 
abolished  and  its  records  are  transferred  to  another  court,  a  certifi- 
cation to  a  copy  of  such  records  can  only  be  made  by  the  clerk 
and  judge  of  the  latter  court.  Such  authentication  is  proper  under 
the  act  of  congress.-'  The  certificate  of  the  clerk  of  a  court  to  the 
effect  that  he  has  been  made  the  depository  of  the  records  of 
another  court  with  authority  to  certify  transcripts  of  its  proceed- 
ings, coupled  with  the  judge's  certificate  to  the  effect  that  the  cer- 
tificate of  the  former  is  in  due  form  and  by  the  proper  officer  is  re- 
garded as  sufficient  under  the  Federal  act^  without  proving  the 
laws  of  the  State  to  that  effect.^     The  fact  that  the  former  court 


§  3415-1.  Georgia. — Mason  v.  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  135  Ga.  741, 
70  S.  E.  225    (1910). 

Indiana. — Allen  v.  Tliaxter,  1 
Blackf.  399  (1825). 

South  Carolina. — McFarlane  v. 
Harrington,  2  Bay  555    (1804). 

Wisconsin. — Kirschner  v.  State,  9 
Wis.  140  (1859)  (annexed  to  certifi- 
cate of  judge  insufficient). 

United  States. — Turner  v.  Wad- 
dington,  24  Fed.  Cas.  No.  14,263,  3 
Wash.  126  (1811)  (annexed  to  cer- 
tificate of  judge  insufficient). 

Compare  Simons  &,  Co.  v.  Cook,  29 
Iowa  324    (1870). 

2.  Torbert  v.  Wilson,  1  Stew.  &  P. 
(Ala.)  200  (1831);  Stewart  v. 
Swanzy,  23  Miss.  502  (1852);  Mc- 
Farlane V.  Harrington,  2  Bay  (S.  C. ) 
555  (1804);  Craig  V.  Brown,  6  Fed. 
Cas.  No.  3328,  Pet.  C.  C.  352   (1898). 

3.  Strode  v.  Churchill,  2  Litt. 
(Ky.)   75   (1822). 

§  3416-1.  Indiana. — Gatling  v.  Eob- 
bins,  8  Ind.  184    (1856). 


Iowa, — ^Eoop  V.  Clark,  4  Greene, 
294   (1854). 

Massachusetts. — Capen  v.  Emery,  5 
Mete.   436    (1843). 

"  When  the  courts  of  former  times 
have  been  abolished,  it  has  been  usual 
here  and  elsewhere,  to  provide  that 
their  records  should  be  transferred  to 
the  new  courts,  and  should  become 
and  be  deemed  records  of  these 
courts;  and  we  are  not  aware  that  it 
has  ever  been  questioned  that  the 
records  of  such  former  courts  may  be 
well  authenticated  as  records  of  the 
new  courts  to  whose  custody  they 
have  been  transferred."  Taylor  v. 
Barron,  35  N.  H.  484  (1857),  per 
Bell,  J. 

2.  Gatling  v.  Bobbins,  8  Ind.  184 
(185G);  Strode  v.  Churchill,  3  Litt. 
75  (1822);  Manning  v  Hogan,  26 
Mo.    570    (1858). 

3.  Alalama. — M'cRae  v.  Stokes,  3 
Ala.  401,  37  Am.  Dec.  698   (1842). 

Indiana. — ^Gatling  v.  Bobbins,  9 
Ind.  184   (1856). 
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Las  been  abolished  and  its  records  transferred  to  another  court 
may  also  be  certified  to  by  the  judge  of  the  latter  court.* 


§  3417.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States)  ;  Certificate  of  the  Judge ;  Necessity  of. —  The  act  of  Con- 
gress requires  that  to  authorize  the  admission  of  a  copy  of  a  judi- 
cial record  of  a  sister  State  it  must  be  accompanied  by  the  certifi- 
cate of  the  judge,  chief  justice  or  presiding  magistrate  that  the- 
attestation  is  in  due  form.  It  therefore  follows  that  in  the  absence 
of  such  a  certificate  there  is  a  want  of  proper  authentication  which 
wovild  require  the  exclusion  of  the  copy.-^  The  absence  of  such  a 
showing  creates  a  fatal  defect  which  cannot  be  aided  by  the  copy 


Iowa. — Darrah  v.  Watson,  36  Iowa 
116   (1872). 

Kentucky. — Xhomas  v.  Tanner,  6 
T.  B.  Men.  53   (1827). 

Missouri. — ^Manning  v.  Hogan,  26' 
Mo.  570   (1858). 

4.  Capen  v.  Emery,  5  Mete.  (Mass.) 
436   (1843). 

§  3417-1.  Alabama. — Ex  p.  Felker, 
3  Ala.  App.  231,  58  So.  94  (1912); 
Holly  V.  Flournoy,  54  Ala.  99   (1875). 

Connecticut. — Smith  v.  Brockett. 
69  Conn.  493,  38  Atl.  57   (1897). 

Georgia. — Mason  v.  C!hattanooga  &, 
St.  L.  Ry.  Co.,  135  Ga.  741,  70  S.  E 
235   (1910). 

Mississippi. — McLin  v.  Worden,  99 
Miss.  547,  55  So.  358   (1911) 

Missouri. — Wilburn's  Adm'r  v. 
Hall,  16  Mo.  436  (1853).  See  Blair 
V.  Caldwell,  3  Mo.  353  (1834)  ("I 
certify  that  the  certificate  of  the 
clerk  is  in  due  form  of  law  "  held  suf- 
iicient) . 

Xehraska. — Chapman  v.  Chapman, 
74  I^Teb.  388,  104  N.  W.  880  (1905)  ; 
Westerman  v.  Sheppard,  53  Nebr.  124, 
71  N.  W.  950  (1897)  (decided  under 
State  statute  of  same  tenor  as  Act  of 
Congress ) . 

Ifew  Hampshire. — Hutehlns  v.  Ger- 
rish,  53  N.  H.  205,  15  Am.  Rep.  19 
(1873). 
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New  York. — Huie  v.  Devore,  138 
App.  Div.  677,  123  N.  Y.  Sup.  12 
(1910). 

North  Carolina. — Shown  v.  Barr, 
33  N.  C.  396    (1850). 

OTiio.— Dodd  v.  Groll,  19  Ohio  Cir. 
Ct.  718    (1898). 

Pennsylvania. — Snyder  v.  Wise,  10 
Pa.  St.  157    (1848). 

South  Dakota. — See  Davis  v.  Davis, 
24  S.  D.  474,  124  N.  W.  715  (1910) 
(holding  that  the  absence  of  th'j 
words  "  that  the  attestation  is  in  due 
form "  required  by  the  Code  Civ. 
Proe.  §  529  in  the  judge's  certificate 
was  supplied  by  the  words  "  entitled 
to  full  faith  and  credit.") 

Wisconsin. — Ordway  v.  Conroe,  4 
Wis.  45    (1855). 

United  States. — Northwestern  Mut- 
L.  I.  Co.  V.  Stevens,  71  Fed.  258,  18 
C.  C.  A.  107   (1895). 

"  The  certificate  of  such  judge  or 
magistrate,  being  the  evidence  pre- 
scribed by  law  that  due  form  has 
been  observed  in  the  attestation,  is 
at  once  indispensable  and  conclusive." 
Folsom  V.  Blood,  53  JST.  H.  434  (1873),, 
per  Foster,  J. 

2.  Elliott  V.  McClelland,  17  Ala. 
206   (1850). 
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of  the  record  ^  or  by  an  additional  certificate  by  the  clerk.®  In 
these  cases  where  the  judge  is  also  clerk  of  his  own  court,  which 
frequently  occurs  in  probate  courts,  the  act  of  congress  is  likewise 
applicable  *  and  the  judge  may  certify  to  a  copy  in  both  capacities, 
that  is  as  clerk  and  judge,'  in  which  case  the  transcript  is  properly 
received. 


3.  Taylor  v.  McKee,  118  Ga.  874, 
45  S.  E.  673  (1903)  ;  Moyer  v.  Lyon, 
38  Mo.  App.  635    (1889). 

4.  Huflf  V.  Cox,  3  Ala.  310  (1841) 
(court  of  ordinary)  ;  Dozier  v.  Joyce, 
8  Port.  (Ala.)  303  (1839)  (court  of 
ordinary) ;  Low  v.  Burrows,  12  Cal. 
181  (1859)  (surrogate's  court);  Cox 
V.  Jones,  53  Ga.  438  (1874)  (probate 
court)  ;  State  v.  Hinchman,  37  Pa. 
St.  479    (1856)     (probate  court). 

5.  Alabama. — Dozier  v.  Joyce,  8 
Port.  303  (1839)    (court  of  ordinary) . 

loioa. — Roop  V.  Clark,  4  Greene  294, 
(1854)     (probate  court). 

Louisiana. — Pagett  v.  Curtis,  15  La. 
Ann.  451  (1860)    (court  of  ordinary). 

Pennsylvania. — State  v.  Hinchman, 
37  Pa.  St.  479    (1856). 

South  Carolina. — Sally  v.  Gunter, 
13  Rich.  (S.  C.)  73  (1860)  (probate 
court;  also  certificate  of  governor 
added  as  to  official  character  of 
judge  acting  also  as  clerk;  such  cer- 
tificate, however,  not  declared  neces- 
sary). 

Texas. — Welder  v.  MeComb,  10  Tex. 
Civ.  App.  85,  30  S.  W.  823  (1895) 
(probate  court). 

MHsconsin. — ^Keith  Bros.  &  Co.  v. 
Stiles,  92  Wis.  15,  64  N.  W.  860,  65 
N.  W.  860    (1896)    (county  court). 

Certification  in  both  capacities  has 
been  held  essential  in  some  jurisdic- 
tions. Bissell  v.  Edwards,  5  Day  363 
( 1813 )  ;  Rowe  v.  Barnes,  101  Iowa 
303,  70  N.  W.  197  (1897)  (county 
court;  proceedings  construing  will; 
decided  under  code  provision  sub- 
stantially re-enactment  of  Act  of 
Congress,  May  36,  1890)  ;  Roop  v 
Clark,  4  Greene  294  (1854);  Stewart 


V.  Swanzy,  33  Miss.  503  (1553) 
(court  of  ordinary)  ;  Welder  v.  Me- 
Comb. 10  Tex.  av.  App.  85,  30  S.  W. 
833   (1895). 

"  These  documents  were  clearly  not 
authenticated  according  to  the  Act 
of  Congress,  which  requires  both  the 
attestation  of  the  clerk  and  the  certi- 
ficate of  the  presiding  judge  of  the 
court  that  the  attestation  is  in  due 
form.  This  is  not  obviated  by  the 
fact  that,  by  the  laws  of  South  Caro- 
lina, the  office  of  the  clerk  and  that 
of  the  judge  were  held  by  the  same 
person.  It  is  still  necessary  that 
there  should  be  the  attestation  by  the 
clerk,  in  his  proper  capacity,  and  the 
certificate  of  the  judge  as  to  the  due 
form  of  the  attestation."  Melius  v. 
Houston,  41  Miss.  59,  64  (1866),  per 
Handy,  C.  J. 

In  others,  however,  it  is  regarded 
more  as  a  matter  of  substance  than 
of  form  and  a  separate  certificate  in 
each  capacity  does  not  seem  to  be  re- 
quired. Spencer  v.  Langdon  31  111. 
152  (1859)  (probate  court;  certifi- 
cate by  sole  presiding  judge  under 
seal  of  court  held  sufficient,  there  be- 
ing no  clerk);  Jordan  v.  Thomas,  31 
Miss.  557  (1856)  (court  of  ordinary: 
single  certificate  held  sufficient  if  it 
contain  the  essential  statements  of 
the  certificates  of  both  judge  and 
clerk)  ;  Keith  Bros.  v.  Stiles,  93  Wis. 
15,  64  N.  W.  860,  65  N.  W.  860 
(1896)  (county  court:  "matter  of 
form  rather  than  of  substance 
whether  the  certification  shall  be  by 
two  separate  certificates  or  comprised 
in  one  " ) . 
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§  3418.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Certificate  of  the  Judge) ;  Form  and  Contents  of. —  It 

is  not  necessary  that  the  judge  should,  in  his  certificate,  follow  the 
precise  language  of  the  act  of  congress ;  it  should,  however,  be  so 
worded  as  to  clearly  indicate  or  show  that  he  possesses  the  neces- 
sary ofilcial  character  which  authorizes  him  to  sign  it.^  It  must 
also  appear  that  he  was  presiding  judge  of  the  particular  court 
from  the  record  of  which  the  transcript  comes,^  which  character  he 


§  3418-1.  Alabama. — Geron  v.  Fel- 
der,  15  Ala.  304  (1849)  (copy  of 
record  of  judgment  rendered  in  cir- 
cuit court  of  Noxubee  county,  Missis- 
sippi :  "  I,  Armistead  B.  Dawson,  pre- 
siding judge  of  the  fourth  judicial 
district  of  tlie  State  of  Mississippi, 
which  said  district  includes  the 
county  of  Noxubee,"  etc.,  held  suffi- 
cent). 

Louisiana. — Kirkland  v.  Smith,  3 
Mart.  N.  S.   (La.)   497   (1824). 

Missouri. — ^Williams  v.  Williams, 
53  Mo.  App.  617  (1893)  (copy  of 
record  of  judgment  rendered  in  cir- 
cuit court  of  Garland  County,  Ar- 
kansas: judge  in  his  certificate  re- 
cited he  was  the  "  judge  of  the  sev- 
enth judicial  circuit  in  the  State  of 
Arkansas,  of  which  circuit  the 
county  of  Garland  constitutes  a 
part,"  held  sufficient) . 

Oregon. — Pratt  v.  King,  1  Oreg.  49, 
(1853). 

United  States. — United  States  v. 
Brebusch,  l  Fed.  313    (1880). 

2.  Alabama. — Brown  v.  Johnson,  42 
Ala.  208  (1868);  Elliott  v.  McClel- 
land, 17  Ala.  306  (1850)  (in  this 
case  the  clerk  certified  that  he  was 
clerk  of  the  Circuit  Court  of  Craw- 
ford county  in  which  he  certified  the 
proceedings  were  had  and  the  judge 
certified  that  he  was  judge  of  the 
Seventh  Judicial  Circuit  but  did 
not  state  whether  Crawford  county 
was  in  his  circuit). 

Georgia. — Hope  v.  First  Nat.  Bank, 
(Ga.  1914),  86  S.  E.  939  ("I    «    »    ♦ 


clerk  of  the  district  court,  in  the 
Third  Judicial  District  ♦  *  *  within 
and  for  the  county  of  Huerf ana  "  fol- 
lowed by  "  I  *  *  *  sole  presiding 
judge  of  the  district  court  of  tho 
Third  Judicial  District  within  and 
for  the  county  of  Huerfano,"  suffi- 
ciently show  Huerfano  county  to  be 
in  the  Third  Judicial  District)  ; 
Buck  v.  Grimes,  62  Ga.  605  (1879) 
(holding  copy  should  not  have  been 
admitted  where  it  did  not  appear 
therefrom  that  the  county  from  which 
the  record  purported  to  have  come 
was  within  the  judicial  district  of 
the  judge  who  signed  the  certificate)  ; 
Settle  V.  Alison,  8  Ga.  301,  53  Am. 
Dec.  393  (1850)  (certified  tO  by 
judge  as  presiding  magistrate  of  the 
county  of  Mecklenburg  instead  of 
presiding  magistrate  of  the  county 
court  of  Mecklenburg). 

Indiana. — See  Phelps  v.  Tilton,  17 
Ind.  437  (1861)  (decided  under  State 
statute  of  substantially  same  tenor  as 
Act  of  Congress  of  1890). 

Missouri. — Barlow  v.  Steel,  85  Mo. 
611  (1877)  (failure  to  show  that 
county  in  which  judgment  was  ren- 
dered was  in  judicial  district  presided 
over  by  judge  who  certified  to  the  at- 
testation). 

New  York. — Huie  v.  Devore,  138 
App.  Div.  677,  133  N.  Y-  Suppl.  12 
(1910). 

Tesoas. — Randall  v.  Burtis,  57  Tex. 
363  (1883)  (transcript  reciting 
judgment  rendered  in  a  circuit  court 
and  certificate  thereto  signed  by  one 
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must  possess  at  the  time  of  giving  the  certificate,^  otherwise  it  will 
be  rejected.*  A  certificate  by  some  other  judge,  although  of  equal 
authority  and  rank  within  the  State  will  not  satisfy  the  require- 
ment of  the  act.^  The  certificate  of  the  judge  that  the  attestation 
is  in  due  form  is  authentic  evidence  of  its  correctness,®  in  fact, 
according  to  some  decisions,  is  to  be  regarded  as  conclusive^  The 
judge  need  not  go  beyond  the  terms  of  the  act  and  certify  to  any 
matter  except  that  which  the  enactment  specifies.^ 


as  justice  of  the  Supreme  Court  in- 
admissible). Compare  Mudd  V.  Beau- 
champ,  Litt.  Sel.  Cas.  (Ky.)  142 
(1812)  (where  record  shows  such 
fact). 

"  The  certificate  of  the  judge  must 
show  that  he  presides  over  the  court, 
the  records  of  which  are  attempted  to 
be  corrected  by  its  clerk."  Elliott  v. 
McClelland,  17  Ala.  206,  209  (1850), 
per  Chilton,  J. 

Full  Christian  name  of  judge  need 
not  be  signed.  L.  Assoc,  v.  McDon- 
ough,  164  lud.  321,  73  N.  E.  703 
(1904). 

3.  Stephenson  v.  Bannister,  3  Bibb. 
(Ky.)    369    (1814). 

"  It  cannot  be  admitted  *  »  * 
that  under  this  act  any  judge  of  any 
court  may  certify  a  record.  It  must 
be  the  judge,  if  there  be  but  one,  or 
if  there  be  more,  then  by  the  chief 
justice,  or  presiding  judge  or  magis- 
trate of  the  court  from  whence  the 
record  comes;  and  he  must  possess 
that  character  at  the  time  he  gives 
the  certificate.  A  certificate  that  he 
is  the  judge  that  presided  at  the 
time  of  trial,  or  that  he  is  the  senior 
judge  of  the  courts  of  law  in  the 
State,  is  deemed  insufficient."  Loth- 
rop  V.  Blake,  3  Pa.  St.  483,  495 
(1846),  per  Rogers,  J. 

4.  Lothrop  V.  Blake,  3  Pa.  St.  483 
(1846)  (certified  by  judge  of  court 
of  which  it  was  shown  that  another 
was  chief  justice)  ;  Stewart  v.  Gray, 
23  Fed.  Cas.  No.  13,438a,  Hempst.  94 


(1830)    (judge  signed  as  "one  of  the 
judges"). 

5.  Huie  V.  Devore,  138  App.  Div. 
(N.  Y.)  677,  123  N.  Y.  Supp.  12 
(1910). 

6.  Lewis  V.  SutliflF,  2  Greene  186 
(Iowa)  (1849);  Young  v.  Thayer,  1 
G.  Greene   (Iowa)    196    (1848). 

7.  Hatcher  v.  Eocheleau,  18  N.  Y. 
86  (1858)  ;  Edwards  v.  Jones,  113  N. 
C.  453,  18  S.  E.  500   (1893). 

8.  Linch  v.  McLemore,  15  Ala.  632 
(1849)  (need  not  certify  to  official 
character  of  the  clerk)  ;  Brown  v. 
Adair,  1  Stew.  &  P.  49  (1831)  (judge 
need  not  certify  clerk  was  clerk  at 
time)  ;  Merriwether  v.  Garvin,  2  Port. 
(Ala.)  188,  27  Am.  Dec.  650  (1835) 
(need  not  state  that  clerk  attesting 
the  record  was  clerk  at  date  of  attest- 
ation) ;  Duconnum  v.  Hysinger,  14 
111.  249  (1852)  (need  not  certify  that 
person  who  attests  the  record  is  the 
clerk  or  that  the  seal  is  the  seal  of 
the  court)  ;  Haynes  v.  Cowen,  15  Kan. 
637  (1875)  (need  only  certify  that 
the  "attestation  is  in  due  form"; 
McQueen  v.  Farrow,  4  Mo.  213  (1835) 
(need  not  certify  that  one  signing  as 
clerk  is  clerk).  Compare,  Johnson  v. 
Howe,  2  Stew.  (Ala.)  27  (1820)  hold- 
ing that  judge's  certificate  should 
show  one  signing  as  clerk  was  clerk 
at  the  date  of  his  signature;  Huie  \'. 
Devore,  138  App.  Div.  (N.  Y.)  677, 
133  N.  Y.  Supp.  12  (1910)  holding 
that  judge's  certificate  should  state 
that    clerk    who    attested    transcript 
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§  3419.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States;  Certificate  of  ttie  Judge);  Where  Court  Composed  of 
More  than  One  Judge. —  Where  it  appears  from  the  face  of  the 
record  as  shown  by  the  transcript  offered  or  from  the  certificate 
to  the  transcript  that  the  court  is  composed  of  more  than  one  judge, 
a  certificate  signed  by  one  judge  without  showing  that  he  is  the 
presiding  judge  or  chief  justice  will  be  rejected.-^  Where,  how- 
ever, there  is  nothing  on  the  face  of  the  record  adduced  from  which 
it  may  be  inferred  that  the  court  from  which  the  transcript  comes 
is  composed  of  more  than  one  judge  it  is  held  to  be  suificient  if 
the  judge  in  his  certificate  describes  himself  as  judge  of  the  court, 
without  stating  that  he  is  sole  judge,^  since  where  one  signs  himself 
as  judge  the  presumption  is  said  to  arise  that  he  is  the  sole  judge.^ 
If  it  should  happen  that  the  laws  of  the  State  creating  the  court 
do  not  make  any  precedence  between  judges  of  such  court  by  pro- 
viding for  any  chief  justice  or  presiding  judge  but  all  are  of  equal 


was  clerk  of  the  court  in  which  judg- 
ment was  rendered. 

Form  of  attestation  need  not  be  set 
out  in  the  judge's  certificate.  Eegan 
V.  McCormick,  4  Harr.  (Del.)  435 
(1846). 

§  3419-1.  Hudson  v.  Daily,  13  Ala. 
723  (1848)  (judge  signing  as  "first 
justice")  ;  Johnson  v.  Howe,  3  Stew. 
(Ala.)  37  (1820)  (judge  signing  as 
"associate  judge");  Rich  v.  Cohen, 
61  Misc.  R.  148,  114  N.  Y.  Supp.  &72 
(1908)  (signed  by  judge  as  "one  of 
the  judges");  Van  Storch  v.  Griffin, 
71  Pa.  St.  240  (1872)  (apparent 
from  record  that  there  were  several 
justices);  Randall  v.  Burtis,  57  Tex. 
363  (1882)  (where  inference  arises 
from  transcript  that  there  were  other 
judges). 

2.  Arkansas. — Central  Bank  of 
■Georgia  v.  Veasey,  14  Ark.  671 
(1854)  ;  Butler  v.  Owens,  7  Ark.  369 
(1847)  ("I,  John  A.  Cuthbert,  judge 
of  the  County  Court  of  Mobile 
County"  sufficient). 

Louisiana. — Jones  v.  Hunter,  6 
Rob.  235  (1843)  (not  necessary  to 
state  judge  of  probate  is  presiding 
judge,   it  being  well  known  probate 


courts  in  State  from  which  transcript 
comes  are  composed  of  but  one  judge) . 

Massachusetts. — Willcock  v.  Wil- 
son, 178  Mass.  68,  59  N.  E.  757 
(1901)  (judge  certified  that  person 
signing  as  clerk  is  •'  clerk  of  said 
court  whereof  I  am  the  judge";  held 
sufficient). 

Oregon. — Keyes  v.  Mooney,  13  Oreg. 
179,  9  Pac.  400  (1886).  Compare 
Pratt  V.  King,  1  Oreg.  49   (1853). 

3.  Dismukes  v.  Musgrove,  2  La. 
335  (1831);  Willock  T.  Wilson,  178 
Mass.  68,  59  N.  E.  757   (1901). 

"  Under  the  Act  of  Congress  we 
think  the  authentication  of  the  record 
was  such  as  to  warrant  its  reception 
as  proof  of  the  previous  felony  of  the 
defendants.  The  objection  that  there 
was  no  certificate  from  the  presiding 
magistrate,  or  chief  justice,  of  the 
court  is  unavailing  here.  There  is  no 
proof  that  there  was  such,  or  that 
there  was  any  other  judge  of  the 
court.  So  far  as  his  certificate  or 
that  of  the  clerk  is  concerned,  the 
judge  named  was  the  sole  judge  of 
the  court  whose  record  was  received." 
People  V.  Smith,  121  N.  Y.  578,  581, 
24  N.  E.  853  (1890),  per  Gray,  J. 
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rank,  an  authentication  by  one  *  of  such  judges  or  all '  is  proper. 
Where  such  a  situation  exists  in  the  organization  of  the  court  it 
may  be  shown  by  the  certificate  of  the  judge  or  by  proving  the 
statute  of  the  State,  the  former  method  being  said  to  be  the  better.^ 
Another  situation  which  may  exist  is  where,  under  the  organization 
of  a  court  composed  of  several  judges,  each  judge  presides  in  turn. 
In  such  a  case  a  certificate  signed  by  one  as  the  judge  who  is  pre- 
siding "  in  turn  "  will  be  received.'^ 

§  3420.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States);  Justices'  of  the  Peace. —  The  general  rule  seems  to  be 
that  such  courts  having  no  clerks  are  not  so  constituted  as  to  come 
within  the  provisions  of  the  act  of  congress,-'  not  having  the  ma- 
chinery to  comply  with  all  the  requisitions  of  the  act.^     Nor  will 


4.  Woodley  v.  Findlay,  9  Ala.  71G 
(1846);  Huff  V.  Campbell,  1  Stew. 
543  (1828)  ;  Orman  v.  Neville,  14  La. 
Ann.  392  (1859).  Compa/re,  Rich  v. 
Cohen,  61  Misc.  R.  (N.  Y.)  148,  114 
N.  Y.  Supp.  672   (1908). 

5.  Woodley  v.  Findlay,  9  Ala.  716 
(1846);  Johnson  v.  Howe,  2  Stew. 
(Ala.)    27    (1829);   Jordan  v.  Black, 

1  Rob.    (La.)    575    (1842);   Arnold  v. 
Frazier,  5  Strobh.  (S.  C.)   33  (1850). 

6.  Huff  V.  Campbell,  1  Stew.  (Ala.) 
543  (1828).  See  Orman  v.  Neville, 
14  La.  Ann.  392   (1859). 

7.  Taylor  v.  Kilgore,  33  Ala.  214. 
(1858). 

§  3420-1.  Georgia. — Sloan  v.  WoUs- 
feld,  110  Ga.  70,  35  S.  E.  344   (1899). 

Illinois. — Trader  v.  McKee,  2  III. 
558    (1839). 

Massachusetts. — Warren    v.    Flagg, 

2  Pick.  448    (1824). 

Missouri. — Winham  v.  Kline,  77 
Mo.  App.  36  (1898)  ;  Duvall  v.  Ellis. 
13  Mo.  203    (1850). 

Neiv  Hampshire. — Mahurin  v.  Biek- 
ford,  6  N.  H.  567  (1834)  ;  Robinson  v. 
Prescott,  4  N.  H.  450  (1828). 

Ohio. — ^Stockwell  v.  Coleman  ,  10 
Ohio  St.  34  (1859) ;  Silver  Lake  Bank 
V.  Harding,  5  Ohio  545   (1833). 


Pennsylvania. — Snyder  v.  Wise,  10 
Pa.  St.  157  ( 1848 ) .  Compare  Scott  v. 
Cleveland,  3  T.  B.  Men.  (Ky.)  62 
(1825). 

"  The  act  directs  that  the  judicial 
proceedings  of  other  States  shall  be 
proved  by  the  certificate  of  the  clerk, 
authenticated  by  the  signature  of  the 
judge.  This  goes  upon  the  supposi- 
tion that, the  court  whose  proceedings 
are  to  be  thus  authenticated,  is  so 
constituted  as  to  admit  of  such  of- 
fices. And  it  has  been  held  to  follow 
that  the  adjudications  of  justices  of 
the  peace,  who  do  not  record  their 
proceedings  formally  through  a  clerk, 
are  not  within  the  act,  either  as  re-' 
gards  the  means  of  authentication,  or 
their  effect  when  proved."  Blackwell 
V.  Glass,  43  Ark.  209,  212  ( 1884 ) ,  per 
Smith,  J. 

Courts  of  record.— Where  courts  of 
justice  of  the  peace  are  courts  of 
record  it  has  been  held  that  the  Act 
of  Congress  is  applicable.  Bissell  v. 
Edwards,  5  Day  (Conn.)  363,  5  Am. 
Dee.  166  (1813)  ;  Blodgett  v.  Jordan, 
6  Vt.  580  (1834);  Starkweather  v. 
Loomis,  2  Vt.  573   (1830). 

2.  Ransom  v.  Wlieeler,  12  Abb.  Pr. 
(N.  Y.)   139   (1861). 
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the  requirement  as  to  an  attestation  by  the  clerk  of  the  court  frona 
whence  the  record  comes  be  satisfied  by  a  certificate  of  the  clerk 
of  some  other  court.  It  must  be  by  the  clerk  of  the  particular  court 
whose  record  it  is  soUght  to  prove.^  Where,  however,  under  the 
laws  of  another  State,  a  transcript  of  a  judgment  rendered  by  a 
justice  of  the  peace  becomes  when  filed  in  a  designated  court  of 
record  of  that  State,  a  judgment  of  the  latter  court,  it  would  seem 
that  a  duly  authenticated  copy  of  the  record  of  such  court  should 
be  received,*  upon  proof  of  the  law  which  so  provides.^  It  follows 
that  congress  not  having  provided  a  method  for  proving  such  pro- 
ceedings resort  must,  in  the  absence  of  some  statutory  provision,  be 
had  to  the  procedure  at  common  law,^  transcripts  so  authenticated 
being  admissible.'^  In  many  states  provision  is  made  by  statute 
which  governs  the  mode  of  proving  proceedings  before  a  justice 
of  the  peace  in  another  State.®    In  such  a  case  if  a  party  seeks  to 


3.  Illinois. — Trader  v.  McKee,  2  111. 
658   (1839). 

Missouri. — Duvall  v.  Ellis,  13  Mo. 
203   (1850). 

Vew  HampsMre. — Mahurin  v.  Bick- 
ford,  6  N.  H.  567    (1834). 

South  Gfl/rolina. — ^Lawrence  v. 
Gaultney,  1  Cheeves  L.  7  (1839). 

Texas. — Rosenthal  Millinery  Co.  v. 
Lennox,  (Tex.  Civ.  App.)  (1899)  50 
S.  W.  401. 

Compare  Pelton  v.  Plainer,  13 
Ohio  309,  43  Am.  Dec.  197  (1844); 
Silver  Lake  Bank  v.  Harding,  5  Ohio 
545    (1832). 

4.  Rowley  v.  Carron,  117  Pa.  St.  53, 
11  Ail.  435    (1887). 

5.  Hinman  v.  Missouri,  K.  &  T.  Ry. 
Co.,  83  Kan.  35,  110  Pac.  102  (1910). 

6.  Ark(msas. — Blackwell  v.  Glass, 
43  Ark.  209  (1884).  See  Albright  v. 
Mickey,  99  Ark.  147,  137  S.  W.  563 
(1911)     (judgment  of  justice  of  the 

peace  of  a  sister  State  must  be  proved 
by  the  production  of  the  original 
minutes  or  by  the  oath  of  witnesses 
who  have  compared  the  copy  pro- 
diiced) . 

Illinois. — Trader  v.  McKee,  3  IH. 
558    (1839). 


Maine.- — State  v.  Bartlctt,  47  Me. 
396  (1860). 

Missowri. — Duvall  v.  Ellis,  13  Mo. 
203   (1850). 

"North  Dakota. — See  Strecker  v. 
Railson,  16  N.  D.  68,  111  N.  W.  612 
(1907). 

South  Carolina. — Lawrence  ▼. 
Gaultney,  Cheeves  L.  7   (1839). 

The  justice  may  certify  to  a  copy 
of  a,  record  of  his  court;  State  v. 
Bartlett,  47  Me.  396  (1860)  ;  but  not 
that  a  certain  fact  is  shown  thereby; 
English  V.  Sprague,  33  Me.  440 
(1851);  or  as  to  what  is  its  legal 
eflfeet. 

7.  McGee  v.  Sheffield,  3  Stew.  &  P. 
(Ala.)  351  (1833)  ;  Winham  v.  Kline, 
77  Mo.  App.  36  (1898);  Etz  v. 
Wheeler,  23  Mo.  App.  449  (1886); 
Duvall  V.  Ellis,  13  Mo.  203  (1850); 
Mahurin  v.  Bickford,  6  N.  H.  567 
(1834)  (admissible  when  authenti- 
cated in  same  manner  as  foreign  judg- 
ments). 

8.  Georgia. — Sloan  v.  Wolfsfeld,  110 
Ga.  70,  35  S.  E.  344  (1899)  (must 
be  authenticated  under  great  seal  of 
State). 

Indiama. — ^Ault  v.  Zchering,  38  Ind. 
439   (1871). 
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prove  a  record  in  the  mode  so  provided  there  should  be  a  compli- 
ance with  the  provisions  of  the  law.' 


§  3421.  (Copies  and  Transcripts;  Judicial  Records;  Of  Other 
States);  Probate  Courts. —  The  record  of  a  court  of  probate  in 
one  State  may,  when  relevant,  be  proved  in  the  courts  of  another 
State  in  accordance  with  the  provisions  of  the  Federal  act.-'  Thus 
it  is  generally  held  that  proceedings  in  connection  with  the  probate 
of  a  will  are  "  judicial  proceedings  "  within  the  meaning  of  that 
term  as  used  in  the  enactment  and  that  a  record  thereof  may  be 
proved  either  as  there  provided  ^  or  as  may  be  allowed  by  the  law 
of  the  State  in  which  offered.^    So  the  appointment  of  a  guardian 


Iowa. — Tomlin  v.  Woods,  135  Iowa 
367,  101  N.  W.  135    (1904). 

Kansas. — Case  v.  Huey,  36  Kan. 
553    (1881). 

Michigan. — Howard  v.  Coon,  93 
Mich.  443,  53  N.  W.  513   (1893). 

Minnesotp,. — Smith  v.  Petrie,  70 
Minn.  433,  73  N.  W.  155   (1897). 

Tslew  York. — Bent  v.  Glaenzer,  17 
Miso.  569,  40  N.  Y.  Suppl.  657 
(1896). 

9.  Gay  v.  Lloyd,  1  Greene  (Iowa) 
78,  46  Am.  Dec.  499  (1847);  Warren 
V.  Flagg,  3  Pick.  (Mass.)  448  (1834). 

§  3481-1.  AiaSama.— Thrasher  v. 
Ingram,  33  Ala.  645  (1858)  ;  Ken- 
nedy V.  Kennedy's  Adm'r,  8  Ala.  391 
(1845);  Dozier  v.  Joyce,  8  Port. 
(Ala.)   303    (1839). 

Arkansas. — Carmichael  v.  Saint,  16 
Ark.  28   (1855). 

Georgia. — Settle  v.  Alison,  8  Ga. 
201   (1850). 

Illinois. — Spencer  v.  Langdou,  31 
111.  192    (1859). 

Maryland. — ^Case  v.  McGee,  8  Md. 
9    (1855). 

Mississippi. — Melvin  v.  Lyons,  10 
Sm.  &  M.  78   (1848). 

Missouri. — Bright  v.  White,  8  Mo. 
431   (1844). 

Pennsylvania.  —  Washabaugh.  v 
Entriken,  34  Pa.  St.  74   (1859). 

Texas. — Brown  v.  Mitchell,  88  Tex. 


350,  31  S.  W.  631,  36  L.  R.  A.  64 
(1895);  Abercrombie  v.  Stillman,  77 
Te.v.  589,  14  S.  W.  196  (1890); 
Grimes  v.  Smith,  70  Tex.  217,  8  S. 
W.  33  (1888);  Houze  v.  Houze,  16 
Tex.  598   (1856). 

2.  Alaliama. — Jemison  v.  Smith,  37 
Ala.  185    (1861). 

Louisiana. — Bowles'  Succession,  3 
Eob.  33  (1843);  Johnson  v.  Rannels, 
6  Mart.  N.  S.  631   (1838). 

Ma/ryland. — Case  v.  McGee,  8  Md.  9 
(1855). 

Miohigam. — ^See  Wilt  v.  Cutler,  38 
Mich.  189    (1878). 

Minnesota. — First  Nat.  Bank  of 
Memphis  v.  Kidd,  30  Minn.  334 
(1873). 

Mississippi. — ^Melvin  v.  Lyons,  10 
Sm.  &  M.  78   (1848). 

Missouri.— Keith  v.  Keith,  80  Mo. 
135  (1883);  Bradstreet  v.  Kinsella, 
7(1  Mo.  63  (1882);  Haile  v.  Hill,  13 
Mo.  612    (1850). 

Pennsylvania. — Criswell  v.  Alte- 
mus,   7  Watts   565    (1838). 

Vermont. — Walton  v.  Hall.  66  Vt. 
455,  29  Atl.  803   (1894). 

Virginia. — Gfornto  v.  Bonney,  7 
Leigh  334  (1836). 

3.  Gardner  v.  Ladue,  47  111.  211, 
95  Am.  Deo.  487  (1868)  (certified 
in  mode  required  by  State  laws). 
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may  be  proved  either  under  a  State  act  *  in  -whicli  case  the  want 
of  an  attestation  has  been  held  not  fatal,  it  appearing  that  there 
was  none.^  If  the  proceedings  axe  authenticated  under  the  act  of 
congress  referred  to,  proof  of  the  statute  giving  the  probate  court 
jurisdiction  is  not  essential,^  the  maxim  omnia  presumuntur  rite 
esse  acta  being  applicable^ 

As  proof  of  title. —  Where  lands  are  situated  within  the  State  in 
which  the  copy  is  offered  in  evidence,  it  seems,  according  to  the 
weight  of  authority,  that  the  copy  will  be  admitted  for  the  purpose 
of  proving  title  *  without  the  will  being  probated  in  the  State  in 
which  the  transcript  is  offered.  In  some  cases  the  suggestion  is 
made  that  a  copy  may  be  admitted  to  record  and  that  then  a  copy 
therefrom,  when  properly  authenticated,  might  be  received,®  at 
least  as  prima  facie  evidence. ■''* 

§  3422.  (Copies  and  Transcripts;  Judicial  Records);  State 
Courts  in  Federal  Courts. —  The  record  of  a  judgment  in  a  state 
court  in  order  to  be  admissible  in  a  Federal  court,  should  be  certi- 
fied in  accordance  with  the  mode  prescribed  by  section  905  of  the 
Federal  statutes.-'  The  certificate  should  show  that  the  person 
signing  it  as  judge  was,  at  the  time  of  so  signing,  the  judge,  chief 
justice  or  presiding  magistrate  of  the  court  in  which  the  judgment 
is  of  record.^     The  certificate  of  the  presiding  judge  that  the  at- 

4.  Brack  v.  Morris,  90  Kan.  64,  133  Texas. — Paschal  v.  Acklin,  27  Tex. 
Pac.  1183    (1913).  173   (1863). 

5.  Brack  v.  Morris,  90  Kan.  64,  138  Compare,  Doe  v.  Roe,  31  Ga.  593 
Pac.  1183    (1913).  (1860);   Newman  v.  Willetts,   52   111. 

6.  Puryea  v.  Beard,  14  Ala.  131  98  (1869);  Bradstreet  v.  Kinsella,  76 
(1848).  Mo.  63   (1882)  ;  Lewis  v.  St.  Louis,  69 

7.  Ripple  V.  Ripple,  1  Rawle  (Pa.)       Mo.  595    (1879). 

386    (1829).  9.  Carmichal  v.  Elmendorf,  4  Bibb. 

i.  Kentucky. — ^Carmichal  v.  Elmen-  (Ky. )      484      (1817);      Barstow     v. 

dorf,  4  Bibb  484   (1817).  Sprague,  40  N.  H.  27   (1859);  Ives  v. 

Maryland. — Beatty    v.    Mason,    30  Allyn,  12  Vt.  589    (1840). 

Md.   409    (1868);    Budd  r.  Brooke,  3  10.    Beatty   v.   Mason,    30   Md.   409 

Gill  198,  43  Am.  Dec.  321    (1845).  (1868). 

Vew       Hampshire. — Barstow        v.  §    3422-1.    Act    of    Cong.    May   26, 

Bprague,  40  N.  H.  27   (1859).  1790;   U.  S,  Rev.  Stat.  §  905;   U.  S. 

Ifew  Jersey. — Graham  v.   Whitely,  Omp.  Stat.  1901,  p.  677. 

26  N.  J.  L.  254   (1857).  2.    United    States    v.    Biebusch,    t 

'North  Carolina. — ^Kelly  v.  Ross,  44  Fed.    213,    1    McCrary    42     (1880); 

N.  C.  277   (1853),  following  Ward  v.  Tooker  v.  Thompson,  24  Fed.  Gas.  No. 

Hearne,  44  N.  0.  184   (1853).  14,097,   3  McLean   93    (1843);    Craig: 


3423 


Copies  of  Judicial  Eecoeds. 


^710 


testation  is  in  due  form  is  also  held  essential.^  The  act  does  not 
apply  when  the  record  of  a  judgment  rendered  in  a  State  court 
is  offered  in  evidence  in  a  Federal  court  sitting  in  the  same  State.* 

§  3423.  (Copies  and  Transcripts;  Judicial  Records);  Foreign 

Courts. —  Owing  to  inability  to  produce  the  record  of  the  pro- 
ceedings in  a  foreign  court,^  the  record  being  regarded  as  the  best 
evidence,^  proof  may  be  made  either  by  a  sworn  copy  made  by  one 
who  compared  it  with  the  original  ^  or  by  an  exemplified  copy, 
certified  with  the  great  seal  of  State,*  or  by  the  certificate  of  an 


V.  Brown,  6  Fed.  Caa.  No.  3,328,  Pet. 
C.  C.  353  (1816).  But  see,  Bennett 
V  Bennett,  3  Fed.  Cas.  No.  1,318, 
Deady  299  (1867)  ;  Edwards  v.  Smith, 
(Tex.  Civ.  App.  1911)   137  S.  W.  11«1. 

3.  Tooker  v.  Thompson,  24  Fed. 
Cas.  No.  14,097,  3  McLean  92   (1842). 

4.  Mewster  v.  Spalding,  17  Fed. 
Cas.  No.  9,513,  6  McLean,  24   (1853). 

§  3423-1.  Spaulding  v.  Vincent,  24 
Vt.  501    (185S). 

2.  Wickersham  v.  Johnston,  104 
Cal.  407,  38  Pac.  89  (1894) ;  Spauld- 
ing V.  Vincent,  24  Vt.  501   (1852). 

3.  Massachusetts. — Buttrick  v.  Al- 
len, 8  Mass.  272   (1811). 

New  Bampshire. — Piekard  v.  Bai- 
ley, 26  N.  H.  153  (1852)  (copy  certi- 
fied and  purporting  to  be  under  seal  of 
court  which  was  proved  by  a  witness 
testifying  as  to  its  genuineness  and 
that  the  one  certifying  to  the  copy 
iliad  long  acted  as  clerk  and  that  he 
had  read  the  record  while  the  other 
bad  held  the  copy;  held  sufficient). 

New  York. — Lincoln  v.  Battelle,  6 
Wend.   475    (1831). 

Vermont. — Spaulding  v.  Vincent,  24 
Vt.  501   (1852). 

United  States. — Church  v.  Hubhart, 
8  Cranch.  187,  2  L.  ed.  249   (1804). 

Englwnd. — See  Collins  v.  Mathew,  5 
East.  474  (1804)  (holding  a  judgment 
of  an  Irish  court  only  so  provable). 

Proof  may  be  made  by  "  a  sworn 
<^opy.  by  one  who  has  compared  it 
with  the  original  proceedings,  or  an 


exemplified  copy,  certified  by  the 
clerk  and  the  presiding  judge  and, 
the  seal  of  the  court,  with  the  broad 
seal  of  the  province  or  kingdom,  to 
the  appointment  of  the  judge,  with 
the  proper  certificate  from  the  office 
of  appointment."  Spaulding  v.  Vin-. 
cent,  24  Vt.  501,  504   (1852). 

4.  Griswold  v.  Pitcairn,  2  Conn.  85 
(1816);  Lincoln  v.  Battelle,  6  Wend. 
475  (1831)  ;  Spaulding  v.  Vincent,  24 
Vt.  501  (1852)  ;  Church  v.  Hubbart,  3 
Cranch.  187,  2  L.  ed.  248    (1804). 

"  If  it  appear  to  be  a  judicial  pro- 
ceeding under  the  great  seal,  it  is  to 
be  presumed,  that  all  the  formalities 
required  by  their  law  have  been  com- 
plied with.  ♦  »  •  This  seal 
proves  itself,  and  the  court  is  bound 
to  take  judicial  notice  of  it."  Gris- 
wold V.  Pitcairn,  2  Conn.  85  (1815), 
per  Swift,  C.  J. 

''  In  the  proof  of  foreign  docu- 
ments, there  must,  from  the  nature 
and  necessity  of  the  case,  be  some 
ultimate  limit,  beyond  which  no 
solemnity  of  authentication  can  be 
required.  And  the  public  national 
seal  of  a  kingdom  or  sovereign  state, 
is,  by  the  common  consent  and  usage 
of  civilized  communities,  the  highest 
evidence  and  the  most  solemn  sanc- 
tion, of  authenticity,  in  relation  to 
proceedings,  either  diplomatic  or  ju- 
dicial, that  is  known  in  the  inter- 
course of  nations;  and  as  such,  is 
taken  notice  of  judicially,  by  courts 
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officer  authorized  by  law,  which  certificate  must  itself  he  properly- 
authenticated.^  These  are  said  to  he  the  usual  if  not  the  only 
modes.^  In  some  states  statutes  prescribe  requirements  for  admis- 
sion of  copies  of  foreign  judicial  proceedings^ 


of  justice  in  other  States."  Griswold 
V.  Pitcairn,  2  Root  (Conn.)  85,  90 
(1816),  per  Gould,  J. 

"  The  clerk  or  prothonotary  of  a 
court  is  presumed  to  possess  authority 
to  make  and  certify  copies  of  the 
records  of  the  court  in  his  keeping, 
and  such  copies  are  duly  authenti- 
cated by  his  certificate  over  his  official 
signature,  and  by  the  seal  of  the 
court.  His  oflBcial  signature  and  the 
seal  are  duly  authenticated  by  th« 
great  seal  of  the  State  or  government 
in  which  the  court  is  found,  affixed 
to  the  certificate  of  the  keeper 
thereof.  The  great  seal  proves  it- 
self." Gunn  V.  Peakes,  36  Minn.  177, 
179,  30  N.  W.  466,  1  Am.  St.  Rep. 
661    (1886),  per  Berry,  J. 

Exemplifications  must  be  consid- 
ered as  prima  facie  correct.  Wood- 
bridge  V.  Austin,  3  Tyler  364,  4  Am. 
Dee.   740    (1803). 

It  is  not  sufficient  that  it  be  under 
the  seal  of  arms  of  the  secretary  of 
state.  Vandervoort  v.  Smith,  2  Cai. 
(N.  Y.)  155  (1804);  Church  v.  Hub- 
bart,  2  Cranch.  (U.  S.)  187,  2  Led. 
249    (1804). 

5.  Connecticut. — Spegail  v.  Per- 
kins, 2  Root  274  (1795)  (holding 
that  copies  of  proceedings  of  a  for- 
eign court  are  not  admissible  when 
attested  only  by  the  register  of  the 
court;  a  certificate  of  the  judge  that 
he  is  the  register  being  also  neces- 
sary) . 

Illinois. — Thompson  v.  Mason,  4  111. 
App.  452  (1879)  (holding  that  the 
official  certificate  must  be  authenti- 
cated either  by  proving  his  signature 
and  the  genuineness  of  the  seal  affixed 
or  if  the  court  has  no  seal  by  proof 
of  that  fact  and  of  the  signature  and 
authority  of  the  certifying  officer). 


Minnesota. — Gunn  v.  Peakes,  38 
Minn.  177,  30  N.  W.  466,  1  Am.  St. 
Rep.  661   (1886). 

'New  York. — Lincoln  v.  Battelle,  6 
Wend.  475  (1831)  (holding  that  the 
officer  having  custody  of  the  records 
can  give  an  exemplification,  authenti- 
cated under  the  seal  of  state)  ;  Pack- 
ard V.  Hill,  7  Cow.  434  (1827)  (hold- 
ing it  to  be  sufficient  where  the  pur- 
ported copy  of  a  judgment  recovered 
in  Havana  was  signed  by  the  clerk  of 
the  court  who  was  keeper  of  the 
record,  and  sealed  with  the  seal  of 
the  royal  college  of  notaries,  the 
court  having  no  seal,  such  authenti- 
cation being  the  customary  way  in 
which  documents  were  there  authenti- 
cated to  be  sent  to  foreign  countries ) . 

Vermont. — Pierson  v.  Boston,  1 
Ark.  55  (1825)  (holding  that  the 
persons  who  certify  must  be  sup- 
ported by  the  certificate  of  the  chief 
judge  or  justice  of  the  court). 

United  States. — Church  v.  Hub- 
bart,  2  Oranch.  187,  2  Led.  249 
(1804). 

England. — Henry  v.  Adey,  3  East. 
221  (1803)  (holding  that  it  is  not 
sufficient  to  prove  the  judge's  hand- 
writing subscribed  to  a  foreign  judg- 
ment without  proving  that  the  seal 
annexed  thereto  is  the  seal  of  the 
court). 

A  certificate  by  a  foreign  minister 
is  not  sufficient  in  respect  to  matters 
in  no  way  connected  with  his  func- 
tions as  minister.  Stein  v.  Bowman. 
13  Pet.  (U.  S.)  209,  10  L.  ed.  207 
(1839). 

6.  Church  v.  Hubbart,  2  Cranch. 
187,  2  L.  ed.  249  (1804).  See  Butt- 
rick  v.  Allen,  8  Mass.  273,  5  Am.  Dec. 
105    (1811). 

An   admiralty   court's   proceedings, 
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the  court  being  one  acting  under  the 
law  of  nations,  may  be  proved  by 
copies  certified  under  the  seal  of  the 
court  by  the  deputy  register,  who  is 
certified  by  the  judge  of  the  court, 
who  in  turn  is  certified  by  a  notary 
public.  iSee  Gardere  v.  Columbian  Ins. 
Co.,  7  Johns.  (N.  Y.)  514  (1811); 
Yeaton  v.  Fry,  5  Cranch.  (U.  S.)  335, 
3  L.  ed.  117  (1809).  See  also  Thomp- 
son V.  Stewart,  3  Conn.  171  (1819) 
holding  that  the  seal  of  a  court  of 
admiralty,  like  a  national  seal, 
proves  itself,  and  that  the  decree  of 
such  a,  court  is  sufficiently  authenti- 
cated when  it  is  under  the  seal  of  the 
court  and  certified  by  the  deputy 
register.  In  this  case  it  was  said: 
"  By  common  consent  and  general 
usage,  the  seal  of  a  court  of  admir- 
alty has  been  considered  as  sufficiently 
authenticating  its  records.  No 
objection  has  prevfiiled  against  the 
reception  of  a  decree  of  a  court  act- 
ing upon  the  law  of  nations,  when 
established  by  its  seal.  The  seal  is 
deemed  to  be  evidence  of  itself,  be- 
cause such  courts  are  considered  as 
courts  of  the  whole  civilized  world, 
and  every  person  interested  as  a 
party."  Per  Hosmer,  J. 

7.  California.  —  Wickersham  v. 
Johnston,  104  Cal.  407,  38  Pac.  89, 
43  Am.  St.  Rep.  118  (1894)  (re- 
quiring attestation  of  clerk,  seal  of 
court,  if  there  be  a  clerk  and  seal  or 
of  the  legal  keeper  of  the  record  with 
his  seal  if  there  be  one  together  with 
certificate  of  chief  judge  or  presiding 
magistrate  as  to  the  official  eharactSr 
of  the  official  certifying,  that  his  sig- 


nature is  genuine  and  attestation  in 
due  form;  and  the  authentication  of 
the  chief  judge  or  presiding  magis- 
trate's signature  by  an  official  repre- 
sentative di  the  United  States  in  that 
country). 

Illinois. — Thompson  v.  Mason,  4 
111.  App.  453   (1879). 

Louisiana. — Succession  of  Lorenz, 
41  La.  Ann.  1091,  6  So.  886,  7  L.  R. 
A.  265  (1889)  (determining  suffi- 
ciency of  authentication  under  act 
permitting  copies  of  foreign  judg- 
ments to  be  introduced  in  evidence 
'•■  if  they  are  clothed  with  all  the 
forms  required  to  prove  their  authen- 
ticity in  the  country  in  which  they 
are  pronounced"). 

Michigan. — Capling  v.  Herman,  17 
Mich.  524  (1869)  (requiring  attesta- 
tion of  clerk  of  the  court,  certificate 
of  chief  justice  that  he  is  clerk,  cer- 
tificate of  officer  holding  great  seal 
that  court  is  duly  constituted,  nature 
of  its  jurisdiction  and  verification  of 
seal  and  signature  of  the  clerk  and 
chief  justice). 

Nebraska. — ^Linton  v.  Baker,  1 
Nebr.  (Unoff.)  896,  96  N.  W.  251 
(1901)  (requiring  substantially  same 
as  the  Michigan  statute  just  referred 
to). 

New  York. — Van  Deventer  v.  Mor- 
timer, 56  Misc.  R.  (N.  Y.)  650,  107 
N.  Y.  Supp.  564  (1907)  (requiring 
authentication  by  the  attestation  of 
the  clerk  of  the  court,  with  the  seal  of 
the  court  affixed  or  of  the  officer  in 
whose  custody  the  record  is  legally 
kept,  under  the  seal  of  his  office). 
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Public  Documents;  Official  Eegistees,  Papers  and 
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official  registers,  papers  and  writings,  2434:- 
administrative  requirements,  3425. 
absence  of  statute,  3426. 
kept  for  particular  purpose,  3427. 
self  serving  entries,  3428. 
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appraisals;  custom  house,  3429. 
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bond  registers,  3431. 

certificates  by  public  officials,  3432. 

administrative  requirements,  3433. 
by  deputies  or  clerhs  in  name  of  principal, 
3434. 

clerics  of  courts;  records  kept  by,  3435. 

county  records,  3436. 

death  registers,  3437. 

election  certificates,  registry  lists,  etc.,  3438. 

Federal  official  records,  3439. 

inventories,  3440. 

land  records  of  grants  and  patents,  3441. 
identification  necessary,  3442. 

letters  of  an  official  character,  3443. 

marriage  registers,  3444. 

military  and  naval  records,  3445. 

municipal  records,  3446. 

official  maps,  3447. 

post-office  records,  3448. 

prison  records,  3449. 

school  records,  3450. 

sheriffs'  books  and  records,  3451. 

State  officials  records,  3452. 

surveyors'  records,  3453. 
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tax  books,  etc.,  3454. 

as  evidence  of  value,  3455. 
town  officials'  records,  3456. 
weather  records,  3457. 
private  writings  of  record;  conveyances,  3458. 

statutes  controlling,  3459. 

administrative  requirements,  3460, 


§  3424.  (Public  Documents) ;  Official  Registers,  Papers  and 

Writings. —  Records  made  by  public  officers  in  the  course  of 
their  official  duty  under  a  law  which  requires  the  keeping  of  such 
records  or  which  are  required  by  the  nature  of  the  office  are  ordi- 
narily admissible  ^  as  prima  facie  ^  though  not  conclusive  evidence 


§  3424-1.  Connecticut. — Enfield  v. 
Ellington,  67  Conn.  459,  34  Atl.  318 
(1896)    (registry  lists  of  electors). 

Idaho. — Black  Canyon  Irr.  Dist.  v. 
Marple,  19  Ida.  176,  113  Pac.  766 
(1911)  (record  copy  of  order  signed 
by  board  of  county  reg.  commission- 
ers). 

Illinois. — Chicago  v.  Fitzmaurice, 
138  111.  App.  239  (1907)  (rules  of 
Civil  Service  Commission  are  public 
records  and  must  be  proved  by  rules 
themselves  or  by  properly  authenti- 
cated copy) . 

Kentucky. — ^Andricus  v.  Pineville 
Coal  Co.,  121  Ky.  724,  90  S.  W.  233, 
38  Ky.  L.  Rep.  704  (1906)  (record 
kept  by  an  inspector  of  mines) ; 
Loving  v.  Warren  County,  14  Bush 
316  (1878)  (register  of  bonds  issued 
by  corporations). 

Louisiana. — Succession  of  Short,  45 
La.  Ann.  1485,  14- So.  184   (1893). 

Maine. — See    Brackett    v.    Persona 
Unknown,  53  Me.  338    (1861)     (book 
purporting    to    be    proprietary    rec 
ords). 

Massachusetts. — Delaney  v.  Fram 
ingham  Gas.  F.  &  P.  Co.,  202  Mass, 
359,  88  N.  E.  773  (1909)  (hospital 
records;  statute)  ;  Worcester  v, 
Northborough,  140  Mass.  397,  5  N.  E 


270  (1886)  (list  of  oiEcers  and  sol- 
diers published  by  adjutant  general 
under  authority  of  legislature). 

Michigan. — People  v.  Kemp,  75 
Mich.  410,  43  N".  W.  439  (1889) 
(record  kept  by  clerk  of  House  of 
Correction). 

Nevada. — State  v.  Baker,  35  Nev. 
1.  126  Pac.  345  (1913)  (ballots  and 
election  returns  when  deposited  in 
accordance  viiih  Rev.  Law  1795  are 
public  documents). 

New  Hampshire. — ^Hayward  v. 
Bath,  38  N.  H.  179  (1859)  (reports 
of  county  commissioners). 

North  Dakota. — Miller  v.  Northern 
Pac.  Ry.  Co.,  18  N.  D.  19,  118  N.  W. 
345  (1908)  (public  record  kept  pur- 
suant to  law  of  sister  State;  records 
of  department  of  State  Weighmas- 
ter)  ;  State  v.  Donovan,  10  N.  D.  303, 
86  N.  W.  709  (1901)  (records  of 
Bales  kept  by  druggists). 

Philippines. — United  States  v.  Ar- 
ceo,  11  Philippine  530  (1908)  (can- 
onical entries  in  parochial  books  kept 
in  accordance  with  requirements  of 
law  are  public  records  and  do  not  lose 
their  character  as  such  by  a  change  in 
sovereignty  which  enacts  no  law  abol- 
ishing their  character  as  such). 

South       Carolina  —  Freeman       v. 
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of  the  facts  which  they  assert.*  It  is  not  essential  to  their  admis- 
sibility that  a  statute  require  that  they  be  kept,  it  being  sufficient 
if  necessary  to  keep  them  in  the  discharge  of  a  public  duty.*  It 
is  also  sufficient  if  they  are  made  by  one  under  the  authority  and 
direction  of  a  public  officer."  This  rule  also  applies  to  official 
documents  or  papers  which  an  official  is  required  to  prepare  in 


Bailey,  50  S.  C.  241,  37  S.  E.  686 
(1897)  (books  of  account  of  probate 
judge). 

United  States. — Evanston  v.  Gunn, 
99  U.  S.  660,  35  L.  ed.  306  (1878) 
(United  States  Signal  Service  rec- 
ord). 

Wyoming. — Board  of  County  Com- 
m'rs  V.  Patrick,  18  Wyo.  130,  104  Pac. 
531,  107  Pac.  748  (1909)  (field  notes 
and  plot  on  record). 

United  States. — Hogarth  Shipping 
Co.  V.  Federal  Sugar  Refining  Co., 
174  Fed.  378  (1909);  Owings  v. 
Speed,  5  Wheat.  430,  5  L.  ed.  124 
(1830)  (books  of  a  corporation  es- 
tablished for  public  purposes ) . 

England. — Doe  v.  Andrews,  15  Q. 
B.  756,  69  E.  C.  L.  756  (1850)  (entry 
in  a  parish  book  of  a  burial). 

"  Ofiicial  registers  or  books  kept  by 
persons  in  public  office  in  which  they 
are  required,  whether  by  statute  or 
by  nature  of  the  office,  to  write  down 
particular  transactions  occurring  in 
the  course  of  their  public  duties  and 
under  their  personal  observation,  are 
generally  admissible  in  evidence,  not- 
withstanding their  authenticity  is 
not  confirmed  by  the  ordinary  test  of 
truth,  the  obligation  of  an  oath,  and 
an  opportunity  to  cross-examine  the 
person  on  whose  authority  the  truth 
of  the  document  depends.  *  *  *  It 
is  not  necessary  to  the  admissibility 
in  evidence  of  an  official  register  of 
this  kind  that  a  statute  should  ex- 
pressly require  it  to  be  kept  or  that 
the  nature  of  the  office  should  render 
it  indispensable."     Bell  v.  Kendrick, 


35  Fla.  778,  785,  6  So.  868  (1889), 
per  Raney,  C.  J. 

"  On  account  of  the  credit  due  to 
the  officials  empowered  to  record  the 
facts  in  the  public  interest,  such 
records  are  evidence  of  the  facts  with- 
out the  usual  tests  of  truth."  How- 
ard V.  Illinois  Trust  &  Sav.  Bank,  189- 
111.  568,  59  N.  E.  1106  (1901),  per 
Mr.  Justice  Cartwright. 

Verifiied  copy  filed  of  ship's  mani- 
fest is  a,  public  record.  "  It  would 
seem  to  be  settled  upon  authority 
that  a  manifest,  or  a  report,  like  thiv 
one  in  question,  made  by  a  designated 
officer  under  the  positive  require- 
ments of  a  statute  regulating  the 
manner  in  which  such  officer  shall  dis- 
charge a  quasi  public  duty,  delivered 
to  a  proper  officer  of  the  government 
which  confers  the  authority  and  im- 
poses the  duty,  and  produced  by  u, 
proper  custodian  from  the  proper 
government  office,  so  far  partakes  of 
the  character  of  a  public  document  as 
to  become  evidence  of  the  facts  which 
it  contains  and  which  it  is  by  law 
required  to  set  out.''  Mclnerney  v. 
United  States,  143  Fed.  139,  736,  74 
C.  C.  A.  655   (1906),  per  Aldrich,  J. 

%:  Trentham  v.  Waldrop,  119  Ga. 
153,  45  S.  E.  988  (1903);  Hayward 
v.  Bath,  38  N.  H.  179  (1859) ;  Seavey 
v.  Seavey,  37  N.  H.  135  (1858)  ;  Al- 
legheny v.  Nelson,  35  Pa.  St.  333 
(1855). 

3.  Enfield  v.  Ellington,  67  Conn. 
459,  34  Atl.  318   (1896). 

4.  Infra,  §  3436. 

5.  Infra,  §  3436. 
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the  performance  of  his  duty,*  or  to  reports  so  made/  even  though 
the  action  is  one  between  third  parties.^ 

§  3425.  (Public  Documents;  Official  Registers,  Papers  and 
Writings);  Administrative  Requirements. —  A  record  to  be  ad- 
missible as  a  public  record  should  be  intended  as  a  mode  of  pre- 
serving the  recollection  of  the  facts.  ^  To  render  such  a  record 
admissible  it  is  further  required  that  it  must  have  been  made 
either  by  a  superior  officer  or  under  his  direction  and  be  a  record 
of  occurrences  or  acts  which  either  by  statute  or  the  duties  of  his 
office  he  was  required  to  keep,^  though  the  fact  that  the  record 


G.  See  Trentham  v.  Waldrop,  119 
Cjla.  152,  45  S.  E.  988  (1903)  (super- 
ior court  clerk's  certificate  showing 
person  duly  registered  in  compliance 
with  law)  ;  Bruce  v.  Holden,  21  Pick. 
(Mass.)  187  (1838)  (returns  and  cer- 
tificates of  sworn  officers)  ;  City  of 
Dickihson  v.  White,  25  N.  D.  523,  143 
N.  W.  754  (1913)  (receipts  given  by 
city  treasurer  to  county  treasurer  for 
money  delivered  by  latter  to  former). 

7.  Illinois  Cent.  R.  Co.  v.  Holt,  92 
S.  W.  540,  29  Ky.  L.  Rep.  135  (1906) 
(written  report  of  government  in- 
spector respecting  live  stock  proved  by 
him  to  be  correct)  ;  Davenport  v.  Me- 
Kee,  98  N.  C.  500,  4  S.  E.  545  (1887) 
(record  of  settlements  by  persons  au- 
thorized to  audit  county  ofTicers' 
accounts)  ;  State  v.  Biggs,  33  N.  C. 
(11  Ired.  L.)  412  (1850)  (returns  of 
a  guardian  to  the  court  of  his  account 
with  his  ward)  ;  Allegheny  v.  Nelson, 
25  Pa.  St.  333  (1855)  (acts  of  State 
officers  in  appraising,  granting  a  war- 
rant and  surveying)  ;  Burton  v. 
Seifert  &  Co.,  108  Va.  338,  61  S.  E. 
^33  (1908)  (reports  of  government  in- 
spectors of  buildings  admissible  when 
verified).  Compare,  Griffiths  v.  San- 
itary District,  174  111.  App.  100 
(1912)  (where  report  was  made  on 
information  furnished  to  the  official 
by  third  persons) . 

,  "W  henever   persons   are   appointed 
by  the  law,  or  under  the  authority  of 


law,  to  investigate  any  matter  of  fact 
under  oath,  and  to  make  a  return  or 
report  upon  the  subject,  the  same  be- 
ing the  foundation  of  no  judgment  or 
judicial  decree  between  parties,  the 
return  or  report  so  made  is  admissi- 
ble in  evidence  between  those  who 
were  in  no  sense  parties  to  the  pro- 
ceeding. It  is,  however,  in  general, 
prima  facie  evidence  only,  and  not 
conclusive,  though  in  some  cases  made 
conclusive  by  statute."  Seavey  v. 
Seavey,  87  N.  H.  125,  131  (1858),  per 
Bell,  J.  (inventories  of  estates  of  de- 
ceased persons). 

8.  Enfield  v.  Ellington,  67  Conn. 
459,  34  Atl.  318    (1896). 

§  3425-1.  Coleman  v.  Com.,  25 
Gratt.  (Va.)  865,  18  Am.  Rep.  711 
(1874);  Hegler  v.  Faulkner,  153  U. 
S.  109,  14  S.  Ct.  779,  38  L.  ed.  653 
(1893). 

2.  Colorado. — Big  Thompson  &  P. 
R.  Ditch  Co.  v.  Mayne,  36  Colo.  355, 
91  Pac.  44  (1906). 

District  of  Columhia. — Birming- 
ham V.  Pettit,   21   D.  C.   209    (1892). 

Georgia. — Daniel  v.  Bailey,  118  Ga. 
408,  45  S.  E.  379  (1903);  White  v. 
Clements,  39  Ga.  232  (1869). 

Iowa. — In  re  Jones,  130  Iowa  177, 
106  N.  W.  610  (1906)  ;  Butler  v.  St 
Louis  L.  Ins.  Co.,  45  Iowa  93   (1876). 

Kansas. — State  v.  Krause,  58  Kan. 
651,  50  Pac.  883   (1897). 
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may  contain  some  matter  which  should  not  appear  thereon  will 
not  operate  to  exclude  it  as  to  those  facts  which  are  properly 
entered.^  If  it  be  a  record  not  made  in  the  performance  of  official 
duty  and  appears  to  have  been  prepared  by  the  entrant  merely 
for  his  own  convenience  it  will  not  be  received,*  and  where  the 
statute  provides  that  a  record  kept  by  a  public  official  shall  only 
be  competent  evidence  as  to  those  matters  which  he  is  bound  by 
law  to  record  and  file,  no  paper  or  entry  becomes  legal  evidence 
which  is  not  within  the  proviso  of  the  statute.  The  mere  fact  of 
the  entry  of  some  matter  upon  the  record  will  not  operate  to 
render  it  admissible  as  proof  thereof;  it  must  have  been  properly 
incorporated  therein.^  It  is  also  regarded  as  essential  to  the  official 
character  of  such  books  that  the  entries  should  have  been  made 
promptly  after  the  transaction  which  they  purport  to  record,^  and 
by  the  person  whose  duty  it  is  to  make  them.'^    It  is  also  essential, 


Maine. — Inhabitants  of  Milford  v. 
Greeubuah,  77  Me.   330    (1885). 

Massachusetts.- — Allen  v.  Kidd,  197 
Mass.  256,  84  N.  E.  122  (1908); 
Cashin  v.  New  York,  N.  H.  &  H.  R. 
Co.,  185  Mass.  543,  70  N.  E.  930 
(1904);  Com.  v.  McGarry,  135  Mass. 
553  ( 1883 )  ;  Colburn  v.  Ellis,  5  Mass. 
427    (1809). 

Michigan. — Taylor  v.  Jackson,  151 
Mich.  639,  115  N.  W.  977  (1908); 
Newell  V.  MoLarney,  49  Mich.  332, 
13  N.  W.  539  (1882);  Danielson  -v. 
Dyckman,  26  Mich.  169  (1872); 
Smith  V.  Lawrence,  12  Mich.  431 
(1864). 

Mississippi, — Coopwood  v.  Prewett, 
30  Miss.   206    (1855). 

Missouri. — Carter  v.  Hornback,  139 
Mo.  238,  40  S.  W.  893  (1897);  Han- 
nibal V.  Richards,  35  Mo.  App.  15 
(1889). 

New  Hampshire. — Davis  v.  Clem- 
ents, 2  N.  H.  390   (1821). 

TSlew  Jersey. — See  Meyer  &  Peter  V. 
Creighton,  83  N.  J.  L.  749,  85  Atl.  344 
(1912). 

Pennsylvania. — Coxe  v.  Deringer, 
78  Pa.  St.  271  (1875);  Salmon  v. 
Ranee,  3  Serg.  &  R.  311    (1817). 

7 


South  Dakotot. — McKinnon  v.  Ful- 
ler (S.  D.  1914),  146  N.  W.  910; 
Putnam  v.  Custer  County,  25  S.  D. 
542,  127  N.  W.  641  (1910);  State  v. 
Flagstad,  25  S.  D.  337,  126  N.  W. 
585  (1910)  ;  Davis  v.  Davis,  24  S.  D. 
474,  124  N.  W.  715   (1910). 

England. — Doe  v.  Bray,  8  B.  &  C. 
813,  7  L.  J.  K.  B.  O.  S.  161,  3  M.  & 
R.  428,  15  E.  L.  L.  399   (1828). 

A  sunney  by  one  not  officially  au- 
thorized to  act  is  not  admissible. 
Maples  v.  Hoggard,  58  Ga.  315 
(1877) ;  Gray  v.  Waterman,  40  111, 
522  (1866);  Wilson  v.  Stoner,  9 
Serg.  &  R.  (Pa.)  39,  11  Am.  Dec.  664 
(3882);  Vincent  v.  HufT,  4  Serg.  & 
R.   (Pa.)    298   (1818). 

3.  Scott  v.  Williams,  74  Kan.  448, 
87  Pac.  550    (1906). 

4.  Lloyd  V.  Simons,  90  Minn.  237, 
95   N.   W.    903    (1903). 

5.  Jackson  v.  Collins,  16  N.  Y. 
Suppl.  651    (1891). 

6.  Birmingham  v.  Pettit,  21  D.  C. 
209    (1888). 

7.  Doe  v.  Bray,  8  B.  &  C.  813,  7  L. 
J.  K,  B.  0.  S.  161,  3  M.  &  R.  428,  15 
E.  C.  L.  399  (1838). 
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"where  such  a  book  is  offered,  that  there  should  be  some  proof  of 
its  oiScial  character.*  It  is  not,  however,  necessary  that  the  orig- 
inal paper  or  papers  from  which  a  record  is  made  be  produced.® 
The  canon  of  completeness  also  controls  in  the  case  of  such  docu- 
ments as  in  the  case  of  other  writings.^" 

§  3426.  (Public  Documents;  Official  Registers,  Papers  and 
Writings);  Absence  of  Statute. —  A  book  may  not  be  strictly 
admissible  as  a  public  record  there  being  no  express  provision  of 
law  requiring  it  to  be  kept.-'  The  fact,  however,  that  such  a  book 
is  kept  or  directed  to  be  kept  by  a  proper  superior  of&cer  for  the 
purpose  of  recording  acts  performed  in  the  discharge  of  an  official 
duty  is  sufficient.  It  is  not  necessary  that  it  should  be  kept  in 
pursuance  to  a  mandate  of  a  statute  or  that  its  keeping  is  indis- 
pensable to  the  nature  of  the  office.^     Thus  a  book  kept  by  the 


8.  "In  the  absence  of  such  proof  they 
could  possess  no  legal  value  as  evi- 
dence and  it  does  not  appear  by  the 
bill  of  exceptions,  nor  is  it  pretended, 
that  any  evidence  was  given  of  nuch 
ofBcial  character,  unless  certain  re- 
citals themselves  contained  in  the 
papers,  should  be  so  considered. 
*  *  *  So  long  as  no  evidence  ap- 
peared, aside  from  the  contents  of 
the  papers,  to  show  that  the  writ- 
ings themselves  were  official  memor- 
ials of  the  doings  of  the  proper  town- 
ship, the  papers  were  devoid  of  value 
as  instruments  of  evidence  and  plainly 
incompetent  to  prove  their  own  au- 
thenticity." Hall  V.  People,  21  Mich. 
456    (1870),  per  Graves,  J. 

9.  "  When  a  record  is  required  to 
be  made  and  kept  as  an  official  act,  it 
is  not  readily  perceived  upon  what 
principle  of  law  it  can  be  alleged,  that 
the  original  paper,  from  which  it  was 
made,  is  better  evidence,  than  the 
record  verified  by  the  official  oath  of 
him,  who  makes  it."  Thorn  v.  Case, 
21  Me.  393   (1842),  per  Shepley,  J. 

10.  See  supra,  §  506. 

§  3426-1.  County  of  La  Salle  v. 
Simmons,   10  111.   513    (1849)  ;    Cole- 


man V.  Com.,  25  Gratt.  (Va.)  865,  18 
Am.  Rep.  711  (1874);  Evanston  v- 
Gunn,  99  U.  S.  660,  25  L.,  ed.  306 
(1878).  See  Richards  v.  Bussell,  7» 
Wash.  554,  127  Pac.  198    (1912). 

2.  California. — Kyburg  v.  Perkins, 
6  Cal.  674  (1856)  (book  of  accounts 
kept  in  the  office  of  an  alcalde)  ;  see 
Hesser  v.  Rowley,  139  Cal.  410,  73 
Pac.  156    (1903). 

Colorado. — Cooper  v.  People,  38 
Colo.  87,  63  Pac.  314    (1900). 

District  of  Columbia.  —  United 
States  v.  Cross,  30  D.  C.  365  (1893) 
(record  of  the  measurement  of  a  con- 
victed person). 

Florida. — Bell  v.  Kendrick,  25  Fla. 
778,  6  So.  868    (1889). 

Illinois. — County  of  La  Salle  v. 
Simmons,  10  111.  513    (1849). 

Kentucky. — ^See  Com.  v.  Tate,  89 
Ky.  587,  13  S.  W.  113,  18  Ky.  L.  Rep. 
1    (1890). 

Michigan. — Groesbeck  v.  Seeley,  13 
Mich.  329    (1865). 

'New  Jersey.— State  t.  Van  Winkle, 
25  N.  J.  L.  73   (1855). 

North  Carolina. — See  Knott  v. 
Raleigh,  etc.,  R.  Co.,  98  N.  C.  73,  3 
S.  E.  735,  2  Am.  St.  Rep.  381   (1887^ 
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direction  of  county  commissioners  respecting  the  affairs  of  the 
county  may  be  received  as  prima  facie  evidence  against  the 
county,^  as  may  also  a  book  kept  by  a  county  treasurer  containing 
entries  of  facts  in  respect  to  tax  sales,*  the  book  of  minutes  kept 
by  school  trustees  in  regard  to  the  notice  of  a  meeting  of  the  in- 
habitants of  the  town,**  or  a  record  book  kept  by  a  jailor  of  a  public 


(record  of  the  state  of  the  weather). 

Virginia. — Coleman  v.  Com.,  25 
Gratt.  865,  18  Am.  Rep.  711   (1874). 

Vnited  Sfotes.— White  v.  XJ  S.,  164 
U.  S.  100,  17  S.  Ct.  38,  41  L.  ed.  365 
(1896);  Daly  v.  Webster,  56  Fed. 
483,  4  C.  C.  A.  10  (1893)  ;  Evanston 
V.  Gunn,  99  U.  S.  660,  25  L.  ed.  306 
(1878)  ;  Gait  V.  Galloway,  4  Pet.  (U. 
S.)   332,  7  L.  ed.  876   (1830). 

Compare  Ayer  v.  Sawyer,  32  Me. 
163   (1850). 

"  To  entitle  a  book  to  the  character 
of  an  official  register,  it  is  not  neces- 
sary that  it  be  required  by  an  express 
statute  to  be  kept,  nor  that  the  nature 
of  the  office  should  render  the  book 
indispensable;  it  is  sufficient  that  it 
be  directed  by  the  proper  authority 
to  be  kept."  Kyburg  v.  Perkins,  6  Cal. 
674,  676   (1856),  per  Terry,  J. 

"  It  may  be  admitted  that  there  is 
no  statute  expressly  authorizing  the 
admission  of  such  a  record,  as  proof 
of  the  facts  stated  in  it,  but  many 
records  are  properly  admitted  with- 
out the  aid  of  any  statute  *  *  » 
The  record  admitted  in  this  case  was 
not  a  private  entry  or  memorandum. 
It  had  been  kept  by  a  person  whose 
public  duty  it  was  to  record  truly  the- 
facts  stated  in  it  *  *  *  To  entitle 
tliem  to  admission  it  is  not  necessary 
that  a  statute  requires  them  to  be 
kept.  It  is  sufficient  that  they  are 
kept  in  the  discharge  of  a  public 
duty."  Evanston  v.  Gunn,  99  U.  S. 
660,  666,  35  L.  ed.  306  (1878),  per 
Mr.  Justice  Strong. 

"  On  principles  of  the  common  law, 
official  registers,  or  books  kept  by 
persons  in  public  office,  in  which  they 


are  required,  whether  by  statute  or 
by  the  nature  of  their  office,  to  write 
down  particular  transactions  occur- 
ring in  the  course  of  their  public 
duties  and  under  their  personal  ob- 
servation, as  well  as  all  other  docu- 
ments of  a.  public  nature,  are  gener- 
ally admissible  in  evidence.  The  de- 
gree of  confidence  due  to  such  docu- 
ments arises  out  of  the  fact  that  they 
have  been  made  by  accredited  agents 
appointed  for  the  purpose,  and  that 
tlieir  subject-matter  is  of  a  public 
character."  Block  v.  U.  S.,  7  Ct.  CI. 
406,  413   (1871),  per  Milligan,  J. 

"  Official  registers,  or  books  kept  by 
persons  in  public  office,  in  which  they 
are  required  to  write  down  particular 
transactions,  or  to  enrol  or  record 
particular  contracts  or  instruments, 
are  generally  admissible  in  evidence, 
notwithstanding  their  authenticity  is 
not  confirmed  by  those  usual  and 
ordinary  tests  of  truth — the  obliga- 
tion of  an  oath  and  the  power  of 
cross  examining  the  persons  on  whose 
authority  their  truth  and  authen- 
ticity may  depend.  This  has  been 
said  to  be,  because  they  are  required 
by  law  to  be  kept,  because  the  entriesi 
in  them  are  of  public  interest  and 
notoriety,  and  because  they  are  made 
under  the  sanction  of  an  oath  of 
office,  or  in  the  discharge  of  an  official 
duty."  Ferguson  v.  Clifford,  37  N.  H. 
86    (1858),  per  Fowler,  J. 

3.  County  of  La  Salle  v.  Simmons, 
10  111.  513    (1849). 

4.  Groesbeck  v.  Seeley,  13  Mich. 
329    (1865). 

5.  State  V.  Van  Winkle,  25  N.  J.  L. 
73    (1855). 


;§§  3427,  3428  Official  Documents.  4Y20 

jail  concerning  the  admission  and  discharge  of  prisoners  and  other 
matters  connected  with  the  conduct  of  the  jail.® 

§  3427.  (Public  Documents;  Official  Registers,  Papers  and 
Writings) ;  Kept  for  Particular  Purpose. —  A  record  may  be  kept 
by  virtue  of  a  statute  or  an  ordinance  for  specific  purposes 
only  and  not  be  a  public  record  in  the  sense  that  it  is  com- 
petent evidence  for  all  purposes.^  Thus  a  statute  and  ordinance 
requiring  that  the  board  of  health  of  a  city  shall  keep  records  re- 
specting deaths  within  the  city  have  been  regarded  as  police  regu- 
lations, and  the  records  so  kept  to  be  for  local  and  specific  purposes 
and  not  evidence  between  private  parties  of  the  facts  so  recorded.^ 
Similarly  entries  on  a  police  blotter  concerning  an  accident  and 
characterizing  the  conduct  of  one  of  the  parties  as  negligent  have 
been  rejected  in  an  action  by  the  other  party  to  recover  damages.* 

§  3428.  (Public  Documents;  Official  Registers,  Papers  and 
Writings) ;  Self  Serving  Entries. —  The  fact  that  the  record  may 
tend  to  operate  in  favor  of  the  official  by  whom  it  was  made  is  not 
fatal  to  its  admissibility.  •'•  It  frequently  occurs  from  the  necessity 
of  the  case  that  an  officer  must  in  the  due  and  proper  performance 
of  his  duties  make  such  an  entry.^  Thus  it  may  be  admissible 
to  prove  the  official's  appointment*  or  election  to  office;  the  per- 

6.  White  V.  tJ.  S.,  164  U.  S.  100,  17  Hamblin,  6  Duer  (N.  Y.)   512   (1857)  ; 

6.  Ct.  38;   41  L.  ed    365    (1896).  Bisaell   v.    Hamlin,    13    Abb.   Pr.    (N. 

§  3427-1.   Saetelle  v.   Metropolitan  Y.)    32    (1860);   Irish  Soc.  v.  Derry, 

L.  Ins.  Co.,  81  Mo.  App.  509    (1899)  ;  13  CI.  &  F.  641,  8  Eng.  Reprint  1561 

Connor  v.  Metropolitan  L.  Ins.  Co.,  78  (1845). 

Mo.  App.  131    (1898).     See  Butchers  2.    Briggs    v.    Murdoek,    13    Pick. 

Slaughtering  &  M.  Assoc,  v.  Boston,  (Mass.)   305    (1832). 

214  Mass.  254,  101  N.  E.  426   (1913)  "The  effect  of  this  is  to  noiake  his 

(register  kept  by  a  draw  tender,  even  own  acts  evidence  in  his  own  favor, 

though  required  by  city  ordinance,  in  and  to  enable  him,  by  his  own  certifi- 

which  he  is  to  make  entries  by  way  cate,  to  make  proof  of  his  title.     But 

■of  comment  in  the  nature  of  a  ship's  this  is  a  necessary,  and  by  no  means 

log;   not  public  document).  an   unusual    consequence,    and   gener- 

2.  Buffalo  Loan  T.  &  S.  D.  Co.  v.  ally  takes  place  in  cases  where  the 
Knights  Templar,  126  N.  Y.  450,  27  recording  officer  derives  his  authority 
N.  E.  942   (1891).  from   the,  constituency   whose   doings 

3.  Kerr  v.  Metropolitan  St.  R.  Co.,  he  records."     Shattuck  v.  Gibson,  19 
27  Misc.   R.    (N.  Y.)    190,   57  N.  Y.  N.  H.  296   (1848),  per  Woods,  J. 
Suppl.  794  (1899).  3.  Briggs     v.     Murdoek,     13     Pick. 

§    3428-1.    Briggs    v.    Murdoek,    13       (Mass.)    305    (1832). 
Pick.   (Mass.)   305   (1832);  Bissell  v. 
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formanee  of  official  acts  by  him;*  the  rendition  of  services  in  an 
action  to  recover  for  their  value,^  and  the  like.  Where  the  entry 
is  against  the  entrant's  interest  *  and  he  is  deceased  "^  it  then  be- 
comes admissible  also  vs^ithin  the  principle  upon  which  entries  and 
memoranda  of  persons,  since  deceased  are  admitted.* 

§  3429.  (Public  Documents;  Official  Registers,  Papers  and 
Writings);  Particular  Documents;  Appraisals;  Custom  House. 

—  Appraisals  made  by  official  custom  house  appraisers  are  in  the 
nature  of  documents  or  public  writings  and  while  they  are  not 
conclusive  as  to  the  cost  or  value  of  the  goods  yet  they  may  in 
connection  with  other  evidence  tend  to  establish  those  facts  ;-^  in 
fact  much  weight  is  to  be  given  to  such  appraisals  at  the  present 
day  especially  in  criminal  prosecutions  owing  to  the  conditions 
under  which  they  are  made  and  the  reliance  which  must  be  placed 
upon  them  by  the  government. 

§  3430.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Birth  Registers. — A  register 
of  births  required  by  law  to  be  kept  or  a  duly  authenticated  copy 
thereof,  is  legal  evidence  of  a  birth  which  is  entered  thereon,^  the 

4.  "We  have  in  this  case,  a  public  (1888)  (reports  of  sales  by  pharma- 
offieer  appointed  under  the  law  of  a  cist)  ;  State  v.  Smith,  74  Iowa  580, 
State.  He  was  employed  to  act  in  his  38  N.  W.  492  (1888)  (reports  of  sales 
official  capacity  by  the  defendants.   In  by  pharmacist). 

fulfilling  his  duties  to  them,  he  was  7.    Field    v.    Boynton,    33    Ga.   239 

bound  to  malie  the  entries  of  his  ad-  (1862)  ;    Ross  v.   Davis,   30   Ga.   823 

journments.     The  only  existing  mode  (1860)  ;   Rindge  v.  Walker,  61  N.  H. 

of  proving  these  entries  is  his  record.  58    (1881)  ;  Livingston  v.  Arnoux,  56 

There  is  nothing  to  cast  a  suspicion  N.  Y.  507  (1874)  ;  Ross  v.  Rhoads,  15 

upon  their  integrity.     There  is  a  lit-  Pa.    St.    163     (1850);     Struthers    v. 

tie  corroborative  evidence  to  support  Reese,  4  Pa.  St.  129   (1846). 

them.     We   are   of   opinion   that   the  8.    Field   v.    Boynton,    33    Ga.    239 

exhibit  ought  to  have  been  received  ( 1862 )  ;   Ogden   v.  Glidewell,  5  How. 

in  evidence.''     Bissell  v.  Hamblin,   6  (Miss.)     179    (1840)  ;    Livingston    v. 

Duer   (N.  Y.)    512   (1857),  per  HoflF-  Arnoux,     56     N".     Y.     507      (1874)  j 

man,  J.  Nioholls  v.  Webb,  8  Wheat.    (U.   S.) 

5.  Bissell  V.  Hamlin,  13  Abb.  Pr.  326,  5  L.  cd.  628  (1833).  See  Fas- 
(N.  Y.)    22   (1860).  sin  v.  Hubbard,  61  Barb.  (N.  Y.)   548 

6.  Field    v.    Boynton,    33    Ga.    239  (1872). 

(1862)  ;   Rindge  v.  Walker,  61  N.  H.  §  3429-1.  Buckley  v.  U.  S.,  4  How. 

58   (1881)  ;  Livingston  v.  Arnoux,  55  (U.  6.)   251,  11  L.  ed.  961  (1846). 

X.  Y.  507  (1874).     See  State  v.  Cum-  §  3430-1.  Murray  v.  Supreme  Lodge 

mins,    76    Iowa    133,   40   N.   W.    124  N.   E.   0.   P.,   74   Conn.   715,   52   Atl. 
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official  character  of  the  record  and  its  production  from  the  proper 
custody  being  considered  as  a  sufficient  authentication. 

§  3431.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Bond  Registers. —  Where 
the  law  provides  for  the  keeping  of  a  book  in  which  the  bonds 
issued  by  corporations  shall  be  registered  and  it  is  shown  to  the 
satisfaction  of  the  presiding  judge  that  a  register,  offered  in  evi- 
dence, was  kept  as  provided  for  by  the  act,  it  will  be  received.^ 

§  3432.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Certificates  by  Public  Offi- 
cials.—  Certificates  of  public  officials  executed  by  them  in  the 
performance  of  their  duties  are  regarded  as  documents  of  a  public 
nature  and  are  admissible  ^  in  many  cases  under  express  statutory 


722  (1903)  ;  Howard  v.  Illinois  Trust 
&  Sav.  Bank,  189  111.  568,  59  N.  E. 
1106  (1901);  Jacock's  Lessee  v.  Gil- 
liam, 7  N.  C.  47  (1819). 

§  3431-1.  Loving  v.  Warren  County, 
14  Bush   (Ky.)    316   (1878). 

§  3432-1.  Connecticut. — Whalen  v. 
Gleeson,  81  Conn.  638,  71  Atl.  908 
(1909)  (certificate  by  a  tax  assessor 
that  he  had  administered  the  pre- 
scribed bath  to  a  tax  payer) . 

Georgia. — Trentham  v.  Waldrop, 
119  Ga.  153,  45  S.  E.  988  (1903)  (cer- 
tificate by  clerk  of  court  of  registra- 
tion of  a  physician  in  compliance 
with  law) . 

Illinois. — Black  v.  Chicago,  B.  &  Q. 
R.  Co.,  237  111.  500,  86  N.  E.  1065 
(1909)  (certificate  of  a  register  of  a 
land  office  of  the  United  States)  ; 
Black  v.  Chicago,  B.  &  Q.  R.  Co.,  337 
111.  500,  86  N.  E.  1065  (1900)  (cer- 
tificate of  register  of  land  office  of 
I.'nited  States  admissible  to  prove 
fact  certified)  ;  Johnston  v.  Ewing 
Female  University,  35  111.  518  (1864) 
(certificate  of  incorporation  from  of- 
fice of  the  Secretary  of  State). 

Indiana.. — Board  of  Comm'rs  of  Jay 
County  v.  Gillum,  93  Ind.  511  (1883) 
(coroner's      certificate)  ;      Board     of 


Comm'rs  of  Fayette  County  v.  Chit- 
wood,  8  Ind.  504  (1856)  (certificate 
of  township  clerk  as  to  rendering  of 
services). 

Iowa. — Lacy  v.  Kossuth  County, 
106  Iowa  16,  75  N.  W.  689  (1898) 
(certificate  of  board  of  health  recit- 
ing employment  of  physician). 

Mississippi. — McNutt  v.  Lancaster, 
9  Sm.  &  M.  570  (1848)  (certificate 
of  auditor  of  public  accounts  that  a 
tax  collector  is  in  default  for  a  par- 
ticular sum). 

Missouri. — Gurno  v.  Janis,  6  Mo. 
330  (1840)  (certificate  of  recorder  of 
land  titles  executed  in  accordance 
with  Act  of  Congress,,  of  May  26, 
1834). 

Nev>  Hampshire. — See  Davis  v. 
Clements,  2  N.  H.  390   (1821). 

New  York. — Erickson  v.  Smith,  3 
Abb.  Dec.  64,  38  How.  Pr.  454  (1860) 
(certificate  of  inspection  of  vessel)  ; 
Wright  V.  Murray,  6  Johns.  286 
(1810)  (certificate  of  clerk  of  circuit 
that  a  cause  was  not  tried  at  the 
circuit). 

Pennsylvania. — ^Vastbinder  v.  Wa- 
ger, 6  Pa.  St.  339  (1847)  (certificate 
from  surveyor-general's  office  of  the 
appointment  of  a  deputy  surveyor). 
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enactMent  ^  at  least  as  prima  facie  evidence  of  the  facts  recited 
therein,'  upon  the  principle  that  every  one  acting  officially  is 
presiuned  to  have  done  his  duty  until  the  contrary  appears.*  Such 
a  certificate  when  by  law  evidence  for  others  will  also  be  received 
in  behalf  of  the  officer  making  it  providing  he  was  at  that  time 
competent  to  act  officially  in  the  matter  to  which  it  relates.®  It 
seems,  however,  that  such  certificates  are  only  admissible  as  evi- 
dence of  those  facts  which  the  officer  in  the  performance  of  his 


South  Carolina. — Springs  v.  South 
Bound  R.  R.  Co.,  46  S.  C.  104,  25  S. 
E.  166  (1895)  (certificate  of  a  publio 
weigher ) . 

Texas. — Smithers  v.  Lowrance,  100 
Tex.  77,  93  S.  W.  1064  (1906)  (cer- 
tificate of  land  commissioner  as  to 
classification  of  certain  school  land). 

Washington. — Richards  v.  Bussell, 
70  Wash.  554,  127  Pac.  198,  129  Pao. 
90  (1912)  (certificate  of  commis- 
sioner of  public  lands  as  to  cost  of 
filling  State  tide  lands). 

United  States. — Levy  v.  Burley,  15 
Fed.  Casu  No.  8,300,  2  Sumn.  355 
(1836)  (not  as  to  matter  not  part  of 
official  duty). 

"  It  may  be  stated  as  a  general 
rule,  that  where  a  statute  authorizes 
and  requires  an  ofiicer  to  make  a 
statement  or  certificate  in  writing, 
such  writing  is  competent  evidence  of 
the  fact  stated  or  certified."  Clark 
V.  Polk  County,  19  Iowa  248  (1865), 
•per  Cole,  J. 

"  I  am  of  the  opinion  »  *  ♦ 
that  the  rule  of  law  is,  that  whenever 
the  law  requires  an  officer  to  give  a 
certificate  of  the  existence  of  any  fact 
that  the  certificate  so  given  is  to  be 
received  in  evidence  of  the  existence 
of  the  fact."  Gurno  v.  Janis,  6  Mo. 
330  (1840),  per  McGirk,  J. 

2.  Alabama. — ^Russell  v.  Holman, 
156  Ala.  432,  47  So.  205  (1908)  (of- 
ficial certificate  of  the  register  of  a 
land  oflnce)  ;  Case  v.  Edgeworth,  87 
Ala.  204,  5  So.  783    (1889)    (official 


certificate  of  the  register  of  a  land 
office ) . 

Illinois. — Grand  Pass  Shooting 
Club  V.  Crosby,  181  111.  266,  54  N.  E. 
913  (1899)  (certificate  of  auditor 
that  certain  lands  were  swamp 
lands) . 

Iowa. — York  v.  Sheldon,  18  Iowa 
569  (1864)  (certificate  of  recorder  to 
show  entry  of  land). 

Maine. — Granite  Bank  v.  Treat,  18 
Me.  340  (1841)  (certificate  of  justice 
as  to  taking  of  oath  by  debtor). 

Massachusetts. — Com.  v.  Waite,  11 
Allen  264,  87  Am.  Dec.  711  (1865) 
(certificate  of  milk  inspector  of  anal- 
ysis of  milk) . 

NebrasJ:a. — Davis  v.  Watkins,  56 
Nebr.  388,  76  N.  W.  575  (1898)  (cer- 
tificate of  comptroller  of  currency ) . 

Texas. — Robles  v.  Cooksey  (Civ. 
App.  1902),  70S.  W.  584  (1902)  (cer- 
tificate of  state  treasurer  of  receipt 
of  purchase  of  land  from  patentee). 

Washington. — State  v.  Montgom- 
ery, 57  Wash.  192,  106  Pac.  771 
(1910)  (certificate  of  secretary  of 
state  of  recording  of  trade  mark). 

Wisconsin. — Peters  v.  Reichenbach, 
114  Wis.  209,  90  N.  W.  584  (1902) 
( certificate   of   county   surveyor ) . 

3.  Jonesboro  L.  C.  &  E.  R.  Co.  v. 
St.  Francis  Levee  Dist.,  80  Ark.  316, 
97  S.  W.  281  (1906)  (certificate  of 
officials  canvassing  election  returns). 

4.  Whalen  v.  Gleeson,  81  Conn.  638,. 
71  AtL  908    (1909). 

5.  McKnight  v.  Lewis,  5  Barb.  (N. 
Y.)    681    (1849). 
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duty  is  authorized  or  required  to  certify  to."  Where  a  certificate 
is  given  for  a  particular  purpose,  it  will  not  ordinarily  be  received 
as  evidence  for  any  other  purpose,  as  for  instance,  the  certificate 
of  a  government  inspector  for  the  purpose  of  enabling  a  vessel  to 
be  allowed  to  run  under  the  acts  of  congress,''  will  not  be  ad- 
mitted except  to  show  that  an  inspection  was  in  fact  made.® 
Where,  however,  the  certificate  offered  is  supported  by  the  testi- 
mony of  the  inspector  under  oath  that  he  in  fact  made  the  exam- 
ination and  has  no  doubt  of  the  correctness  of  the  facts  stated,  it 
has  been  received  for  other  purposes,  as  for  instance  as  bearing 
upon  the  question  of  the  seaworthiness  of  the  vessel.^ 

§  3433.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents;  Certificates  by  Public  Offi= 
cials);  Administrative  Requirements. —  The  official  character  of 
the  one  making  a  certificate  should  be  shown  to  the  satisfaction  of 
the  presiding  judge,^  and  it  should  also  appear  that  he  executed 
the  same  in  his  official  capacity  ^  and  in  the  line  of  his  official 
duty  or  authority.^  In  so  far  as  the  matters  certified  to  do  not 
come  within  the  official  duty  or  cognizance  of  the  officer  the 


6.  Wagner  v.  Allemania,  71  Misc. 
K.    (N.  Y.)   448,  128  N.  Y.  Supp.  &29 

(1911)  (certificate  of  proof  of  death; 
not  admissible,  however,  as  to  cause 
of  death)  ;  Marlow  v.  School  Dist. 
No,    4,    39    Okl.    304,    116    Pac.    797 

(1911)  (made  in  discharge  of  duty 
generally  admissible  but  certificate  of 
county  treasurer  and  county  clerk 
not  admissible  as  to  matters  not  re- 
quired by  statute  to  be  certified). 

"  There  is  no  doubt,  that  certifi- 
cates and  other  documents  made  by  a 
public  officer  entrusted  with  author- 
ity for  that  purpose,  are  to  be  treated 
as  public  documents,  and,  as  such, 
are  evidence  against  all  persons  (to 
the  extent  of  the  officer's  authority) 
of  the  facts  which  he  is  directed  to 
certify.  But  the  difficulty  in  the  ap- 
plication of  this  doctrine  to  the  cir- 
cumstances of  the  present  case  is,  that 
neither  this  statute,  nor  any  other 
statute  of  the  United  States  has  made 
it  the  duty  of  the  consul  to  certify 


any  such  facts,  and,  therefore,  the 
reason  fails."  Levy  v.  Burley,  15 
Fed.  Cas.  No.  8,300,  2  Sumn.  355 
(1836),  per  Story,  J. 

7.  Clark  v.  Detroit  Locomotive 
Works,  33  Mich.  348    (1875). 

8.  Erickson  v.  Smith,  2  Abb.  Dec. 
(N.  Y.)  64,  38  How.  Pr.  (N.  Y.)  454 
(1869). 

9.  Perkins  v.  Augusta  Ins.  &  B. 
Co.,  10  Gray  (Mass.)  313,  71  Am. 
Deo.   654    (1858). 

§  3433-1.  Harbers  v.  Tribby,  63  111. 
56  (1871);  Holtman  v.  Holtman, 
(Ky.  1909),  114  S.  W.  1198;  Prew  v. 
Donahue.   118  Mass.   438    (1875). 

2.  Holtman  V.  Holtman,  (Ky.  1909) 
114  S.  W.  1198. 

3.  Arkansas. — Obermier  v.  Core,  25 
Ark.  562   (1869). 

Colorado. — Howard  v.  Sherwood,  1 
Colo.  117  ('1869). 

Georgia. — O'Bannon  v.  Paremour, 
24  Ga.  489    (1858). 
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certificate  will  not  be  received  as  evidence  of  such  statements.* 
So  if  made  by  an  official  after  the  expiration  of  his  term  of  office 
it  is  not  an  instrument  authorized  by  law  and  therefore  not  within 
the  rule  permitting  the  receipt  of  certificates  by  public  officials.^ 
Where  the  statute  contains  certain  requirements  as  to  a  certificate, 
there  should  be  compliance  therewith,  or  otherwise  it  will  not  be 
received.^ 


Illinois. — Sullivan  v.  State,  66  111. 
75    (1872). 

Iowa. — Allen  v.  Dunham,  1  Greene 
«9    (1848). 

Louisiana. — Rillleux's  Heirs  v. 
Singletary,  17  La.  88    (1841). 

Massachusetts. — Reed  v.  Inhabi- 
tants of  Scituate,  7  Allen  141   ( 1863 ) . 

Missouri. — ^Evans  v.  Labaddie,  10 
Mo.  425    (1847). 

New  York. — Parr  v.  Greenbush,  72 
N.  Y.  463  (1878)  ;  Porter  v.  Waring, 
69  N.  Y.  250  (1877)  ;  People  v.  Oooic, 
14  Barb.   259    (1852). 

Ohlahoma. — Marlow  v.  School  Dist. 
No.  4,  29  Old.  304,  116  Pac.  797 
(1911)    (only  when  made  so  by  law). 

South  Dakota. — McKinnon  v.  Ful- 
ler (S.  D.  1914),  146  N.  W.  910  (in- 
admissible if  unauthorized)  ;  Billings- 
ley  V.  Hilles,  6  S.  D.  445,  61  N.  W. 
687  (1895)  (only  when  made  so  by 
law)  ;  Meyer  v.  Minnehaha  County 
School  Dist.  No.  31,  4  S.  D.  420,  57 
N.  W.  68    (1893). 

Texas. — Byers  Bros.  v.  Wallace,  87 
Tex.  503,  28  S.  W.  1056,  29  S.  W.  760 
(1895)  ;  Robertson  v.  DuBose,  76  Tex. 
1,  13  S.  W.  300  (1890)  ;  Reynolds  v. 
Dechaumes,  22  Tex.  116   (1858). 

United  States. — Wagner  v.  County 
Com'rs  of  Frederick  County,  91  Fed. 
969,  34  C.  C.  A.  147  (1899)  (no  law 
authorizing). 

"  Regarding  certificates  given  by 
persons  in  official  station  the  rule  is 
that,  if  the  person  was  bound  to 
record  the  fact,  the  proper  evidence  is 
a  copy  of  the  record;  but  as  to  mat- 
ters which  he  was  not  bound  to  re- 


cord, his  certificate  being  extra-judi- 
cial, is  merely  the  statement  of  a 
private  person."  Fox  v.  Peninsular 
White  Lead  &  C.  Works,  92  Mich. 
243,  52  N.  W.  633  (1893),  per  Mc- 
Grath,  J. 

"  An  oflicer's  certificate  of  a  fact 
which  he  has  no  authority  to  deter- 
mine is  of  no  legal  effect."  Daviess 
County  V.  Dickinson,  117  U.  S.  657, 
6  S.  Ct.  897,  39  L.  ed.  1026  (1886), 
per  Mr.  Justice  Gray. 

Consular  certificates  will  not  be  ac- 
cepted as  evidence  except  v/here  they 
have  been  made  such  by  statute.  The 
Alice,  12  Fed.  933  (1882);  Levy  v. 
Burley,  15  Fed.  Cas.  No.  8,300,  2 
Sumn.  355  (1836);  United  States  v. 
Mitchell,  26  Fed.  Cas.  No.  15,791,  3 
Wash.  478  (1311);  Church  v.  Hub- 
bart,  3  Cranch  (U.  S.)  187,  3  L.  ed. 
249  (1804)  (cannot  authenticate  the 
laws  of  foreign  nations). 

A  sheriff's  certificate  of  sale  con- 
taining recitals  of  unnecessary  facts 
which  are  not  required  to  be  stated  is 
not  evidence  of  such  facts.  Anderson 
v.  James,  4  Rob.  35    (1867). 

4.  Newman  v.  Doe,  4  How.  (Miss.) 
523  (1840);  Cutter  v.  Waddingham. 
33  Mo.  369  ( 1863 )  ;  Tripler  v.  Mayor 
of  New  York,  125  N.  Y.  617,  26  N.  E. 
721  (1891)  ;  Board  of  Water  Com'rs 
of  Cohoes  V.  Lansing,  45  N.  Y.  19 
(1871);  Wolfe  V.  Washburn,  6  Cow. 
(N.   Y.)    261    (1826). 

5.  Turner  v.  Thomas,  77  Miss.  864, 
28  So.  803  (1900).  See  Cluggage  v. 
Swan,  4  Binn.  (Pa.)  150,  5  Am.  Dec. 
400    (1811). 

6.  Parker  v.  Staniels,  38  N.  H.  251 
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§  3434.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents;  Certificates  by  Public  Offi= 
dais);  By  Deputies  or  Clerks  in  Name  of  Principal. —  While  a 
certificate  executed  by  a  deputy  in  tlie  name  of  his  principal  has, 
in  some  cases  been  received  where  it  appered  that  the  person  so 
acting  was  in  fact  a  deputy/  as  has  also  a  certificate  signed  by  a 
deputy  as  such,^  yet  in  the  absence  of  some  provision  of  law  ex- 
pressly or  impliedly,  authorizing  the  appointment  of  a  deputy 
who  can  authenticate  papers  in  the  name  of  his  principal,  there 
would  seem  to  be  no  sound  reason  to  justify  the  admission  of  such 
a  certificate  in  evidence.^  In  determining  this  question  regard 
must  in  all  cases  be  had  to  the  nature  of  the  power  conferred  upon 
the  deputy.  If  it  should  appear  that  his  powers  are  expressly 
stated  and  no  reference  is  made  to  any  authority  to  issue  a  certifi- 
cate then  the  enumeration  of  the  particular  powers  should  operate 
as  an  exclusion  of  those  not  designated.  On  the  other  hand  if  the 
authority  is  expressly  conferred  then  no  question  can  well  arise 


(1859)  (certificate  signed  by  only  one 
magistrate  when  two  required). 

§  3434-1.  Byington  v.  Allen,  11 
Iowa  3  (1860)  (certificate  of  re- 
demption signed  by  deputy  treas- 
urer) ;  Grant  v.  Levan,  4  Pa.  St.  393 

(1846)  (certificate  by  a  clerk  of  a 
document  from  the  land  office  with 
the  seal  of  the  surveyor-general's  of- 
fice and  for  the  surveyor-general)  ; 
Steinke  v.  Graves,  16  Utah  293,  52 
Pac.  386  (1898)  (certificate  of  clerk 
of  court  signed  by  deputy).  In  the 
last  case  the  court  said: 

"The  law  quoted  required  the 
clerk's  name  to  the  certificate,  signed 
by  himself,  or  his  deputy,  with  legal 
authority  to  do  so.  In  either  case  it 
would,  in  law,  be  the  clerk's  signa- 
ture, and  the  certificate  would  be  his. 
Ministerial  duties  of  a  public  officer 
may  be  discharged  by  a  deputy  while 
judicial  duties  cannot.  When  the 
law  authorizes  a  clerk  to  appoint  a, 
deputy  without  any  express  limita- 
tion upon  his  power,  such  deputy, 
when  appointed,  may  do  any  act  that 
his  principal  may.     The  duties  of  the 


office  may  be  discharged  by  either, 
and  unless  there  is  some  express  lim- 
itation upon  the  authority  of  the 
deputy,  he  may  exercise  any  of  the 
duties  pertaining  to  the  office,  as  the 
necessity  or  convenience  of  the  public 
may  demand  their  use,"  per  Zane, 
C.  J. 

2.  State  V.  Clark,  46  La.  Ann.  1409, 
16  So.  374  (1894)  (certificate  of  as- 
sistant secretary  of  state;  admissible 
by  statute)  ;  Com.  v.  Hayden,  163 
Mass.  453,  40  N.  E.  846  (1895)  (at- 
tested copy  of  the  record  of  a  mar- 
riage certified  to  by  the  assistant 
city  registrar;  admissible  under  stat- 
ute) ;  LafiFan  v.  U.  S.,  122  Fed.  333- 
58  C.  C.  A.  495  (1903)  (certificate  by 
an  acting  secretary  of  the  treasury 
of  the  copy  of  a  bond;  admissible 
under  statute).  See  Rives'  Exrs.  v. 
Rives,  4  J.  ,T.  Marsh.  (Ky.)  533 
(1830)  (certificate  by  deputy  clerk 
of  will,  its  probate  and  qualifying  of 
executors) . 

3.  Carter  v.  Territorv.  1  N.  M'.  317 
(1859). 
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as  to  its  rightful  exercise.  Midway,  however,  between  these  two 
situations  exists  that  of  the  appointment  of  a  deputy  with  no 
specially  designated  powers.  In  such  eases  there  would  seem  to 
be  much  reason  for  recognizing  the  latter's  right  to  so  act ;  in  other 
words  the  delegation  of  such  authority  to  the  deputy  may  be  im- 
plied. A  distinction  has  been  made  between  acts  by  a  deputy  and 
a  mere  clerk,  owing  to  the  fact  that  the  former  by  reason  of  taking 
an  oath  of  oiBce  is  entitled  to  more  credence  than  the  latter  who 
is  not  required  to  take  such  an  oath.* 

§  3435.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Clerks  of  Courts;  Records 
Kept  by. —  Records  kept  by  clerks  of  courts  either  in  pursuance 
of  some  requirement  of  a  legislative  enactment  or  of  the  express 
rules  of  court,  or  in  the  performance  of  their  necessary  duties,  are 
subject  to  the  same  general  principles  in  respect  to  their  admission. 
Thus  a  record  kept  by  the  clerk  of  a  court  has  been  received  for 
the  purpose  of  showing  some  fact  in  respect  to  the  fees,^  the 
issuance  and  return  of  writs,^  the  execution  of  a  bond  by  the 
sheriff,^  an  attachment  of  real  estate  *  and  other  matters  ^  thus 
entered  of  record  by  him. 


4.  Sampson  v.  Overton,  4  Bibb. 
(Ky.)    409    (1816). 

§  3435-1.  Cooper  v.  People,  28 
Colo.  87,  63  Pae.  314  (1900)  (entries 
on  register  of  actions  as  to  payment 
of  fees  admissible,  being  prima  facie 
evidence  against  the  clerk  and  the 
sureties  on  his  bond)  ;  Eoss  v.  Davis, 
30  Ga.  823  (1860)  (execution  docket 
admissible  to  show  prima  fficie  the 
amount  of  cash  due  the  clerk  on  cost, 
fi.  fa.  and  that  the  fi.  fa.  were  deliv- 
ered to  the  sheriff)  ;  Lycett  v.  Wolff, 
45  Mo.  App.  489  (1891)  (clerk's  state- 
ment, filed  as  required  by  law,  of 
amount  of  fees  received  admissible  to 
show  amount  of  his  salary  unpaid ) . 

"  The  fee  book  is  a  public  record, 
which  the  clerk  is  required  by  law  to 
keep  in  his  office,  and  to  tax  and 
charge  therein  the  fees  and  costs  in 
each  and  every  suit  in  the  court  of 
which  he  is  clerk,  and  his  entries  in 


the  fee  books  are  no  more  his  ex 
parte  statements  than  are  his  entries 
in  the  order  book,  or  any  other  record 
of  his  office."  Palmer  v.  Glover,  73 
Ind.  529  (1881),  per  Howk,  C.  J.  (fee 
book  is  evidence  of  amount  of  costs 
due  a  judgment  plaintiff). 

2.  Browning  v.  Flanagin,  22  N.  J. 
L.  567  (1849)  (book  of  minutes 
showing  issuance  and  return  of 
writs). 

3.  Bryan  v.  Glass'  Securities,  2 
Humphr.    (Tenn.)    390   (1841). 

4.  Metcalf  v.  Munson,  10  Allen 
(Masa)  491  (1865)  (clerk's  book  of 
attachments  admissible  to  show  an  at- 
tachment of  real  estate). 

5.  Lawrence  County  v.  Dunkle,  35 
Mo.  395  (1865)  (endorsements  by 
clerk  of  payments  of  interest  upon  a 
bond  given  for  the  loan  of  school 
moneys,  are  official  entries  and  com- 
petent  evidence  of  such   payments); 
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§  3436.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;    Particular    Documents);    County    Records. —  The 

nature  and  importance  of  duties  performed  by  county  boards,  such 
as  county  commissioners/  are  ordinarily  of  such  a  character  that 
even  though  there  is  no  statute  requiring  that  a  record  be  kept  of 
their  proceedings  it  is  not  only  proper  but  necessary  that  such  a 
record  be  kept  by  them,^  and  when  so  kept  it  will  be  received  in 
evidence.^  Nor  will  the  failure  to  comply  with  a  statutory  pro- 
vision, directory  in  its  nature,  requiring  that  the  record  of  a 
corporate  board  exercising  municipal  and  gtiost-legislative  powers, 
shall  be  signed  by  the  chairman  and  clerk,  be  fatal  to  its  admis- 
sibility. It  seems  that  in  such  a  case  the  only  effect  is  to  impose 
upon  the  party  seeking  to  prove  the  oificial  action  of  the  board, 
some  additional  trouble  in  establishing  the  authenticity  of  the 
entries.*     In  like  manner  records  kept  by  any  one  of  the  various 


Valentine  v.  Sweatt,  34  Civ.  App.  135, 
78  S.  W.  385  (1903)  (record  of 
leases  of  school  lands  and  of  any  can- 
cellation of  a  lease;  required  by  stat- 
ute to  be  kept;  evidence  of  a  can- 
cellation). 

§  3436-1.  Coler  v.  Rhoda  School 
Tp.,  6  S.  D.  640,  63  N.  W.  158   (1895). 

2.  "They'  (boards  of  county  com- 
missioners) "are  expressly  provided  for 
in  our  Constitution ;  and  are  clothed  by 
law  with  numerous  important  powers 
and  duties  quasi  judicial  and  quasi 
legislative.  They  have  entire  super- 
vision of  the  financial  affairi5  of  their 
county;  and  the  adjustment  of  all 
money  demands  upon  her;  and  the  as- 
sessment and  levy  of  all  her  taxes. 
They  provide  for  the  care  of  her  poor 
and  indigent.  They  provide  and  care 
for  her  public  buildings,  roads  and 
bridges;  supervise  the  proper  regis- 
tration of  her  electors;  and  canvas, 
declare  and  certify  her  public  elec- 
tions, besides  numerous  other  duties 
devolving  upon  them  by  law.  They 
are  public  officers  in  the  broadest 
sense  of  the  term."  Johnson  v. 
County  of  Walculla,  38  Fla.  720,  9  So. 
690   (1891),  per  Taylor,  J. 

3.  Georgia. — Trentham      v.       Wal- 


drop,  119  Ga.  153,  45  S.  E.  988 
(1903)  (certificate  of  clerk  of  super- 
ior court  of  a  county  showing  phy- 
sician to  have  been  duly  registered). 

Indiana. — Bader  v.  State,  176  Jnd. 
268,  94  N".  E.  10O9  (1911)  (showing 
the  filing  of  a  petition  for  a  bridge, 
the  bids  and  the  contract  entered 
into)  ;  Board  of  Commissioners  of 
Carroll  County  v.  O'Connor,  137  Ind. 
623,  35  N.  E.  1006,  37  N.  E.  16 
(1893)  (entry  on  records  showing  an 
agreement  between  county  board  and 
a  contractor). 

Michif/an. — Van  Xess  v.  Hadsell, 
64  Mich.  560,  20  N.  W.  585  (18S4) 
(countj'  treasurer's  entries  on  his  of- 
ficial books  showing  balances  re- 
maining at  the  end  of  his  term). 

Miine.-iota: — State  v.  Ring.  29 
Minn.  78,  11  N.  W.  233  (1882) 
(semi-annual  statement  of  county 
treasurer) . 

Texas. — ^Valentine  v.  Swea(;t,  34 
Tex.  Ciw.  App.  135,  78  S.  W.  385 
(3903)  (record  of  county  clerk  of 
leases  of  public  lands  and  their  can- 
cellation). 

4.  People  V.  Eureka  Lake  &  Y.  Co., 
48  Cal.   143    (1874). 


4729  Death  Eegisteks;  Election  Oeetificates.  §§  3437,  3438 

county  officials  in  the  performance  of  his  official  duties  as  for 
instance  of  a  county  treasurer  ^  or  of  a  county  clerk  ^  have  been 
admitted  in  evidence  as  proof  of  the  facts  which  they  assert. 

§  3437.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Death  Registers. —  Official 
records  of  deaths  occupy  a  similar  position  to  those  of  births,  and 
a  death  may  be  proved  by  a  register  in  which  the  law  requires 
entries  of  deaths  to  be  made.^ 

§  3438.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Election  Certificates,  Reg- 
istry Lists,  etc. —  An  official  reegistry  list  of  electors  together 
with  the  check  lists  are  admissible  in  evidence  for  the  purpose 
of  proving  the  domicil  of  one  whose  name  appears  thereon,^  to 
show  his  qualifications  in  a  proceeding  to  determine  his  right  to 


5.  "  The  county  treasurer  is  by 
law  required  to  keep  a  true 
record  and  account  of  the  business 
of  his  office.  This,  we  thinlc,  in- 
cludes keeping  a  strict  and  detailed 
account  of  his  dealings  with  the  de- 
positories of  the  treasury,  and  every 
item  which  affects  the  debit  of  a  de- 
pository on  the  one  hand  or  its  credit 
on  the  other — whether  it  be  a  cash 
item  or  tax  receipt  or  other  matter 
or  thing  which  is  necessary  to  be 
considered  in  determining  the  real 
status  of  the  business  at  any  given 
date  is  a-  proper  subject  for  entry 
upon  the  books  of  the  office — and  such 
books  are  competent  evidence  of  the 
matters  so  officially  recorded.  Were 
it  otherwise,  tliere  would  often  be  a 
complete  failure  of  proof  of  matters 
and  things  of  the  highest  import- 
ance, and  public  interests  would 
thereby  be  greatly  imperiled.  The 
treasurer  could  not  possibly  carry  in 
his  memory  all  the  multitudinous 
transactions  of  his  ofSce.  His  oiSoe 
is  temporary  in  character  and  filled 
by  different  persons  in  succession, 
but  the  treasury  and  its  records  are 


continuous  and  permanent.  The 
books  are  not  like  ordinary  books  of 
account,  the  mere  private  memoranda 
of  the  individual  making  them,  but 
they  are  the  books  of  the  county, 
made  under  the  sanction  of  an  official 
oath  in  the  performance  of  a  stat- 
utory duty,  and,  so  far  as  we  are 
aware,  their  admissibility  as  prima 
facie  proof  of  the  truth  of  the  show- 
ing there  contained  is  everywhere  up- 
held." Sawyer  v.  Stilson,  146  Iowa 
707,  715,  125  N.  W.  833  (1910),  per 
Weaver,  J.  (books  of  account  kept  by 
county  treasurer). 

6.  Board  of  County  Commissioners 
v.  Patrick,  18  Wyo.  130,  104  Pae. 
531,  107  Pac.  748   (1909). 

§  3437-1.  Murray  v.  Supreme  Lodge 
N.  E.  0.  P.,  74  Conn.  715,  52  Atl.  723 
(1902);  Howard  v.  Illinois  Trust  & 
Sav.  Bank,  189  111.  568,  59  N.  E. 
1106  (1901);  Jacock's  Lessee  v.  Gil- 
liam, 7  N.  C.  47    (1819). 

§  3438-1.  Enfield  v.  Ellington,  67 
Conn.  459,  34  Atl.  318  (1896).  See 
Langhammer  v.  Munter,  80  Md.  518, 
31  Atl.  300  (1895). 


§§  3439, 3440  Official  Documek-ts.  4730 

.vote  ^  and  to  establish  the  fact  that  he  voted  on  the  particular 
occasion.^  Similarly  poll  books  and  certificates  of  election  officers 
of  a  township  returned  to  the  officials  designated  by  law  have  been 
received  as  prima  facie  evidence  of  an  election.* 

§  3439.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Federal  Official  Records. — 

—  Officers  of  the  United  States  government  are  not  to  be  regarded, 
in  the  exercise  of  authority  or  performance  of  the  duties  of  their 
offices,  as  foreign  in  relation  to  the  citizens  or  public  officers  of 
the  states  individually  and  full  faith  should  be  given  to  written 
instruments  emanating  from  them  in  their  official  capacity.  Thus 
the  courts  have  admitted  receipts,^  pamphlets,^  reports,^  books  of 
account,*  and  others  of  a  like  character  issued  by  government  offi- 
cials as  well  as  records  kept  by  them  in  the  performance  of  their 
official  duties.^ 

§  3440.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Inventories. —  Inventories 
of  estates  of  decedents  made  in  pursuance  of  an  order  of  the  pro- 
bate court  issued  under  authority  of  a  statute  are  admissible  for 
many  purposes  as  to  every  person  since  they  are  made  by  those 

2.  Langhammer  v.  Munter,  80  Md.      States   for  the  payment  of  purohasp 
518,  31  Atl.  300    (1895).  money  of  lands  under  the  pre-emption 

3.  Enfield   v.   Ellington,   67    Conn,      laws  are  evidence  of  title). 

459,  34  Atl.  318    (1896).  2.  Nichols  v.  Chicago  and  W.  M.  R. 

4.  Merritt  v.  Hinton,  55  Ark.  12,  Co.,  135  Mich.  394,  84  N.  W.  470 
17  S.  W.  370   (1891).  (1900)    (a  pamphlet  purporting  to  be 

An  irregularity  or  informality  in  a  a  decision  of  the  Interstate  Commerce 

poll  book  is  held  not  to  be  a  sufficient  Commission   is   admissible), 

reason  for  rejecting  it  provided  it  is  3.  Miles  v.  Stevens,  3  Pa.  St.  21,  45 

certified  substantially  as  required  by  Am.   Dec.    631    (IS  16)     (report   of   a, 

statute.     Patton   v.   Coates,   41   Ark.  topographical  engineer  to  the  United 

111    (1883).  States  government  is  admissible). 

The  certificate  attached  to  a  ballot  4.  United  States  v.  Kuhn,  26  Fed. 
box  should  meet  the  requirements  of  Cas.  No.  15,545,  4  Cranch  C.  C.  401 
the  statute  in  respect  to  the  matters  (1833)  (books  of  account  of  a  pay- 
certified  to  in  order  to  render  the  box  master  of  the  United  States  Marine 
admissible  in  evidence.  State  v.  Corps  are  admissible). 
Baker,  35  Nev.  1,  126  Pac.  345  5.  As  to  Federal  Land  Office  Rec- 
<1913).  ords,  see  §§  3441,  3442,  infra,  herein. 

§  3439-1.   Herriot  v.   Broussard,   4  As  to  letters  from  government  of- 

Mart.  N.  S.    (La..)    260    (1836)    (re-  ficials,  see  §  3443  infra. 
ccipts    from    officers    of    the    United 


4731  Land  Office  Records.  §  3441 

acting  under  authority  of  the  law.^  An  inventory  or  appraisal 
has,  however,  been  rejected  when  offered  against  the  administrator 
who  was  in  no  way  connected  with  it  and  it  was  simply  a  sworn 
ex  parte  statement  of  third  persons.,^  though  it  has  been  held  prima 
facie  evidence  against  him  of  the  value  of  the  assets  in  the  absence 
of  all  other  proof  of  value.* 

§  3441.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Land  Records  of  Grants 
and  Patents. —  The  question  whether  the  records  of  a  public 
land  office  may  be  received  in  evidence  to  show  the  issuance  of  a 
grant,  deed,  certificate  or  the  like  to  an  individual  is  one  which 
must  be  determined  to  a  great  extent  by  the  view  which  the  courts 
have  taken  whether  the  constituent  document  is  the  record  of  the 
grant  kept  by  the  government  or  whether  the  record  is  merely  a 
public  memoranda  of  such  transactions  and  the  deed,  certificate 
or  patent  is  itself  the  constituent  document.  Under  the  former 
view  of  course  the  record  would  be  original  evidence  of  equal,  if 
not  higher  grade,  than  the  instrument  delivered.  In  case  the  latter 
view  is  considered  as  the  true  one  the  document  delivered  to  the 
individual  is  to  be  regarded  as  the  primary  evidence  of  the  trans- 
action which  would  preclude  the  admission  in  evidence  of  a  copy 
of  the  record  until  the  non-production  of  the  original  instrument 
had  been  accounted  for.^  Ordinarily,  however,  such  records  have 
been  regarded  as  within  the  operation  of  the  rule  permitting  the 
reception  in  evidence  of  records  kept  by  a  public  official  ^  and  the 
record  of  a  patent  has  been  received  as  of  a  grant  of  equal  dignity 
with  the  patent  itself,  since  it  shows,  like  the  patent  that  the  grant 
has  been  issued.' 

§  3440-1.  Seavey  v.  Seavey,  37  N.  certified  copies  of  patents,  grants  and 

H.  125    (1858).  the  like. 

2.  Harrison  v.  Harrison's  Distribu-  2.  Sylvester  v.  State,  46  Wash, 
tees,  39  Ala.  489  (1864);  Miller  v.  585,  91  Pac.  15  (1907);  Kenny  v. 
Jones'  Adm'r,  29  Ala.  174   (1856).  Caldwell,  21  Ont.  App.   110,  24  Can. 

3.  Steele  v.  Knox,  10  Ala.  60S  S.  C.  639  (1894)  (plan  of  survey  of 
(1846).  See  Soger's  Admx.  v.  record  in  and  adopted  by  the  Crown 
Chandler's  Admx.,  3  Munf.  (Va.)  65  Lands  Department).  See  William 
(1811).  James'  Sons  Co.  v.  Crouch,  72  W.  Va. 

§  3441-1.  Carpenter  v.  Dressier,  76      794,  79  S.  C.  815   (1913). 
Ark.  400,  89  S.  W.  89  (1905).  3.  Reno  Brewing  Co.  v.  Packard,  31 

See  also,  §§  3475-3477  infra  as  to      Nev.  433,  103  Pac.  415,  104  Pac.  801 


§§  3442,  3443.  Ofpicial  Documents.  4732 

§  3443.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents;  Land  Records  of  Grants 
and  Patents) ;  Identification  Necessary. —  A  record  which  is 
offered  in  evidence  as  that  of  a  land  office  must,  to  entitle  it  to 
admission,  be  shown  to  the  satisfaction  of  the  court  to  be  the  orig- 
inal record.  If  its  identity  is  not  so  established  it  will  not  be 
received.  Thus  a  plot  book  has  been  rejected  when  it  was  not 
certified  as  required  by  statute.^  A  sufficient  foundation  for  the 
admission  in  evidence  of  documents  of  the  United  States  Land 
Office  is,  however,  regarded  as  established  where  a  register  of  a 
local  land  office  identifies  them  as  the  originals.^ 

§  3443.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Letters  of  an  Official  Char- 
acter.—  It  necessarily  occurs  in  the  transaction  of  official  busi- 
ness by  officers  of  the  government  that  there  is  more  or  less  corre- 
spondence in  connection  therewith  which  may  be  considered  as 
purely  of  an  official  character.  Therefore  letters  from  govern- 
ment officials  are  frequently  to  be  considered  official  acts  and  as 
such  come  within  the  application  of  the  general  rule  controlling 
official  documents  and  records.^     This  also  applies  to  letters  re- 

(1909)    (record  of  a,  patent  from  the  by  the  production  of  the  original  or 

United  States  conveying  land)  ;   Mc-  of  an  exemplification  of   it.     Pritch- 

Garrahan    v.    Mining    Co.,    96    U.    S.  ard     v.     Hanover,     1     Manitoba     73 

316,  34  L.  ed.  630    (1877).  (1884). 

"The   registrar    of   the   land   oflSce  §    3442-1.    Stewart    v.    Lead    Belt 

keeps  a-  record  of  all  surveys;  and  on  Land  Co.,  200  Mo.  281,  98  S.  W.  767 

his  official  certificates  patents  are  is-  (1906). 

sued  by  the  government.     His  records  2.  Harmering    v.    Howland,    2.5    X. 

are  always  under  his  control;  and  all  D.  38,  141  N.  W.  131   (1913). 
entries   made   in   them   are   made   bj'  §  3443-1.  Carpenter  v.  Bailey,  58  X. 

himself,  or  by  a  person  authorized  to  H.    283    (1876)     (letter   from   a    vice 

act  for  him.     As  the  records  of  this  admiral    in    charge   of   the    naw    de- 

oflSce  are  of  great  importance  to  the  partment   to   the   plaintiff   mating   a 

country,  and  are  kept  under  the  of-  remo\al  and  stating  the  cause)  ;  Bell 

ficial    sanction    of    the    government,  v.  Levers,  3  Ycates   (Pa.)   23    (1800) 

their   contents   must   always   be   eon-  (letter  of  a   deputy   surveyor  to   his 

sidered,  and  they  are  always  received  assistant)  ;   American  Banana  Co.  v. 

in  courts  of  justice  as  evidence  of  the  United     Fruit     Co.,     160     Fed.     184 

facts   stated."      Gait   v.    Galloway,   4  (1908)     (letters  written  by  secretary 

Pet.  (U.  S.)  333,  7  L.  ed.  876  (1830),  of  sUte  of  United  States  in  respect 

per  Mr.  Justice  M'Lean.  to    official    matters    are    public    rec- 

In  Canada  it  has  been  held  that  a  ords)  ;  U.  S.  v.  Bea,ttie,  24  Fed.  Cas. 

grant  from  the  Crown  must  be  proved  No.  14,554,  Gilp.   92    (1829)     (letters. 
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ceived  by  such  persons  in  their  official  capacity  ^  though  the  canon 
requiring  completeness  ^  forbids  the  admission  into  evidence  of 
extracts  therefrom.*  Where,  however,  an  official  is  required  by 
law  to  authenticate  all  papers  and  writings  coming  from  his  office 
it  would  seem  that  a  letter  which  does  not  show  the  proper  authen- 
tication may  be  rejected.^ 

§  3444.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Marriage  Registers. —  A 
record  of  marriages  which  is  kept  in  pursuance  of  a  statutory  re- 
quirement, or  an  attested  copy  thereof,  is  of  course  legal  evidence 
of  a  marriage  there  recorded.-'  So  a  certified  copy  from  a  regis- 
trar's records  of  an  application  for  a  license  to  marry  has  been  re- 
ceived as  evidence  of  the  age  of  one  of  the  parties  to  the  marriage 
contract.^  But  although  the  recording  of  marriages  by  the  one 
before  whom  they  are  solemnized  is  required  by  statute  it  has  been 
determined  that  a  copy  of  such  record  is  not  so  satisfactory  evi- 
dence as  the  testimony  of  witnesses  who  are  said  to  be  necessary 
to  prove  the  identity  of  the  parties.^ 

§  3445.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Military  and  Naval  Records. 
— In  the  conduct  of  the  military  service  of  a  State  or  of  the  United 

between  officers  of  the  United  States  Compare,    Morgan    County    Bank    v. 

government  and  a  debt  to  it).     Com-  People,   21  111.   304    (1859). 

pare,    Meyers    v.     Graham,    15    Lea  §  3444-1.  Alabama. — See  Nelson  v. 

(Tenn.)   57   (1885).  State,  151  Ala.  2,  43  So.  906    (1907). 

2.  Hammatt  v.  Emerson,  27  Me.  Illinois. — Howard  v.  Illinois  Trust 
308,  46  Am.  Dec.  598  (1847)  (letters  &  Sav.  Bank,  189  111.  568,  59  N.  E. 
addressed  to  a  public  officer  in  his  of-  1106   (1901). 

ficial  capacity  when  received  become  Massachusetts. — Com.     v.     Hayden, 

public  documents)  ;   Pettibone  v.'  Der-  163  Mass.  453,  40  N.  E.  846,  47  Am. 

ringer,    19    Fed.    Gas.    No.    11,043,    4  St.  Rep.  468,  38  L.  R.  A.  318   (1895); 

Wash.  215   (1818).  Milford  v.  Inhabitants  of  Worcester, 

3.  Supra,  §   506.  7  Jla^s.  48    (1810;. 

4.  "  Letters  addressed  to  a  public  North  Carolina. — Jacock's  Lessee  v. 
officer  in  his  official  capacity,  when  re-  Gilliam,  7  N.  C.  47   (1819). 

ceived,     become     public      documents.  Vermont. — Derby    v.    Town    Salem, 

*    *     *    Extracts  of  portions  of  them  30  Vt.  722   (1858). 
cannot    be    received."      Hammatt    v.  2.  Murray  v.  Supreme  Lodge  N.  E. 

Emerson,    27    Me.    308,   46    Am.    Dee.  0.    P.,    74    Conn.    715,    52    Atl.     723 

598    (1847),  per   Shepley,  J.  (1902);    Blair   v.    Sayre,    29    W.    Va. 

5.  Pendleton  v.  U.  S.,  19  Fed.  Cas.  604,  2  S.  E.  97   (1887). 

No.     10,924,     3     Brock.     75     (1832).  3.   Com.   v.  Norcross,   9   Mass.   492 

(1813). 
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States,  or  in  fact  of  any  government,  it  is  customary  to  keep 
records  of  certain  facts,  such  as  the  enlistment,  mustering  and  dis- 
charge of  soldiers,  data  concerning  engagements  and  their  results, 
both  generally  and  in  detail,  injuries  to  persons  and  loss  of  life 
during  service  and  other  similar  matters.'^  Thus  records  made 
by  the  adjutant-general  of  a  State  of  the  muster  rolls  of  different 
regiments  furnished  by  the  State  for  military  service  of  the 
Federal  government  and  V7hich  have  been  recognized  by  the  legis- 
lature of  the  State  as  public  records  of  his  office  are  competent 
evidence  of  the  enlistment,  mustering  and  discharge  of  members 
of  such  regiments.^  Commissions  and  discharges  may  also  be 
proved  by  a  roster  kept  as  required  by  the  proper  recording  offi- 
cers.^ Similarly  the  enrollment  of  a  company  is  the  best  evidence 
of  whether  a  certain  person  has  in  fact  enrolled,*  though  the  in- 
sertion of  a  name  in  the  orders  issued  by  the  captain  for  v^arning 
the  company  may  be  prima  facie  evidence  of  his  enrolment.^  Like- 
wise the  presence  or  absence  of  a  member  of  a  military  company 
may  be  shown  by  the  company's  records  in  which  such  facts  are 
entered.^     The  same  rule  applies  in  the  case  of  naval  records.'^ 

§  3446.  (Public  Documents;  Official  Ifegistcrs,  Papers  and 
Writings;  Particular  Documents) ;  Municipal  Records. —  In  the 
conduct  of  the  affairs  of  a  municipality  it  is  customary  for  those 
officials  by  whom  the  municipal  government  is  administered  to 
keep  a  record  of  the  acts  done  by  them  in  the  performance  of  their 
official  duties.    Records  which  have  been  thus  kept  by  city  officials 

§  3445-1.  Hanson  v.  Inhabitants  of  5.    Sliattuck    v.    Gilson,    19    N.    H. 

South  Scituate,  115  Mass.  340  (1874)  396   (1848)    (decided  under  a  statute 

(records  kept,  by  a  town,  of  soldiers  to  that  effect)  ;  State  v.  Wilson,  7  N. 

enlisting  in  the  army  held  competent  H.  543   (1835)    {decided  under  a  stat- 

evidence  to  show  the  enlistment  of  a  ute  to  that  effect), 

soldier    and    payment    of    bounty    to  6.  Robinson  v.  Folger,   17  Me.  206 

liim).  (1840);    Emery   v.   Goodwin,   17   Me. 

2.  Board  of  Commissioners  of  Mon-  76  (1840).  Compare,  Com.  v.  Pierce, 
roe  County  v.  May,  67  Ind.  563  il  Pick.  (Mass.)  170  (1833). 
(1879)  (records  of  muster  rolls  pre-  7.  Wallace  v.  Cook,  5  Esp.  117 
pared  by  adjutant  general  of  a  (1S04)  (book  kept  at  the  Sick  and 
State)  ;  Allen  v.  Halsted,  39  Tex.  Hurt  oflSce  containing  copies  of  the  re- 
Civ.  App.  324,  87  S.  W.  754   (1905).  turns  made  by  the  officers  of  persons 

3.  Matthews  v.  Bowman,  25  Me.  who  had  died  on  board  of  King's 
157   (1845).  ships,  received  as  evidence  of  death  of 

4.  Gale   v.    Currier,   4   N.  H.    169      seamen). 
(1827). 
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either  in  pursuance  of  a  statutory  requirement  ^  or  as  a  necessary 
part  of  their  duty  ^  even  in  the  absence  of  a  statutory  mandate  are, 
as  in  the  case  of  other  official  registers  and  records,  admissible  ^ 
as  the  best  evidence  of  the  acts  of  a  municipality  whenever  those 
acts  are  to  be  proved.*  Thus  they  have  been  received  to  show  the 
passage  of  an  ordinance,^  the  report  of  a  board  of  public  works  to 
the  common  council  and  its  action  thereon ;  ^  a  resolution  of  a 
board  of  health  condemning  buildings  and  ordering  their  destruc- 


§  3446-1.  St.  Charles  v.  O'Mailey, 
18  111.  407  (1857)  (record  of  pro- 
ceedings of  board  of  trustees)  ;  Graf- 
ton V.  Eeed,  34  W.  Va.  173,  13  S.  E. 
767   (1890). 

2.  Fruin-Bambrick  Constr.  Co.  v. 
Geist,  37  Mo.  App.  509  (1839)  (rec- 
ords of  board  of  public  improve- 
ments ) . 

3.  Colorado. — Greeley  v.  Hamman, 
17  Colo.  30,  28  Pac.  460    (1891). 

Connecticut. — Cook  v.  Ansonia,  66 
Conn.   413,  34  Atl.   183    (1895). 

Florida. — Gregory  v.  Woodberry, 
53  Fla.  566,  43  So.  504  (1907)  (cen- 
sus taken  by  city  evidence  of  popula- 
tion). 

Iowa. — Edwards  v.  Cedar  Rapids, 
138  Iowa  421,  116  N.  W.  333  (1908) 
(record  kept  by  city  engineer  at 
electric  light  station). 

Maine. — Barker  v.  Fogg,  34  Me. 
393    (1852). 

Missouri. — State  v.  Heflferman,  148 
S.  W.  90  (1912);  St.  Louis  Gas 
Light  Co.  V.  St.  Louis,  86  Mo.  495 
(1885). 

Nebraska. — Clarke  v.  Williams,  29 
Xeb.  691,  46  N.  W.  83   (1890). 

New  York. — Tenement  House  Dept. 
V.  Weil,  134  N.  Y.  Supp.  1062  (1913) 
(book  kept  under  Tenement  House 
Law  in  w^hich  ars  registered  names 
and  addresses  of  tenement  house 
owners). 

North  Carolina. — Weith  v.  Wil- 
mington,  68  N.  C.   24    (1873). 

Pennsylvania. — Wain's  Heirs  v. 
Philadelphia,   99  Pa.   St.  30    (1882). 


Wisconsin. — O'Mailey  v.  McGinn, 
53  Wis.  353,  10  N.  W.  515   (1881). 

West  Virginia. — Parsons  v.  Miller, 
46  W.  Va.  334,  32  S.  E.  1017   (1899). 

"  Such  public  officers  discharge 
their  respective  duties  under  the 
sanction  of  their  official  oaths.  The 
records  are  the  evidence  of  the  facts 
of  which  they  speak,  and  they  are  re- 
quired to  perpetuate  tlie  knowledge 
of  them;  they  are  equal  to  ordinary 
testimony  given  under  the  obligation 
of  an  oath,  and  in  relation  to  remote 
events,  they  are  more  satisfactory 
than  the  recollection  of  witnesses. 
As  they  are  of  a  public  nature,  they 
are  open  to  all,  and  they  may  be  in- 
troduced in  evidence  whenever  the  in- 
terest of  any  one  requires  an  exhibi- 
tion of  the  facts  which  they  contain." 
Barker  v.  Fogg,  34  Me.  393  (1852), 
per  Wells,  J. 

Report  of  finance  committee  after 
its  adoption  by  the  city  council  will 
be  received.  Bardsley  v.  Sternberg, 
18  Wash.  613,  53  Pao.  351,  534 
(1898). 

4.  Denning  v.  Roome,  6  Wend.  651 
(1831)  (original  minutes  of  a  mu- 
nicipal corporation)  ;  Owings  v. 
Speed,  5  Wheat.  (U.  S.)  420,  5  L.  ed. 
124    (1830). 

5.  Greeley  v.  Hamman,  17  Colo.  30, 
38  Pac.  460   (1891). 

6.  Alderman  v.  New  Haven,  81 
Conn.  137,  70  Atl.  636,  18  L.  R.  A.  N. 
S.  74   (1908). 
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tion ; ''  the  location  and  alteration  of  streets,^  a  change  of  grade 
made  pursuant  to  a  legal  vote  of  the  authorities,®  the  amount  due 
a  gas  company  for  gas  supplied  under  a  contract  ^°  and  other 
similar  matters. 

Matters  improperly  entered  on  record. —  Such  records  will  only- 
he  received  as  proof  of  such  facts  as  are  properly  entered  thereon 
by  one  in  the  performance  of  his  official  duties;  entries  which 
relate  to  matters  of  a  private  nature  or  which  are,  for  any  reason, 
improperly  incorporated  therein  will  be  rejected. -^^ 

§  3447.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Official  Maps. —  An  ofScial 
map  made  under  the  authority  of  a  State  or  of  the  United  States 
may  also  be  considered  as  a  record  and  subject  to  the  same  prin- 
ciples controlling  the  admission  of  the  latter.^  Such  maps  have 
been  received  to  show  the  jurisdiction  of  the  court;  ^  an  intent  of 


7.  Kwong  Lee  Yuen  &  Co.  v.  Alli- 
ance Assur.  Co.,  16  Hawaii  674 
(1905). 

8.  Barker  v.  Fogg,  34  Me.  392 
(1852). 

9.  Cook  V.  Ansonia,  66  Conn.  413, 
34  Atl.   183    (1895). 

Estimates  made  by  the  city  engin- 
eer as  to  grading  are  admissible. 
Clarke  v.  Williams,  29  Nebr.  691,  46 
N.  W.  82   (1890). 

10.  St.  Louis  Gas  Light  Co.  v.  St. 
Louis,  86  Mo.  495  (1885)  (record 
kept  by  city  engineer ) . 

11.  Eraser  v.  Charleston,  8  S.  C. 
318    (1876). 

§  3447-1.  California. — C'olton  Land 
&  W.  Co.  V.  Svvartz,  99  Cal.  378,  33 
Pac.  878  (1893);  Gates  v.  Kieff,  7 
Cal.  134  (1857).  See  People  v. 
Klunipke,  41   CaL   363    (1871). 

Dakota.— V.  S.  v.  Beebe,  2  Dak. 
292,  11  N.  W.  505  (1880)  (maps 
printed  at  Government  Printing  Office 
at  Washington)  ;  McCall  v.  U.  S.,  1 
Dak.  307,  46  N.  "Vy.  608    (1P76). 

Georgia. — Polhill  v.  Brown,  84  Ga. 
338,  10  S.  E.  921   (1889). 


Indiana. — ileikel  v.  Greene,  94 
Ind.  344    (1883). 

loirn. — Nosier  v.  Chicago,  B.  &  Q. 
E.  Co.,  73  Iowa  268,  34  N.  W.  850 
(1887). 

Louisiana. — Wells  v.  Compton,  3 
Rob.  171    ;i843). 

Maryland. — See  Burk  v.  Baltimore, 
77  Md.  469,  26  Atl.  868   (1893). 

Mississippi. — Surget  v.  Doe,  24 
Miss.  118   (1852). 

Missouri. — Henry  v.  Dulle,  74  Mo. 
443    (1881). 

f\cio  York. — People  v.  Denison,  17 
Wend.  312    (1837). 

Ohio. — Stephenson  v.  Leesburgh,  33 
Ohio  St.  475    (1878). 

Pennsylvania. — Pittsburg,  Va.  & 
Ch.  E.  Co.  V.  Rose,  74  Pa.  St.  363 
(1873). 

Texas.— See  Texas  &  Pac.  R.  Co.  v. 
Thompson,   65   Tex.   186. 

United  States. — ^St.  Louis  Publia 
Schools  V.  Risloy,  10  Wall.  91,  19  L. 
ed.  850  (1869);  Morris  v.  Lessee  of 
Harmer's  Heirs,  7  Pet.  554,  8  L.  ed. 
781    (1833). 

2.  United  States  v.  Beebe,  2  Dak. 
292,  11  N.  W.  505   (1880). 
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the  owners  of  land  to  dedicate  and  the  extent  of  the  dedication ;  '^ 
the  line  of  a  street ;  *  an  accident  occurred  within  the  limits  of  a 
certain  town;®  to  identify  the  particular  parcel  involved  in  the 
controversy,®  and  to  prove  the  identity  and  description  of  land 
conveyed  by  a  patent/  Where,  however,  it  is  a  disputed  question 
whether  a  map  offered  in  evidence  is  a  genuine  map  published  by 
the  authority  it  purports  to  be  it  seems,  that  some  evidence  may 
be  required  as  to  its  authenticity.®  The  fact,  however,  that  there 
was  no  authorization  for  the  making  of  a  map  will  not  affect  its 
admissibility  where  it  has  been  for  a  long  period  of  time  on  file 
in  a  public  office  and  been  relied  upon.® 

§  3448.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;   Particular   Documents);   Post-office    Records. —  In 

the  conduct  of  the  post-office  department  records  must  of  necessity 
be  kept  by  numerous  officials  respecting  various  details  concerning 
the  transaction  of  the  business  of  that  branch  of  the  government. 
Where  such  a  record  exists  containing  entries  made  by  the  proper 
public  officer  of  matters  of  such  a  character  it  may  well  be  received. 
Therefore,  an  official  registry  kept  by  a  postmaster  containing 
statements  of  various  matters  required  by  law  and  by  the  regula- 
tions of  the  postal  department  of  the  government  to  be  entered 
therein  will  be  generally  received  in  proof  of  any  relevant  fact 
which  it  recites.'     So  where  relevant  the  record  of  mails  received 

3.  Chicago,  B.  &  Q.  R.  Co.  v.  skine,  31  Mo.  110  (1860).  See  Denn 
Banker,  44  111.  26   (1867).  v.  Pond,  1  N.  J.  L.  379   (1795)  ;  Haz- 

4.  Pittsburg,   Va.  &   Ch.  R.   Co.   v.  ard   Powder   Co.    v.   Volger,    58    Fed. 
Rose,   74   Pa.   St.   362    (1873).     Com-  152,  158,  7  C.   C.  A.  136    (1893). 
pare    Com.    v.    Switzer,    134    Pa.    St.  §  3448-1.  Miller  v.  Boykin,  70  Ala. 
383,  19  Atl.  681   (1890).  469     (1881);    Litchfield    v.    Farming- 

5.  Chicago,  M.  &  St.  P.  R.  Co.  v.  ton,  7  Conn.  100  (1828)  ;  Merriam  v. 
McArthur,  53  Fed.  464,  3  C.  C.  A.  594  Mitchell,  13  Me.  439,  29  Am.  Dec.  514 
(1892).  (1836);    Gurney    v.    Howe,    9    Gray 

6.  Meikel  v.  Greene,  94  Ind.  344  (Mass.)  404,  69  Am.  Dec.  299  (1857). 
(1883).  An  account  current  between  a.  post- 

7.  Surget  v.  Doe,  24  Miss.  118  master  and  the  postal  department,  as 
(1852).  stated   and  filed  in  the  office  of  the 

8.  Wooten  v.  Solomon,  139  Ga.  433,  auditor  of  the  treasury  for  the  post- 
77  S.  E.  375  (1912);  Com.  v.  King,  office  department  is  evidence  against 
150  Mass.  221,  22  N.  E.  905,  5  L.  R.  the  United  States  as  to  all  the  credits 
A.  536  (1889)  ;  Wier  Lumber  Co.  v.  in  favor  of  the  postmaster.  Haddock 
Conn.  (Tex.  Civ.  App.  1913),  156  S  v.  Kelsey,  3  Barb.  (N.  Y)  100 
"^V.  276).  (1848). 

9.  St.  Louis  Public  Schools  v.  Er- 


§§  3449,  3450  Official  Documents.  4Y38 

and  sent  away  may  be  admitted  ^  as  may  also  the  record  of  regis- 
tered letters.* 

§  3449.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Prison  Records. —  Records 
kept  by  the  official  in  charge  of  a  jail  or  prison  are  admissible  to 
show  the  date  of  the  commitment  and  discharge  of  a  prisoner/ 
though  there  is  no  statute  which  provides  for  the  keeping  of  such 
a  book.^  It  seems,  however,  that  they  will  not  be  received  to  show 
the  cause  of  his  commitment,  at  least  where  the  law  does  not  pro- 
vide that  a  book  shall  be  kept  for  the  purpose  of  recording  such 
matters  therein.* 

§  3450.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Prison  Records. —  It  is  ordi- 
narily required  by  statute  that  the  officials  of  a  school  district  shall 
keep  a  record  of  its  proceedings  in  the  various  matters  concerning 
the  regulation  and  maintenance  of  its  educational  system.  Such 
records  are  admissible  ^  and  have  been  received  to  show  the  election 
of  a  member  of  the  school  committee ; "  as  evidence  of  a  regular 

2.  Litchfield  v.  Farmir.gton,  7  Conn,  the   reports   of   other  persons   in   the 

100   (1828)  ;  Merriam  v.  Mitchell,  13  discharge   of   their   official    duties   as 

Me.  439,  29  Am.  Dec.  514   (1836).  subordinates."   Miller   v.   Boykin,    70 

"The    evidence     showed,     however.  Ala.  469  (1881),  per  Somerville,  J. 

that  the  postmaster  kept  a  registry  of  3.  Gurney  v.  Howe,  9  Gray  (Mass.) 

the  arrivals  and  departures  of  mails,  404,  69  Am.  Dec.  399   (1857). 

under  authority  and  by  direction   of  §  3449-1.    White  v.  U.  S.,  164  U.  S. 

the     post-office     department     of     the  100,  17  S.  Ct.  38.  41  L.  ed.  365  (1896) ; 

general    government;    that    this    was  Salte    v.    Thomas,    3    B.    &    P.    188 

made  his  official  duty,  and  he  was  re-  (1824). 

quired  to  see  that  it  was  correct,  and  2.  White  v  U.  S.,  164  U.  S.  100,  ]7 

to   certify   such   fact   to    the    depart-  R.  Ct.  38,  41  L.  ed,  365  (1896). 

ment  at  stated  times.     Public  records  3.  Salte  v.  Thomas,  3  B.  &  P.  188 

of  this  nature,  kept  by  duly  qualified  (1824). 

public    officers,   within    the   range   or  §  3450-1.     South  School  District  v. 

scope   of   their    duties,    and    kept    in  Blakeslee.  13  Conn.  227  (1S39)  ;  Board 

conformity  to  law  are  admissible  in  of  Education  v.  Moore,  17  Minn.  412 

evidence,   when   such   fact   arises   col-  (1871)    (a  register  of  bonds  issued  by 

laterally  in  the  trial  of  a  cause,  and  a  school  district  admissible)  ;  Hedrick 

does  not  constitute  one  of  the  issues  v.  Hughes,  15  Wall.  (U.  S.)  123,  31  L. 

in  dispute,  as  presented  by  the  plead-  ed.  53   (1872). 

ings.    And  this  is  true,  whether  these  2.  Peck    v.    Smith,    41    Conn.    443 

facts  are  known  to  the  officer  in  cus-  (1874). 
tody  of  the  record,  or  are  based  on 
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Shebiff's  Eecoeds. 


§  3451 


notice  for  a  school  district  meeting,^  and  to  show  the  amount  of 
the  district's  indebtedness,*  or  the  indebtedness  of  a  school  official 
to  it  in  an  action  against  him  and  his  sureties.^  Similarity  a 
record  which  the  law  requires  to  be  kept  by  school  authorities  con- 
cerning the  age  of  school  children  and  the  like  will,  where  it  has 
been  kept  in  accordance  with  the  provisions  of  the  enactment,  be 
received  as  evidence  of  any  fact  which  it  is  required  shall  be  there 
entered,  though  it  is  not  conclusive  in  regard  thereto.® 

§  3451.  (Public  Documents;  Official-  Registers,  Papers  and 
Writings;  Particular  Documents);  Sheriff's  Books  and  Rec- 
ords.—  Records  kept  by  a  sheriff  concerning  his  official  acts,i 
such  as  entries  on  a  docket  kept  by  him  ^  or  in  his  execution  book,^ 
have  been  received  as  proof  of  facts  stated  therein.  Where  he  is 
deceased  and  they  were  made  in  the  course  of  his  official  business 
and  against  his  interest  when  made,'*  they  have  also  been  admitted 
as  declarations  against  interest. 


3.  Sanborn  v.  School  District  No. 
10,  Rice  Ctounty,  IS  Minn.  17  (1866). 

4.  Wormley  v.  District  Tp.  of  Car- 
roll, 45  Iowa  666  (1877). 

5.  Independent  School  District  of 
Sioux  City  v.  Hubbard,  110  Iowa  58, 
SI  N.  W.  341,  80  Am.  St.  Eep.  271 
(1899). 

6.  "A  register  as  required  by  that 
statute  was  kept  by  the  teacher  of 
the  school  which  Hattie  attended  for 
the  term  beginning  September  4, 
1899,  and  that  register  shows  that  her 
first  day's  attendance  was  November 
6,  1899,  and  her  age  then  seventeen 
years.  Defendant  offered  that  regis- 
ter in  evidence  and  it  was  excluded 
on  objection  of  plaintiffs.  The  court 
erred  in  excluding  the  evidence;  the 
register  was  a  record  which  the  law 
required  to  be  kept  and  the  evidence 
showed  that  it  was  kept  in  strict  con- 
formity to  the  requirement  of  the 
law.  It  was  not  record  evidence  in 
the  strict  sense  of  conclusiveness,  but 
like  the  school  enumeration  list  and 


the  United  States  census  lists,  it  was 
competent  evidence  to  be  weighed  in 
the  balance  with  other  evidence." 
Levels  v.  St.  Louis  &  H.  R.  Co.,  196 
Mo.  606,  623,  94  S.  W.  875  (1906), 
per  Valliant,  J. 

See  also.  Swift  v.  Rennard,  119  111. 
App.  173   (1905). 

§  3451-1.  Albrecht  v.  State,  63 
Miss.  516  (1885)  (entry  of  issuance 
of  a  license  in  book  kept  by  sheriff 
for  that  purpose) ;  Barclay  v.  Bates, 
2  Mo.  App.  139  (1876)  (entry  by 
sheriff  respecting  sale  of  a  leasehold) ; 
Brewster  v.  Vail,  30  N.  J.  L.  56,  38 
Am.  Dec.  547  (1842)  (inventory  made 
by  a  sheriff) ;  Wardrope  v.  Canadian 
Pac.  Ry.  Co.,  7  Ont.  321  (1884).  Com- 
pare Kelly  V.  Green,  63  Pa.  St.  299 
(1869). 

2.  Fleming  v.  Williams,  53  Ga.  556 
(1875). 

3.  Secrist  v.  Twitty,  1  McMull.  (S. 
C.)  255  (1840). 

4.  Field  v.  Boynton,  Adm'r.,  33  Ga. 
239   (1863). 


^§  3452,  3453  Official  Documents. 
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§  3452.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  State  Officials'  Records. — 

Hecords  are  ordinarily  kept,  frequently  if  not  generally  in  pur- 
suance of  some  express  legislation,  by  State  officers  of  acts  per- 
formed by  them  in  their  official  capacity.  Records  and  documents 
thus  kept  by  and  in  the  custody  of  a  State  official  will  be  received 
when  relevant.^  Thus  a  bank  pass-book  regularly  and  accurately 
kept  by  a  State  treasurer,  in  connection  with  the  discharge  of  his 
duties,  has  been  received  as  a  part  of  his  official  transactions  in 
an  action  on  his  bond.^  Where  the  entry  is  of  an  official  character 
it  is  not  fatal  to  its  admissibility  that  it  was  written  in  pencil.^ 

§  3453.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Surveyors'  Records. —  Re- 
ports made  by  an  official  surveyor  or  records  kept  by  him  in  con- 
nection with  the  performance  of  his  official  duties  are  similarly 
applicable  to  the  same  general  rules  relating  to  the  admission  in 
evidence  of  public  records  and  documents,^  as  are  also  those  of  a 
deputy  surveyor.^     Nor  need  a  survey  to  be  admissible  recite  the 


§  3452-1.  Parrish  v.  Com.,  136  Ky. 
77,  133  S.  W.  339  (1909)  (reports 
made  to  secretary  of  state  by  bank 
■oflBcials  as  required  by  law  are  official 
records  and  signing  by  tlie  officials 
need  not  be  proved)  ;  Harper  v. 
Marion  County,  33  Tex.  Civ.  App. 
■653,  77  S.  W.  1044  (1903)  (statement 
of  a  county  treasurer's  account  kept 
in  tbe  office  of  the  state  treasurer). 

2.  Com.  V.  Tate,  89  Ky.  587,  13  S. 
W.  113,  13  Ky.  L.  Rep.  1  (1830). 

3.  Kerr  v.  Farish,  53  Miss.  101 
(1876)  ;  Franklin  v.  Tiernan,  56  Tex. 
618  (1883).  But  see  Meserve  v. 
Hicks,  24  N.  H.  395  (1851)  ;  Stone  v. 
Sprague,  34  N.  H.  309   (1851). 

§  3453-1.  Kentucky. — Crockett  v. 
■Greenup,  4  Bibb.  158    (1815). 

Louisiana. — Wells  v.  Compton,  3 
Rob.  171  (1843)  (surveyor's  maps 
admissible) . 

Maryland. — ^Snavely  v.  McPherson, 
5  Harr.  &  J.  150  (1830). 

l\fichigan. — See  Sherrard  v.  Cud- 
noy.  134  Mich.  300,  96  N.  W.  15 
(1903)     (survey  recorded  in  office  of 


county  surveyor  admissible  under 
statute) . 

Minnesota. — Fish  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.,  83  Minn.  9,  84  N.  W. 
458,  83  Am.   St.  Rep.  398    (1900). 

Mississippi. — ^Spears  v.  Burton,  31 
Miss.  547  (1856)  (plot  and  certificate 
of  survey  made  in  pursuance  of  order 
of  court  admissible). 

Nebraska. — Clark  v.  Williams,  39 
Nebr.  691,  46  N.  W.  83    (1890). 

Pennsylvania. — Conkling  v.  West- 
brook,  81*  Pa  St.  81  (1872);  Bratton 
V.  Mitchell,  3  Pa.  St.  44  (1846); 
Lessee  of  Stephens  v.  Bear,  3  Binn.  31 
(1810);  Lessee  of  Brown  v.  Long,  1 
Yeates  163   (1793) 

Virginia. — Cline's  Heirs  v.  Catron, 
33  Gratt.  378   (1873). 

Canada. — ^See  Laurentide  Mica  v. 
Portin,  39  Can.  S.  Ct.   (1907). 

2.  Russell  V.  Werntz,  24  Pa.  St.  337 
(1855)  ;  Ross  v.  Rhoads,  15  Pa.  St. 
163  (1850)  McCormick  v.  McMurtie, 
4  Watts  (Pa.)  193  (1835)  ;  Miller  v. 
Carothers,  6  Serg.  &  R.  (Pa.)  215 
(1830). 
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authority  tmder  whicli  it  was  made.^  Where,  however,  the  statute 
prescribes  what  a  surveyor's  record  shall  contain  a  record  which 
does  not  comply  with  these  requirements  will  not  be  received.* 

§  3454.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents);  Tax  Books,  etc. —  Books 
and  records  kept  by  and  containing  entries  of  the  official  acts  of  a 
tax  assessor  ^  or  collector  may  be  received  in  the  same  way  ^  as  at 
least  prima  facie  evidence  of  the  facts  stated.^    Nor  will  the  orig- 


3.  Sproul  V.  Plumsted,  4  Binn. 
(Pa.)   189  (1811). 

4.  Pugh  V.  Schlindler,  137  Mich. 
191,  86  N.  W.  515  (1901). 

§  3454-1.  Frazier  v.  State,  47  Tex. 
Cr.  24,  81  S.  W.  533  (1904) ;  Houston 
V.  Stewart,  40  Tex.  Civ.  App.  499,  90 
S.  W.  49   (1905). 

"  If  the  acts  of  assessors  become 
material,  their  books  of  assessment 
are  the  evidence  by  which  they  may 
be  established."  Milo  v.  Gardiner,  41 
Me.  549   (1856),  per  Appleton,  J. 

2.  Alabama. — Dudley  v.  Chilton 
County,  66  Ala.  593    (1880). 

Georgia. — ^McRory  v.  Manes,  47 
Ga.   90    (1873). 

New  Hampshire.  —  Pittsfleld  v. 
Barnstead,  40  N.  H.  477   (1860). 

Pennsylvania. — Miller  v.  Hale,  36 
Pa.  St.  432  (1856)  ;  Cuttle  v.  Brock- 
way,  24  Pa.  St.  145  (1854)  ;  Dikeman 
V.  Parrish,  6  Pa.  St.  310,  47  Am.  Dec. 
455  (1847);  Overseers  of  Lewisburg 
v.  Augusta,  2  Watts  &  S.  65  ( 1841 )  ; 
Pager  v.  Campbell,  5  Watts.  287 
(1836). 

Texas. — Webb  County  v.  Gonzales, 
69  Tex.  455,  6  S-  W.  781   (1888). 

Vermont. — Day  v.  Peasley,  54  Vt. 
310   (1881). 

Wisconsin. — Mitchell  v.  Pillsbury, 
5  Wis.  407    (1856). 

United  States. — Ronkendorff  v. 
Taylor,  4  Pet.  349,  7  L.  ed.  882 
(1830). 

3.  Clark  v.  Fairley,  30  Mo.  App.  335 
(1888) ;  Scranton  Poor  District  v.  Di- 


rectors of  Poor,  106  Pa.  St.  446 
(1884). 

"  These  two  lists  were  properly  re- 
ceived. They  came  from  the  proper 
official  repository,  and  each  bore  a 
certificate  by  an  official  having  au- 
thority to  administer  oaths  to  tax- 
payers that  he  had  in  fact  adminis- 
tered such  an  oath  to  Mrs.  Kil- 
loughey.  Such  a  certificate  is  prima 
facie  evidence  of  the  truth  of  what  is 
contained  in  it,  on  the  principle  that 
every  man  acting  officially  shall  be 
presumed  to  have  done  his  duty  un- 
til the  contrary  appears."  Whalen  v. 
Gleeson,  81  Conn.  638,  644,  71  Atl.  908- 
(1909),  per  Baldwin,  C.  J. 

"  The  quadrennial  appraisal  offered 
is  a  list  of  all  the  taxable  real  estate 
in  the  plaintiff  toAvn  according  to- 
several  ownership,  with  the  names  of 
the  respective  owners  when  made, 
and  the  valuation  of  the  land  held  by 
them.  It  was  made  by  public  officers 
acting  under  oath  of  office,  enjoined 
by  statute  to  appraise  all  the  taxable 
real  estate  in  town  at  its  just  value 
in  money,  attach  to  the  list  thereof  a 
certificate  signed  by  a,  majority  of 
them  verified  by  oath  that  they  had 
so  done,  and  return  the  same  to  the 
town  clerk,  in  whose  office  it  was  by 
law  required  to  be  kept.  This  list 
is  a  public  document."  Ripton  v. 
Brandon,  80  Vt.  234,  237,  67  Atl.  541 
(1907),  per  Watson,  J.  (filed  ap- 
praisal of  taxable  real  estate  in  a. 
town ) . 
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inal  books  be  rejected  because  certified  copies  are  made  admissible 
by  statute,  since  there  can  be  no  better  evidence  than  the  original.* 
So  an  entry  on  tax  books  showing  the  am.ount  of  assessments  which 
is  marked  "  paid  "  has  been  received  as  prima  facie  evidence  of 
their  payment.^  Similarly  the  assessment  roll,*  the  delinquent 
tax  list,'''  the  certificate  of  a  tax  sale,^  and  a  book  containing  entries 
regarding  the  sale  and  redemption  of  land  are  admissible.^  So 
a  stub  of  a  redemption  certificate  kept  in  the  county  auditor's 
office  has  been  received  ^^  as  has  also  a  tax  receipt  stub  book.-'^ 
Likewise  a  receipt  given  by  a  county  treasurer  to  a  tax  collector 
may  be  admitted  ^^  as  may  also  one  given  by  the  latter  to  the  tax- 
payer in  pursuance  of  a  statute  requiring  it.-'* 

There  is  authority  for  the  doctrine  that  a  tax  list  or  assessment 
roll  is  not  admissible  for  any  purpose  except  relating  to  the  assess- 
ment and  collection  of  a  tax.'*  Thus  they  have  been  rejected 
where  offered  for  the  purpose  of  showing  domicile  ^^  or  the  loca- 
tion of  the  land,'®  while  on  the  other  hand  they  have  been  re- 


4.  Miller  v.  Hale,  &6  Pa.  St.  433 
{1856). 

5.  Scranton  Poor  Dist.  v.  Directors 
■of  Poor,  106  Pa.  St.  446  (1884). 

6.  Lalie  County  v.  Sulphur  Bank 
Quiolcsilver  Min.  Co.,  66  Cal.  17,  4 
Pac.  876   (1884). 

7.  State  V.  Nevada  Cent.  R.  Co.,  26 
Nev.  357,  68  Pac.  294,  69  Pac.  1042 
(1902). 

8.  McKeen  v.  Haskell,  108  Ind.  97, 
«  N.  E.  901  (1886). 

9.  Gage  v.  Davis,  (111.  1887),  14  N. 
E.  36;  Bush  v.  Stanley,  122  111.  406, 
13  N.  B.  249  (1887)  ;  Gage  v.  Parker, 
103  111.  528  (1883) ;  Groesbeck  v.  See- 
ley,  13  Mich,  329   (1865). 

10.  Ellsworth  v.  Low,  62  Iowa  178, 
17  N.  W.  450  (1883). 

11.  Hudson  V.  Herman,  81  Kan. 
637,  107  Pac.  35  (1910);  Typer  v. 
Tom  (Civ.  App.  1910),  132  S.  W. 
850. 

12.  Williams  v.  Fitzpatrick,  30 
Ala.  791   (1853). 

13.  Johnstone  v.  Scott,  11  Mich. 
232  (1863). 

Evidence  of  date  of  assessment.    A 


tax  collector's  receipt  in  which  a  spe- 
cial assessment  is  described  by  refer- 
ence to  the  date  at  which  it  was  made 
is  per  se  evidence  that  the  assessment 
was  made  at  the  date  named.  Na- 
tional L.  Ins.  Co.  V.  Butler,  61  Nebr. 
449,  85  N.  W.  437,  87  Am.  St.  Rep. 
463   (1901). 

14.  Sewall  v.  Sewall,  123  Mass.  156, 
23  Am.  Rep.  299  (1877)  ;  Com.  v.  Hef- 
fron,  102  Mass.  148  (1869). 

Where  duplicate  tax  lists  are  mad« 
out  each  has  the  force  and  effect  of 
an  original  instrument,  the  statute 
not  requiring  that  the  one  delivered 
to  the  county  treasurer  be  certified. 
(Standard  Oil  Co.  v.  Bretz,  98  Ind.  231 
(1884).  If,  however,  the  statute  re- 
quires duplicates  to  be  certified  this 
must  be  done  to  render  them  admis- 
sible. Robinoe  v.  Doe,  6  Blackf. 
(Ind.)  85  (1841).  Compare  State  y. 
Smith,  30  N.  J.  L.  449  (1864). 

15.  Sewall  v,  Sewall,  133  Mass.  156, 
33  Am.  Rep.  399  (1877) ;  Mead  v.  In- 
habitants  of  Braxborough,   11   Cush. 

16.  Com.  v.  Heffron,  102  Mass.  148 
(Mass.)   362   (1853). 
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ceived  as  bearing  upon  the  question  of  solvency/''  to  show  in 
whose  name  property  was  assessed/*  and  in  tiie  case  of  an  agree- 
ment between  a  landlord  and  tenant  that  the  latter  is  to  pay  the 
taxes,  the  tax  roll  placed  in  the  hands  of  the  county  treasurer  for 
collection  has  been  received  as  competent  evidence.^*  A  tax  return 
has  also  been  received  as  an  admission.^* 


§  3455.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents;  Tax  Books,  etc.);  As  Evi- 
dence of  Value. —  Upon  the  question  of  value  there  is  a  diversity 
of  opinion,  there  being  several  decisions  holding  that  the  assess- 
ment roU  is  not  admissible  in  this  connection  in  an  action  between 
third  parties,  the  ground  of  objection  being  that  the  official  does 
not  act  of  his  own  knowledge  but  upon  information  furnished  by 
others  and  that  the  value  upon  which  taxes  are  assessed  is  notori- 
ously incorrect.^  In  other  cases  it  has,  however,  admitted  as  com- 
petent evidence  to  show  value,^  it  being  declared  in  one  decision 
that  it  should  be  received  for  what  it  is  worth  and  that  its  weight 


(1869)  (assessors'  records  not  admis- 
sible in  actions  between  third  parties 
to  prove  location  of  land). 

17.  Winter  v.  Bandel,  30  Ark.  363 
(1875). 

18.  VanKirk  v.  Caark,  16  Serg.  &  R. 
(Pa.)  286  (1837).  See  Indiana  Union 
Tract.  Co.  v.  Benadum,  42  Ind.  App. 
131,  83  N.  E.  361  (1908)  (holding 
sworn  assessment  lists  of  personal 
property  admissible  to  prove  owner- 
ship at  the  time). 

Compare  Seivel-Suessdorf  C.  dt  I. 
Mfg.  C3o.  V.  Manufacturer's  Ry.  Ck)., 
230  Mo.  59,  130  S.  W.  388  (1910) 
(assessor's  books  and  plots  prepared 
by  them  to-  show  names  of  persons 
"  to  whom  such  tract  or  lot  was  as- 
sessed each  year  "  are  not  evidence  of 
title  or  ownership). 

19.  Smith  V.  Scully,  66  Kan.  139,  71 
Pac.  349   (1903). 

20.  Ivey  v.  Cowart,  134  Ga.  159,  52 
S.  E.  436  (1905)  (tax  returns  admis- 
sible to  show  that  certain  persons, 
while  claiming  as  owners,  returned 
some  of  the  lots  in  queation  as  con- 


taining less  land  than  they  subse- 
quently claimed). 

§  3455-1.  Dudley  v.  Minnesota  & 
N.  W.  R.  Co.,  77  Iowa  408,  43  N.  W. 
359  (1889);  Kenerson  v.  Henry,  101 
Mass.  153  (1869)  ;  Flint  v.  Flint,  6 
Allen  (Mass.)  34,  38  Am.  Dec.  615 
(1863). 

2.  White  V.  Beal  &  Fletcher  Grocer 
Co.,  65  Ark.  378,  45  S.  W.  1076 
(1898)  ;  Swift  v.  M'Tiernan,  11  Ir. 
Eq.  602  (1848)  (poor  law  valuation 
admissible  to  show  value)  ;  Welland 
V.  Middleton,  11  Ir.  Eq.  603  (1844) 
(poor  law  valuation  admissible  to 
show  value  though  weight  to  be 
given  it  is  another  consideration) . 

Sworn  assessments  lists  of  personal 
property  admissible  to  prove  value  at 
the  time. 

"  An  assessment  list  becomes  the 
sworn  statement  of  the  party  as- 
sessed, not  only  as  to  ownership,  but 
as  to  the  cash  value  of  the  listed 
property  as  well.  Such  evidence  is 
clearly  relevant,  and  unless  so  re- 
mote in  point  of  time  as  to  be  of  no 


§  3456 


Official  DoctrMBNTS. 


4744 


is  for  the  jury.^  The  latter  view  would  seem  to  be  the  correct 
one  for  though  such  lists  or  rolls  can  in  no  sense  be  considered  as 
conclusive,  yet  they  may  be  of  some  weight  as  an  aid  in  the  ascer- 
tainment of  truth.  In  many  cases  they  have  been  received  as 
admissions.* 


§  3456.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Town  Officials'  Records. — 

The  records  kept  by  to^vn  officials  may  properly  be  received  as 
evidence  of  facts  stated  by  them  relating  to  the  performance  of 
their  duties.^  Thus  records  and  books  kept  by  selectmen,^  town 
commissioners,^  town  clerks,*  town  treasurers  ®  and  overseers  of 
the  poor,®  have  been  received.  So  the  record  upon  which  a  war- 
rant issued  by  the  selectmen  calling  for  a  town  meeting  was  entered 
is  admissible,^  as  is  also  the  original  warrant.^     Similarly  reports 


practical  utility,  is  admissible  on  the 
question  of  the  value  of  such  prop- 
erty." Indiana  Union  Tract.  Co.  v. 
Benadum,  42  Ind.  App.  121,  126,  83 
N.  E.  261   (1908),  per  Watson,  J. 

3.  Steam  Stone-Cutter  Co.  v.  Scott, 
157  Mo.  520',  57  S.  W.  1076   (1900). 

4.  Supra,  §  1374  herein. 

§  3456-1.  levitt  v.  Somervillo, 
105  Me.  517,  75  Atl.  54  (1909)  (town 
records  concerning  amount  of  town 
debt)  ;  State  v.  Bollenbach,  98  Minn. 
480,  108  N.  W.  3  (1906)  (record  of 
town  meeting  showing  result  of  can- 
vass for  votes)  ;  Pilkins  v.  Hans,  87 
Neb.  7,  126  N.  W.  864  (1910)  (village 
records  of  a  bond  given  by  a  saloon 
keeper,  kept  by  the  village  clerk  and 
identified  by  him) ;  Bisbop  v.  Cone, 
3  N.  H.  513  (1836)  (record  of  ap- 
pointment of  selectmen). 

2.  Boston  V.  Inhabitants  of  Wey- 
mouth, 4  Cush.  (Mass.)  538  (1849) 
(book  of  accounts  of  selectmen)  ; 
Bow  V.  AllenstoAvn,  34  N.  H.  351,  69 
Am.  Dec.  489  (1857)  (books  of  ac- 
counts of  selectmen) ;  Thornton  v. 
Campton,  18  N.  H.  20  (1845)  (books 
of  accounts  of  selectmen). 

3.  Cheatham  v.  Young,  113  N.  C. 
161,  18  S.  E.  92,  37  Am.  St.  Ecp.  617 


(1893)  (to  locate  the  boundary  line 
of  streets  and  points  of  intersection, 
record  of  town  commissioners  admis- 
sible) . 

4.  Lowe  V.  Aroma,  21  111.  App.  598 
(1886)  (town  clerk's  record  in  rela- 
tion to  action  affecting  highways 
made  prima  facie  evidence  by  state- 
ute) ;  Briggs  v.  Murdock,  13  Pick. 
(Mass.)  305  (1832)  (town  clerk's  rec- 
ord of  the  oath  of  office  being  admin- 
istered to  him). 

5.  Rindge  v.  Walker,  61  N.  H.  58 
(1881)  (entries  made  by  town  treas- 
urer showing  his  account  with  the 
town)  ;  Nye  v.  Kellam,  IS  Vt.  594 
(1846)  (entries  on  books  kept  by 
town  treasurer). 

6.  Corinna  v.  Inhabitants  of  Hart- 
land,  70  Me.  355  (1S79)  (town  book 
kept  by  overseers  of  the  poor  for  pur- 
pose of  preserving  facts  relating  to 
the  paupers  of  the  town)  ;  Cabot  v. 
Town  of  Walden,  46  Vt.  11  (1873) 
(town  book  kept  by  overseers  of  the 
poor  containing  an  account  of  their 
expenditures) . 

7.  Com.  V.  Shaw,  7  Mete.  (Mass.) 
52   (1843). 

8.  Bucksport  v.  Spofford,  12  Me.  487 
(1835). 
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of  the  selectmen  of  a  town  when  accepted  by  the  latter,  become 
its  declarations  and  are  also  admissible  against  it,  though  the  offi- 
cials themselves  may  be  called  as  witnesses  and  the  original  books 
of  town  accounts  can  be  produced.* 

§  3457.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Weather  Records. —  Under 
the  direction  of  the  United  States  government  a  record  is  kept  by 
certain  officials  of  weather  observations  and  conditions  in  various 
parts  of  the  county.  These  records  come  within  the  general  rule 
which  permits  of  the  introduction  into  evidence  of  official  registers 
or  records  kept  by  persons  in  public  office.-'  So  weather  records 
kept  by  the  United  States  weather  bureau  at  a  place  have  been 
received  as  evidence  of  what  the  weather  was  at  another  place  ten 
miles  distant,  expert  testimony  having  first  been  introduced  that 
such  records  at  any  place  would  as  a  general  rule  be  the  true  record 
for  the  surrounding  country.^ 


9.  Watson  v.  New  Milford,  72 
Conn.  561,  45  Atl.  167,  77  Am.  St. 
Rep.  345  (1900). 

§  3457-1.  Connecticut. — Mears  v. 
New  York,  N.  H.  &  H.  R.  Co.,  75 
Conn.  171,  52  Atl.  610,  96  Am.  St. 
Rep.  192,  56  L.  R.  A.  884   (1902). 

Illinois. — ^Chicago  &;  Eastern  I.  R. 
Co.  V.  Zapp,  110  111.  App.  553  (1903)  ; 
Chicago  &  N.  R.  Co.  v.  Trayes,  17  111. 
App.   136    (1885). 

Iowa. — Huston  v.  Council  Bluffs, 
101  Iowa  33,  69  N.  W.  1130,  36  L.  R. 
A.  211    (1897). 

Missouri. — Moore  v.  Gaus  &  Sons 
Mfg.  Co.,  113  Mo.  98,  20  S.  W.  975 
(1892). 

Xorth  Carolina. — Knott  v.  Raleigh 
&  G.  R.  Co.,  98  N.  C.  73,  3  S.  E.  735, 
2  Am.  St.  Rep.  321    (1887). 

Pennsylvania. — Hufnagle  v.  Dela- 
ware &  Hudson  Co.,  227  Pa.  476,  76 
Atl.  205  (1910)  ;  Nolt  V.  Crow,  22  Pa. 
Super.  Ct.  113  (1903).  See  Cunning- 
ham V.  Pennsylvania  R.  Co.,  40  Pa, 
Sup.  Ct.  212   (1911). 

Rhode  Island. — Kolodrianski  v. 
American  Locomotive  Works,  29  R.  I. 
127,  69  Atl.  505    (1908). 


Washington. — Anderson  v.  Hilker, 
38  Wash.  632,  80  Pac.  848   (1905). 

United  States. — Evanston  v.  Gunn, 
99  U.  S.  660,  25  L.  ed.  306   (1878). 

"  The  meteorological  observations 
of  the  Signal  Service  of  the  United 
States  are  taken  and  recorded  by  pub- 
lic officers  under  the  authority  of  law, 
and  as  a  part  of  their  official  duty. 
^~'iey  are  of  a  public  character,  kept 
lL.r  public  purposes,  and  so  immedi- 
ately before  the  eyes  of  the  com- 
munity that  inaccuracies,  if  they 
should  exist,  could  hardly  escape  ex- 
posure. They  come,  therefore,  within 
the  rule  which  admits  in  evidence,  of- 
ficial registers  or  records  kept  by  per- 
sons in  public  office,  in  which  they  are 
required  either  by  statute  or  by  the 
nature  of  their  office,  to  write  down 
particular  transactions  occurring  in 
the  course  of  their  public  duties,  or 
under  their  personal  observation." 
Chicago  &  N.  R.  Co.  v.  Trayes,  17  111. 
App.  136,  140  (1885),  per  Bailey,  P. 
J. 

2.  Mears  v.  New  York,  N.  H.  &  H. 
R.  Co.,  75  Conn.  171,  52  Atl.  610,  96 
Am.   St.  Rep.   193,   56  L.  R.   A.   S84 
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§  3458.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents) ;  Private  Writings  of  Record; 

Conveyances. —  An  instrument  in  the  nature  of  a  conveyance 
between  private  parties  is  constituent,  that  is  one  which  in  itself 
constitutes  or  creates  legal  rights  and  results.  Where  it  is  sought 
to  prove  the  contents  of  such  a  writing  it  might  seem  that  resort 
should,  independent  of  any  statute,  be  had  to  the  instrument  itself 
upon  the  ground  that  this  is  the  original  and  the  record  thereof 
is  only  a  copy  and  is  in  the  nature  of  secondary  evidence,^  and 
should  not  be  received  without  accounting  for  the  non-production 
of  the  original,^  in  the  absence  of  some  statute  to  the  contrary. 
In  some  cases,  however,  records  of  deeds  and  other  writing  seem 
to  have  been  received  without  reference  to  any  statute  authorizing 
their  admission  in  evidence,^  it  being  said  in  one  case  that  if  they 
were  not  evidence  they  would  be  worse  than  useless.* 

§  3459.  (Public  Documents;  Official  Registers,  Papers  and 
Writings;  Particular  Documents;  Private  Writings  of  Record; 
Conveyances) ;  Statutes  Controlling. —  The  question  as  to  the 
admissibility  of  the  record  of  a  deed  or  other  private  written  in- 
strument required  by  law  to  be  recorded  is,  with  possibly  few 
exceptions,  controlled  by  legislative  enactments.  Beginning  with 
the  earlier  stages  of  the  development  of  the  statutory  law  upon 
this  subject  when  the  object  of  the  statute  was  to  provide  notice 
of  a  particular  individual's  claim  of  title,  the  law  making  bodies 
have  extended  the  scope  of  the  legislation  so  that  at  the  present 
time  in  addition  to  making  the  record  a  notice  of  claim  it  is  also 

(1903).       See     Huston     v.      Council  in  evidence  unless  lost  or  otherwise 

Bluffs,  101  Iowa  33,  69  N.  W.  1130,  beyond  the  power  of  parties  to  prove 

36  L.  R.  A.  311  (1897)    (to  show  tem-  it     except     hy    secondary     evidence." 

perature  and  character  and  amount  of  Bradley     v.     Silsbee,   33    Mich.     32S 

precipitation  at  a  place  four  and  one-  (1876),  per  Campbell,  J. 

half  miles  distant).  3.  Trammell  v.  Thurmond,  17  Ark. 

§  3458-1.     Harker  v.  Gustin,  13  N.  303    (1856);   Bank   of   The   U.   S.   v. 

J.  L.  43  (1830);  State  v.  Crocker,  49  Benning,     3   Fed.    Cas.    No.     908,     4 

S.  C.  343,  37  S.  E.  49   (1896)   Peck  v.  Cranch    C.    C.     81     (1830);     Peltz    v. 

Clark,  18  Tex.  239   (1857).  Clarke,    19    Fed.    Cas.    No.    10,914,   3 

2.  Peck     V.     Clark,     18     Tex.     339  Cranch  C.  C.  703    (1826)    affirmed  in 

(1857) ;      Brooks     v.     Marbury,      11  5  Pet.    (30  U.  S.)    481,  8  L.  ed.   199 

Wheat.     (U.     S.)     78,    6    L.    ed.    423  (1831). 

(1826).  4,  Robinson  v.  Pitzer,  3  W.  Va.  335 

■'If  belonging  in  private   hands  it  (1869).     See  Eady  v.  Shivey,  40  Ga. 

(the  instrument)   must  be  introduced  684  (1870). 
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a  means  of  evidencing  tlie  writing.  The  tendency  of  such  legisla- 
tion has  been  to  make  the  record  of  the  writing  admissible,^  with- 
out further  proof,^  in  many  cases  it  being  made  of  equal  force  and 
effect  as  the  original.*  Under  a  statute  of  this  nature  a  record 
purporting  to  be  transcripts  of  deeds  from  other  records  has  been 
received,*  as  has  also  a  book  into  which  records  have  been  trans- 
scribed  from  a  temporary  book  which  is  shown  to  have  been  lost 


§  3459-1.  California. — ^Adams  v. 
Hopkins,  144  Oal.  19,  77  Pac.  713 
(1904)  (record  of  the  release  of  a 
mortgage) . 

Kansas. — ^Marshall  v.  Shibley,  tl 
Kan.  114  (1873)    (record  of  deed). 

Kentucky. — ^Davis  v.  Clinton,  79  S. 
W.  359,  25  Ky.  L.  Rep.  2021  (1904) 
( record   of   deeds ) . 

Maryland. — ^Morrill  v.  Gelston's 
Lessee,  34  Md.  413  (1871)  (record  of 
deed ) . 

Pennsylvania. — Swank  v.  Phillips, 
113  Pa.  St.  483,  6  Atl.  450  (1886) 
(record  of  agreement). 

Texas. — Veatch  v.  Gray,  41  Tex. 
Civ.  App.  145,  91  S.  W.  324  (1905) 
(record  of  deeds)  ;  Watters  v.  Parker, 
(Sup.  1892)  19  S.  W.  1022  (record 
of  deeds) . 

2.  California. — Grant  v.  Oliver,  91 
Gal.  158,  37  Pac.  596,  861  (1891) 
(record  of  deed). 

Indiana. — ^Embree  v.  Emerson,  37 
Ind.  App.  16,  74  N.  E.  44,  1110  ( 1905 ) 
(record  of  mortgage) ;  Burns  v.  Har- 
ris, 66  Ind.  536  (1879)  (record  of 
chattel  mortgage) ;  Patterson  v.  Dal- 
las, 46  Ind.  48  (1874)  (record  of 
deed);  Winship  v.  Clendenning,  34 
Ind.  439  (1865)  (record  of  deed); 
Morehouse  v.  Potter,  15  Ind.  477 
(1860)  (record  of  mortgage);  Lyon 
V.  Perry,  14  Ind.  515  (1860)  (record 
of  mortgage ) . 

Kansas. — Wendell  v.  Heim,  87  Kan. 
136  (133  Pac.  869  (1912)  (record  of 
private  writing). 

Michigan. — Bradley  v.  Silsbee,  33 
Mich.  328   (1876)    (record  of  deed) . 

Mississippi. — Sf;e   Cogan  v.   Frisby, 


36     Miss.     178      (1858)      (record     of 
deed). 

New  Jersey. — Chase  v.  Caryl,  57  N. 
J.  L.  545,  81  Atl.  1024  (1895)  (record 
of  mortgage). 

New  Yorfc.— Clark  v.  Clark,  47  N. 
Y.  664  (1873)  (record  of  convey- 
ance ) . 

North  Carolina. — Ratliff  v.  Ratlifl', 
131  N.  C.  435,  43  S.  E.  887,  63  L.  R. 
A.  963  (1902)  (record  of  deed  or 
other  instrument  required  to  be  re- 
corded); Mitchell  V.  Bridgers,  113  N. 
C.  63,  18  S.  E.  91  (1893)  (record  of 
contract) ;  Taylor  v.  Albermarle 
Steam  Nav.  Co.,  105  N.  C.  484,  10  S. 
E.  897   (1890)    (record  of  contract). 

Oregon. — Ayre  v.  Hixson,  53  Oreg.. 
19,  98  Pac.  515  (1908)  (record  of 
conveyance). 

Wisconsin. — Blaha  v.  Borgman,  142^ 
Wis.  43,  134  N.  W.  1047  (1910) 
(record  of  deed). 

3.  Florida. — Johnson  v.  Drew,  34 
Fla.  130,  15  So.  780,  43  Am.  St.  Rep. 
172   (1894)    (record  of  deeds). 

Kansas. — Williams  v.  Hill,  16  Kan> 
23  (1876)    (record  of  deed). 

Nebraska. — Delaney  v.  Errickson,  10 
Nebr.  493,  6  N.  W.  600,  35  Am.  Rep. 
487    (1880). 

Oregon. — Series  v.  Series,  35  Oreg. 
389,  57  Pac.  634  (1899)  (record  of 
dfed)  ;  Stanley  v.  Smith,  15  Oreg.  505, 
16  Pac.  174   (1887). 

Utah.— Ta.te  v.  Rose,  35  Utah  339, 
99  Pac.  1003  (1909)  (patent  and 
other  instruments ) . 

4.  Weisbrod  v.  Chicago  &  N.  W.  R. 
Co.,  21  Wis.   602    (1867). 
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or  destroyed.^  Some  of  the  statutes  have  not  been  so  broad  in 
their  scope,  merely  providing  that  the  record  may  be  received  as 
secondary  evidence  of  the  writing,  upon  satisfactory  proof  of  loss 
of  or  inability  to  produce  the  original.^  Regardless  of  such  stat- 
utes, however,  it  would  seem  that  not  the  record  but  the  original 
instrument  should  be  produced  where  the  question  involved  is 
whether  such  instrument  has  been  forgedJ 

§  3460.  (Public  Documents;  Official  l^egisters,  Papers  and 
Writings;  Particular  Documents;  Private  Writings  of  Record; 
Conveyances;  Statutes  Controlling);  Administrative  Require- 
ments.—  To  render  a  record  admissible  under  such  a  statute  the 
requirements  of  the  enactment  must  be  complied  with  in  regard  to 
proving  the  same,^  and  the  foundation  prescribed  thereby  for  its 
admission  must  be  laid  ^  to  the  satisfaction  of  the  presiding  judge. 
If  notice  to  the  adverse  party  is  required  it  must  be  given.^  Also 
it  is  said  that  the  record  must  have  been  made  in  compliance  with 
the  law  relating  to  the  recording  of  instruments  *  and  the  instru- 


5.  Belk  V.  Meagher,  104  U.  S.  379, 
S6  L.  ed.  735  (1881). 

6.  Alabama. — McBride  v.  Lowe, 
175  Ala.  408,  57  So.  832  (1912)  (rec- 
ord of  deed)  ;  Parrow  v.  Nashville  C. 
&  St.  L.  Ry.,  109  Ala.  448,  20  So.  303 
(1895)  (record  of  deed)  ;  Jonea  v. 
Hagler,     95    Ala.     539,     10     So.     345 

(1891);  Anderson  v.  Snow,  8  Ala. 
504   (1845)    (record  of  mortgage) . 

California. — Grant  v.  Oliver,  91 
Cal.  158,  27  Pac.  596,  861  (1891) 
(record  of  deed)  ;  Fresno  Canal  &  I. 
Co.  V.  Dunbar,  80  Cal.  530,  22  Pac. 
275  (1889)  (record  of  contract); 
Brown  v.  Griffith,  70  Cal.  14,  11  Pac. 
500  (1886)  (records  of  private  writ- 
ings ) . 

Colorado. — Sullivan  v.  Hense,  2 
Colo.  434  (1874)  (record  of  deed  and 
■power  of  attorney). 

Iowa. — Jaffray  v.  Thompson,  65 
Iowa  333,  31  N.  W.  659  (1884)  ;  Olle- 
man  v.  Kelgore,  53  Iowa  38,  3  N.  W. 
612  (1879);  Williams  v.  Heath,  32 
Iowa  519    (1867). 

Missouri. — Patton  v.  Fox,  179  Mo. 


535,  78  S.  W.  804  (1903)  ;  Walker  v. 
Newhouse,  14  Mo.  373   (1851). 

Nebraska. — Staunchfield  v.  Jeutter, 
4  Nebr.  Unofl.  847,  96  N.  W.  643 
(1903)  (record  of  deed);  Delaney  v. 
Erriekson,  10  Nebr.  493,  6  N.  W.  600, 
35  Am.  Rep.  487    (1880). 

7.  People  V.  Swetland,  77  Mich.  53, 
43  N.  W.  779  (1889)  ;  Shelden  v.  Mer- 
rill, 69  Mich.  156,  37  N.  W.  96 
(1888). 

§  3460-1.  Sullivan  v.  Hense,  2  Colo. 
434  (1874)  (cannot  be  proved  by  rec- 
ord except  in  manner  prescribed  by 
statute). 

2.  Stow  V.  People,  35  111.  81  (18601  ; 
Hanson  v.  Armstrong,  S3  111.  443 
(1859)  ;  Walker  v.  Newhouse,  14  Mo. 
373  (1851);  Peck  v.  Clark,  18  Tex. 
239  (1857). 

3.  Lasher  v.  State.  30  Tex.  App. 
387,  17  S.  W.  1064,  28  Am.  St.  Rep. 
922  (1891)  (record  of  deeds);  Styles 
y.  Gray,  10  Tex.  503  (1853)  (record 
of  deeds). 

4.  Trammell  v.  Thurmond,  17  Ark. 
203   (1856);  Cheney's  Lessee  v.  Wat- 
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ment  itself  nnist  be  executed  in  compliance  with  the  provisions  of 
the  statute.^  If  not  so  executed  it  is  not  entitled  to  be  recorded, 
and  the  record  therefore  of  a  writing  of  this  character  is  not  com- 
petent evidence.®  In  such  a  case  the  act  of  the  official  in  recording- 
must  be  considered  as  an  unofficial  act/  Though  a  statute  may 
provide  for  the  admission  of  records  of  private  writings,  or  a  copy 
thereof  in  evidence  under  certain  conditions,  records  will  not  be 
received  to  prove  an  instrument  merely  because  it  has  been  re- 


kins,  1  Harr.  &  J.  (Md.)  537,  2  Am. 
Dec.  530  (1804);  Einstein  v.  HoUa- 
day-Klotz  Land  &  L.  Co.,  132  Mo. 
App.  83,  111  S.  W.  859  (1908). 

Entries  of  a  private  nature  are  not 
admissible.  Elgin  A.  &  S.  Traction  Co. 
v.  Hench,  133  HI.  App.  535,  544 
(1907).  See  Dutton  v.  Stougliton,  79 
Vt.  361,  65  Atl.  91  (1905)  (endorse- 
ment by  official  on  record  book  of 
matters  not  required  by  law  to  be  en- 
tered not  admissible). 

5.  Colorado. — Trowbridge  v.  Ad- 
doms,  33  Colo.  518,  48  Pac.  535 
(1897)  (deed  not  properly  acknow- 
ledged). 

Georgia. — Eushin  v.  Shields,  11  Ga. 
636,  56  Am.  Deo.  436  (1853)  (deed 
improperly  admitted  to  record,  proof 
ot  execution  being  insufficient)  ;  Papot 
V,  Gibson,  7  Ga.  530   (1849). 

Kansas. — Meskimen  v.  Day,  35 
Kan.  46,  10  Pac.  14  (1886)  (deed  not 
authenticated  with  notarial  seal). 

Michigan. — Van  Auken  v.  Monr,oe, 
38  Mich.  725  (1878)  (deed  attested 
by  only  one  witness)  ;  Farmers'  & 
Mechanics'  Bank  v.  Bronson,  14  Mich. 
361  (1866)   (mortgage  without  seals). 

North  Carolina. — Strain  v.  Fitz- 
gerald, 138  N.  C.  396,  38  S.  E.  939 
(1901). 

Texas. — Wanza  v.  Trapp  (Civ. 
App.  1905),  87  S.  W.  877  (copy  not 
showing  witness  was  sworn  by  the 
notary);  Simmons  v.  Hewitt,  (Tex. 
Civ.  App.  1905),  87  S.  W.  188  (deed 
improperly  acknowledged ) . 

United  States. — Davis  v.  Seybold, 
195    Fed.   403    (1912)     (inadmissible 

9 


where  want  of  official  seal  of  officer 
taking  acknowledgment  affirmatively 
appears). 

But  see  Gildehaus  v.  Whiting,  39 
Kan.  706,  18  Pac.  916  (1888)  ;  Lam- 
berton  v.  Windom,  18  Minn.  506 
(1872) ;  in  which  cases  the  record  of 
a  defectively  executed  or  acknowl- 
edged instrument  is  held  admissible 
under  statute. 

"  It  is  clear,  the  clerk  had  no  au- 
thority to  admit  the  deed  to  record, 
unless  it  had  been  acknowledged  by 
the  party,  or  proven  by  two  witnesses 
at  least.  His  having,  therefore,  certi- 
ed  its  admission  to  record  upon  the 
oath  of  one  witness,  it  is  evident  he 
exceeded  his  authority,  and  no  ad- 
vantage can  be  derived  from  its  be- 
ing recorded.  The  deed  could  not, 
therefore,  have  been  used  as  evidence 
unless  proof  had  been  made  of  its 
due  execution."  Eastland  v.  Jordan, 
3  Bibb  (Ky.)  186,  187  (1813),  per 
Owsley,  J. 

An  omission  in  the  record  of  a,  deed 
to  make  a  copy  of  the  seal  or  some 
mark  to  indicate  it,  is  held  not  to 
vitiate  the  record.  It  is  sufficient  if 
the  record  shows  that  the  instrument 
copied  is  under  seal.  Smith  v.  Dall, 
13  Cal.  510  (1859).  Examine  Wil- 
liams V.  Joins,  34  Okl.  733,  126  Pac. 
1013  (1913)  where  the  execution  of 
the  deed  was  admitted. 

6.  Meskimen  v.  Day,  35  Kan.  46,  10 
Pac.  14  (1886). 

7.  Stonebreaker  v.  Short,  8  Pa.  St. 
155  (1848). 
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corded.  It  must  be  an  instrument  which  the  law  authorizes  or 
directs  to  be  recorded.*  The  failure,  however,  of  the  register  to 
sign  the  record  as  is  customary  has  been  considered  as  not  affecting 
the  question  of  admissibility,®  especially  where  the  statute  does 
not  expressly  provide  for  such  signature  nor  render  it  inadmissible 
in  such  a  case ;  similarly  in  the  case  of  a  failure  to  affix  the  revenue 
stamp  required  by  the  laws  of  the  United  States,-'"  and  generally 
of  mere  clerical  errors.-'  ^  Nor  has  a  failure  to  record  a  deed  -within 
a  year  in  accordance  with  the  statute  been  regarded  as  fatal  to  the 
admissibility  of  the  record,  it  appearing  that  there  has  been  a 
settled  practice  for  a  considerable  period  of  time  to  admit  them.-'- 


8.  Alabama. — ^Martin  v.  Hall,  72 
Ala.  587  (1883)    ( constable's  bond ) . 

Arkansas. — Brown  v.  Hicks,  1  Ark. 
233   (1838)    (bill  of  sale  of  a  slave). 

California. — Willson  v.  Corbier,  13 
Cal.  166  (1859)  (copy  of  a  deed  in 
the  Spanish  language)  ;  Stevens  v.  Ir- 
win, 12  Cal.  306  (1859)  (power  of  at- 
torney not  affecting  real  estate). 

Florida.— See  Parker  v.  Cleveland, 
37  Fla.  39,  19  So.  344    (1896). 

Georgia. — ^Rusbin  v.  Shields,  11  G-a. 
636,  56  Am.  Dec.  436  (1853). 

Illinois. — ^MuUanphy  Sav.  Bank  v. 
Schott,  135  111.  655,  36  N.  E.  640,  25 
Am.  St.  Rep.  401  (1891)  (reaolution=! 
adopted  by  private  corporations). 

New  Hampshire. — Wendell  v.  Ab- 
bott, 43  N.  H.  68   (1861). 

North  Carolina. — State  v.  Cole,  156 
N.  0.  618,  73  S.  E.  321  (1911)  (paper 
purporting  to  be  return  of  a  primary 
election)  ;  In  re  Thorpe,  150  N.  C. 
487,  64  S.  E.  379  (1909)  (certificate 
of  discharge  from  hospital). 

Pennsylvania. — Midland  Gas.  Co. 
V.  Jefferson  County  Gas  Co.,  337  Pa. 
St.  602,  85  Atl.  853  (1913)  (oil  and 
gaa  lease) ;  Fitler  v.  Shotwell,  7 
Watts  &  S.  14  (1844)  (bill  of  sale)  ; 
Watson  V.  Hue,  9  Pa.  Dist.  519 
(1898)    (oil  lease  of  land). 


Texas. — White  v.  McCnllough,  56 
Tex.  Civ.  App.  383,  120  S.  W.  109a 
(1909)  (affidavit  as  to  contents  and 
existence  of  a  written  transfer  of  a 
land  certificate  ( ;  Frost  v.  Wolf,  77 
Tex.  455,  14  S.  W.  440,  19  Am.  St. 
Eep.  761  (1890)  (record  of  copy  of 
a  conveyance) . 

"  There  can  be  no  doubt,  -we  appre- 
hend, that  -where  a  deed  is  recorded, 
which  is  not  required  by  law  to  be 
recorded,  a  certified  copy  from  the 
records,  would  not  be  evidence  under 
the  statute  making  certified  copies 
from  the  record  of  deeds  evidence." 
Rushin  v.  Shields,  11  Ga.  636,  639,  56 
Am.  Dec.  436  (1852),  per  Lumpkin,  J. 

9.  Wilt  v.  Cutler,  38  Mich.  189 
(1878). 

10.  Trowbridge  v.  Addoms,  33  Colo. 
518,  48  Pac.  535  (1897);  Collins  v. 
Vallean,  79  Iowa  62(i,  43  N.  W.  284, 
44  N.  W.  904   (1889). 

11.  People  V.  Lyons,  168  111.  App. 
396  (1912)  (oflJcial  holding  two  of- 
fices signing  certificate  to  records  by 
wrong  designation). 

12.  Roach  V.  Martin's  Lessee,  1 
Harr.  (Del.)  848,  28  Am.  Dec.  746 
(1835). 
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§  3461.  Copies  and  Transcripts;  Official  Registers,  Papers  and 
Writings. —  Use  of  the  originals  is  not  the  only  mode  by  which 
the  contents  of  records  may  be  proved.  In  fact  such  a  method  is 
seldom  used,  proof  by  the  use  of  copies  duly  authenticated  ^  being 
from  an  early  date  regarded  with  _f avor,  the  reason  for  their  admis- 
sion being  based  upon  the  inconvenience  attending  the  use  of  the 
originals  and  the  security,  which  arises  from  their  being  kept  in 
certain  public  depositori^.  The  inconvenience  to  the  public  re- 
sulting from  their  removal  and  the  delay  in  the  administration  of 
justice  by  the  courts,  caused  by  their  use  in  different  localities  or 
in  different  tribunals  in  the  same  jurisdiction  would  be  a  serious 
impediment  to  a  speedy  determination  of  the  rights  of  litigants. 
Added  to  this  is  the  liability  of  injury  to,  or  the  loss  of,  the  records 
themselves  owing  to  their  being  removed  from  a  safe  depository 
and  carried  from  place  to  place  as  the  occasion  might  require.  In 
these  various  factors  are  to  be  found  a  sufficient  reason  for  the  use 
of  copies  or  transcripts  which  have  been  properly  authenticated.^ 

§  3462.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Administrative  Requirements. —  The  copy  or 
transcript  which  is  offered  in  place  of  the  original  must  be  shown 
to  the  satisfaction  of  the  court  to  be  a  copy  or  transcript  of  a  rec- 
ord made  by  one  in  the  performance  of  an  official  duty.^  In  so 
far  as  it  may  include  any  matter  which  is  not  of  this  character  and 
does  not  properly  belong  upon  the  record  it  will  be  rejected.^     It 

§   3461-1.   Alabama. — White  v.   St.  Texas. — ^York's    Adm'r     v.   Gregg's 

Guirons,      Minor      (Ala.)      331,      12  Adm'r,  9  Tex.  85   (1852). 

Am.  Dec.   56    (1834)     (a  contract  or  United    States. — ^United    States    v. 

other  official  acta  signed  by  the  See-  Johns,    4    Dall.     (IT.    S.)     412,    415 

retary  of  the  Treasury  of  the  United  (1806). 

States  and  authenticated  by  the  pub-  2.  Gray    v.    Davis,    27     Conn.     447 

lie  seal  of  that  department  is  suffi-  (1858) ;  McCall  v.  U.  S.  1  Dak.  307, 

ciently  authenticated).  46  N.  W.  608  (1876)  ;  State  v.  Voight, 

Maine. — Hanunatt   v.   Emerson,   27  90  N.  C.  741   (1884) ;  Bruce  v.  Man- 

Me.  308,  46  Am.  Dec.  598   (1847)    (a  Chester    &   K.    E.    Co.,    19    Fed.    342 

paper  belonging  to  the  archives  of  the  (1884). 

State    may    be    proved    by    a    duly  §  3462-1.    State  v.  Dorris,  40  Conn, 

authenticated  copy).  145(1873). 

Missouri. — Bryan  v.  Wear,   4  Mo.  8.  Ridgeley   v.   Johnson,    11    Barb. 

106    (1835).  (N.  Y.)  527(1851)   (entries  not  made 

Pennsylvania. — American  Life  Ina.  by  one  in  course  of  official  duty  not 

&  T.  Co.  T.  Kosenagle,  77  Pa.  St.  507  admissible) ;   Hardiman  v.  Mayor  of 

(1875).  New  York,  21  App.  Div.  (N.  Y.)  614, 
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will  also  be  required  that  it  should  be  complete  in  respect  to  the 
particular  transaction  which  it  purports  to  record  ^  and  not  consist 
merely  of  a  copy  of  excerpts  from  the  record.*  In  order  to  entitle 
a  copy  to  be  admitted  in  evidence  it  must  also  be  shown  that  the 
record  of  which  it  purports  to  be  a  copy  was  in  the  custody  of  the 
official  certifying  to  it.^ 

§  3463.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Copy  of  a  Copy. —  Where  a  certified  copy  is 
offered  in  evidence,  the  certificate  should  show  that  it  is  a  copy  of 
the  original,  and  not  of  a  copy  or  transcript  of  it.-'  This  limita- 
tion is  imposed  as  tending  to  lessen  the  chances  of  error  and  thereby 
insuring  to  a  greater  degree  the  correctness  of  the  transcript  of- 
fered.^ So  a  certified  copy  of  a  writ  of  error  which  contains  a  re- 
cital of  the  record  of  an  inferior  court  is  not  evidence  of  such 
record.^  But  where  a  cause  has  been  removed  or  sent  to  one  court 
from  another  and  a  transcript  of  the  latter  court  has  become  a 
part  of  the  record  of  the  former,  a  certified  copy  thereof  has  been 
received.'*  Also  in  the  application  of  the  rule  as  to  the  admission 
of  secondary  evidence  so  as  to  promote  the  ends  of  justice,  a  copy 
of  an  officially  certified  copy  has  been  received,  where  the  original 
has  been  destroyed.^  If  in  the  latter  case  such  a  course  were  not 
adopted  a  party  might  otherwise  be  deprived  of  his  right  to  prove 
his  case  and  thus  the  ends  of  justice,  which  it  is  the  duty  of  the 
courts  to  promote,  would  be  defeated. 

47  N.  Y.  Suppl.  786  (1897)    (letter  on  Canada.— if! ova.  Scotia  Steel  Co.  v. 

file  but  not  written  in  course  of  of-  Bartlett,  35  Can.  S.  Ct.  527  ( 1905 ) . 

ficial  business  not  admissible).  2.  "The  law  does  not  go  one  step 

3.  See  supra,  §  506.  further  than  a  copy  from  the  original; 

4.  Letcher  v.  Bank,  134  Ky.  24,  119  because,  going  beyond  that  limit, 
S.  W.  236  (1909).  would  increase  the  chances  of  error  to 

5.  Woods  V.  Banks,  14  N.  H.  101  an  extent,  deemed  unnecessary  and 
(1843).  perilous."    Fenwick's  Adm'r  v.  Macey, 

§  3463-1.  Alabama.— Garrett  Adm'r  2  B.  Mon.  (Ky.)  469,  471  (1842),  per 

V.  Eicketts,  9  Ala.  529    (1846).  Robertson,  C.  J. 

loira. — Sternburg    v.    Callahan,    14  3.  Betts  v.  New  Hartford,  25  Conn. 

Iowa  251   (1862).  180   (1856). 

Kansas. — Drumm    v.    Cessnum,    58  4.  State  v.  Rayburn,  31  Mo.  App. 

Kan.  331,  49  Pac.  78  (1897).  385     (1888).       See     also,     Bettis     v. 

New  York. — Handly  v.  Greene,  15  Logan,  2  Mp.  3   (1827). 

Barb.  601   (1853).  5.  Nash  v.  Williams,  20  Wall   (U. 

S.)   226,  23  L.  ed.  354   (1873). 
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§  3464.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and   Writings);  Mode  of  Proof;   Statutory  Provisions. —  The 

question  as  to  the  mode  of  proof  of  the  contents  of  public  docu- 
ments is,  in  a  great  majority  of  American  jurisdictions,  controlled 
by  statutes  of  a  general  character  providing  for  the  reception  of 
duly  certified  or  attested  copies,  covering  to  a  great  extent  if  not 
entirely  all  cases  in  which  proof  of  a  public  document  or  writing 
may  be  desired.^     This  general  statement  applies  also  to  the  au- 


§  3464-1.  Alabama. — Ex  parte  Law, 
8  Ala.  App.  357,  56  So.  79  (1911) 
(requisition  of  governor  certified  by 
secretary  of  state)  ;  Burton  v.  Dan- 
gerfield,  141  Ala.  385,  37  So.  350 
(1904)  (transcript  of  official  bond  of 
constable  certified  by  tlie  probate 
judge) ;  Stanley  v.  State,  88  Ala.  154, 
7  So.  373  (1889)  (transcript  from 
records  of  auditor's  ofHce)  ;  Caskey  v. 
Nitcher,  8  Ala.  623  (1845)  (certified 
copy  of  a  sheriff's  bond). 

California.- — Preston  v.  Hirsch,  5 
Cal.  App.  485,  90  Pac.  965  (1907) 
(certified  copy  of  record  of  general 
land  office). 

Florida. — Mansfield  v.  Johnson,  51 
Fla.  339,  40  So.  196  (1906)  (trans- 
cript of  a  judgment  of  the  circuit 
court) . 

Georgia. — Hall  v.  Trcadaway,  13 
Ga.  App.  493,  77  S.  E.  878  (1913) 
(certified  copies  of  record  of  foreclos- 
ure proceedings)  ;  Nashville  C.  &  St. 
L.  R.  Co.  V.  Peavler,  134  Ga.  618,  68 
S.  E.  432  (1910)  (copy  of  section  of 
a  city  code)  ;  Berry  v.  Clark,  117  Ga. 
964,  44  S.  E.  824  (1903)  (certified 
copy  of  a  map) . 

Illinois.— Veople  v.  Willi,  147  111. 
App.  307  (1909);  Ramsay  v.  People, 
197  111.  594,  64  N  .E.  555,  90  Am.  St. 
Rep.  199   (1903)    (official  bonds). 

Indiana. — ^Miller  v.  Indianapolis, 
333  Ind.  196,  34  N.  E.  338  (1889) 
(certified  copy  of  a  plot  recorded  in  » 
plot  book)  ;  Board  of  Com'rs  of  Mon- 
roe County  V.  May,  67  Ind.  563 
(1879)      (copy    of    a     muster    roll)  ; 


Wells  V.  State,  32  Ind.  241  (1864) 
(transcript  from  books  of  county 
auditor). 

Iowa. — McPeek  v.  Western  Union 
Tel.  Co.,  107  Iowa  356,  78  N.  W.  63, 
70  Am.  St.  Rep.  305,  43  L.  R.  A.  314 
( 1899 )  ( copy  of  proclamation  by  gov- 
ernor) . 

Kansas. — Dent  v.  Simpson,  81  ICan. 
217,  105  Pac.  543  (1909)  (certified 
record  of  a  county  surveyor's  report 
of  a  survey)  ;  Bowersock  v.  Adams,  55 
Kan.  681,  41  Pac.  971  (1895)  (cer- 
tified copies  of  personal  property 
statements ) . 

Kentucky. — Com.  v.  O'Bryan,  153 
Ky.  406,  155  S.  W.  1136  (1913)  (cer- 
tified copies  of  records  in  office  of  sec- 
retary of  state)  ;  Andricus'  Adm'r  v. 
Pineville  Coal  Co.,  121  Ky.  73,  90 
S.  W.  333  (1906)  (certified  copy  of 
report  of  mine  inspector)  ;  Provident 
■Sav.  Life  Assur.  Soc.  v.  Bailey,  118 
Ky.  36,  80  S.  W  453  (1904)  (copy  of 
report  of  insurance  company  to  in- 
surance commissioner). 

Louisiana. — State  v.  Succession 
01  Masters,  26  La.  Ann.  368  (1874) 
(certificate  by  county  auditor  of 
books  and  records  in  his  office)  ;  Mas- 
sey  V.  Hackett,  13  La.  Ann.  54  (1857) 
(certified  copy  of  a  sale  or  deed  of 
conveyance ) . 

Maine. — Eastport  v.  Inhabitants  of 
East  Maohias,  35  Me.  402  (1853) 
(certificate  by  selectmen  as  to  adjudi- 
cation in  insanity  cases). 

Massachusetts. — Com.  v.  Hay  den, 
163  Mass.  453,  40  N.  E.  846,  47  Am. 
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thentication  of  copies  of  records,  documents  and  papers  in  the 
various  departments  and  public  oifices  of  the  national  government 
which  a  party  may  desire  to  offer  in  evidence.^     Concerning  enact- 


St.  Rep.  468,  28  L.  R.  A.  318  (1895) 
(attested  copy  of  the  record  of  a  mar- 
riage). 

Minnesota. — Healy  v.  Hoy,  115 
Minn.  321,  133  N.  W.  308  (1911) 
(certified  copy  of  original  death  cer- 
tificate ) . 

Missouri. — State  v.  Elam,  21  Mo. 
App.  290  (1886)  (certified  copies  of 
papers  on  file  in  the  ofiice  of  the  Sec- 
retary of  state ) . 

New  Hampshire. — ^State  v.  Wilson, 
7  N.  H.  543  (1835)  (certified  copy  of 
record  by  clerk  of  militia  company ) . 

New  York.- — Hoffman  v.  Metropoli- 
tan Life  Ina.  Co.,  135  App.  Div.  739, 
119  N.  Y.  Supp.  978  (1909)  (trans- 
cript from  record  of  deaths)  ;  Bailey 
V.  Fransioli,  lOl  App.  Div.  140,  91  N. 
Y.  Supp.  852  (1905)  (transcript  of 
judgment)  ;  Alsheimer  v.  Boon,  31 
Misc.  R.  333,  65  N.  Y.  Suppl.  475 
(1900)  (a  certified  copy  of  map); 
C'lute  V.  Emmerich,  21  Hun  123 
(1880)  (certified  copy  of  certificate 
of  sale  of  real  estate ) . 

North  Carolina. — State  v.  Southern 
Ry.  Co.,  141  N.  C.  846,  54  S.  E.  304 
(1906)  (regulations  of  state  board  ot' 
agriculture)  ;  State  v.  Baird,  118  N, 
C.  854,  34  S.  E.  668  (1896)  (certified 
copy  of  record  of  a  bond). 

Ohio. — Emmitt  v.  Lee,  50  Ohio  St. 
662,  35  N.  E.  794  (1898)  (copies  of 
leases  duly  certified ) . 

Oklahoma. — Cunningham  v.  Ponca 
City,  37  Olila.  858,  113  Pac.  919 
(1911)    (certified  copy  of  ordinance). 

Pennsylvania.  —  Northumberland 
County  V.  Zimmerman,  75  Pa.  St.  36 
(1873)  (certified  copies  of  records  in 
office  of  secretary  of  the  common- 
wealth ) . 

Philippine. — Geraldo  v.  Arpon,  33 
Philippine  407  (1913). 

South  Carolina. — Stephens  v.  Long, 


92   S.   C.   65,   75   S.   B.    530     (1913). 

Tennessee. — Reeves  v.  State,  7 
Coldw.  96  (1869)  (certified  copies  of 
papers    in    comptroller's    ofiice ) . 

Tew.— Gould  V.  State,  61  Tex.  Crim. 
195,  134  S.  W.  695  (1911)  (certified 
copy  of  a  certificate  of  authority  is- 
sued by  the  secretary  of  state)  ;  Fin- 
berg  V.  Gilbert,  (Civ.  App.)  124  S.  W. 
979  (1910);  Zettlemeyer  v.  Shuler, 
52  Tex.  Civ.  App.  648,  115  S.  W.  78 
(1908)  (certified  copies  of  records  of 
state  treasurer) ;  Trimble  v.  Bur- 
roughs, 41  Tex.  Civ.  App.  554,  95  S. 
W.  614  (1906)  (certified  copy  of  let- 
ter from  chief  clerk  of  land  ofiice; 
Allen  v.  Halstead,  39  Tex.  Civ.  App. 
324,  87  S.  W.  754  (1905)  (certified 
copy  of  muster  roll  filed  in  Adjutant 
General's  office)  ;  Brewster  County  v. 
Presidio  County,  19  Tex.  Civ.  App. 
639,  48  S.  W.  213  (1898)  (certificate 
of  comptroler  as  to  value  of  prop- 
erty). 

Virginia. — Southern  R.  Co.  v.  Wil- 
cox, 99  Va.  394,  39  S.  B.  144   (1901). 

Washington. — Chrast  v.  O'Connor, 
41  Wash.  360,  83  Pac.  238  (1906) 
(certified  copy  of  deed)  ;  State  v. 
Yourex,  30  Wash.  611,  71  Pac.  303 
(1903)  (certified  copy  of  constable's 
bond). 

West  Virginia. — ^Chenowith  v. 
County  Court,  32  W.  Va.  628,  9  S.  E. 
910  (1889)  (copies  of  contracts  for 
county  work)  ;  Blair  v.  Sayre,  29 
W.  Va.  604,  3  S.  E.  97  (1887)  (cer- 
tified abstract  from  record  of  mar- 
riages and  births). 

Wiscoresin.— Knowlton  v.  Ray,  4 
Wis.  288  (1855)  (copy  of  certificate 
of  sale  under  execution ) . 

Canada. — Warren  v.  Deslippes,  33 
U.  C.  Q.  B.  59  (1873)  (copy  of  fence 
viewers  award ) . 

2.    Arizona. — ^U.    S.    v.    Draohman, 
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ments  of  this  character,  it  has  been  said  that  the  language  em- 
ployed therein  is  substantially  the  same  as  that  used  by  common 
law  writers  in  respect  to  the  same  subject  and  must  be  undeirstood 
and  interpreted  by  the  same  rules  that  govern  at  the  common  law.^ 

§  3465.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Statutory  Provisions) ;  Statutes 
not  Exclusionary. —  Though  a  statute  may  prescribe  a  method 
of  proving  records,  parties  are  not  thereby  deprived  of  the  right 
to  any  other  mode  of  proof,  allowable  at  common  law,  such  as  by 
examined  copies,  unless  an  intention  is  clearly  apparent  in  the 
enactment  to  abrogate  other  methods.^  Therefore  an  examined 
copy  is  properly  received,  though  a  statute  provides  for  the  use  of 


5  Ariz.  13,  43  Pac.  322  (1896)  (tran- 
script from  treasury  department  in 
respect  to  bids  to  furnish  military 
supplies). 

Illinois. — American  Surety  Co.  v. 
TJ.  S.,  77  III.  App.  106  (1898)  (agree- 
ment authenticated  under  seal  of  the 
war  department). 

Maryland. — ^Maurice  v.  Worden,  54 
Md.  333,  39  Am.  Rep.  384  (1880) 
(certified  copy  from  the  navy  depart- 
ment ) . 

Massachusetts. — Tapley  v.  Martin, 
116  Mass.  375  (1874)  (copy  of  a  cer- 
tificate of  organization  of  an  United 
States  national  bank). 

Michigan. — Murphy  v.  Cady,  145 
Mich.  33,  108  N.  W.  493  (1906)  (ex- 
emplified copies  of  pension  vouchers). 

Missouri. — Shelton  v.  St.  Louis  & 
S.  F.  E..  Co.,  131  Mo.  App.  560,  110 
S.  W.  627  (1908)  (certificate  by  sec- 
retary of  interstate  commerce  com- 
mission). 

N&w  Hampshire. — Crowell  v.  Hop- 
kinton,  45  N.  H.  9  (1863)  (paper  on 
file  or  record  in  the  department  of 
war). 

North  Caroiina. — State  v.  Dov^dy, 
145  N.  C.  432,  58  S.  E.  1002  (1907) 
(certificate  by  collector  of  internal 
revenue ) . 

United  States. — ^U.   S.   v.   Picrson, 


145  Fed.  814,  76  C.  C.  A.  390  (1906) 
(transcript  of  books  and  proceedings 
of  the  treasury  department) ;  Laffan 
V  U.  S.,  133  Fed.  333,  58  C.  C.  A.  495 
(1903)  (bond;  copy  certified  under 
seal  of  the  treasury  department)  ; 
Oakes  v.  United  States,  174  U.  S.  778, 
16  S.  Ct.  864,  43  L.  ed.  1169  (1899) 
(certified  copies  of  records  in  the  Con- 
federate archives  oifiee)  ;  Moses  v.  U. 
S.,  166  U.  S.  571,  17  S.  Ct.  682,,  41 
L.  ed.  1119  (1896)  (transcripts  from 
treasury  department  records)  ;  Bal- 
lew  V.  U.  S.,  160  U.  S.  187,  16  Sup. 
Ct.  363,  40  L.  ed.  388  (1895)  (papers 
on  file  in  the  office  of  the  commis- 
sioner of  pensions)  ;  U.  S.  v.  Bell,  111 
U.  S.  477,  4  S.  Ct.  498,  38  L.  ed.  477 
(1884)  (transcript  from  treasury  de- 
partment records);  Thompson  v. 
Smith,  83  Fed.  Cas.  No.  13,976.  3 
Bond.  320  (1869)  (accounts  and 
papers  in  the  office  of  the  quartermas- 
ter-general of  the  United  States) ;  U. 
S.  v..  Hodge,  13  How.  (U.  S.)  478,  14 
I.,  ed.  231  (1851)  (transcripts  from 
treasury  department  records). 

3.  Block  V.  U.  S.,  7  Ct.  CI.  406 
(1871). 

§  3466-1.  Southern  R.  Co.  v.  Wil- 
cox, 99  Va.  394,  39  S.  E.  144  (1901). 

Supra  §§  3357,  3370. 
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certified  copies  unless  the  enactment  is  exclusionary  of  the  former 
mode.^  Similarly  the  original  writing  is  not  excluded  by  reason 
of  such  a.  statute.^ 


§  3466.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof);  Certified  Copies. —  A  doctrine 
which  early  received  the  sanction  of  the  English  courts  and  later 
of  some  in  the  United  States,^  was  that  certiiied  copies  vvei-e  not 
admissible  except  wbere  their  reception  was  enjoined  or  permitted 
by  statute.  The  principle  controlling  these  cases  was  tbat  unless 
the  authority  to  so  act  was  conferred  by  the  express  provisions  of 
the  law,  an  official  in  making  a  certified  copy  was  not  acting  in  the 
performance  of  the  duties  of  his  office  as  imposed  upon  him  by 
law,  but  rather  as  a  private  individual.  This  principle,  however, 
was  as  a  general  rule  departed  from  in  this  country  and  we  find 
in  one  of  the  earlier  decisions  of  the  United  States  Supreme  Court, 
the  statement  by  that  eminent  jurist.  Chief  Justice  Marshall,  that 
"  on  general  principles  of  law  a  copy  given  by  a  public  officer 
whose  duty  it  is  to  keep  the  original  ought  to  be  given  in  evi- 
dence." ^  At  the  present  time  this  may  be  said  to  be  the  established 
rule  in  the  courts  of  the  United  States,*  properly  certified  copies  or 

2.  Smithera  v.  Lowrence,  35  Tex.  3.  Alabama.— Miller  v.  Gfee,  4  Ala. 
Civ.  App.  25,  79  S.  W.  1088   (1904);      359   (1843)    (administration  bond). 

3.  Harmening  v.  Howland,  25  N.  U.  Arkansas. — Ensign  v.  Coppett,  103 
38,  141  N.  W.  131    (1913).                           Ark.  568,  145  S.  W.  331   (1913)    (let- 
Supra  §§  3359,  3370.                                   ters  patent). 

§  3466-1.     Taylor  v.   Simmons,  75  Colorado.- — ^Schiflfer    v.    Adams,    13 

Ga.  13   (18S5);  Francis  v.  Newark,  58  Colo.    573,   23   Pac.    964    (1889)     (ar- 

N.    J.    L.    533,    33    Atl.    853     (1896);  tides  of  incorporation). 

West  Jersey  Traction  Co.  v.  Board  of  Florida. — Ormond  v.  Shaw,  50  Fla. 

Public   Works,    57    N.   J.   L.    313,    30  445,  39  So.  lOS   (1905)    (tax  roll). 

Atl.  581  (1894)  ;  Sykes  v.  Beck,  12  N.  Georgia. — Cannon   v.    Gorham,    136 

D.  343,  96  N.  W.  844   (1903).  Ga.  167,  71  S.  E.  143   (1911)    (deed)  ; 

"It    is    a    well    settled    rule,    that  Folks  v.  Lee,  135  Ga.  179,  69  S.  E.  24 

where  an  officer  is  merely  entrusted  (1910)      (certified     transcript     from 

with  the  custody  of  records  or  papers,  penitentiary  books  admissible)  ;   Gain 

and  is  not  authorized  by  statute  to  v.  Seaboard  Air  Line  Ry.,  7  Ga.  App. 

make  copies,  he  has  no  more  author-  461,  67  S.  E.   137    (1910)    (order  of 

ity  for  that  purpose  than  any  other  United  States  Circuit  Court  appoint- 

peraon."     State  v.  Cake,  24  N.  J.  L.  ing  receivers). 

516,  517  (1854),  per  Potts,  J.  Illinois. — Gage  v.  Chicago,  325  111. 

2.  United   States   v.   Percheman,    7  818,    80    N.    E.    127     (1907)      (ordi- 

Pet.  (U.  S.)  61,  8  L.  ed.  604  (1833).  nance)  ;  National  Council  K.  &  L.  of 
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transcripts  of  records  being  received  in  evidence  when  given  by 
public  officers  who  have  been  entrusted  with  the  official  custody  of 


S.  V.  O'Brien,  113  lU.  App.  40  (1904) 

(certificate  of  death);  Merchants' 
Nav.  Co.  V.  Amsden,  25  111.  App.  307 
(1887)  (copies  of  the  enrollment  of 
a  vessel  and  of  a  bill  of  sale  of  it)  ; 
Columbus  C.  &  I.  C.  E.  Co.  v.  Skid- 
more  69  111.  566  (1873)  (articles  of 
incorporation). 

Indiana. — Knotts  v.  Zeigler  (Ind. 
App.  1914)  106  N.  E.  393  (certified 
copy  of  tax  proceedings  only  admissi- 
ble under  Burns  Ann.  St.  1914,  § 
478 )  ;  Mitchelltree  School  Tp.  v.  Hall, 
(Ind.  App.)  68  N.  E.  919  (1903) 
(registration  book). 

Kansas. — McCune  Min.  Co.  v. 
Adams,  35  Kan.  193,  10  Pac.  468 
(1886)     (charter  of  corporation). 

Louisiana. — M'ercier  v  Rossi,  128 
La.  853,  55  So.  552  (1911)  (registers 
of  births,  marriages  and  deaths) ; 
State  V.  Marks,  127  La.  1031,  54  So. 
340  (1911)  (marriage  license)  ;  Ju- 
dice  V.  Chretien,  3  Rob.  15  (1843) 
(books  and  documents  in  United 
States  land  offices). 

Maine. — Parker  v.  Currier,  24  Me. 
168  (1844)  (order  convening  court- 
martial). 

Missouri. — State  v.  Austin,  113  Mo. 
538,  21  S.  W.  31  (1892)  (record  of 
discharge  of  convict)  ;  Charlotte  v. 
Chouteau,  31  Mo.  590  (1855)  (instru- 
ments of  conveyance). 

Montana. — Western  Iron  Wks.  v. 
Montana  Pulp  &  P.  Co.,  30  Mont.  550, 
77  Pac.  413  (1904)  (certificate  of  in- 
corporation) ;  Garfield  M.  &  M.  Co.  v. 
Hammer,  6  Mont.  53,  8  Pac.  153 
(1886)  (location  notice)  ;  MoKinstry 
V,  Clark,  4  Mont.  370  (1882)  (record 
of  a  declaratory  statement  or  deed). 

Hew  Hampshire. — Ferguson  v.  Clif- 
ford, 37  N.  H.  86  (1858)  (mortgage) ; 
Forsaith  v.  Clark,  21  N.  H.  409 
(1850)    (charter  of  a  town).     Com- 


pare Woods  V.  Banks,  14  N.  H.  101 
(1843)     (proprietary   records). 

New  York. — Cortlett  v.  Pacific  Ins. 
Co.,  1  Wend.  561  (1828)  (register  of 
a  vessel ) . 

North  Carolina. — Hintou  v.  Lake 
Drummond  Canal  &  W.  Co.  (N.  C. 
1914),  83  S.  E.  844  (records  of  war 
department  proved  under  State  act  by 
certified  copy)  Barcello  v.  Hapgood, 
118  N.  C.  713,  34  S.  E.  124  (1896) 
(charter  of  a  foreign  corporation). 

Oklahoma. — Hibbard  v.  Craycraft, 
33  Okla.  160,  121  Pac.  198  (1913) 
(ofiicial  letter  from  any  department 
of  government  of  United  States  re- 
ceived by  register  or  receiver  of 
Unitd  States  land  office). 

Pennsylvania. — Scott's  Lessee  v. 
Leather,  3  Yeates  184    (1801). 

Tennessee. — ^See  State  v.  True,  116 
Tenn.  294,  95  S.  W.  1028   (1905). 

Texas. — McKenzie  v.  Imperial  Irr. 
Co.,  (Tex.  Civ.  App.  1914)  106  S.  W. 
495  (articles  of  incorporation  proved 
by  copy  certified  by  secretary  of  state. 
Tex.  Rev.  St.  1911,  §  3707);  Seaborn 
V.  State,  (Cr.  Xpp.  1905)  90  S.  W. 
649  (record  of  mark  and  brand  of 
cattle) . 

Vermont. — ^McKinstry  v.  Collins,  74 
Vt.  147,  52  Atl.  438    (1902). 

West  Virginia. — Elswick  v.  Deskins, 
(W.  Va.  1914),  83  S.  E.  383  (attested 
copy  of  record  of  builders  contract 
recorded  in  pursuance  of  code  admis- 
sible under  code  1913,  §  5)  ;  Wellnian 
V.  Hoge,  66  W.  Va.  234,  66  S.  E.  357 
(1909)  (return  of  sales  for  delin- 
quent taxes)  ;  Wilkinson  v.  Linkous, 
64  W.  Va.  205,  61  S.  E.  153  (1908) 
( return  of  sales  for  delinquent  taxes ) . 

United  States. — United  States  v. 
Brelin,  166  Fed.  104,  93  C.  C.  A.  88 
(1908)  (naturalization  record); 
United   States    v.    Pierson,    145    Fed. 
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the  records  *  upon  the  principle  as  variously  expressed  that  when 
a  public  officer  is  bound  to  record  a  fact,  a  copy  of  the  record  of  it 
duly  authenticated  is  competent  evidence ;  ®  that  the  record  cannot 
or  should  not  be  taken  from  his  custody,*  and  the  inconvenience 
attending  removal.^  The  true  principle  would  seem  to  be  that  one 
who  in  his  official  position  is  in  the  legal  custody  of  records  has  by 
virtue  of  that  position  the  authority  to  certify  to  a  copy  thereof. 

The  certification  of  copies  may  in  some  cases  be  compelled  by 
mandamus.* 


814,  76  C.  C.  A.  390  (1906)  (certified 
copy  of  books  and  proceedings  of  the 
United  States  treasury  department)  ; 
Post  V.  Supervisors,  105  U.  S.  667,  26 
L.  ed.  1204  (1881)  (copies  of  jour- 
nals kept  by  clerks  of  each  house  of 
the  legislature)  ;  Eaymond  v.  Long- 
worth,  20  Fed.  Cas.  No.  11,595,  4  Mo. 
Lean  481  (184S)  (official  letter  of  in- 
struction; United  States  v.  Wiggins, 
14  Pet.  334,  10  L.  ed.  481  (1840)  (de- 
cree by  the  governor  of  East  Flor- 
ida) ;,  United  States  v.  Percheman,  7 
Pet.  51,  8  L.  ed.  604  (1833)  (copy  of 
»  Spanish  grant)  ;  Catlett  v.  Pacific 
Ins.  Co.,  5  Fed.  Cas.  No.  2,517,  1 
Paine  594  (1826)  (register  of  a  ves- 
sel). 

"  We  think  *  «  *  that  the  lavv^ 
is  well  established  that  a  certified 
copy  from  the  books  of  a  public  of- 
ficer, whose  duty  it  is  to  keep  such 
books,  ought  to  be  received  in  evi- 
dence." Phillips  V.  Poindexter,  18 
Ala.  579,  584  (1851),  per  Parsons,  J. 

"An  officer  having  the  legal  cus- 
tody of  public  records  is  eon  officio 
competent  to  certify  copies  of  their 
contents."  Wilcoxson  v.  Darr,  139 
Mo.  660,  41  S.  W.  327  (1897,  per 
Gantt,  P.  J.  (tax  list).  Stamper  v. 
Gay,  3  Wyo.  323,  324,  23  Pac.  69 
(1890),  per  Corn,  J. 

"  Certified  under  oath."  Where  the 
statute  requires  this,  the  production 
of  a  book  containing  a  copy  of  the 


record  attested  by  the  signature  of 
the  officer  in  charge  who,  as  a  witness, 
verifies  its  correctness  is  sufficient. 
Schile  V.  Brokhahus,  80  N.  Y.  614 
(1880). 

A  certified  copy  of  a  record  is  not  a 
duplicate  within  the  meaning  of  a 
statute  requiring  a  duplicate  of  ar- 
ticles of  association  to  be  filed  in  the 
office  of  the  Secretary  of  State.  Nel- 
son v.  Blakey,  54  Ind.  29  (1876). 

4.  Alabama. — Stevenson  v.  Moody, 
85  Ala.  33,  4  So.  595  (1887);  Law- 
son  V.  Orear,  4  Ala.  156   (1843). 

Indiana. — McFadden  v.  Ferris,  6 
Ind.  App.  454,  33  N.  E.  107    (1892). 

Missouri. — Moore  v.  Gaus  &  Sons 
Mfg.  Co.,  313  Mo.  98,  20  S.  W.  975 
(1892). 

New  York. — People  v.  Gray,  35 
Wend.  465    (1841). 

North  Carolina. — Short  v.  Currie, 
53  N.  C.  (8  Jones  L.)  43  (1860). 

5.  Herendeen  v.  DeWitt,  49  Hun  (N. 
Y.)  53,  1  N.  Y.  Suppl.  467  (1888) 
(county  treasurer's  records). 

6.  People  V.  Williams,  64  Cal.  87, 
27  Pac.  939  (1883)  (census  records)  , 
Bell  V.  Kendrick,  35  Fla.  778,  6  So. 
868   (1889)    (land  records). 

7.  Simmons  v.  Spratt,  20  Fla.  495 
(1884)  (public  survey)  ;  Peck  v.  Far- 
rington,  9  Wend.  (N.  Y.)  44  (1833) 
( letters  patent ) . 

8.  State  V.  Circuit  Ct.,  20  S.  D.  123, 
104  N.  W.  1048   (1905). 
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§  3467.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies);  Statute  Re- 
specting Record  Unconstitutional. —  Where  the  statute  in  respect 
to  the  record  is  unconstitutional,  it  fallows  that  the  record  is  not 
an  official  one  and  therefore  a  certified  copy  is  not  competent  evi- 
dence of  anything,^  even  though  it  may  have  been  authenticated 
according  to  statute.  If,  however,  it  should  appeal-  that  the  rec- 
ord was  one  which  was,  independent  of  any  legislation  concerning 
it,  kept  by  one  as  a  necessary  and  proper  part  of  the  performance 
of  his  official  duties,  there  would  seem  to  he  no  reason  why,  be- 
cause there  had  been  some  unconstitutional  enactment  respecting 
it,  a  copy  thereof  should  not  be  received. 

§  3468.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies);  Who  May 

Certify. —  The  copy  must  be  certified  by  one  having  authority 
to  so  aet,^  ordinarily  the  legal  custodian  of  the  record,^  the  cer- 
tificate of  one  who  is  unauthorized  being  of  no  avail,  it  being 
elementary  that  an  official  cannot  certify  beyond  the  records  of 
which  the  law  makes  him  the  legal  custodian  or  in  excess  of  the 
authority   either   expressly   or   impliedly    conferred   upon   him.' 

§3967-1.    State  V.  Winbauer,  21  N.  Railroad  Co.,  114  Mass.  514    (1874) 

D.  70,  128  N.  W.  679    (1910).  (record  of  county  commissioners). 

§     3468-1.     Connecticut. — State     v.  Missouri. — St.  Louis  v.  Blast  Fur- 

Dooris,  40  Conn.  145    (1873)     (entry  nace  Co.,  235  Mb.  1,  138  S.  W.   641 

in      "Marriage     Register     Book");  (1911);    Strotlier   v.   Christy,   2   Mo. 

Wells   V.   Tyron,   3   Day   489    (1806)  119    (1829)    (deed), 

(certificate  of  survey).  United   States. — Bleecker   v.    Bond, 

Qeorgia. — See  McAfee  v.  Flanders,  3   Fed.   Gas.  No    1,534,   3   Wash.  529 

138    Ga.    403,    75    S.   E.    319    (1912)  (1819);  Talcott  v.  Delaware  Ins.  Co., 

(judgment  of  probate  of  will)  ;   Dy-  S3  Fed.  Cas.  No.  13,734,  2  Wa^h.  449 

son  V.  Knight,  130  Ga.  573,  61  S.  E.  (1810). 

468,  124  Am.  St.  Rep.  179   (1308).  2.  Alabama.— ^\0M  Iron  &  Steel  Co. 

Indiana. — Parker      v.      Smith,      4  v.   Macon   County,    111   Ala.    554,    20 

Blaokf.  70  (1835)    (assessment  of  tax  So.  400    (1895)    (certificate  of  classi- 

and  advertisement  of  sale).  fication  of  convicts  under  contract  for 

Maine. — Foxcroft    v.     Crooker,     40  hire  of). 

Me.   308    (1855)     (record  of  proceed-  /»mots.~Tifft  v.    Greene,    211    111. 

ings  of  selectmen).  389,  71  N.  E.  1030  (1904). 

Maryland. — Schnertzell  v.  Young,  /famsa.?.— Bergman  v.  Bullitt,  43 
3  Harr.  &  M.  502  (1796)  (book  of  Kan.  709,  23  Pao.  938  (1890)  (re- 
final  settlement  and  receipts).  demption  notice  prior  to  execution  of 

Massachusetts. — Rich    v.    Lancaster  tax  deed). 
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Therefore  in  the  absence  of  any  showing  upon  the  face  of  the  certi- 
ficate that  it  is  certified  by  one  having  authority  to  so  act  it  will 
be  rejected.*  One  having  authority  as  custodian  of  a  record  to 
certify  a  transcript  thereof  may  specify  in  his  certificate  the  par- 
ticular record  from  which  the  transcript  is  taken.* 

§  3469.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies;  Who  May 
Certify) ;  Identification  of  Certifying  Official. —  In  this  connec- 
tion it  has  been  ruled  that  a  certificate  signed  by  an  ofiicial  is  suf- 
ficient where  it  identifies  him  as  the  one  who  acts  in  the  required 
capacity  and  as  such  has  custody  of  the  official  records,  a  copy 
from  which  is  offered.*  So  the  official  character  of  the  officer  as 
the  legal  custodian  of  the  document  and  therefore  authorized  to 
certify  a  copy  of  it  is  proved  prima  facie  by  the  certificate  contain- 
ing a  recital  of  such  custody  and  signed  with  the  proper  official 
designation.^  And  where  a  copy  is  authenticated  by  the  signature 
and  seal  of  the  official  purporting  to  make  it  no  further  verification 
is  necessary  as  it  could  give  no  greater  weight  to  copies  so  at- 

Louisiana. — ^Millaudon  v.   Smith,   6  certified  by  the  officer  entrusted  with 

Mart.  N.   S.  603    (1828)    (copy  of  a,  its  custody,  is  evidence,  if  the  original 

plan).  would    be.     *     *     *     The    admissibil- 

New  Hampshire. — Woods  v.  Banks,  ity  of  such  evidence  rests  on  common 

14  N.  H.  101   (1843).  law  principles."     Van  Riper  v.  Mor- 

Texas. — York's    Adm'r    v.     Gregg'j  ton,  61  Mo.  App.  440,  444  (1895) ,  per 

Adm'x,  9  Tex.  85   (1852).  Rombauer,    P.    J.    (certified    copy    of 

United  States. — Bleeckc-r  v.  Bond,  3  lien  account).     See  also,  Childress  v. 

Fed.    Cas.    No.    1,534,    3    Wash.    529  Cutter,    16    Mo.    24,    44    (1852),    per 

(1819).  Scott,  J. 

Canada. — MeKilligan  v.  M'achar,  3  3.  Northern   Pac.   Terminal   Co.   v. 

Manitoba  418   (1880)    (must  be  by  of-  Portland,    14    Oreg.    24,    13    Pac.    703 

ficer  in  custody  of).  (3  886). 

"  If  the  book  in  which  the  state-  4.  Citizens'  State  Bank  v.  Bonnes, 

ment  was  entered  was  a  public  docu-  76  Minn.  45,  78  N.  W.  875  (1899). 

ment,   the   evidence   shows   the   clerk  5.  Mansfield  v.  Johnson,  51  Fla.  239, 

was  not  the  custodian  of  it.     •     *     *  40  So.  196  (1906). 

The  council,  then,  were  the  keepers  of  §  3469-1.     Anderson  v.   Blair,   121 

the  books,  and  if  the  copy  could  be  Ga.  120,  48  S.  E.  951  (1904). 

authenticated    in    the    way    claimed,  2.  Galvin  v.  Palmer,  113  Cal.  46,  45 

such  authentication  must  come  from  Pac.    172    (1896)  ;    Weeks    v.    Hosch 

them."    Cooper  v.  Armstrong,  4  Kan.  Lumber  Co.,  133  Ga.  472,  66  S.  E.  168 

30,  34  (1865),  per  Safford,  J.  (1909);     Bixby    v.     Carskaddon,     55. 

"It  is  an   established   principle  of  Iowa  533,  8  N.  W.  354  (1881). 
law  that  a  copy  of  any  public  paper. 
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tested.*'     In  the  absence  of  any  mode  being  prescribed  a  certifica- 
tion bj  signature  wbicb  is  irregular  has  been  admitted.* 

§  3470.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies;  Wfio  May 
Certify);  Limitations  on  Power. —  Unless  it  is  permitted  by 
statute  ^  the  authority  of  an  official  to  certify  to  a  copy  of  a  record 
carries  with  it  no  power  to  state  his  opinion  or  conclusion  as  to 
what  is  desclosed  by  the  record  or  what  its  legal  import  or  effect 
is.^     This  is  not  a  matter  for  the  determination  of  the  certifying 


3.  Surget  v.  Newman,  43  La.  Ann. 
873,  9  So.  561  (1891).  See  also,  Com. 
V.  Cliase,  6  Gush.  (Mass.)  348  (1850) ; 
Snyder  v.  Bowman,  4  Watts  (Pa.) 
132  (1835). 

4.  Cooper  v.  Nelson,  38  Iowa  440 
(1874). 

§  3470-1.    Doe  v.  Eowe,  16  Ga.  531 

(1854)  (rertifies't"  aiimissih'o  which 
relates  to  "  any  matter  or  thing " 
pertaining  to  the  office  of  the  one 
who  gives  it).  See  People  v.  Willi, 
147  111.  App.  207  (1909)  (certificate 
of  result  of  election  relating  to  the 
liquor  traffic). 

2.  Connecticut. — .Enfield  v.  Elling- 
ton, 67  Conn.  459,  38  Atl.  818  (1896) 
(certificate  as  to  the  contents  of  a 
record). 

Florida. — Parker  v.  Cleveland,  37 
Ela.  39,  19  So.  344  (1896)  certificate 
of  fact ) . 

Georgia. — McMillan  v.  Savannah 
Guano  Co.,  133  Ga.  760,  66  S.  E.  943 
(1909)  (cannot  state  in  general 
terms  what  the  record  discloses)  ; 
Hines  v.  Johnston,  95  Ga.  639,  33  S. 
E.  470  (1894)  (not  to  the  fact  that  a 
particular  record  is  not  in  the  office)  ; 
Lamar  v.  Pearre,  00  Ga.  377,  17  S.  E. 
92  (1892  (opinion  as  to  the  eflect  of 
entries)  :  Martin  v.  Anderson,  21  Ga. 
SOI  (1857)  (cannot  certify  to  facts)  ; 
Miller     v.     Reinhart,     18     Ga.     239 

(1855)  (opinion  as  to  what  ip  legal 
import  or  effect  of  record). 


Kansas. — Bemis  v.  Becker,  1  Kan. 
226(1862)    (certificate  of  fact). 

Louisiana. — Briggs  v.  Campbell,  19 
La.  534    (1841)     (purport  of  record). 

Maine. — Owen  v.  Boyle,  15  Me.  147, 
32  Am.  Dec.  143  (1838)  (certificate 
that  fact  appears  of  record). 

Massachusetts. — Com.  v.  Richard- 
son, 142  Mass.  71,  7  N.  E.  36  (1886) 
(cannot  certify  to  fact)  ;  Hanson  v. 
Inhabitants  of  South  Scituate,  115 
Mass.  336  (1874)  (certificate  of 
fact)  ;  Robbins  v.  To^vnsend,  30  Pick. 
345   (1838)    (certificate  of  fact). 

Michigan. — Doyle  v.  Mizner,  43 
Mich.  332,  3  N.  W.  968  (1879)  (legal 
conclusion) . 

Missouri. — Major  v.  Watson,  73 
Mo.  661   (1881)    (certificate  of  fact). 

Neiv  Jersey. — B'rancis  v.  Newark, 
58  N.  J.  L.  522,  33  Atl.  853  (1896) 
( certificate  of  fact ) . 

New  York. — Wood  v.  Knapp,  100 
N.  Y.  109,  2  N.  E.  633  (1885)  (opin- 
ion ) . 

North  Carolina. — State  v.  Cham- 
pion, 116  N.  C.  987,  31  S.  E.  700 
(1895)  (conclusion)  ;  Drake  v.  Mer- 
rill, 47  N.  0.  368  (1855)  (substance 
or  effect ) . 

North  Dakota. — ^State  v.  Gottlieb, 
21  N.  D.  179,  139  N.  W.  460  (1910) 
(certificate  of  fact)  ;  Sykes  v.  Beck, 
13  N.  D.  343,  96  N.  W.  844  (1903) 
(what  record  shows)  ;  Fisher  v.  Betts, 
13  N.  D.  197,  96  N.  W.  132  (1903) 
(opinion). 
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official  but  rather  for  that  of  the  court  from  an  inspection  either 


Rhode  Island. — Hopkins  v.  Millard, 
9  R.  I.  37  (1868)  (cannot  certify 
what  are  the  contents  of  records, 
their  substance  and  effect) . 

South  Carolina. — Treasurers  v. 
Witsall,  1  Speers,  220  (1843)  (cer- 
tificate of  fact ) . 

Texas. — Smithers  v.  Lowrance,  100 
Tex.  77,  93  S.  W.  1064  (1906)  (not 
conclusions). 

West  Virginia. — Roe  v.  Plullipi,  45 
W.  Va.  785,  32  S.  E.  224  (1899)  (cer- 
tificate of  facts) . 

United  States. — United  States  v. 
Edwards,  25  Fed.  Gas.  No.  15,026,  1 
McLean  467  (1839)  (conclusion); 
United  States  v.  Patterson,  27  Fed. 
Gas.  No.  16,008,  Gilp.  44  (1829) 
(conclusion) . 

"  Such  officer,  unless  authorized  to 
do  so  by  statute,  can  not  lawfully, 
by  strict  law,  certify,  generally,  to 
any  fact  as  shown  by  his  records,  or 
to  any  conclusion  he  may  draw  from 
an  inspection  of  the  record."  People 
V.  Lee,  112  111.  113,  123  (1885),  per 
Dickey,  J. 

"  A  clerk  has  no  authority  to  cer- 
tify what  a  record  contains  or  what 
judicial  proceedings  occurred  in  the 
court  of  which  he  is  clerk.  His  cer- 
tificate of  these  matters  is  unofficial, 
and  not  admissible  as  evidence.  A 
copy  of  the  proceedings  in  court,  and 
the  orders  made,  certified  by  the 
clerk,  is  the  only  competent  testimony 
of  what  an  existing  record  contains." 
Gornelison  v.  BroAvning,  9  B.  Mon. 
(Ky.)   50,  51   (1848),  per  Simpson,  J. 

"  To  prove  a  fact  of  record  by  a 
record  not  produced,  requires  a  duly 
authenticated  copy  of  the  record  it- 
self, or  so  much  thereof  as  relates  to 
the  fact  in  question.  Wayland  v. 
Ware,  109  Mass.  248,  350  (1872),  per 
Wells,  J. 

"What  the  record  itself  does  de- 
clare  is  to  be  made  known  to   the 


court  by  a  duly  authenticated  copy  of 
it;  and  upon  it,  and  not  upon  what 
the  officer  may  say,  that  it  declares, 
does  the  law  authorize  a  court  of  jus- 
tice to  rely.  The  certificate  in  this 
case  states  the  existence  of  a  record; 
and  yet  'instead  of  a  duly  authen- 
ticated copy,  there  is  only  a  state- 
ment of  what  the  officer  says  will 
appear  by  an  inspection  of  it.  The 
law  requires,  that  the  court,  before 
which  it  is  produced,  should  inspect 
and  decide,  what  it  contains  and 
proves,  and  not  entrust  that  duty  to 
a  certifying  officer."  McGuire  v.  Say- 
ward,  22  Me.  (9  Shep.)  230,  233 
(1643),  per  Shepley,  J. 

"  The  certificates  are  the  mere  legal 
conclusions  of  the  register  as  to  the 
legal  effect  of  records  in  his  office,  and 
are  of  no  weight  whatever  as  evi- 
dence even  if  received  without  objec- 
tion. The  register  cannot  in  this 
manner  be  made  judge  of  this  case, 
or  of  portions  of  this  case."  Preiner 
V.  Meyer,  67  Minn.  197,  199,  69  N.  W. 
887   (1897),  per  Canty,  J. 

"  He  has  power  to  certify  to  the 
correctness  of  copies  of  official  pa- 
pers in  the  comptroller's  office  so  as 
to  make  them  evidence,  but  beyond 
that  his  certificate  has  no  more  effect 
than  the  opinion  of  any  person." 
Wood  V.  Knapp,  100  N.  Y.  109,  114,  2 
N.  E.  632   (1885),  per  Ruger.  C.  J. 

"  The  reason  for  the  rule  which 
prohibits  the  custodian  of  public  rec- 
ords from  including  in  certified  copies 
only  such  portions  of  the  record  as, 
in  his  opinion,  are  pertinent  to  a  par- 
ticular official  act  or  fact,  is,  of 
course,  that  the  relevancy  of  the 
parts  of  the  record  is  for  the  court 
to  determine.  To  hold  otherwise 
would  be  to  submit  the  judgment  of 
the  certifying  officer  for  that  of  the 
judicial  tribunal  in  which  the  fact  in 
controversy    is    to    be     determined." 
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of  the  record  itself  or  of  a  true  copy  thereof,^  and  the  presiding 
judge  may,  in  the  exercise  of  his  administrative  powers,  insist  that 
such  official  shall  not  encroach  upon  the  rights  of  the  court  in  the 
administration  of  justice  but  shall  confine  himself  to  an  exercise 
of  the  authority  conferred,  viz.,  the  making  of  a  copy  of  that  which 
the  record  contains.*  Similarly  a  certificate  by  a  public  of&cial 
of  the  non-existence  of  a  fact  upon  the  record  has  been  rejected.^ 


Sykes  v.  Beck,  12  N.  D.  242,  263,  96 
N.  W.  844  (1903),  per  Young,  C.  J. 

3.  French  v.  Ladd,  57  Miss.  678 
(1880) ;  Dunn  v.  Gaines,  8  Fed.  Gas. 
No.  4,176,  1  McLean  321  (1838), 
affirmed  in  14  Pet.  322,  10  L.  ed.  476 
(1840). 

"  What  the  record  itself  does  de- 
clare is  to  be  made  known  to  the 
court  by  a  duly  authenticated  copy  of 
it;  and  upon  it,  and  not  upon  what 
the  officer  may  say,  that  it  declares, 
does  the  law  authorize  a  court  of  jus- 
tice to  rely.  The  certificate  in  this 
ease  states  the  existence  of  a  record; 
and  yet  instead  of  a  duly  authenti- 
cated copy,  there  is  only  a  statement 
of  what  the  officer  says  will  appear 
by  an  inspection  of  it.  The  law  re- 
quires, that  the  court  before  which  it 
is  produced,  should  inspect  and  de- 
cide, what  it  contain.5  and  proves,  and 
not  entrust  that  duty  to  a  certifying 
officer."  McGuire  v.  Sayward,  22  Me. 
230,   333    (1843),  per  Shepley,  J. 

4.  New-Milford  v.  Sherman,  31 
Conn.  101  (1851)  ;  Greer  v.  Fergerson, 
104  Ga.  552,  30  S.  E.  943  (1898); 
Chicago  V.  English,  80  111.  App.  163 
(1898). 

5.  Florida. — Parker  v.  Cleveland. 
37  Fla.  39,  19  So.  344  (1896)  (that 
Ifnd  had  not  been  transferred  or 
mortgaged ) . 

Georgia. — Greer  v.  Fergerson,  104 
Ga.  553,  30  S.  E.  943  (1898)  (that  a 
paper  or  document  does  not  appear  of 
record) ;  Martin  v.  Anderson,  21  Ga. 
301    (1857). 


Illinois. — Cross  v.  Pincknejrville 
Mill  Co.,  17  111.  54  (1855)  (that  a 
duplicate  of  the  certificate  of  organ- 
ization of  a  company  had  not  been 
filed). 

Indiana. — ^Stoner  v.  Ellis.  6  Ind. 
153  (1855)  (that  no  patent  had  been 
issued ) . 

Kansas. — Chicago,  R.  I.  &  P.  R.  Co. 
V.  Vance,  64  Kan.  686,  68  Pac.  606 
(1903)  (that  "no  administrator  has 
ever  been  appointed"). 

Maryland. — Pontier  v.  State,  107 
Md.  384,  393,  68  Atl.  1059  (1908) 
(no  return  of  a  certain  marriage  and 
that  a  certain  name  did  not  appear  on 
the  records  of  one  as  a  minister). 

Missouri. — ^Cash  v.  Penix,  11  5Io. 
App.  597  (1883)  (certain  entry  not 
to  be  found  on  ledger  deposited  in 
state  auditors   office). 

Tennessee. — Ayres  v.  Stewart,  1 
Overt.  331  (1806)  (that  a  grant  is 
not  recorded ) . 

This  should  be  shown  by  the  testi- 
mony of  witnesses  regularly  sworn 
who  are  able  to  testify  that  they  have 
made  an  examination  of  the  record 
and  as  to  what  the  result  was.  Par- 
ker V.  Cleveland.  37  Fla.  39,  19  So. 
344  (1896)  ;  Boyd  v.  Chicago,  Burling- 
ton &  Q.  R.  Co.,  103  HI.  App.  199 
(1903). 

Where  the  object  is  to  prove  the 
loss  of  a  paper  the  certificate  of  one 
in  whose  office  it  might  naturally  be 
expected  to  be  found  has  been  re- 
ceived to  etabllsh  that  fact.  Ruggles- 
V.  Gaily,  2  Rawle  (Pa.)  232  (1838). 


4765  Who  May  Ceetift.  §§  3471,  3472- 

§  3471.  (Copies  and  Transcripts;  Official  Ifegisters,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies;  Wfio  May 
Certify;  Limitations  on  Power) ;  Instances. —  In  the  applica- 
tion of  the  principles  stated  in  the  preceding  section  courts  have 
rejected  certificates  of  a  compliance  with  the  provisions  of  the  law 
in  respect  to  becoming  a  corporation;^  of  the  issuance  of  a  certifi- 
cate of  incorporation  f  that  a  grant  from  the  State  was  genuine  :* 
of  the  death  of  a  prisoner  ;*  of  the  granting  of  a  decree  of  divorce  ;^ 
of  the  issuance  of  a  patent  f  of  the  filing  of  proofs  of  heirship  and 
certificate  in  the  adjutant-general's  o^cef  of  the  amount  of  tax- 
able property  in  a  county  and  the  amount  of  poll  and  county  taxes 
for  a  year;*  of  the  assessment  or  non-assessment  of  a  person  or 
his  property  in  the  assessor's  book  f  that  land  was  regularly  listed 
for  taxation;^**  and  of  the  appointment  of  a  certain  person  as 


§  3472.  (Copies  and  Transcripts;  Official  liegisters,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies;  Wtio  May 
Certify;  Limitations  on  Power);  Must  be  to  M.atter  Properly 
of  Record. —  An  official  certifying  to  a  copy  of  a  record  is  limited 
in  his  powers  to  the  certification  of  matters  which  properly  appear 
of  record  and  can  not  certify  as  to  an  entry  which  does  not  belong 
there/  nor  as  to  any  matters  which  are  not  properly  upon  the 
record,^  since  the  incorporation  of  matters  in  the  record  which 
should  not  have  been  inserted  does  not  operate  to  constitute  them 
a  part  of  the  record  so  that  it  or  a  copy  thereof  can  be  introduced 
in  evidence  in  proof  of  the  entry.     Similarly,  unless  the  writing 

§    3471-1.      Boyle    v.    Trustees    of  8.  Tinsley  v.  Rusk  County,  43  Tex. 

Towsontown    Station    of    the   M.    E.  40  (1875). 

Church,  46  Md.  359   (1S76K  9.  Bartlett  v.  Patton,  33  W.  Va.  71, 

2.  Wall  V.  Bridget  Mines,  130  Cal.  10  S.  E.  21,  5  L.  E.  A.  533   (1889). 
37,  62  Pac.  386  (1900).  10.  Dunn  v.  Games,  S  Fed.  Caa.  No. 

3.  Walker  v.  Logan,  75  Ga.  759  4,176,  1  McLean  331  (1833;  affirmed 
(1885).  in  14  Pet.  322,  10  L.  ed.  478    (1840). 

4.  Gill  V.  Phillipa,  6  Mart.  N.  S.  11.  Hudkins  v.  Bush,  69  W.  Va. 
(La.)   298  (1837).  194,  71   S.  E.   106    (1911). 

5.  Jay  V.  East  Livermore,  56  Me.  §  3472-1.  Daggett  v.  Bonewitz,  107 
107  (1868).  Ind.    276,    7    N.    E.    900    (1886);    Ril- 

6.  Davis  V.  Gray,  17  Ohio  St.  331  lieux's  Heirs  v.  Singeltary,  17  La.  8S 
(1867).  (1841). 

7.  Byers  Bros.  v.  Wallace,  87  Tex.  2.  Farmers'  &  Mechanics'  Bank  v. 
503,   38   S.   W.   1058,   89   S.   W.   760  Bronson,  14  Mich.  361   (1866). 
(1895). 

10 


§  3473  Copies  of  Official  Documents.  47G6 

or  record  is  one  authorized  by  law  to  be  made  either  expressly  or 
as  an  act  in  the  performance  of  the  necessary  duties  of  the  office, 
it  does  not  come  within  the  principle  relating  to  official  records 
and  therefore  a  certified  copy  is  no  evidence  in  regard  thereto.* 
It  must  speak  only  as  to  those  matters  which  it  is  the  duty  of  the 
official  to  record  and  not  to  extraneous  and  foreign  circumstances.* 
It  will  only  be  received  where  the  original,  if  produced,  is  com- 
petent evidence.^  Thus  where  the  law  relates  only  to  instruments 
in  writing  affecting  real  property,  the  recording  of  a  writing  re- 
lating to  personal  property  is  unauthorized  and  erroneous,  and  a 
certified  copy  thereof  is  not  admissible  within  the  rule.®  Similarly 
where  by  law  certain  requirements  are  prescribed  in  connection 
with  the  execution  of  an  instrument'''  there  must  be  compliance 
therewith,  as  otherwise  the  writing  is  not  one  authorized  to  be 
recorded,  and  a  certified  copy  should  not  be  received. 

§  3473.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies);  Mode  and 
Sufficiency  of  Authentication. —  The  court  will  require  that  a 
copy  of  a  record  shall  be  duly  and  properly  authenticated  ^  before 

3.  Illinois. — Frazier  v.  Laughlin,  6  mere  private  instiument,  and  such  a 

111.  347    (1844).  certificate  give.s  tlie  copy  no  legal  au- 

Kentuclcy. — Com.    v.    O'Bryan,    153  thentieity."        Soutliwestern      Surely 

Ky.  406,  155  S.  W.  1126   (1913).  Ins.    Co.    v.    Anderson    <Tex.    1913), 

Maryland. — Wilson     v.     Inloes,     6  155  S.  W.  1176,  per  Phillips,  P. 

Gill  121   (1847).  4.  Childress   v.    Cutter,    16   Mo.   24 

Pennsylvania. — Young    v.    Com.,    4  (1852). 

Binn  113   (1811).  5.  Natoma     Water    &    M.    Co.     v. 

Texas. — Lett  v.  King,  79   Tex.  292,  Clarkin,  14  Cal.  544  (1860) ;  Pittafleld 

15  S.  W.  231    (1891)  ;    State  v.  Car-  &  Florence  Plank  E.  Co.  v.  Harrison, 

dinas,  47  Tex.  250    (1877);   Hatohett  16  111.   81    (1854);   Donohue  v.  Whit- 

V.  Conner,  30  Tex.  104   ( 1867 )  ;  Hern-  ney,    133    N.    Y.    173,    30   N.    E.    848 

don  V.  Casiano,  7  Tex.  322   (1S51>.  (1892);    State    v.    Wells    Adm'r.,    11 

United  States. — Cruse  v.  McCauley,  Ohio  261  (1842). 

96  Fed.  369   (1899).  6.  Fitler  v.  Shotwell,  7  Watts  &  S. 

"It  is  an  established  rule  that  it  is  (Pa.)    14    (1844). 

only   of   such    documents    aa    are   re-  7.  Dunn    v.    Com.,    14    Serg.    &    R. 

quired  or  permitted  by  law  to  be  filed  (Pa.)   431   (1836). 

in  a  public  oflSce,  so  as  to  constitute  §       3473-1,.       California. — ^Natoma 

them'  archives  or  records,  that  copies  Water  &  Min.  Co.  v.  Clarkin,  14  Cal. 

certified  under  the  authority  of  such  544    (1860). 

office  are  admissible  in  evidence.     If  Dclaroare. — ^Star     Loan     Assoc,     v. 

the  document  is  not  of  such  character,  Moore,   4   Pennevf.    308,    55   Atl.    946 

it  cannot  be  regarded  as  other  than  a  (1903)    (a  paper  which  purported  to 
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it  will  be  received  in  evidence.  Though,  independent  of  any 
statute,  no  precise  form  must  be  followed,  yet  it  will  be  required 
in  all  cases  that  the  paper  offered  as  a  copy  is  in  fact  that  which 
it  purports  to  be.  The  words  "  true  copy  "  or  "  correct  copy  "  are 
frequently  used.  It  would  seem,  however,  that  in  the  absence  of 
some  express  provision  of  the  law  this  is  not  absolutely  essential. 
The  official  certifies  to  the  transcript  as  a  copy  of  the  record  and 
this  necessarily  implies  that  it  is  correct,  else  it  cannot  be  a  copy.^ 


§  3474.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Mode  of  Proof;  Certified  Copies;  Mode  and 
Sufficiency  of  Authentication);  Statutory  Provisions  Control- 
ling.—  In  case  there  is  a  statute  controlling,  which  prescribes  a 


be  a  certified  copy  of  a  private  act  of 
incorporation  from  the  secretary  of 
state  but  which  was  neither  a  certi- 
fied copy  of  the  act  or  of  the  record 
of  such  act  rejected). 

Georgia. — Weaver  v.  Tuten,  138  Ga 
101,   74   S.  E.  835    (1912)  ;   McMillen 
V.  Savannah  Guano  Co.,  133  Ga.  760, 
66  S.  E.  943    (1909). 

Iowa. — Pfotzer  v.  Mullaney,  30 
Iowa  197  (1870)  (copy  of  a  map  not 
shown  to  be  a  true  copy). 

Missouri. — Brecker  v.  Fillingham, 
209  Mo.  578,  108  S.  W.  41  (1907); 
Gentry  v.  Garth,  10  Mo.  226    (1846). 

Kcw  York. — Lee  v.  Sterling  Silk 
Mfg.  Co.,  134  App.  Div.  123,  118  N.  Y. 
Suppl.  852  (1909)  (birth  certificate)  ; 
People  V.  Turner,  117  N.  Y.  227,  22 
N.  E.  1022,  15  Am.  St.  Rep.  498 
(1889)  aflirming  49  Hun  466,  2  N.  Y. 
Suppl.  253  (1888);  Bella  v.  New 
York,  L.  &  W.  E.  Co.,  6  N.  Y.  Suppl. 
552  (1889)  (report  of  railroad  com- 
pany to  board  of  railway  commission- 
ers). 

North  Carolina. — State  v.  Rail- 
road, 141  N.  C.  846,  54  S.  E.  294 
(1906)  (pamphlet  purporting  to  con- 
tain regulations  of  United  States  de- 
partment of  agriculture)  ;  Mott  v. 
Ramsay,  92  N.  C.  153  (1885)  (not 
authenticated  in  any  manner) . 


Xorth  Dakota. — Sykes  v.  Beck,  12 
N.  D.  242,  96  N.  W.  844  (1903) 
(must  be  certified  in  the  manner  re- 
quired by  statute  and  the  certifying 
official  must  act  in  accordance  there- 
with). 

Oregon. — Oregon  R.  &  N.  Co.  v. 
Coolidge,  59  Oreg.  5,  116  Pac.  93 
(1911);  Pacific  Live  Stock  Co.  v. 
Isaacs,  53  Oreg.  54,  96  Pac.  460 
(1908)  (decision  of  the  secretary  of 
the  interior). 

Texas. — Walker  v.  State  (Tex.  Cr. 
App.)  141  S.  W.  243  (1911)  (mar- 
riage license  issued  in  another  State). 

Vermont. — Johnson  v.  Bolton,  43 
Vt.  303    (1871). 

Tim3  of  raising  objection. — An  ob- 
jection to  want  of  formality  in  the 
authentication  of  a  copy  should  be 
made  at  the  trial  and  not  raised  in 
the  appellate  court.  Barrett  v.  God- 
shaw,    12    Bush.     (Ky.)     592     (1877). 

2.  Com.  V.  Quigley,  170  Mass.  14, 
48  N.  E.  782  (1897)  ("  a  copy,  attest: 
William  T.  Harlow,  Assistant  Clerk  " 
held  sufiicient)  ;  Copelin  v.  Shuler, 
(Tex.  Sup.  1887)  6  S.  W.  668;  Robin- 
son V.  Lowe,  50  W.  Va.  75,  40  S.  E. 
454  (1901)  ("a  copy,  Teste:  H.  R. 
Thompson,  Clerk"  held  sufficient). 
See  State  v.  Allen,  113  La.  705,  37  So. 
614   (1904). 
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mode  of  authenticating  such  copies,  the  certificate  should  show  a 
compliance  therewith,^  as  where  it  is  required  that  a  seal  shall  be 
affixed,^  otherwise  the  presiding  judge  will  refuse  to  admit  it. 
Under  such  a  provision,  however,  it  is  not  generally  regarded  as 
essential  that  it  shall  be  in  exact  verbal  conformity  with  the  words 
of  the  act.  If  it  contains  in  substance  what  the  law  requires  it  is 
sufficient  and  will  be  received.^    Where  by  legislative  act  it  is  pro- 


§  3474-1.  District  of  Columbia. — 
Ewing  V.  United  States,  3  App.  Cas. 
353    (1894). 

Indiana. — ^Knotts  v.  Zeigler  (Ind. 
App.  1914)  106  N,  E.  393  (certified 
copies  of  tax  deeds  only  admissible 
under  Burns  Ann.  St.  1914,  §  478)  ; 
Painter  v.  Hall,  75  Ind.  208  (1881): 
Weston  V.  Lumley,  33  Ind.  486 
(1870)  ("truly  copied  from  the 
records "  is  not  compliance  with  re- 
quirement that  sliall  certify  it  to  be 
a  "  full,  true  and  complete  trans- 
cript of  the  record  ")  ;  TiiU  v.  David, 
37  Ind.  377  (1866)  ("true  transcript 
of  the  proceeding.?  "  not  equivalent  to 
the  certificate  of  a.  "  full  true  and 
complete  transcript");  Fry  v.  State, 
27  Ind.  348    (1866). 

New  York. — ^Redford  v.  Snow,  46 
Hun  370,  12  N.  Y.  St.  Rep.  323 
(18871. 

Xorth  Dakota. — Sykes  v.  Beck,  13 
N.  D.  242,  96  N.  W.  844    (1903). 

United  States. — U.  S.  v.  Harrill,  36 
Fed.  Cas.  No.  15,310,  McAll.  243 
(1857):  Smith  v.  United  States,  5 
Pet.   (U.  S.)   292,  8  L.  ed.  130   (1831). 

A  copy  certified  by  an  ofScial  un- 
der his  "  hand  "  is  not  a  compliance 
with  a  statute  authorizing  a  copy  un- 
der oath  or  under  seal  and  has  been 
rejected.  Chambers  v.  Jones,  17  Mont. 
156  (1895). 

2.  District  of  Colunibia. — Ewing 
V.  United  States,  3  App.  Cas.  353 
(1894)  (copy  authenticated  by  seal 
of  the  treasury  department  of  the 
United   States). 

Indiana. — Allen      v.      Thaxter,      1 


Blackf.  399  (1825)  (copy  of  record 
of  court  of  another  State  must  have 
seal  of  court) . 

Kentucky.— VI \ak\iSe  v.  Hill,  3  Litt. 
330  (1833)  (copy  authenticated  by 
seal  of  treasury  department  of  the 
United  States). 

Montana. — Chambers  v.  Jones,  17 
Mont.  156,  42  Pac.  758  (1895)  (copy 
of  records  of  United  States  land  of- 
fice require  seal) . 

-A^eir  Jersey. — Hawthorne  v.  Ho- 
boken,  35  N.  J.  L.  247  (1871)  (trans- 
cript from  War  Department  under 
seal  of  that  department). 

New  York. — New  York  v.  Vander- 
veer,  91  N.  Y.  App.  Div.  303,  86  N.  y. 
Suppl.  659  (1904)  (transcript  of  tax 
assessment  certified  by  clerk  must 
have  seal  of  office  attached). 

North  Garolimi. — State  v.  Railroad, 
141  N.  C.  846,  54  S.  E.  394  (1906) 
(pamphlet  purporting  to  contain  reg- 
ulations of  the  United  States  depart- 
ment of  agriculture  not  admissible 
when  not  certified  by  any  officer  of 
the  department  and  has  no  seal  at- 
tached) . 

United  States. — Hotchkiss  v.  Glas- 
gow, 13  Fed.  'lis.  Xo.  6,717,  5  Mc- 
Lenn  434  (1853)  (copy  of  deed  re- 
quired to  be  authenticated  by  seal  of 
recorder)  ;  Smitl\  v.  United  States, 
5  Pet.  392,  8  L.  ed.  130  (1831)  (copy 
authenticated  by  seal  of  the  treasury 
department  of  the  United  States). 

3.  Alabama. — Turner  v.  Davis, 
(Ala.  1914)  64  So.  958  (certified 
copies  of  deed  and  power  of  attorney 
not  rejected  because  the  certificate  of 
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yided  tkat  the  certificate  of  a  public  officer  shall  be  evidence,  a 
paper  produced  with  his  name  has  been  received  as  evidence,  prima 
facie  *  unless  the  name  is  proved  not  to  have  been  signed  by  him.^ 
In  some  cases  it  is  required  by  statute  that  the  certificate  shall 
state  that  the  copy  has  been  compared,  by  the  person  making  it, 
■with  the  original  and  that  it  is  a  correct  transcript  thereof.®  Com- 
pliance with  such  a  provision  is  essential  and  it  should  appear  that 
it  was  so  compared.  A  mere  statement  that  it  "  has  been  com- 
pared," without  stating  by  whom  will  not  be  regarded  as  sufficient.'^ 
"As  compared  by  me  "  has,  however,  beeen  considered  to  be  a  com- 
pliance with  the  law.* 

§  3475.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings) ;  Land  Office  Records. —  In  the  determination  of 
the  question  whether  copies  of  land  office  records,  having  especial 
reference  to  patents,  grants  and  the  like,  are  admissible  the  same 
considerations  are  to  be  weighed  as  upon  the  question  of  the  ad- 


the  judge  was  joint  instead  of  sep- 
arate, the  certificate  sufficiently  set- 
ting out  and  designating  eacli  of  the 
instruments). 

/Kmois.— Wright  v.  Glos,  264  111. 
261,  106  K.  E.  200  (1914)  (county 
clerk's  certificate;  copy  of  record  of 
tax  sale  and  deed  admissible  where 
meaning  is  clear  and  will  not  mislead 
though  awkwardly  worded)  ;  Johns- 
ton V.  Ewing  Female  University,  35 
111.  518  (1864)  (an  erasure  of  a  mis- 
take in  the  copy  held  not  material)  ; 
Piatt  V.  People,  29  111.  54  (1862).  See 
OoUison  V.  R.  Co.,  339  111.  533,  88 
:N.  E.  351  (1909)  (holding  that  want 
of  date  to  the  certificate  of  the  clerk 
to  an  ordinance  was  not  ground  for 
exclusion). 

Michigan. — ^Huntoon  v.  O'Brien,  79 
Mich.  237,  44  N.  W.  601    (1890). 

New  York. — People  v.  Tobey,  153 
N.  Y.  381,  47  N.  E.  800   (1897). 

United  States. — Smith  v.  United' 
States,  5  Pet.  393,  301,  8  L.  ed.  130 
(1831). 

"  The  objection  Is  that  the  certifi- 
cate is  not  in  exact  verbal  conformity 


with  the  form  indicated  by  the  stat- 
ute, Comp.  L.  §  5931.  We  think,  how- 
ever, the  substance  of  what  is  there 
required  appears  in  this  certificate 
and  that  is  sufficient."  Bills  v.  Kees- 
ler,  36  Mich.  69,  70  (1S77),  per  Cur- 
iam. 

4.  Milburn  v.  State,  1  Md.  1 
(1851) ;  Willard  v.  Pike,  59  Vt.  302, 
9  Atl.  907  (1886)  Benedict  v.  Heine- 
berg,  43  Vt.  231  (1870)  ;  Lemington 
V.  Blodgett,  37  Vt.  210  (1864) ; 
Usher's  Heirs  v.  Pride,  15  Graft. 
(Va.)   190  (1858). 

5.  Prather  v.  Johnson,  3  Harr.  & 
J.   (Md.)   487   (1814). 

6.  Redford  v.  Snow,  46  Hun  370, 
IS  N.  Y.  St.  Rep.  323  (N.  Y.)  370 
(1887). 

7.  Stevens  v.  Supervisors  of  Clark 
County,  43  Wis.  36    (1877). 

8.  Huntoon  v.  O'Brien,  79  Mich. 
SS7,  44  N.  W.  601  (1890)  ("as  com- 
pared by  me  "  held  suflBcient  under  a 
statute  requiring  the  certificate  to 
state  that  the  copy  was  "compared 
by  him  with  the  original  in  his  of- 
fice"). 


§  3475 


CoprEs  OP  Official  Documents. 


4770 


mission  of  the  record  itself.  In  some  courts  the  view  prevails  that 
the  instrument  delivered  to  the  grantee  or  patentee  is  the  constitu- 
ent document  and  the  record  only  a  memorandum  of  the  trans- 
action. In  others  the  record  is  regarded  as  the  constituent  docu- 
ment and  therefore  the  original.-'  Ordinarily,  however,  the  rule 
prevails  that  independent  of  statute,  which  in  some  cases  expressly 
authorizes  the  admission  in  evidence  of  authenticated  copies  of 
land  office  records,^  including  patents  and  grants,®  courts  will  re- 
ceive in  evidence  properly  authenticated  copies  of  such  records,* 


§  3475-1.  See  §  3441  herein  as  to 
land  office  records. 

2.  Alabama.— Spra.jheTTy  v.  State, 
62  Ala.  459  fl878)  (under  code  when 
authenticated  by  the  head  of  the  de- 
partment ) . 

Arkansas. — Dawson  v.  Parham,  55 
Ark.  286,  18  R.  W.  48  (1892)  ;  Finley 
V.  Woodruff,  8  Ark.  328  (1848)  (copy 
of  records  in  land  office  admissible, 
tinder  statute  as  primary   evidence) . 

Kansas. — Stinson  v.  Geer,  42  Kan. 
520,  22  Pac.  586   (1889). 

Mississippi. — Sessions  v.  Reynolds, 
7  Sm.  &  M.  130  (1846). 

Montana.  —  Stephens  v.  Nacey, 
(Mont.  1914)  141  Pan..  649  (State  act 
providing  for  proof  of  documents  in 
Federal  departments  applied  to  copy 
of  a.  plot  of  government  town  site; 
Mont.   Rev.   Codes,    §   7934). 

Nevada. — Peers  v.  Deluchi,  21  Nev. 
164,  26  Pac.   228    (1S91). 

North  Carolina. — Richards  v.  Rit- 
ter  Lumber  Co.,  158  N.  C.  54,  73  S. 
E.  485  (1911);  Candler  v.  Lunsford, 
4  Dev.  &  B.  Law  (30  N.  C.)  18 
(1838). 

Pennsylixinin . — Oliphant  v.  Fcrren, 
1  Watts   57    (1832). 

Texas. — Texas  Mexican  Ry.  Co.  v. 
Jarvis,  69  Tex.  537,  7  S.  W.  310 
(1888);  Breckenridge  v.  Neill,  26 
Tex.  101    (1861). 

United  States. — ^Howard  v.  Perrin, 
300  U.  g.  71,  36  S.  Ct.  195,  50  L.  ed. 
374  (1905);  Best  v.  Polk,  IS  Wall. 
112,  21  L.  ed.  805   (1873). 


3.  AXahama. — Beasley  v.  Clarke,  103 
Ala.  254,  14  So.  744  (1893);  Ross  v. 
Goodwin,    88    Ala.     390,     6    So.    683 

(1889);  Woodstock  Iron  Co.  v. 
Roberts,     87    Ala.    436,     6    So.     349 

(18SS). 

California. — Eltzroth  v.  Ryan,  89 
Cal.  135,  26  Pac.  647  (1891)  (not 
necessary  to  prove  loss  of  original 
under  statute)  ;  Natoma  Water  !■ 
Min.  Co.  V.  Clarkin,  14  Cal.  544 
(1860). 

Florida. — Ropes  v.  Kemps,  38  Fla. 
333,  30  So.   993    (1896). 

Indiana. — ^Nitche  v.  Earle,  117  Ind. 
370,  19  N.  E.  749    (1888). 

Kentucky. — Sneed  v.  Ward,  5  Dana 
187   (1837). 

Texas. — Van  Sickle  v.  Catlett,  75 
Tex.  404,  13  S.  W,  31  (1889);  Mc- 
Clelland V.  Moore,  48  Tex.  355 
(1877). 

United  States. — Hanrick  v.  Bar- 
ton, 16  Wall.  166,  31  li.  cd.  350 
(1872). 

4.  California. — Gregory  v.  Mc- 
Pherson,  13  Cal.  562  (1859)  (admis- 
sible "  in  the  absence  of  anv  legisla- 
tion"). 

Indiana. — Bonewits  v.  Wygant,  75 
Ind.  41  (1881)  (transcript  authenti- 
cated by  the  auditor  of  the  State). 

Kentucky. — Trustees  of  the  Ken- 
tucky Seminary  v.  Payne,  3  T.  B. 
M'on.  161  (1826)  (copy  of  endorse- 
ment made  by  register  acting  "  within 
the  pale  of  his  official  duty  "  admis- 
sible). 
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including  those  of  grants  and  other  instruments  of  a  like  character, 
issued  by  the  State  to  the  individual  ®  without  requiring  the  pro- 
ponent to  account  for  the  original,®  they  being  received  upon  the 
general  principles  of  evidence  relating  to  proof  of  public  records 
at  common  law,^  though  in  some  cases  it  is  held  that  they  are  not 


Louisiana. — Franklin  v.  Woodland, 
14  La.  Ann.  188  (1859);  Judice  v. 
Chretien,  3  Rob.  15  (1843)  (registers 
of  the  land  othoes  of  the  United  States 
may  "  like  all  other  keepers  of  public 
records,  give  copies"  which  are  ad- 
missible in  evidence). 

Maryland. — ^Oasey's  IJessee  v.  In- 
loes,  1  Gill.  430,  39  Am.  Dec.  658 
(1844);  Lee  v.  Hoye,  1  Gill.  188 
(1843). 

Mississippi. — For«  v.  Williams,  35 
Miss.   533    (1858). 

Missouri, — Chilton  v.  Nickey,  (Mo. 
1914)  169  S.  W.  978  (copies  of  pat- 
ents authenticated  by  certificate  of 
recorder  of  general  land  office  at 
Washington,  D.  C,  admissible). 

Pennsylvania. — ^Anderson  v.  Keim, 
10  Watts  251   (1840). 

Texas. — ^Kirby  v.  Hayden,  44  Tex. 
Civ.  App.  207,  99  S.  W.  746  (1906)  ; 
Bmithers  v.  Lowrance,  100  Tex.  77, 
83  S.  W.  1064   (1906). 

United  States. — Airhart  v.  Mas- 
sieu,  98  U.  S  491,  25  h.  ed.  213 
(1878)  ;  Hewes  v.  M'Dowell,  1  Dall.  5, 
1  L.  ed.  13   (1763). 

5.  Alabama. — ^Hines  v.  Greenlee,  3 
Ala.  73   (1841). 

Florida. — Ropes  v.  Kemps,  38  Fla. 
233,  20  So.  993   (1896). 

Georgia. — ^Reppard  v.  Warren,  103 
Ga.  198,  29  S.  E.  817  (1897). 

Illinois. — ^Lane  v.  Bommelmann,  17 
m.  95    (1855). 

Missouri. — ^Avery  v.  Adams,  69  Mo. 
603  (1879);  Barton  v.  Murrain,  27 
Mo.  335,  72  Amer.  Dec.  259   (1858). 

New  York. — New  York  Cent.  &  H. 
E.  Co.  V.  Brockway  Brick  Co.,  10  App 
Div.  387,  41  N.  y.  Supp.  763   (1896). 

North     Carolina.  —  Strickland     v. 


Draughan,  88  N.  0.  315  (1883)  ; 
Archibald  T.  Davis,  49  N.  C.  133 
(1856). 

Pennsylvania.  —  De  France  v. 
Strieker,  4  Watts  327  (1835);  Cark- 
huff  v.  Anderson,  3  Binn.  4  (1810). 

Texas. — Ney  v.  Mumme,  66  Tex. 
268,  17  S.  W.  407   (1886). 

United  States. — Patterson  v.  Winn, 
&  Pet.  333,  8  L.  ed.  108   (1831). 

G.  Aiabama. — Beasley  v.  Clarke, 
102  Ala.  254,  14  So.  744  (1893) ;  Ross 
V.  Goodwin,  88  Ala.  390,  6  So.  682 
(1889)  (under  statute);  Woodstock 
Iron  Co.  V.  Roberts,  87  Ala.  436,  6  So. 
349   (1888). 

Kansas. — Bernstein  v.  Smith,  10 
Kan.  60   (1872). 

Missouri. — Avery  v.  Adams,  69  Mo. 
003  ( 1879 )  ;  Barton  v.  Murrain,  27 
Mo.  235,  72  Am.  Dec.  259   (1858). 

Tennessee. — State  v.  Cooper,  (Ch. 
App.  1899)   53  S.  W.  391   (1899). 

Texas. — ^Van  Sickle  v.  Catlett,  75 
Tex.  404,  13  S.  W.  31   (1889). 

United  States. — Patterson  v.  Winn, 
6  Pet.  233,  8  L.  ed.  108   (1831). 

"  An  exemplification  of  any  record 
or  paper  of  record  in  the  land  oflBce,  is 
evidence  of  equal  dignity,  with  the 
original,  and  may  be  read  in  evidence 
wherever  the  original  would  be  ad- 
mitted, without  any  preliminary  proof 
whatever.''  Lee  v.  Getty,  36  111.  76 
(1861),  per  Caton,  C.  J. 

7.  Wyman  v.  City  of  Chicago,  254 
111.  302,  98  N.  E.  266  (1912)  (under 
common  law  without  reference  to 
statute) ;  Seeley  v.  Wells,  53  111.  120 
(1870)  (admissible  "on  the  general 
principles  of  evidence ") ;  New  York 
Cent.  &  H.  R.  Co.  v.  Brockway  Brick 
Co.,  10  App.  Div.  (N.  Y.)   387,  41  N. 
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admissible  without  accounting  for  the  non-production  of  the  orig- 
inals.* In  much  the  same  way  properly  authenticated  copies  of 
maps  and  surveys  have  been  received  in  some  cases  under  the  ex- 
press provisions  of  a  statute,®  and  in  others  independent  thereof. '^^ 


Y.  Supp.  762  (1896) ;  Clark  v.  Diggs, 
28  N.  C.  159,  44  Am.  Dec.  73  (1845). 
"  It  would  be  a  most  dangerous 
doctrine  to  hold  that  these  original 
documents,  in  which  public  and  pri- 
vate Interests  are  so  largely  involved, 
must  be  carried  around  to  the  vari- 
ous courts  throughout  the  state,  to 
the  great  danger  of  loss  or  destruc- 
tion. Upon  proof,  therefore,  of  the 
■existence  of  the  paper  in  the  proper 
depository,  the  law  permits  proof  of 
a  copy  proven  to  have  been  examined 
with  the  original  and  found  a  true 
transcript."  Gregory  v.  McPherson, 
13  Cal.  562,  574  (1859),  per  Baldwin, 
J. 

"  A  patent  can  always  be  proved  by 
a  constat  or  an  exemplifleation  of  the 
record,  as  well  as  by  producing  the 
patent  itself."  McKinerou  v.  Bliss, 
31  Barb.  (N.  Y.)  180  (1857),  per  Al- 
len, J. 

"The  public  records  of  the  execu- 
tive departments  of  the  government 
are  not,  like  those  kept  pursuant  to 
ordinary  registration  laws,  intended 
for  notice,  but  for  preservation  of  the 
evidence  of  the  transactions  of  the 
department."  McGarrahan  v.  Mining 
Co.,  96  U.  S.  316,  319,  24  L.  ed.  630 
(1877),  per  Mr.  Chief  Justice  Waite. 
"We  think  it  clear,  that  by  the 
common  law  as  held  for  a  long  period, 
an  exemplification  of  a  public  grant 
under  the  great  seal,  is  admissible  in 
•evidence,  as  being  record  proof  of  as 
high  a  nature  as  the  original.  It  is 
a  recognition,  in  the  most  solemn 
form,  by  the  government  itself,  of  the 
validity  of  its  own  grant,  under  its 
own  seal;  and  imports  absolute  verity 
as  matter  of  record."  Patterson  v. 
Winn,  5  Pet.  (U.  S.)  333,  341,  8  L. 
od.  108  (1831),  per  Mr.  Justice  Story. 


8.  Hensley  v.  Tarpey,  7  Cal.  288 
(1857)  (grants);  Covington  v.  Berry, 
76  Ark.  460,  88  S.  W.  1005  (1905) 
(copy  of  patent) ;  Carpenter  v. 
Smith,  76  Ark.  447,  8S  S.  W.  976 
(1905)  (exemplification  of  patent) 
Boynton  v.  Ashabranner,  75  Ark.  415, 
88  S.  W.  566  (1905)  (deed)  ;  Stephen- 
son V.  Doe,  8  Blackf.  (Ind.)  508,  46 
Am.  Dec.  489  (1847)  (patent) ;  Smith 
V.  Hosier,  5  Blackf.  (Ind.)  51  (1838) 
(patent). 

9.  Missouri. — Wood  v.  Nortman,  85 
Mo.  298  (1884  (copy  of  survey)  ;  Wil- 
hite  V.  Barr,  67  Mo.  284  (1878)  (copy 
of  plat)  ;  Rector  v.  Welch,  1  Mo.  334 
(1824)     (copy  of  survey). 

Pennsylvania. — Wolf  v.  Goddard,  9 
Watts  544   (1840)    (copy  of  survey). 

Tennessee. — ^State  v.  Cooper,  (Ch. 
App.  1899)  53  S.  W.  391  (copy  of 
survey ) . 

Texas. — Sullivan  v.  Solis,  53  Tex. 
Civ.  App.  464,  114  S.  W.  456  (1908) 
(copy  of  survey)  ;  Rogers  v.  Mexia, 
(Civ.  App.  1896)  36  S.  W.  825  (copy 
of  map) ;  Houston  v.  Texas  Cent.  R. 
Co.  V.  Heirs  of  Bowie,  2  Tex.  Civ. 
App.  437,  21  S.  W.  304  (1893)  (copy 
of  map) ;  Hollingsworth  v.  Hols- 
housen,  17  Tex.  41  (1856)  (copy  of 
map). 

Canada. — Nicholson  v.  Page,  27  U. 
C.  Q.  B.  318  (1868)  (copy  of  plan 
furnished  by  commissioner  of  crown 
lands ) . 

10.  Alahama. — See  Hamner  v.  Ed- 
dins,  3  Stew.  (Ala.)  192  (1830) 
(holding  only  sworn  copy  of  field 
notes  of  surveys  admissible). 

Galifornia. — Goodwin  v.  McCabe, 
75  Cal.  584,  17  Pac.  705  (1888) 
(given  by  custodian  of  the  record; 
copy  of  map). 
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Similarly  the  assignment  of  a  land  office  certificate  or  other  similar 
instrument  when  recorded  becomes  a  public  record  and  a  certified 
copy  thereof  will,  as  in  other  cases,  be  received.-'^ 

§  3476.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Land  Office  Records);  Official  Letters. —  Certi- 
fied copies  of  letters  on  file  at  the  general  land  office  constitute  a 
part  of  the  record  where  they  relate  to  the  business  of  the  office 
and  ordinarily  under  express  statutory  provisions  will  be  received 
in  evidence,  including  both  letters  sent  to  the  commissioner  ^  and 
those  mailed  from  the  office,^  the  latter  having  been  preserved  in 
the  usual  way  as  by  taking  an  imprint.^  An  objection  to  such 
letters  that  they  were  not  sent  is  not  available  to  cause  their  re- 
jection since  their  being  found  on  file  where  they  should  be  if 
sent  is  said  to  be  at  least  prima  facie  evidence  that  they  were  sent 
as  directed.*  In  fhe  case  of  letters  from  an  individual  to  a  land 
commissioner,  however,  it  is  said  that  though  they  might  be  admis- 
sible under  a  statute  because  of  their  being  on  file  in  the  former's 
office,  yet  there  should  be  some  proof  tending  to  show  that  they 
were  written  by  the  person  whose  name  is  signed  thereto.® 

Michigan. — ^Dewey    v.     Campau,    4  sioner  of  the  general  land  office  ad- 

ilieh.  565  (1857)    (copy  of  map).  missible  under  statute). 

Virginia.  —  Pollard's      Heirs      v.  California. — People    v.    Hagar,    52 

Lively,  4  Gratt.  73   (1847)    (copy  of  Cal.  171   (1877)    (copy  of  letter  from 

survey).  register  of  the  State  land  office  ad- 

United    States. — Meehan     v.     For-  missible  under  code), 

syth,    34    How.    175,    16    L.   ed.    730  7o«?a.— Bellows  v.  Todd,  34  Iowa  IS 

(1860)     (copy    of    survey   admissible  (1871)    (copy  of  letter  from  commis- 

upon  general  principles).  sioner  of  State  land  office  admissible 

11.  Bell  V.  Kendriok,  35  Fla.  778,  under  statute ) . 

6  So.  868   (1889);   Clark  v.  Hall,  19  Mississippi. — Davis     v.     Freeland'>i 

Mich.     356    (1869);     Mason    v.    Mc-  Lessee,  33  Miss.  645  (1856)    (copy  of 

Laughlin,  16  Tex.  24   (1856).  letter  from   commissioner  of  general 

§   3476-1.   Darcy   v.   McCarthy,   35  land  office  admissible  under  statute). 

Kan.  723,  13  Pae.  104   (1886)    (copy  Texas. — Trimble   v.   Burroughs,    41 

of  letter  received  by  a  register  or  re-  Tex.    Civ.    App.    554,    95    S.    W.    614 

eeiver  of  any  land  office  of  the  United  (1906)     (copy    of    letter    from    chief 

States  admissiole  under  code)  ;   Hib-  clerk  of  land  office  admissible  under 

bard  v.   Craycraft,   33  Okl.   160,   131  statute). 

Pac.   198    (1912)     (copy  of   letter  to  3.  McKee    v.    West,    55    Tex.    Civ. 

register  or  receiver  of  United  States  App.  460,  118  S.  W.  1135  (1909). 

land  office  admissible  under  statute).  4.  Bellows    v.    Todd,    34    Iowa    IS 

2.  Alabama. — ^Holmes  v.  State,  lOS  (1871). 

Ala.  24,   18   So.   359    (1895)     (official  5.     Flynt    v.    Taylor,     (Civ.    App. 

letter  of  cancellation   from   commis-  1906)  91  S.  W.  864. 
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§  3477.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Land  Office  Records);  Administrative  Require- 
ments.—  In  order  to  render  a  copy  of  a  land  office  record  admis- 
sible it  must  be  properly  and  sniEciently  authenticated,^  otherwise 
the  presiding  judge  will  reject  it.^  It  will  also  be  required  that 
the  matter  certified  to  must  relate  to  the  official  business  of  the 
office  or  department.  Private  or  other  papers  not  required  or  au- 
thorized to  be  filed  in  a  land  office  are  not  susceptible  of  proof  by 
a  certified  copy  from  that  office;'  the  certificate,  so  far  as  copies 
of  papers  are  concerned,  must  be  as  to  those  properly  on  file  there.* 
The  official  certifying  will  not  be  permitted  to  state  his  conclusion 
as  to  what  the  record  contains  or  as  to  its  legal  effect  or  import. 
A  copy  in  which  this  is  done  is  properly  rejected  by  the  presiding 
judge  who  will  require  that  the  certificate  must  state  the  facts  as  ■ 
they  appear  upon  the  record.'' 


§  3477-1.  Scott  V.  Hancock,  3  Stew. 
&  P.  (Ala.)  44  (1833);  Wilson  v. 
Hoffman,  54  Mich.  346,  20  N.  W.  37 
(1884). 

The  certificate  may  properly  be  by 
one  having  custody  of  the  original. 
Boatner  v.  Scott,  1  Rob.  (La.)  546 
(1842);  State  v.  Cooper,  (Tenn. 
Ch.  App.  1899)  53  S.  W.  391,  as  by 
the  commissioner  of  the  general  land 
office,  Beasley  v.  Clarke,  102  Ala. 
254,  14  So.  744  (1893)  ;  Liddon  v. 
Hodnett,  22  Fla.  442  (1886) ;  Gormley 
V.  Uthe,  116  111.  643,  7  N.  E.  73 
<1886) ;  Avery  v.  Adams,  69  Mo.  603 
(1879) ;  Barton  v.  Murrain,  27  Mo. 
235,  72  Am.  Dec.  259  (1858),  the 
"  acting  commissioner,"  Ross  v. 
Goodwin,  88  Ala.  390,  6  So.  682 
(1889);  Woodstock  Iron  Co.  v.  Rob- 
erts, 87  Ala.  436,  6  So.  349  (1888) ; 
Murray  v.  Polglase,  17  Mont.  455,  43 
Pac.  505  (1896),  or  by  a  deputy; 
Urkett  V.  Coryell,  5  Watts  &  R.  (Pa.) 
60  (1842)  ;  Maxwell  v.  Carlile,  1  Mc- 
Cord  (S.  C.)  534  (1822)  ;  McCreight 
V.  Gossitt,  1  Brev.  (S.  C.  515  (1805). 
An  attestation  by  a  clerk,  however, 
is  not  sufficient;  Sampson  v.  Overton, 
4  Bibb.  (Ky.)  409  (1816),  in  the  ab- 
Bence   of    express     authorization.      A 


translated  copy  should  be  certified  to 
by  the  translator  and  contains  a  cer- 
tificate from  the  proper  official  that 
the  former  is  the  translator.  Spillars 
V.  Curry,  10  Tex.   143    (1853). 

2.  Huls  V.  Buntin,  47  111.  396 
(1868)  (not  certified  by  the  register 
of  the  land  office) ;  Cockey  v.  Smith', 
3  Harr.  &  J.  (Md.)  30  (1810)  (not 
certified  to  by  the  register  under  the 
seal  of  the  land  office). 

In  objecting  to  the  manner  of  au- 
thentication a  party  must  specially 
assign  the  grounds  of  his  objection  at 
the  trial.  Ryan  v.  Jackson,  11  Tex. 
391   (1854). 

3.  Rogers  v.  Pettus,  80  Tex.  425,  15 
S.  W.  1093  (1891)  (power  of  attor- 
ney) ;  Mapes  V.  Leal's  Heirs,  27  Tex. 
345  (1864)  (security  in  the  nature  of 
a  mortgage)  ;  Lanning  v.  Dolph.  14 
Fed.  Cas.  No.  8,073,  4  Wash.  624 
(1826)      (affidavit).      See     Magee    v. 

Paul,  (Tex.  Civ.  App.  1913)   159 

■S.  W.  335  (ex  parte  affidavits). 

4.  Hatchett  v.  Conner,  30  Tex.  104 
(1867). 

5.  "  To  be  admissible  under  this 
statute,  the  certificate  must  either  be 
to  a  copy  of  a  paper,  or  a  statement  of 
a  fact  contained  in  a  paper,  which  is 
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The  canon  of  completeness  which  renders  it  neeeessary  to  intro- 
duce the  whole  of  the  record  in  evidence  ®  is  not  regarded  as  in  all 
cases  operating  to  necessitate  the  exclusion  of  a  copy  of  extracts 
therefrom.  Such  a  copy  has  been  received  where  it  is  complete  in 
80  far  as  it  applies  to  the  particular  matter  in  litigation,'^  such 
authentication  also  being  according  to  the  practice  of  the  depart- 
ment.* 

§  3478.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Ordinances. —  The  principle  that  public  records 
may,  independent  of  statute,  be  proved  by  copies  thereof  certified 
by  the  officer  having  such  records  in  charge,^  applies  in  the  case  of 
municipal  ordinances.^  By  statute  also  provision  of  this  character 
is  frequently  made,  such  as  that  a  copy  may  be  admissible  when 
certified  by  the  city  or  village  clerk  *  or  the  recorder  of  the  town,* 


a  record  of  that  oflSce,  and  the  origi- 
nal of  which  would  be  evidence  in  the 
case.  We  understand  the  statement 
in  the  certificate  offered,  that  this 
land  certificate  '  was  never  sold  by 
said  Toby  as  agent  of  the  Republic 
of  Texas,'  to  be  a  conclusion  of  the 
commissioner,  and  not  a  statement  of 
a  fact  which  appears  in  a  record  of 
his  oflSce,  the  original  of  which  would 
be  admissible  in  evidence;  and  we 
also  regard  the  other  statements  in 
this  certificate  as  being  conclusions 
of  the  commissioner,  rather  than 
statements  of  facts  evidenced  by 
documents  which  are  parts  of  his  rec- 
ords. The  statement  that  the  land 
office  had  regarded  this  land  certifi- 
cate as  void  and  no  claim  against  the 
state,  we  regard  as  immaterial." 
Fisher  v.  XJUman,  3  Tex.  Civ.  App. 
323,  334,  22  S.  W.  523  (1822),  per 
Head,  J.  See  also,  Byers  v.  Wallace, 
87  Tex.  503  (1895)  ;  Buford  v.  Bos- 
tick,  58  Tex.  63  (1882). 

6.  See  §  506  supra. 

7.  Strickland  v.  Draughan,  88  N.  C. 
315  (1883);  Jennings  v.  McDowell,  25 
Pa.  St.  387  (1855)  ;  Farr  v.  Swan,  2 
Pa.  St.  245  (1845) ;  Polk's  Lessee  v. 
Wendell,  5  Wheat.  (U.  S.)  293,  5  L. 
ed.     93      (1820).       But     see     Hallet 


V.  Heirs  of  Eslava,  3  Stew,  &  P. 
(Ala.)  105  (1833)  ;  Griffith  v.  Evans, 
11  Fed.  Gas.  No.  5,822,  Pet.  C.  C. 
166  (1815). 

8.  Tillotson  v.  Webber,  96  Mich. 
144,  55  N.  W.  837  (1893). 

§  3478-1.     Supra,  §  3468. 

2.  Florida  Gent.,  etc.,  R.  Co.  v.  Sey- 
mour, 44  Fla.  557,  33  So.  424  (1902). 

3.  Boyd  V.  Chicago,  B.  &  Q.  R.  Co., 
103  111.  App.  199  (1902)  ;  Chicago  v. 
English,  80  111.  App.  163  (1898)  ;  Me- 
Chesney  v.  Chicago,  159  111.  223,  42  N. 
E.  894  (1896)  ;  Chamberlain  v.  Litch- 
field, 56  111.  App.  652  (1894);  Terre 
Haute  &  I.  R.  Co.  v.  Voelker,  129  111. 
540,  23  N.  E.  20  (1889);  Lindsay  v. 
Chicago,  115  111.  120,  3  N.  E.  443 
(1885);  Com.  v.  Chase,  6  Gush. 
(Mass.)  248  (1850);  Logue  v.  Gillick, 
1  E.  D.  Smith  398  (1852);  Cleveland, 
etc.,  R.  Co.  V.  Tartt,  64  Fed.  823,  IS 
C.  C.  A.  618   (1894). 

An  interlineation  by  another  in  the 
certificate  of  a  city  clerk  does  not  in- 
validate it  where  it  is  shown  that 
such  interlineation  was  made  with 
the  clerk's  consent  and  before  lie 
signed  it.  Sargent  v.  Evanston,  154 
111.   368,   40  N".   E.  440    (1894). 

4.  Bayard  v.  Baker,  76  Iowa  330, 
40  N".   W.   818    (1888). 
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register  '  or  other  designated  official.  In  some  cases  also  the  cor- 
porate seal  is  required.®  The  non-existence  of  any  fact  of  record 
is,  however,  the  subject  of  oral  proof  and  can  not  be  established 
by  such  a  certificate.'' 

§  3479.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Records  of  Private  Writings. —  There  is,  ap- 
parently, considerable  authority  for  the  rule  that,  independent  of 
statute,  the  copy  of  the  record  of  a  private  writing  will  be  received 
in  evidence.-^  This  is  based  upon  the  fact  that  in  most  of  the  cases 
cited  to  sustain  such  a  doctrine  the  court  has  in  its  opinion  in  no 
way  qualified,  or  explained  the  ground  underlying,  the  conclusion 
reached,  being  content  with  making  simply  the  general  statement 
that  the  copy  is  admissible.  It  would  seem,  however,  that  the 
qualification  should  at  least  be  imposed  that  the  enrollment  of  the 
original  upon  the  record  is  a  necessary  requirement  ^  in  order  to 
render  the  copy  admissible  independent  of  statute.  A  situation 
justifying  the  admission  of  a  certified  copy  of  the  record  of  such 


5.  St.  Louis  V.  Foster.  52  Mo.  513 
(1873). 

6.  Georgia  Cent.  R.  Co.  v.  Bond,  111 
Ga.  13,  36  S.  E.  299  (1900) ;  Logue  v. 
Gilliek,  1  E.  D.  Smith  (N.  Y.)  398 
(1853). 

7.  Boyd  V.  Chicago  B.  &  Q.  R.  Co., 
103  111.  App.  199   (1902). 

§  3479-1.  Loeb  v.  Huddleston,  105 
Ala.  357,  16  So.  714  (1894)  (mort- 
gage) ;  Sitly  V.  England,  90  Ark. 
430,  119  S.  W.  820  (1909)  (deed)  ; 
Jones  v.  Marks,  47  Gal.  243  (1874) 
(power  of  attorney) ;  Reading  v.  Mul- 
len, 31  Gal.  104  (1866)  (a  recorded 
declaration  as  a  sole  trader  admis- 
sihle  to  prove  the  recording,  but  not 
the  existence  or  contents  of  an  origi- 
nal) ;  Ricker  v.  Joy,  73  Me.  106 
(1881)  (lien).  But  see  Knight  v. 
Knight,  12  La.  Ann.  396   (1857). 

2.  Kelsey  v.  Hanmer,  IS  Conn.  311 
(1847) ;  Hood  V.  Mathers,  2  A.  K. 
Marsh.  (Ky.)  553  (1820)  (will)  ; 
Tebbs  V.  White,  4  Bibb.  (Ky.)  42 
(1815)  (deed;  copy  of  record  admis- 
sible without  accounting  for  original 


in  all  cases  where  the  original  would 
be  relevant  evidence) ;  Wells  v.  Wil- 
son, 3  Bibb.  (Ky.)  264  (1814)  (deed; 
copy  offered  by  stranger  who  had  no 
right  to  the  custody  of  the  original) ; 
Cole  V.  O'Neill,  3  Md.  Ch.  174  (1851)  ; 
Craufurd  v.  State,  6  Harr.  &  J.  (Md.) 
231  (1824) ;  Van  Riper  v.  Morton,  61 
Mo.  App.  440  (1895)  (mechanics'  lien 
account). 

"A  certified  copy  of  an  Instrument 
required  by  law  to  be  recorded,  proves 
itself  as  prima  facie  evidence  of  all 
circumstances  necessary  to  give  it 
validity."  Warner  v.  Hardy,  6  Md. 
535,   537   (1854),  per  Tuck,  J. 

"Deeds  of  bargain  and  sale  are,  by 
the  laws  of  the  State,  required  to  be 
enrolled;  and  by  the  uniform  tenor  of 
the  decisions  of  the  courts  of  the 
State,  exemplifications  of  records  of 
deeds  of  bargain  and  sale,  are  as  good 
and  competent  evidence  as  the  origi- 
nals themselves."  Hum  v.  Soper,  6 
Harr.  &  J.  (Md.)  376,  280  (1S34),  per 
Buchanan,  J. 
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a  writing  is  also  created  on  proof  that  the  original  has  been  lost, 
or  destroyed,^  or  upon  proof  that  it  is  outside  of  the  jurisdiction 
of  the  court  and  beyond  process  to  produce,*  or  that  the  other  party 
to  the  suit  is  in  possession  of  the  instrument  and  refuses  to  pro- 
duce it.^ 


§  3480.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings);  Early  Estab- 
lished Rules  in  New  England  States. —  In  some  jurisdictions  the 
rule  requiring  the  production  of  the  original  is  regarded  as  apply- 
ing only  to  a  case  where  it  is  necessary  to  prove  a  conveyance 
directly  to  the  party  in  the  suit,  and  which  may  reasonably  be 
supposed  to  be  in  his  possession,  and  not  to  include  prior  deeds  in 
a  chain  of  title. -^    In  Connecticut  and  Massachusetts  the  rule  seems 


3.  Alabama. — Scott  Adm'x  v..  Bras- 
sell,  132  Ala.  660,  32  So.  694  (1901) 
(mortgage)  ;  Arthur  v.  Gayle,  38  Ala. 
259    (1862)     (deed). 

Georgia. — Hayden  v.  Mitchell,  103 
Ga.  431,  30  S.  E.  287  (1897)  (mar- 
riage contract)  ;  Conley  v.  State,  8.5 
Ga.  348,  11  S.  E.  659  (1890)  (mort- 
gage). 

Louisiana. — ^Stanley  v.  Addison,  8 
La.  207   (1835)    (deed). 

Maryland. — Classen  v.  Classen,  57 
Md.  510  (1881)    (marriage  contract). 

New  Hampshire. — Pendexter  v. 
Carleton,  16  N.  H.  482  (1845) 
(deed). 

South  Carolina. — Lancaster  v.  Lee, 
71  S.  C.  280,  51  S.  E.  139  (1904) 
(deed);  Stone  v.  Fitts,  38  S.  C.  393, 
17  S.  E.  135  (1892)  (deeds);  Duren 
V.  Sinclair,  22  S .  C.  361  (1884) 
(power  of  attorney). 

Texas. — ^Miller  v.  Freeman,  (Civ. 
App.  1910)  127  S.  W.  302  (deed). 

"It  is  believed,  that  in  all  cases, 
where  a  party  claims  land  under  a 
deed,  the  constant  practice  has  been 
to  receive  as  evidence  an  office  copy, 
when  the  deed  itself  is  lost.  When  a 
party,  who  is  proving  a,  title  to  real 
estate,  has  occasion  to  use  a  deed,  to 
which   he   is   not   a   party,   an   office 


copy  is  received  as  prima  facie  evi- 
dence without  showing  the  loss  of  the 
original;  but  when  he  is  a  party  to 
the  deed,  and  may  be  presumed  to 
have  it  in  his  possession,  he  cannot 
use  an  office  copy  until  the  loss  of  the 
original  is  shown.  When,  however, 
the  original  is  shown  to  be  lost,  an 
office  copy  is  in  such  a  case  evidence." 
Southerin  v.  Mendum,  5  N.  H.  420 
(1831),  per  Richardson,  C.  J. 

4.  Halsey  v.  Fanning,  3  Root 
(Conn.)  101  (1794)  (power  of  attor- 
ney). 

5.  "If  a  party  is  in  possession  of  a 
deed  and  refuses  to  produce  it,  the 
other  party  is  at  liberty  to  prove  its 
contents  by  secondary  evidence,  being 
the  best  evidence  he  can  give  ;and  if 
his  proof  consists  of  an  office  copy,  it 
has  the  merit  of  being  more  certain 
than  oral  evidence."  Sally  v.  Gunter, 
13  Rich.  (S.  C.)  72  (1860),  per  John- 
stone, J. 

§  3480-1.  Thacher  v.  Phinney,  7 
Allen  (Mass.)  146  (1863) ;  Smith  v. 
Cushman,  59  N.  H.  27  (1879) ;  For- 
saith  V.  Clark,  21  N.  H.  409  (1850)  ; 
Andrews  v.  Davison,  17  N.  H.  413,  43 
Am.  Dec.  606  (1845)  ;  Lyford  v. 
Thurston,  16  N.  H.  399  (1844);  Pratt 
V.  Battles,  34  Vt.  391   (1861). 
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to  have  been  early  established  that  duly  certified  copies  of  deeds 
from  the  records  in  the  line  of  title,  made  and  recorded  by  strang- 
ers to  the  suit,  are  admissible  without  other  evidence  of  their 
execution  and  delivery  or  of  any  excuse  for  the  non-production  of 
the  original  deed.^     This  relaxation  of  the  common  law  rule  in 


"After  proof  of  the  original  deed  to 
himself,  or  of  hiB  title,  by  descent  or 
devise,  a  party  may  use  an  ofEoe 
copy  of  a  deed  to  which  he  is  not  a 
party,  but  which  constitutes  a  part 
of  his  claim  of  title,  as  prima  facie 
evidence,  without  showing  the  loss  of 
the  original."  Farrar  v.  Fessenden, 
39  N.  H.  268,  278  (1859),  per  Fowler, 
J.  To  the  same  effect  see  Wells  v. 
Jackson  Iron  Mfg.  Co.,  48  N.  H.  491, 
535  (1869);  Fellows  v.  Fellows,  37 
N.  H.  75  (1858);  Pollard  v.  Melvin, 
10  N.  H.  554   (1S40). 

"Our  recording  system  has  made 
material  innovations  upon  the  rules 
of  the  common  law.  Thus,  it  has  be- 
come long  settled  in  this  State,  that 
a  party  claiming  title  to  lands,  by 
virtue  of  a  deed  to  himself,  must  pro- 
duce it  in  evidence  or  show  its  loss. 
But  he  may  give  in  evidence  copies 
from  the  public  records,  of  all  deeds 
necessary  to  trace  the  title  to  his  im- 
mediate grantor  without  producing 
the  originals.  The  copies  are  not  only 
evidence  of  the  contents  of  these 
deeds,  but  prima  facie  evidence  of 
their  existence  as  valid  instruments, 
executed  in  the  manner  indicated  by 
the  copies.  And  if  their  validity  is 
denied,  the  burden  of  proof  is  Upon 
the  opposite  party.  The  reason  as- 
signed for  the  rule  is,  that  the  title 
deeds  here  do  not  pass  with  the  land, 
as  in  England,  but  each  grantor  re- 
tains in  his  own  possession  his  title 
deeds,  even  after  he  has  parted  with 
the  lands  conveyed  by  them.  And  it 
would  subject  a  party  to  great  trouble 
and  inconvenience,  to'  require  him,  in 
tracing  out  a  title,  to  produce  all  the 
original,  deeds."     Kelsey  v.  Hanmer, 


18  Conn.  311,  318  (1847),  per  Waite, 
J. 

2.  Colchester  Sav.  Bank  v.  Brown, 
75  Conn.  69,  53  Atl.  316  (1903); 
Cunningham  v.  Tracey,  1  Conn.  353 
(1814);  Taleott  v.  Goodwin,  3  Day 
(Conn.)  364  (1808);  Frazee  v.  Nel 
son,  179  Mass.  456,  61  N.  E.  40,  88 
Am.  St.  Eep.  391  (1901) ;  Stockwell 
V.  Silloway,  105  Mass.  517  (1870); 
Samuels  v.  Borrowscale,  104  Mass.  307 
(1870);  Barnard  v.  Crosby,  6  Allen 
(Mass.)  337  (1863)  (rule  applied  to 
mortgages  of  personal  property) ; 
Pierce  v.  Gray,  7  Gray  (Mass.)  67 
(1856)  (rule  applied  to  mortgages  of 
personal  property) ;  Ward  v.  Fuller, 
15  Pick.  (Mass.)  185  (1834) ;  Eaton 
V.  Campbell,  7  Pick.  (Mass.)  10 
(1837). 

"  The  deed  was  given  to  a  stranger 
to  the  suit,  and  was  presumably  in 
his  possession,  as  it  is  the  universal 
practice  here  for  every  grantee  of  real 
estate  to  retain  his  title-deeds  when 
he  conveys  the  property,  and  not,  as  in 
England,  to  pass  them  to  his  gran- 
tee. In  view  of  this  practice,  which 
would  oftentimes  render  it  extremely 
inconvenient  to  produce  remote  origi- 
nal title-deeds  of  lands,  and  of  the 
provisions  of  our  registry  system, 
which  requires  those  deeds  to  be  re- 
corded, and  upon  official  copies  of  the 
records  of  which,  reliance  may 
safely  be  placed  as  to  the  contents  of 
those  deeds,  our  courts  have  departed 
from  the  common  law  rule  in  regard 
to  the  admission  of  secondary  evi- 
dence of  their  contents,  and  held 
where  a  conveyance  of  real  estate, 
which  is  required  to  be  recorded,  is 
to  a  person  not  a  party  to  the  suit, 
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England  was,  however,  held  to  be  subject  to  the  limitation  that  the 
instrument  must  be  one  which  was  required  by  law  to  be  recorded 
in  order  to  render  a  copy  admissible.^  In  Maine  it  was  also  early 
provided  by  rule  of  court  that  office  copies  of  deeds  pertinent  to 
the  issue,  might  be  read  in  evidence  without  proof  of  the  execution 
of  the  deeds  "  in  all  actions  touching  the  realty  "  by  one  not  a  party 
to  the  deed,  nor  claiming  as  heir,  nor  justifying  as  servant  of  the 
grantee  or  of  his  heirs.*  This  subsequently  was  enacted,  in  sub- 
stantially the  same  form,  into  statute.^  The  rule  first  referred  to 
is  based  upon  the  system  in  these  jurisdictions  relating  to  convey- 
ancing as  modified  by  the  local  registry  laws.  The  custom  in 
England  for  a  grantor  to  pass  his  title  deeds  to  the  grantee  was 
early  departed  from.  Under  the  approved  system  of  conveyancing 
in  these  states  a  grantor  executed  a  conveyance  to  the  grantee  re- 
taining the  deed  from  his  immediate  grantor,  the  grantee  being 
the  keeper  only  of  the  deed  immediately  to  him.  If  a  party  relied 
upon  an  alleged  deed  to  himself,  being  presumed  to  be  in  possession 
of  it,  he  was  called  upon  to  produce  the  original.  When,  however, 
he  relied  upon  some  prior  deed  in  his  chain  of  title  a  different 
situation  was  presented.  Under  such  circumstances  it  might  per- 
haps not  only  be  inconvenient  but  impossible  to  produce  the  re- 
quired instrument,  thus  frequently  depriving  litigants  of  their 
rights.  Under  such  a  situation  it  was  natural  that  the  courts  hav- 
ing in  view  the  paramount  principle  of  judicial  administration 

it  is  competent,  and  sufficient  in  the  conveyance,  without  calling  the  sub- 
first  instance,  to  prove  the  contents  scribing  witnesses  or  offering  any 
of  it  by  a  copy  certified  by  the  re-  other  proof."  Gragg  v.  Learned,  109 
cording  officer,  without  laying  a  foun-  Mass.  167  (1873),  per  Gray,  J. 
dation  for  such  proof  by  first  ac-  3.  Kelsey  v.  Hanmer,  18  Conn.  311 
counting   for   the   non-production    of  (1847). 

the  original  deed,  and  that  such  copy  4.  Hutchinson    v.    Chadbourne,     35 

is  equivalent  to  proof  of  the  execu-  Me.   189    (1853) ;   Baring  v.  Harmon, 

tion  and  contents  of  the  deed  by  com-  13  Me.  361  (1836). 

mon  law  evidence;   and  such  is  now  5.  Holman  v.  Lewis,  107  Me.  28,  76 

the  established  rule."    Bolton  v.  Cum-  Atl.   956    (1910) ;   Egan  v.  Horrigan, 

mings,  25  Conn.  410,  431  (1856),  per  96  Me.  46,  51  Atl.  346   (1901);  New 

Storrs,  J.  England  Wiring  &  Const.  Co.  v.  Far- 

"  By    the    law    of    this     common-  mington  Electric  Light  &  P.  Co.,  84 

wealth,  a  copy  from  the  registry  of  a  Me.  384,  34  Atl.  848  (1892)   (rule  ap- 

deed  not  made  to  either  party  to  the  plied  to  mortgages) ;   Elwell  v.  Cun- 

action,  or  presumed  to  be  in  the  cus-  ningham,  74  Me.  137   (1883)  ;  Jewett 

tody  of  either,  is  sufficient  evidence  v.     Persons   Unknown,    61    Me.    408 

of  the  execution  and  contents  of  the  (1873). 
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regarding  the  admission  of  evidence,  viz.,  the  preservation  of  the 
fundamental  rights  of  the  parties,*  should  endeavor  to  create  a 
relaxation  of  the  strict  rule  of  the  common  lav?  to  avert  the  hard- 
ships which  would  otherwise  result.  This  relief  was  found  in  the 
admission  of  copies  of  recorded  deeds  and  conveyances,  which  were 
required  by  law  to  be  recorded  with  some  officer  of  the  law  in  whose 
custody  the  record  was  kept  and  whose  certificate  to  the  correctness 
of  the  copy  was  considered  as  a  sufficient  authentication.'''  The 
rule  referred  to  in  these  jurisdictions  does  not  permit  of  the  intro- 
duction of  a  copy  of  the  record  where  the  original  deed  is  presumed 
to  be  in  possession  of  the  adverse  party.  In  such  a  case  a  copy 
will  be  excluded  in  the  absence  of  evidence  of  notice  to  such  party 


6.  See  supra,   §  333. 

7.  "  The  rule,  as  to  the  use  of  deeds 
as  evidence,  in  this  commonwealth,  is 
founded  partly  on  the  rules  of  the 
common  law,  but  modified,  to  some 
extent,  by  the  registry  system  estab- 
lished here  by  statute.  The  theory  is 
this;  that  an  original  deed  is  in  its 
nature  more  authentic  and  better  evi- 
dence that  any  copy  can  be;  that  a 
copy  is  in  its  nature  secondary;  and 
therefore  in  all  cases  original  deeds 
should  be  required,  if  they  can  be 
had.  But  as  this  would  be  burden- 
some and  expensive,  if  not  impossible, 
in  many  cases,  some  relaxation  of  this 
rule  was  necessary  for  practical  pur- 
poses. The  law  assumes  that  the 
grantee  is  the  keeper  of  deeds  made 
directly  to  himself;  when  then  he  has 
occasion  to  prove  any  fact  by  such 
deed,  he  cannot  use  a  copy,  because 
it  would  be  offering  inferior  evidence, 
when  in  theory  of  law  the  superior  is 
in  his  own  possession  or  power.  It 
is  only  on  proof  of  the  loss  of  the 
original,  in  such  case,  that  any  sec- 
ondary evidence  can  be  received.  Our 
system  of  conveyancing,  modified  by 
the  registry,  law,  is  that  each  gran- 
tee retains  the  deed  made  immedi- 
ately to  himself,  to  enable  him  to 
make  good  his  warrantees.     Succeed- 


ing grantees  do  not,  as  a  matter  of 
course,  take  possession  of  deeds  made 
to  preceding  parties,  so  as  to  be  able 
to  prove  a  chain  of  title,  by  a  series 
of  original  deeds.  Every  grantee 
therefore  is  the  keeper  of  his  own 
deed,  and  of  his  own  deed  only.  But 
there  is  another  rule  of  practice  aris- 
ing from  the  registry  law,  and  the 
usage  under  it,  which  is,  that  all 
deeds,  before  being  offered  in  evidence 
as  proof  of  title,  must  be  registered. 
The  register  of  deeds  therefore  is  an 
officer  of  the  law,  with  competent  au- 
thority to  receive,  compare  and  re- 
cord deeds;  his  certificate  verifies  the 
copy  as  a  true  transcript  of  the  origi- 
nal, and  the  next  best  evidence  to 
prove  the  existenco  of  the  deed; 
though  it  follows  as  a  consequence, 
that  such  copy  is  legal  and  competent 
evidence,  and  dispenses  with  original 
proof  of  its  execution  by  attesting 
witnesses.  In  cases  therefore,  in 
which  the  original,  in  theory  of  law, 
is  not  in  the  custody  or  power  of  the 
party  having  occasion  to  use  it,  the 
certified  office  copy  is  prima  facie  evi- 
dence of  the  original  and  its  execu- 
tion, subject  to  be  controlled  by  re- 
butting evidence."  Com.  v.  Emery,  3 
Gray  (Mass.)  80,  81  (1854),  per 
Shaw,  C.  J. 
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to  produce  the  original.*  And  where  one  wishes  to  prove  title  in 
a  third  person,  not  in  the  chain  of  his  own  or  his  adversary's  title, 
it  is  decided  in  New  Hampshire  that  a  copy  cannot  he  used  until 
the  original  has  been  sought  for  and  proper  effort  made  to  obtain 
it  and  that,  under  such  circumstances,  if  the  copy  is  used,  it  is 
proof  only  of  the  contents  of  the  original  after  it  has  been  shown 
that  the  latter  was  properly  executed.* 

§  3481.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings) ;  Statutory  Regu- 
lation.—  The  question  as  to  the  admissibility  of  copies  of  records 
of  private  writings  is  now  almost,  if  not  entirely,  controlled  by 
legislative  enactments.  By  statute  in  some  states  it  is  provided 
that  a  certified  copy  of  a  paper  filed  or  recorded  pursuant  to  law 
in  a  public  office  of  the  State  may  be  received  in  evidence  the  same 
as  the  original.-'  More  especially  has  this  legislation  been  directed 
towards  records  of  writings  conveying  or  affecting  some  interest 
in  real  property  such  as  of  deeds,*  mortgages  ®  and  the  like,* 


8.  Draper  v.  Hatfield,  134  Mass.  S3 
(1878)  ;  Samuels  v.  Borrowscale,  104 
Mass.  207  (1870);  Com.  v.  Emery,  2 
Gray  (Mass.)  80  (1854);  Homer 
V.  Cilley,  14  N.  H.  85  (1843). 

9.  Wells  V.  Jackson  Iron  Mfg.  Co., 
48  N.  H.  491  (1869).  See  Homer  v. 
Cilley,  14  N.  H.  85  (1843);  Loomia 
V.  Bedel,  11  N.  H.  74  (1840);  Win- 
nipislogee  Paper  Co.  v.  New  Hamp- 
shire Land  Co.,  59  Fed.  542  (1893). 

§  3481-1.  Polykranas  v.  Krausz,  73 
App.  Div.  (N.  Y.)  583,  77  N.  Y.  Supp. 
46  (1902). 

2.  Arkansas. — Apel  v.  Kelsey,  47 
Ark.  413   (1886). 

California. — Weaver  v.  McKay,  108 
Cal.  546,  41  Pae.  450  (1895)  ;  Gethin 
V.  Walker,  59  Cal.  502  (1881);  Can- 
field  V.  Thompson,  49  Cal.  210 
(1874);  Mayo  v.  Mazeaux,  38  dal. 
442    (1869). 

Florida. — East  Coast  Lumber  Co. 
V.Ellis-Young  Co.,  55  Fla.  256,  45  So. 
826  (1908) ;  L'Engle  v.  Reed,  27  Fla. 
345,  9  So.  213  (1891);  Skinner  v. 
Pinney,  19  Fla.  42,  45  Am.  Rep. 
11 


1  (1882).  See  Norman  v.  Beekman, 
58  Fla.  325,  50  So.  876  (1909). 

Indiana. — Pierson  v.  Doe,  8  Ind. 
123   (1850). 

Kentucky. — Brown  v.  White,  153 
Ky.  452,  156  S.  W.  96  (1913);  Hel- 
ton V.  Belcher,  114  Ky.  172,  70  S.  W. 
293,  24  Ky.  L.  Rep.  927   (1902). 

Marjfland. — Preston  v.  Evans,  56 
Md.  476  (1881). 

Missouri. — ^Hammond  v.  Gordon,  93 
Mo.  223,  6  S.  W.  93  (1887)  ;  Ham- 
mond V.  Johnston,  93  Mo.  198,  6  S. 
.W.  83   (1887). 

New  Jersey: — Doremiis  v.  Smith,  4 
N.  J.  L.  142  (1818). 

New  York. — Sudlow  v.  Warshing, 
108  N.  Y.  520,  15  N.  E.  532  (1888)  ; 
Clark  V.  Clark,  47  N.  Y.  664  (1872)  ; 
Van  Cortlandt  v.  Tozer,  17  Wend.  338 
(1837). 

North  Carolina.  —  Strickland  T, 
Draughan,  88  N.  C.  Sl5   (1883). 

Ohio. — Livingston  v.  McDonald,  9 
Ohio  168  (1839)  ;  Burnet  v.  Brush,  6 
Ohio  32    (1833). 

Pennsylvania. — Building      Associa- 
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though  in  some  jurisdictions  the  statutes  are  inclusive  of  copies 
of  private  writings  such  as  of  bills  of  sale,^  chattel  mortgages,* 
"written  consent  of  husband  that  v^if e  may  act  as  feme  sole  trader,'' 
liquor  dealers'  bond  ®  and  of  bond  filed  with  the  State  insurance 
commissioner.^  Under  the  statute  in  many  jurisdictions  a  copy 
of  the  record  of  a  private  writing  will  be  received  when  the  orig- 
inal has  been  lost  or  is  not  within  the  custody  or  control  of  the 
proponent  or  within  his  power  to  produce,^"  as  where  he  is  unable 


tion  V.  Ambrose,  7  Pa.  Dist.  536 
(1896). 

Tennessee. — De  Garmo  v'.  Prater, 
(Tenn.  1911)   146  S.  W.  144. 

West  Virginia. — Pardee  v.  Johns- 
ton, 70  W.  Va.  347,  74  S.  E.  721 
(1912). 

United  States. — Goodlett  v.  Good- 
man Coal  &  Coke  Co.,  192  Fed.  775, 
113  C.  C.  A.  61   (1912). 

Canada. — McDonald  v.  McDonald, 
38  Nova  Scotia  261   (1905). 

3.  Chase  v.  Caryl,  57  N.  J.  L..545, 
31  Atl.  1024  (1895);  Curry  v  Eay- 
Diond,  28  Pa.  St.  144  (1857);  Phil- 
lips V.  Lewiston  Bank,  18  Pa.  St.  394 
(1852);  Bruce  v.  Wanzer,  20  S.  D. 
277,   105  N.  W.   282    (1905). 

4.  Kramer  v.  Settle,  1  Ida,  485 
(1873)  (record  of  location  of  mining 
claim);  Lerche  v.  Brasher.  104  N,  Y. 
157,  10  N.  E.  58  (1887)  (transcript  of 
record  of  power  of  attorney  authoriz- 
ing the  conveyance  of  land)  ;  Mitchell 
V.  Bridges,  113  N.  C.  63,  18  S.  E.  91 
(1898)  (certified  copy  of  record  o| 
power  of  attorney)  ;  Bohanan  v.  Shel- 
ton,  46  N".  0.  370  (1854)  (copy  of  rec- 
ord of  bond  to  make  title). 

5.  Merchants'  Nav.  Co.  v.  Amsden, 
25  111.  App.  307  (1888);  Sampson  v. 
Noble,  14  La.  Ann.  347  (1859)  ;  Poly- 
kranas  v.  Krausz,  73  N.  Y.  App.  Div. 
583,  77  N.  Y.  Suppl  46  (1902). 

6.  Indiana. — Tenant  v.  Eumfield,  11 
Ind.  130    (1858). 

Michifjan. — Shelden  v.  Merrill,  69 
Mich.  156,  37  N.  W.  66  (1888)  (copy 
of  record  of  fhfittel  mortgage  only 
evidence  of  filing) . 


Minnesota. — Van  Dervort  v.  Vye, 
85  Minn.  35,  88  in.  W.  2  (1901)  ;  El- 
lingboe  v.  Brak^en,  36  Minn.  156,  30 
N.  W.  659    (1886). 

Nelraska. — ^Hall  v.  Aitkin,  25  Nebr. 
360,  41  N.  W.  193   (1889). 

JV'eur  York. — Vnn  Hassell  y.  Bor- 
den, 1  Hilt.  128  (1856).  See  George 
V.  Toll,  39  How.  Pr.  497  (18T0)  (copy 
of  record  of  chattel  mortgage  evi- 
dence only  of  the  fact  of  filing  under 
the  Laws  of  1833,  ch.  279). 

Texas. — Morris  v.  Moon,  (Civ.  App. 
1909).  120  S.  W.  1063;  Oxsheer  v. 
Watt,  91  Tex.  402,  44  S.  W.  67 
(1898);  Edwards  v.  Osman,  84  Tex. 
656,  19  S.  W.  868   (1892). 

Washington. — Howard  v.  Gem- 
ming, 10  Wash.  30,  38  Pac.  766 
(1894). 

7.  Schwartz  v.  Baird,  100  Ala.  154, 
13  So.  947  ( 1893 ) .  Compare  Beading 
v.  Mullen,  31  Cal.  104  (1886)  (record 
of  declaration  as  sole  trader  inadmis- 
sible as  proof  of  existence  or  con- 
tents) . 

8.  Bulger  v.  Prenica,  93  Neb.  697, 
142  N.  W.  117    (1913). 

9.  Southwestern  Surety  Ins.  Co.  v. 
Anderson  (Tex.  Civ.  App.  1913)  152 
S.  W.  816  (copy  of  bond  filed  with 
insurance  commissioner  authenti- 
cated by  him  admissible  under  stat- 
ute). 

10.  Alahama. — Jones  v.  Haglp*-.  95. 
Ala.  529,  10  So.  345  (1891)  (deed); 
Florence  Land,  Mining  &  Mfg.  Co.  \-. 
Warren.  91  Ala.  533.  9  So,  384 
(1890)     (deed). 

Florida. — Johnson  v.  Drew,  34  Fla. 
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to  produce  it  because  of  the  refusal  of  the  one  in  possession  to  sur- 
render it  after  notice/^  in  which  case  he  must  establish,  to  the 
satisfaction  of  the  presiding  judge/^  the  existence  of  such  facts 
as  will  authorize  the  admission  of  a  copy.^^     In  some  cases  the 


130,  15  So.  780,  43  Am.  St.  Rep.  172 
(1894)     (deed). 

Georgia — Sims  v.  Soheussler,  2  Ga. 
App.  466,  58  S.  E.  693  (1907) 
(mortgage  or  deed) . 

Illinois. — Bowman  v.  Wettig,  39 
111.  416   (1866)    (deed). 

Iowa. — Independent  School  Dis- 
trict of  Oakland  v.  Hewitt,  105  Iowa 
663,  75  N.  W.  497  (1898)  (deed); 
Kenosha  Stove  Co.  v.  Shedd,  82  Iowa, 
540,  48  N.  W.  933  (1891)  (deed); 
Carter  v.  Davidson,  73  Iowa  45,  34  N. 
W.  603  (1887)  (deed);  McNichols  v. 
Wilson,  42  Iowa  385  (1876)  (deed); 
Knetzer  v.  Bradstreet,  3  Greene 
487   (1852)    (mortgage). 

Ea/nsas. — Eby  v.  Winters,  51  Kan. 
777,  33  Pac.  471  (1893)  (deed); 
Bergman  v.  Bullitt,  43  Kan.  709,  23 
Pac.  938  (1890)  (patent  and  other 
conveyances)  ;  Pfefferle  v.  State,  39 
Kan.  128,  17  Pac.  828  (1888)  (deed)  ; 
Clark  V.  Lord,  20  Kan.  390  (1878) 
(deed). 

Mississippi. — Haydon  v.  Moore,  1 
Sm.  &  M.  (Miss.)  605  (1844)  (chat- 
tel mortgage  or  deed ) . 

Missouri. — Cazier  v.  Hinchey,  143 
ilo.  203,  44  S.  W.  1052  (1897) 
(deed)  ;  Baum  v.  Sauer,  117  Mo.  460, 
23  S.  W.  147  (1893)  (deed);  Frank 
v.  Reuter,  116  Mo.  517,  22  S.  W.  812 
(1893)  (deed);  Boogher  v.  Neece,  75 
Mo.  383  (1882)  (deed);  Bosworth  v. 
Bryan,  14  Mo.  575   (1851)    (deed). 

Nebraska. — Buck  v.  Gage,  27  Nebr. 
306,  43  N.  W.  110  (1889)    (deed). 

Nevada. — O'Meara  v.  North  Amer- 
ican Min.  Co.,  2  Nev.  112  (1866) 
(deed). 

Texas. — Nye  v.  Gribble,  70  Tex. 
458,  8  S.  W.  608   (1888)    (deed). 


11.  Foxworth  V.  Brown,  120  Ala. 
59,  34  So.  1  (1897)   (mortgage). 

12.  Hayden  v.  Mitchell,  103  Ga.  431, 
30  S.  E.  287  (1897). 

The  sufficiency  of  the  proof  laying 
a  foundation  for  the  admission  of  a, 
copy  of  the  record  of  such  a  writing 
is  a  matter  for  the  sound  administra- 
tive action  of  the  presiding  judge;  lie 
must  not,  however,  act  arbitrarily  in 
his  exclusion  of  the  copy.  Ereeman 
v.  Wm.  M.  Kice  Institute,  (Tex. 
Civ.  App.   1910),   128   S.  W.   629. 

13.  Alabama. — Lamar  v.  King,  168 
Ala.  285,  53  So.  279  (1910)  (deed); 
Hines  v.  Chaneey,  47  Ala.  637  (1872) 
(deed)  ;  Thompson  v.  Ives,  11  Ala. 
239  (1847)  (deed);  Fryer  v.  Dennis, 
2  Ala.  144   (1841)    (deed). 

Colorado. — Sullivan  v.  Hense,  3 
Colo.  424   (1874)    (deed). 

Florida. — Florida  Finance  Co.  v. 
SheiBeld,  56  Fla.  285,  48  So.  42,  23 
L.  E..  A.  N.  S.  1102  (1908)  (deed); 
Johnson  v.  Drew,  34  Fla.  130,  15  So. 
780   (1894)    (deed). 

Georgia. — Cox  v.  McDonald,  118 
Ga.  414,  45  S.  E.  401  (1903)  (deed)  ; 
Solomon  v.  Creech,  82  Ga.  445,  9  S. 
E.  165  (1889)  (mortgage);  Brown  v. 
Driggers,  60  Ga.  114  (1878)  (plot  of 
homestead  and  schedule  of  personalty, 
set  apart  by  the  ordinary  and  ap- 
proved by  him ) . 

Illinois. — Phenix  Ins.  Co.  v.  Me- 
chanics,' &  Traders'  Sav.  L.  &  B. 
Assoc,  51  111.  App.  479  (1893) 
(deed)  ;  Dugger  v.  Oglesby,  3  111.  App. 
94  (1878)  (deed);  Hanson  v.  Arm- 
strong, 32  111.  442   (1859)    (deed). 

Iowa. — ^McCollister  v.  Yard,  90 
Iowa  621,  57  N.  W.  447  (1894)  (ar- 
ticles of  adoption ) . 


§  3482 


Copies  of  Official  Documents. 


4784 


statute  requires  as  a  preliminary  to  the  admission  of  a  copy  of  a 
record  of  an  instrument  that  it  must  be  satisfactorily  shown  both 
that  the  party  not  only  has  not  possession  of  the  original,  but  also 
has  not  control  of  it.^* 


§  3482.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings) ;  Administrative 
Requirements ;  Record  Must  be  Authorized. —  It  is,  as  a  general 
rule,  essential  to  the  admissibility  of  a  copy  of  the  record  of  a 
private  writing  that  the  original  must  have  been  one,  the  recording 
of  which  the  law  required  or  authorized.^     If  the  instrument  is 


Kansas. — West  v.  Cameron,  39  Kan. 
736,  18  Pac.  894    (1888)    (deed). 

Maine. — Doe  v.  Scribner,  36  Me. 
168   (1853)    (deed). 

Missouri. — Hope  v.  Blair,  105  Mo. 
85,  16  S.  W.  595,  24  Am.  St.  Rep.  366 
(1891)  (deed);  Pierce  v.  Georger, 
103  Mo.  540,  15  S.  W.  848  (1890) 
(deed)  ;  Hoskinson  v.  Adkins,  77  Mo. 
5S7    (1883)    (mortgage). 

Montana. — ^Manhattan  Malting  Co 
V.  Sweteland,  14  Mont.  269,  36  Pac. 
84   (1894)    (conveyances). 

South  Carolina. — McLeod  v.  Rog- 
ers, 2  Rich.  L.  19  (1845)  (deed); 
Dingle  v.  Bowman,  1  MoCord  177 
(J821)    (deed). 

Tesoas. — Williamson  v.  Work,  (Civ. 
App.  1903)  77  S.  W.  266  (deed); 
Johnson  v.  Franklin,  (Civ.  App.  1903) 
76  S.  W.  611  (deed)  ;  Thompson  v. 
Johnson,  24  Tex.  Civ.  App.  246,  58  S. 
W.  1030  (1900)  (deed);  Gamage  v. 
Trawick,  19  Tex.  58  (1857)  (deed; 
no  transcript  filed  for  three  days  pre- 
vious to  trial  as  required  by  statute). 

Z7ia?i.— Wilson  v.  Wright,  8  Utah 
215,  30  Pac.  754  (1892)    (deed). 

United  States. — Young  v.  Guilbean, 
3  Wall.  636,  18  L.  ed.  262  (1865) 
(deed).  See  GrifBn  v.  Reynolds,  17 
How.  609,  15  L.  ed.  229  (1854)  (deed 
of  trust)  ;  Brooks  v.  Marbury,  11 
Wheat.  78,  6  L.  ed.  423  (1826) 
(deed). 


14.  Hammond  v.  Blue,  132  Ala. 
337,  31  So.  357  (1901)  (deed) ;  Far- 
row V.  Nashville,  Chattanooga  &  St. 
L.  Ry.,  109  Ala.  448,  20  So.  303 
(1895)  (deed) ;  Bell  v.  Kendrick,  25 
Fla.  778,  6  So.  868  (1889)    (deed). 

§  3482-1.  Alabama. — Hatcher  v. 
Clifton,  35  Ala.  275  (1859)  (deed  of 
gift). 

Arkansas. — Brown  v.  Hicks,  1  Ark. 
232  (1838)    (bill  of  sale  of  slave). 

Georgia. — Flint  River  Lumber  Co, 
v.  Smith,  134  Ga.  627,  68  S.  E.  436 
(1910)  (deed)  ;  Rushin  v.  Shields,  ll 
Ga.  636,  56  Am.  Dec.  436  (1852) 
(deed)  ;  Beverly  v.  Burke  9  Ga.  440, 
54  Am.  Dec.  351  (1851)  (bond  for 
title  to  land). 

■Illinois. — Frazier  v.  Laughlin,  6 
111.  347  (1844)  (school  commission- 
er's bond) . 

loioa. — Morrison  v.  Coad,  49  Iowa 
571    (1878)     (private  contract). 

Kentucky. — Spurr  v.  Trimble,  1  A. 
K.  Marsh.  278  (1818  (power  of  at- 
torney) . 

Maryland. — Berry  v.  Matthews,  13 
Md.  537  (1858)  (assignment  of  per- 
sonal property)  ;  Coale  v.  Harrington, 
7  Harr.  &  J.  147  (1826)  ;  Connelly  v. 
Bowie,  6  Harr.  &  J.  141  (1828) 
(deed). 

Massachusetts. — Com.  v.  Merrill, 
215  Mass.  204,  102  N.  E.  446   (1913). 

Mississijipi. — Thomas      v.       Graml 


4785 


Eecoeds  of  Private  Weitings. 


§  3482 


not  one  of  such  a  character  it  can  not  acquire  it  by  the  mere  fact 
that  it  appears  upon  the  record  and  it  necessarily  follows  that 


Gulf  Bank,  9  Sm.  &  M.  301    (1848) 
(conveyance  of  slaves). 

Missouri. — ^Hoskinson  v.  Adkius,  77 
Mo.  537  (1883)  (mortgage)  ;  Haile  v. 
Palmer,  5  Mo.  403  (1838)  (certifi- 
cate of  marriage)  ;  Chouteau  v.  Chev- 
alier, 1  Mo.  343  (1823)  (marriage 
contract).  See  Whitman  v.  Giesing, 
334  Mo.  600,  133  S.  W.  1052   (1909). 

Nevada. — Golden  Fleece  Gold  &  S. 
M.  Co.  v.  Cable  Consol.  Gold  &  S.  M. 
Co.,  13  Nev.  312  (1877)  (mining 
claim). 

New  Hampshire. — Wendell  v.  Ab- 
bott, 43  N.  H.  68  (1861)    (deed). 

New  York. — Goodman  v.  Green- 
berg,  53  Misc.  R.  583,  103  N.  Y.  Supp. 
779  (1907)  ;  Striker  v.  Striker,  31 
App.  Div.  139,  52  N.  Y.  Suppl.  739 
(1898    (power  of  attorney). 

North  Carolina. — Battle  v.  Baird, 
118  N.  C.  854,  24  S.  E.  668  (1896) 
(official  bond)  ;  Mitchell  v.  Bridgers, 
113  N.  C.  63,  18  S.  E.  91  (1893) 
(contract  for  sale  of  lajid) ;  Burnett 
V.  Thompson,  35  N.  C.  379  (1852) 
(leases  for  years) ;  Garland's  Ex'rs  v. 
Goodloe'a  Adm'rs,  3  N.  C.  351  (1805) 
(bill  of  sale) . 

Pennsylvania. — Hellman  v.  Hell- 
man,  4  Rawle  440  (1834)  (release  of 
pecuniary  legacy  charged  upon  land). 

South  Carolina, — ^Montgomery  v. 
Seaboard  Air  Line  Ey.,  73  S.  C.  503. 
53  S.  E.  987  (1905)  (corporation 
charter ) . 

Texas. — League  v.  Thorp,  3  Tex. 
Civ.  App.  573,  22  S.  W.  179  (1893) 
(deed);  Shifflet  v.  Morelle,  68  Tex. 
382,  4  S.  W.  843  (1887)  (conveyance 
of  contract  for  conveyance  of  right  to 
receive  land  from  the  government) ; 
Fitzpatrick  v.  Pope,  39  Tex.  314 
(1873)    (deed  of  trust). 

Vermont. — Bush  v.  Van  Ness,  13 
Vt  83  (1840)  (revocation  of  power 
of  attorney). 


Virginia. — Maxwell  v.  Light,  1 
Call.  117  (1797)  (lease  recorded  when 
not  entitled  to  on  proof  of  only  one 
witness). 

West  Virginia. — Clark  v.  Purdue, 
40  W.  Va.  300,  21  S.  K  735  (1895) 
(not  proved  before  clerk  of  court  by 
three  witnesses  as  required) . 

United  States. — ^Union  Pao.  Ey.  Co. 
T.  Eeed,  80  Fed.  334,  35  C.  C.  A.  389 
(1897)  (power  of  attorney);  New 
York  Dry  Dock  v.  Hicks,  18  Fed.  Cas. 
No.  10,304,  5  McLean  111  (1850) 
(deed). 

Compare  Ben  v.  Peete,  2  Rand. 
(Va.)   539    (1824). 

"  A  copy  from  the  registry  must 
show  that  the  same  came  properly  on 
the  registry."  Oliver  v.  Persons,  30 
Ga.  391,  398,  76  Am.  Dec.  657  (1860), 
per  Lumpkin,  J. 

"Copies  of  deeds  that  are  not  re- 
quired to  be  enrolled  cannot  be  ad- 
mitted in  evidence."  Hum  v.  Soper, 
6  Harr.  &  J.  (Md.)  376,  380  (1834), 
per  Buchanan,  J. 

"A  copy  from  the  record  of  a,  deed 
which  does  not  require  enrollment 
cannot  be  received  in  evidence."  Git- 
tings'  Lessee  v.  Hall,  1  Harr.  &  J.  14, 
3  Am.  Dec.  502  (1800),  per  Chase,  C. 
J. 

"  It  is  an  established  rule  that  it 
is  only  of  such  documents  as  are  re- 
quired or  permitted  to  be  filed  in  a 
public  office,  so  as  to  constitute  them 
archives  or  records,  that  copies  cer- 
tified under  the  authority  of  such  of- 
fice are  admissible  in  evidence.  If 
the  document  is  not  of  sucli  a  char- 
acter, it  cannot  be  regarded  as  other 
than  a  mere  private  instrument,  and 
such  a  certificate  gives  the  copy  no 
legal  authenticity."  Southwestern 
Surety  Ins.  Co.  v.  Anderson,  (Tex. 
1913)  1.55  S.  W.  1176,  1177,  per 
Phillips,  J. 
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neither  the  record  nor  a  copy  thereof  will  be  received  as  evidence 
in  so  far  as  the  purpose  of  offering  it  is  to  prove  the  original 
writing.^  It  must  also  have  been  recorded  by  an  officer  having 
authority  for  that  purpose.*  If  it  appears  that  the  act  of  the  re- 
cording *  or  of  certifying  was  done  by  one  having  no  authority  to 
perforin  the  particular  act,  the  copy  will  of  necessity  be  rejected. 
Likewise  where  the  registration  of  a  copy  of  an  instrument  is  with- 
out authority,  a  certified  copy  of  a  registered  copy  is  regarded  as 
a  nullity  and  will  not  be  received.^  But  where,  though  the  record- 
ing of  an  instrument  is  not  authorized,  the  original  is  shown  to 
be  lost  it  seems  that  there  are  some  circumstances  under  which  a 
copy  of  the  record  may  properly  be  received.  Thus  where  an 
instrument  had  been  recorded  for  more  than  forty  years,  no  wit- 
nesses were  living  to  testify  to  the  original  and  it  had  been  acted 
upon  and  treated  as  genuine  on  many  occasions  during  this  entire 
period  it  was  held  that  the  court  would  presume  there  was  an 
original  of  which  the  copy  was  an  exact  one.*'  In  order  to  render 
a  certified  copy  of  the  record  of  a  deed  or  conveyance  admissible 
it  is  also  essential  that  it  be  recorded  within  the  time  prescribed 
by  law.^     But  where  a  deed  or  other  instrument  required  to  be 

2.  "  The  plain  purpose  and  effect  of  Barger  v.  Miller,  2  Fed!  Cas.  No.  979, 
the   section  under  consideration  was      4  Wash.  380  (1822)    (deed). 

to  make  copies  of  the  writings  there  "As  the  instrument  was  not  legally 

specified  prima  facie  evidence  of  the  authorized  to  be  recorded,  the  record 

contents  of  the  original  writings — to  itself  would  have  been  insufficient  to 

do    nothing    more    and   nothing   leas,  establish   that   fact;''    (the   existence 

The   object'  of   the   statute   certainly  of  the  original)  "  and,  therefore  much 

was  not  to   make  mere   copies   com-  less  can  a  supposed  copy  of  a  copy  be 

petent,  relevant  or  material  evidence  allowed  as  competent  evidence  for  the 

of  facts  of  which  the  original  writ-  same   purpose."     Brown   v.   Hicks,    1 

ings   were   not   evidence."     Board   of  Ark.  232,  243   (1838),  per  Lacy,  J. 

Com'rs    of    Lake    County    v.    Keene  6.  Webster  v.  Harris,   16  Ohio  490 

Five-Cents  Sav.  Bank,  108  Fed.   505,  (1847)    (power  of  attorney  to  convey 

513,  47  C.  C.  A.  464  (1901),  per  San-  lands), 

born,  J.  7.  Keller    v.    Moore,    51    Ala.    340 

3.  Smith  V.  Bannan,  13  Cal.  107  (1874)  ("recorded  within  twclv.' 
(1859).  months  from  their  date,  may  be  re- 

4.  Simpson  v.  Loving,  3  Bush,  ceived  in  evidence  in  any  court  with- 
(Ky.)  458,  96  Am.  Dec.  353  (1867)  out  further  proof");  Ross  v.  Clore,  3 
(certified  copy  of  deed  recorded  by  Dana  (Ky.)  189  (1835);  Bingham  v. 
officer  whose  acts  are  invalid  can  not  Orr.  3  Ky.  L.  Rep.  434  (1881)  ;  Jones 
be  received).  v.  Crowley,  57  N.  J.  L.  232,  30  Atl. 

5.  Olcott  v.  Bynum,  17  Wall.  (U.  871  (1894);  Ormsby  v.  Tingey,  18 
S.)   44,  81  L.  ed.  570   (1873)    (deed);  Fed.  Cas.  No.  10,580,  2  Cranoh  "c.  C. 
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recorded  has  been  lost  and  the  writing  because  of  non-compliance 
with  statutory  provisions  as  to  recording  did  not  become  an  official 
record,  the  court  has,  nevertheless  received  such  copy  in  evidence 
upon  proof  of  the  official  making  it  that  it  was  a  correct  copy,  after 
its  existence,  execution  and  loss  has  been  satisfactorily  shown.* 
Likewise  a  certified  copy  of  the  deed  as  it  is  shown  by  the  record 
has  been  received  under  similar  circumstances.* 

§  3483.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings;  Administrative 
Requirements);  Instrument  Must  be  Executed  According  to 
Law. —  If  the  law  specifies  certain  requirements  in  connection 
with  the  execution  of  a  private  writing  to  entitle  it  to  be  recorded, 
or  to  render  it  valid  and  enforceable,  it  must  possess  them  in  order 
to  render  either  a  record  of  it  or  a  certified  copy  of  the  record 
admissible. 

"  It  is  a  well  established  proposition  of  law  that  the  record  must 
be  made  upon  the  evidence  of  execution  required  by  the  statute 
to  entitle  a  certified  copy  to  be  used  as  evidence  in  lieu  of  the 
original."  ^    Thus  in  the  case  of  a  deed,^  if  it  is  not  properly  exe- 

128     (1816).      Compare    Reorganized  other  instrument;   proof  of  execution 

Church  of  Jesus  Christ  of  L.  D.  S.  v.  insufficient)  ;  L'Engle  v.  Reed,  27  Fla. 

Church  of  Christ,  60  Fed.  937   (1894)  345,  9  So.  213    (1891)    (deed  by  hus- 

( decided  under  statute  permitting  re-  band  and  wife  acknowledged  by  wife 

ception  in  evidence  under  certain  con-  alone) . 

ditions  of  copy  of  record  of  deed  not  Georgia. — Turner    v.    Neialer     (Ga. 

recorded  within  required  time);  Hall  1914)   80  S.  E.  461   (not  properly  at 

V.   Rea,   85   Kan.   675,   118   Pac.    693  tested)  ;  Griffin  v.  Wise,  115  Ga.  510, 

(1911)      (record     admissible     though  41   S.   E.   1003    (1902)     (acknowledg 

■writing    not    acknowledged    after    on  ment   defective)  ;    Watson   v.   Tindal 

record  ten  years'  statute).   '  24  Ga.  494,  71  Am.  Dec.  142    (1858) 

8.  Lancaster  v.  Lee,  71  S.  C.  280,  (not  proven  or  acknowledged). 

51  S.  E.  139   (1904).  /own.— Pitts    v.    Seavey,    88    Iowa 

9.  Stebbins  v.  Duncan,  108  U.  S.  32,  336,  56  N.  W.  480  (1893)  (seal  of 
2  S.  Ct.  313,  27  L.  ed.  641  (1882).  notary  wanting  to  certificate  of  ac- 

§  3483-1.     Kendrick  v.  Latham,  25  knowledgment). 

Fla.   819,  832,   6  So.  871    (1889),  per  Xe««Mcfci/.— Belcher  v.  Polly,  32  Ky. 

Raney,  C.  J.  L.  R.  623,  106  S.  W.  818  (1908)    (not 

2.  Alabama. — England  v.  Hatch,  80  properly  acknowledged)  ;   SwaflFord  v. 

Ala.   247    (1885)     (probate   and   ack-  Herd,  23  Ky.  L.  Rep.  1556,  65  S.  W. 

nowledgement    defective)  ;    'Hines     v.  803     (1901)       (not     acknowledged)  ; 

Chancey,  47  Ala.  637    (1872)    (deed;  Morgan  v.  Bealle,  1  A.  K.  Marsh.  310 

not  proved  as  required).  (1818)     (insufficient   proof   of   execu- 

Florida. — Keeeh     v.     Enriqucz,     23  tion). 

Fla.  597,  10  So.  91    (1891)    (deed  or  Louisiana. — Marie   Louise   v.    Cau- 
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cuted,  proved  or  acknowledged,  as  required,  it  does  not  become 
effective  so  as  to  render  the  record  of  it  admissible  in  evidence. 
Not  having  come  into  existence  as  a  valid  instrument,  the  record- 
ing of  which  the  law  authorizes  or  permits,  the  enrollment  of  it 
upon  the  record  cannot  create  that  which  it  does  not  possess.  The 
recording  of  such  an  instrument  adds  nothing  to  it.  It  simply 
stands  as  a  writing  enrolled  without  authority  and  as  such  cannot 
be  proved  by  the  record  and  a  fortiori  a  copy  of  the  record  stands 
in  a  ilke  position.  Similarly  in  the  case  of  a  mortgage  ^  and  other 
private  writings.*    So  in  case  of  a  will  if  the  requisites  necessary 


choix,  11  Mart.  243  (1823)  (deed; 
acknowledgment  before  one  not  au- 
thorized to  take) . 

Maryland. — Budd  v.  Brooke,  3  Gill. 
19S,,  43  Am.  Dec.  321  (1845)  (not 
properly  acknowledged). 

Missouri. — ^Musiok  v.  Barney,  49 
Mo.  458  (1872)  (improperly  ack- 
nowledged) ;  Gamier  v.  Barry,  28  Mo. 
438  (1859)  (defectively  acknow- 
ledged) . 

tiebraska. — Maxwell  v.  Higgins,  38 
Nebr.  671,  57  N.  W.  388  (1894) 
(acknowledged  by  grantees  and  not 
by  grantors ) . 

tiew  ro»-fc.— Blaekman  v.  Eiley,  63 
Hun  521,  18  N.  Y.  Suppl.  476,  28  Abb. 
N.  Cas.  166  (1893)  (not  acknow- 
ledged by  grantor  or  proved  by  sub- 
scribing witnesses). 

Ohio. — Johnston's  Lessee  v.  Haines, 
3  Ohio  55,  15  Am.  Dec.  533  (1825) 
(acknowledgment  not  showing  official 
character  of  one  taking  it). 

Pennsylvania. — Velott  v.  Lewis, 
103  Pa.  St.  326  (1883)  (no  certificate 
of  proof  or  acknowledgment  appearin!» 
on  the  record)  ;  Peters'  Lessee  v.  Ck)n- 
dron,  2  Serg.  &  E.  80  (1815)  (ack- 
nowledgment taken  by  one  not  au- 
thorized). 

Tennessee. — ^Miller's  Lessee  v.  Holt, 
1  Overt.  Ill  (1805)  (not  duly 
proved) ). 

Texas. — ^Heintz  v.  Thayer,  93  Tex. 
658,    50   S.    W.    929,    51    S.    W.    640 


( 1899 )  ( not  properly  acknowledged )  ; 
Settegast  v.  Charpiot,  (Civ.  App. 
1S94)  28  S.  W.  580  (not  properly 
pi'oven)  ;  Cavit  v.  Archer,  52  Tex. 
166  (1879)  (not  properly  proven); 
Holliday  v.  Cromwell,  26  Tex.  188 
(1862)    (not  properly  proven). 

yermont. — Williams  v.  Bass,  22  Vt. 
S53   (1850)    (not  sealed  by  grantor). 

Virginia. — Barley  v.  Byrd,  95  Va. 
816,  38  S.  E.  339  (1897)  (insufficient 
proof  and  authentication ) . 

West  Virginia. — Good  v.  Walka, 
(W.  Va.  1914)  80  S.  E.  373  (ack- 
nowledgment defective ) . 

United  States. — ^McEwen  v.  Den, 
Lessee,  34  How.  242,  16  L.  ed.  673 
(1860)  (recorded  without  legal  proof 
of  execution ) . 

3.  Foxworth  v.  Brown,  114  Ala.  299, 
21  So.  413  (1896)  (not  witnessed, 
proved  or  acknowledged)  ;  Starnes  v. 
Allen,  151  Ind.  108,  45  N.  E.  330,  51 
N.  E.  78  (1898)  (recorded  without 
acknowledgment) . 

4.  Illinois. — McCormick  v.  Evans, 
33  HI.  337  (1864)  (contract  of  sale  of 
land  not  acknowledged  or  proven ) . 

Louisiana. — Briggs  v.  Phillips,  2 
La.  Ann.  303  (1847)  ("private  act  of 
sale;  no  proof  of  entry  of  act  sub- 
mitted to  recording  officer) . 

Missouri. — ^Hunt  v.  Selleck,  118 
Mo.  588,  24  S.  W.  813  (1893)  (title 
bond  not  properly  acknowledged)  ; 
Patterson     v.     Fagan,     38     Mo.     70 
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to  make  it  a  valid  will  according  to  the  provisions  of  law  in  regard 
thereto  are  not  satisfactorily  established  a  copy  of  the  record  will 
he  rejected."  In  some  jurisdictions,  however,  the  rule  prevails 
that  after  a  lapse  of  a  certain  number  of  years  it  will  be  presumed 
that  a  deed  recorded  in  the  proper  office  was  legally  proved  or  ac- 
knowledged and  that  a  certified  copy  of  the  record  will  in  such  a 
case  be  received.*'  By  statute  also  in  some  States  the  admission  of 
certified  copies  of  recorded  instruments  is  authorized  though  the 
record  itself  discloses  some  defect  in  the  execution  or  acknowledg- 
ment.^ 

If  an  instrument  executed  by  several,  as  in  the  case  of  a  deed,  is 
only  properly  executed  and  witnessed  by  a  part  of  them  a  tran- 
script of  the  record  thereof  is  only  evidence  as  to  those  parties  so 
executing  it.® 

§  3484.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings;  Administrative 
Requirements;  Instrument  Must  be  Executed  According  to 
Law);  Requirement  as  to  Seal. —  Where  a  deed  purports  to  be 
signed  and  sealed  by  the  grantor  a  certified  copy  thereof  has  been 
received,  though  there  was  no  representation  of  a  seal  thereon.* 
And  though  no  written  scroll  or  seal  is  copied  into  the  record,  yet 

{jS66)    (contract:  no  proof  of  execu-  7.  Clark     v.    Lord,     20    Kan.     390 

tion).  (1878);     Beaumont    Pasture     Co.    v. 

West   Virginia. — ^Cobb  v.  Dunlevie,  Preston,  65  Tex.  448  (18S6). 

63  W.  Va.  398,  60  S.  E.  384    (1908)  8.  Hall    v.     Eedson,     10     Mich.     21 

(copy  of  record  of  contract  not  prop-  (1862). 

f  rly  acknowledged ) .  §  3484-1.    McCoy  v.  Cassldy,  96  Mo. 

United  States. — Union  Pac.  Ry.  Co.  429,    9    S.   W.    926    (1888)     (sheriflf'a 

V.  Reed,  80  Fed.  234,  25  C.  C.  A.  389  deed;  recital  of  seal  in  copy) ;  Colvin 

(1897)      (power     of     attorney     ack-  v.  Republican  Valley  Land  Assoc,  23 

nowledged  in  another  State;  non-com-  Nebr.   75,  36  N.  W.   361,   8   Am.   St. 

pliance  with  statute).  Rep.    114    (1888)     (deed    of    corpora- 

5.  Hood  V.  Mathers,  2  A.  K.  Marsh,  tion ;  recital  of  seal  in  deed) .  But 
(Ky.)   553    (1820).  see  Switzer  v.  Knapps,  10  Iowa   72, 

6.  White  V.  Hutchings,  40  Ala.  253,  74  Am.  Dec.  375  (1859)  (record  of 
88  Am.  Dec.  766  (1866)  (twenty  deed  does  not  show  copy  of  seal)  ; 
years) ;  Robidoux  v.  Cassilegl,  10  Williams  v.  Bass.  23  Vt.  352  (1850) 
Mo.  App.  516  (1881)  (thirty  years) ;  (where  copy  contained  no  appearance 
Webb  v.  Weatherhead's  Lessee,  17  on  its  face  of  a  seal  and  it  did  not 
How.  (U.  S.)  576,  15  L.  ed.  35  (1854)  appear  that  possession  had  ever  been 
(twenty  years;    statute);   Eigney  v.  taken  under  the  deed). 

Plaster,   88   Fed.   686    (1898)     (thirty 
years;    statute). 
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where  the  record  copy  offered  in  evidence  contains  tie  statement 
of  the  official  by  whom  the  acknowledgment  wais  taken  that  he  has 
affixed  his  seal  thereto,  it  will  be  presumed  that  it  was  attached.^ 
Similarly,  though  the  official  seal  of  the  officer  taking  the  acknowl- 
edgment does  not  appear  on  the  copy,  yet  the  latter  has  been  ad- 
mitted where  an  inspection  thereof  shows  that  it  was  affixed  to  the 
original  instrument  as  where  the  official  certifies  to  the  fact  that 
it  was  acknowledged  before  a  notary  public  who  affixed  his  seal 
thereto.*  iSo  where  the  deed  as  given  in  the  certified  copy  con- 
tains the  recital  that  the  certificate  of  acknowledgment  was  given 
under  the  official  seal  of  the  officer  taking  it,  an  omission  in  the 
copy  of  the  (L.  S.)  will  be  presumed  to  be  the  result  of  mistake  or 
oversight  of  the  one  making  the  copy.*  A  copy  of  the  record  of  an 
instrument  requiring  a  seal  has  been  received  for  the  purpose  of 
showing  that  the  writing  when  recorded  had  a  seal  upon  it.^ 

§  3485.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Records  of  Private  Writings;  Administrative 
Requrements)  ;  Place  of  Record. —  In  order  to  render  a  copy  of 

the  record  of  an  instrument  admissible  it  must  have  been  recorded 
at  a  place  designated  or  authorized  by  law  for  the  recording  of 
such  writings.^  Provisions  of  statutes  as  to  the  place  and  official 
with  whom  private  writings  are  to  be  recorded  have  for  their  ob- 
ject not  only  the  protection  of  the  individuals  who  are  parties  to 
the  particular  documents,  but  are  also  intended  to  guard  the  rights 
of  others  who-  may  acquire  some  right  or  interest  which  might  be 
affected  by  the  instrument  recorded.  In  ease  of  a  deed,  mortgage 
or  other  writing  affecting  realty,  the  instrument  should  be  recorded 
in  the  registry  district,  ordinarily  the  county,  in  which  the  land 
is  located.^     But  where  land  is  located  in  several  counties  and  a 

2.  Addis  T.  Graham,  88  Mo.  197  fice  when  no  authority  fori  ;  Town- 
(1885).  sen  v.  Wilson,  9  Pa.  St.  270   (18481 

3.  Davis  V.  Seybold,  195  Fed.  403  (treasurer's  deed  recorded  in  treas- 
(1913).  urer's  office  instead  of  recorder'?  of- 

4.  Hubbard  v.  Dry  Goods  Co.,  209  fice). 

Mo.  495,  108  S.  W.  15  (1907).  2.    Georgia. — Pepper    v.    James,    7 

6.  Gillespie   v.   Reed,    10   Fed.   Cas.  Ga.  App.   518,   67   S.  E.   318    (1909' 

JSTo.  5,436,  3  McLean  377    (1844).  (mortgage      recorded      in      another 

§  3485-1.     Spurr  v.  Trimble,  1  A.  State)  ;  Beverly  v.  Burke,  9  Ga.  440, 

K.  Marsh.    (Ky.)   378   (1818)    (power  54  Am.  Dec.  351  (1851)    (deed). 

of  attorney  recorded  in  notary's  of-  Kentucky. — Garrison  v.  Haydon,   I 
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deed  recorded  in  only  part  of  them,  a  certified  copy  has  been  re- 
ceived upon  proof  of  the  loss  of  the  original  and  independent  proof 
that  it  is  a  correct  copy.^  And  in  some  jurisdictions,  though  there 
is  authority  to  the  contrary,^  where  a  deed  conveying  land  situated 
in  two  counties  is  recorded  in  only  one  of  them,  a  copy  of  the  rec- 
ord thereof  has  been  received  in  the  courts  of  the  other ;  ^  in  some 
States  its  admission  being  limited  to  those  cases  where  loss  of  the 
original  has  been  established.^  In  Missouri  it  is  decided  that  a 
certified  copy  of  the  record  of  a  deed  conveying  land  in  two  coun- 
ties and  recorded  in  one  county  may  be  recorded  in  the  other  and  a 
copy  of  that  be  introduced  in  evidence,^  and  in  Texas  the  same  rule 
.prevails,  where  a  deed  has  been  recorded  in  a  virrong  county  by 
mistake.* 

§  3486.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Of  Other  States. —  It  is  provided  by  the  Con- 
stitution of  the  United  States  that  "  Full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records  and  judicial  pro- 


J.    J.   Marsh.   832,    19   Am.   Dec.    70 

(3829)    (deed). 

Maine. — Jewett  t.  Persons  Un- 
known, 61  Me.  408  (1873)    (deed). 

Missouri. — Gwynn  v.  Frazier,  33 
Mo.  89  (1863)    (deed). 

South  Carolina. — Cole  v.  Ward,  79 
S.  C.  573,  61  S. E.  108  (1907)    (deed). 

Texas. — ■French  v.  Grc^beck,  S 
Tex  Civ.  App.  19,  27  S.  W.  43  (1894)  ; 
Grant  v  Hill,  (Tex.  Civ.  App.  1894) 
30  S.  W.  953  (power  of  attorney  to 
convey  land)  ;  League  v.  Thorp,  3 
Tex.  Civ.  App.  573,  22  S.  W.  179 
(1893)  (deed);  Broxson  v.  McDou- 
gal,  63  Tex.  193  (1885)  (deed)  ;  Sul- 
livan V.  Dimmitt,  34  Tex.  114  (1870) 
(deed). 

Virginia. — Pollard  v.  Lively,  2 
Gratt.  316   (1845)    (deed). 

3.  Harper  v.  Tapley,  35  Miss.  506 
(1858). 

4.  Garhutt  Lumber  Co.  v.  Grass 
Lumber  Co.,  Ill  Ga.  831,  35  S.  E. 
686  (1900);  Bagley  v.  Kennedy,  94 
Ga.  651,  20  S.  E.  105  (1894). 


5.  Wheeler  v.  Winn,  53  Pa.  St.  122, 
91  Am.  Dec.  186  (1866)  ;  McKeen  v. 
Delancy's  Lessee,  5  Cranch  (U.  S.)  33, 
3  L.  ed.  35  (1809). 

"  The  deed  was  legally  recorded  in 
Huntington  County,  because  it  con- 
tained a  conveyance  of  land  in  that 
county;  and  being  legally  recorded, 
its  whole  contents  became  legal  evi- 
dence in  every  part  of  the  State." 
Leazure  v.  Hillegas,  7  Serg.  &  R. 
(Pa.)  313,  318  (1821),  per  Tilghman, 
C.  J. 

6.  Jackson  v.  E-ice,  3  Wend.  (N.  Y.) 
180,  30  Am.  Dec.  683  (1839)  ;  West- 
ern Union  Tel.  Co.  v.  Hearne, 
(Civ.  App.  1897)  40  S.  W.  50  (under 
statute) . 

7.  Crispen  v.  Hannavan,  73  Mo.  548 
(1880)   (statute). 

8.  Moody  V.  Ogden,  31  Tex.  Civ. 
App.  395,  72  S.  W.  253  (1903)  (stat- 
ute) ;  Logan  v.  Logan,  31  Tex.  Civ. 
App.  395,  73  S.  W.  416  (1903)  (stat- 
ute). 
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ceedings  of  every  other  State;  and  the  Congress  may  by  general 
laws  prescribe  the  manner  in  whicli  such  acts,  records  and  pro- 
ceedings shall  be  proved  and  the  effect  thereof."  ^  In  conformity 
with  this  provision,  it  was  provided  by  an  act  of  Congress,  passed 
in  1804,  that  "All  records  and  exemplifications  of  books  which 
may  be  kept  in  any  public  office  of  any  State  or  territory  or  of  any 
country  subject  to  the  jurisdiction  of  the  United  States,  not  apper- 
taining toi  a  court,  shall  be  proved  or  admitted  in  any  court  or 
office  in  any  other  State  or  territory  or  in  any  such  country  by  the 
attestation  of  the  keeper  of  said  records  or  books  and  the  seal  of 
his  office  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
the  presiding  justice  of  the  court  of  the  county,  parish  or  district 
in  which  such  office  may  be  kept,  or  of  the  Governor  or  'Secretary 
of  State,  the  chancellor  or  keeper  of  the  great  seal  of  the  State  or 
territory  or  county  that  the  said  attestation  is  in  due  form,  and 
by  the  proper  officers.  If  the  said  certificate  is  given  by  the  pre- 
siding justice  of  a  court,  it  shall  be  further  authenticated  by  the 
clerk  or  prothonotary  of  the  said  court,  who  shall  certify  under 
his  hand  and  the  seal  of  his  office,  that  the  said  presiding  justice 
is  duly  commissioned  and  qualified,  or  if  given  by  such  Govemoi, 
Secretary,  chancellor  or  keeper  of  the  great  seal,  it  shall  be  under 
the  great  seal  of  the  State,  territory  or  country  aforesaid  in  which 
it  is  made."  ^  In  the  absence  of  any  legislation  by  the  State  re- 
lating to  proof  of  records  of  another  State  by  a  copy,  this  enact- 
ment is  said  to  be  binding  upon  its  courts,  at  least  to  the  extent  of 
defining  the  evidentiary  value  of  a  copy  as  proof,^  and  a  party  who 
seeks  to  prove  a  record  in  the  mode  thus  provided  should  comply 
with  the  terms  of  the  statute.*    Under  this  act  the  force  and  affect 

§  3486-1.     §  1,  Art.  4.  fled  under  the  acts  of  Congress  are  ad- 

2.  U.  S.  Comp.  Slats.  1901,  p.  677,  misaible)  ;  People  v.  Perrinian.  73 
§  905.  Mieh.  184,  40  N.  W.  425   (1888)    (coi  y 

3.  Witt  V.  State,  5  Ala.  App.  137,  of  marriage  record  of  another  State; 
59  So.  715  (1912)  (copy  of  marriage  bigamy  charge) ;  Milwaukee  Gold  I'Jx- 
record  of  another  State;  bigamy  traction  Co.  v.  Gordon,  37  Mont.  209, 
charge);  Eeid  v.  State,  168  Ala.  118,  95  Pac.  995  (1908). 

53  So.  254  (1910)    (copy  of  marriage  4.  Alabama. — Martin  v.  Martin,  23 

record     of     another     State;     bigamy  Ala.  86    (1853);   Key  v.  Vaughn,   15 

charge);  New  York  C.  &  St.  L.  Ey.  Ala.  497    (1849);   Gamble  v.  Gamble, 

Co.  V.  Lind,   180  Ind.  38,  102  N.  E.  11  Ala.  966   (1847). 

449    (1913)     (copy    of   ordinances   of  Delaware. — Pennel's  Lessee  v.  \\oy- 

city  in  another  State  properly  certi-  ant,   3  Harr.   501    (1839). 
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of  the  record  is  limited  to  that  which  it  had  in  the  State  where  made 
and  if  not  admissible  in  that  State  a  certified  copy  thereof  will 
not  be  received  in  the  courts  of  another  State.^  The  record  must 
have  been  authorized  under  the  laws  of  the  State  where  made  to 
render  a  copy  admissible.®  The  certificate  of  the  Secretary  of 
State  that  the  attestation  is  in  due  form  and  by  the  proper  ofiicer 
is  sufficient,  it  not  being  necessary  under  the  act  that  the  certificate 
of  a  presiding  justice  should  also  be  affixed.'' 

The  federal  act  is  not  exclusive  of  legislation  by  the  State,  a 


Georgia. — ^Taylor  v.  MoKee,  118  Ga. 
874,  45  S.  E.  672    (1903). 

Kentucky. — Waller  v.  Cralle,  8  B. 
Mon.  11   (1847). 

Louisiana. — State  v.  Allen,  113  La. 
705,  37  So.  614  (1904);  Reynolds  v. 
Rowley,  3  Rob.  301,  38  Am.  Dec.  233 
(1843)  ;  Johnson  v.  Eannels,  6  Mart. 
N.  S.  621    (1828). 

Mississippi. — ^Kidd  v.  Manley,  38 
Miss.  156   (1854). 

Missouri. — Faca  v.  Dutton,  4  Mo. 
371   (1836). 

Termessee. — ^Brock  v.  Burchett,  2 
Swan  27  (1853);  Richard's  Lessee  v. 
Hicks,  1  Overt.  207  (1805). 

Texas. — Paul  v.  Chenault  (Tex. 
Civ.  App.  1898)  44  S.  W.  683  (1898). 

Yirginia. — Petermana  v.  Laws,  6 
Leigh  523    (1835). 

Washington. — State  v.  Kniffen,  44 
Wash.  485,  87  Pac.  837  (1906); 
James  v.  James,  35  Wash,  650,  77 
Pac.   1080    (1904). 

United  States. — ^Drummond  v.  Ma- 
gruder  &  Ck).,  9  Cranch.  (U.  S.)  123, 
3  L.  ed.  677  (1815). 

The  clerk  should  certify  that  the 
presiding  judge  is  duly  commissioned 
and  qualified.  Taylor  v.  McKee,  118 
Ga.  874,  45  S.  E.  672  (1903). 

The  presiding  judge  should  certify 
that  the  certificate  of  the  clerk  is  in 
due  form  and  by  the  proper  oflScer; 
the  statement  that  the  copy  is  duly 
and  properly  authenticated  is  not  suf- 
ficient. Hollister  v.  Armstrong,  5 
Houst.  (Del.)  46  (1875). 


An  authentic  act  done  before  a  no- 
tary may  be  proved  in  accordance 
with  this  statute.  Watrous  v.  Mc- 
Grew,  16  Tex.  506  (1856). 

5.  Kansas. — M'unkers  v.  McCaskill, 
64  Kan.  516,  60  Pac.  42   (1902). 

Kentucky. — Moore  v.  Ann,  9  B. 
Mon.  36   (1848). 

Louisiana. — Leggo  v.  New  Orleans 
Canal  &  B.  Co.,  3  La.  Ann.  138 
(1848). 

Missouri. — Clardy  v.  Richardson, 
24  Mo.  295  (1857). 

New  Jersey. — State  v.  Engle,  21 
N.  J.  L.  347   (1848). 

'New  York. — Quay  v.  Eagle  Fire 
Ins.  Co.,  Anth.  N.  P.  237  (1816). 

Tennessee. — Saunders  v.  Harris,  5 
Humphr.  345   (1844). 

Yirginia. — Petermans  v.  Laws,  6 
Leigh  533   (1835). 

United  States. — Griffin  v.  Reynolds, 
17  How.  (U.  S.)  609,  15  L.  ed.  329 
(1854). 

6.  Dixon  X.  Thatcher,  14  Ark.  141 
(1858) ;  Martin  v.  Martin,  23  Ala.  86 
(1853)  (bond  given  by  intended  hus- 
band preliminary  to  obtaining  mar- 
riage license) ;  Powell  v.  Knox,  16 
Ala.  364  (1849)  (deed) ;  Lee  v.  Mat- 
thews, 10  Ala.  682,  44  Am.  Deo.  498 
(1846)  (deed);  Moore  v.  Ann,  9  B. 
Mon.  (Ky.)  86  (1848);  Florseheim  v. 
Fry,  109  Mo.  App.  487,  84  S.  W.  1023 
(1904). 

7.  Reid  v.  State,  168  Ala.  118,  53 
So.  854  (1910). 
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statute  of  which  providing  for  a  mode  of  authenticating  such  docu- 
ments may  be  followed.^  So  a  certified  copy  will  be  received 
though  it  is  not  in  all  cases  conclusive.® 

§  3487.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and   Writings;  Of  Other  States);  Relevancy  Essential. —  The 

fact  that  a  copy  of  such  a  record  is  properly  authenticated  will  not 
of  itself  justify  its  admission  in  evidence.  It  is  essential,  as  in 
all  other  cases,  that  the  proponent  should  establish  the  fact  of  its 
relevancy  as  a  prerequisite  to  admission.  Otherwise  the  presid- 
ing judge  will  reject  it.-'  On  the  other  hand  it  is  only  essential 
that  such  part  of  the  record  or  document  should  be  certified  to  as 
is  relevant.^ 


§  3488.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings;  Of  Other  States);  Records  of  Private  Writings. 

—  The  words  in  the  act,  "  all  records  and  exemplifications  of  books 
whioh  may  be  kept  in  any  public  office,"  are  inclusive  of  records 
of  conveyances  of  real  or  personal  property,^  mortgages,^  assign- 


8.  Illinois. — ^Dunlap  v.  Daugherty, 
20   111.  397    (1858). 

Mississippi. — Davis  v.  Rhodes,  39 
Miss.  153   (1860). 

North  Dakota. — ^See  Harmening  v. 
Howland,  25  N.  D.  38,  141  N.  W.  131 
(1913). 

Wisconsin. — Slaughter  v.  Bernards, 
88  Wis.  Ill,  59  N.  W.  576   (1894). 

United  States. — Ijong  v.  Patton, 
354  U.  S.  573,  14  S.  Ct.  1167,  19  L. 
ed.  881  (1870);  Seorist  v.  Green,  3 
Wall,  744,  18  L.  ed.  153   (1865). 

9.  Ins.  Co.  V.  Baker,  (Tex.  1895)  31 
S.  W.  1072. 

§  3487-1.  Ordway  v.  Couroe,  4 
Wis.  45  (1855) ;  Ferguson  v.  Har- 
wood,  7  Cranch  (U.  S.)  408,  3  L.  ed. 
386  (1813). 

2.  Whitehouse  v.  Bickford,  39  N.  H. 
471  (1854);  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  308  (1876). 

§  3488-1.  Alahama. — Swift  v.  Fitz- 
hugh,  9  Port.  39   (1839)    (deed). 

Louisiana. — Graham    v.     Williams, 


21  La.  Ann.  594  (1869)  (deed  of 
trust  and  assignment  thereof) . 

Maryland. — See  Bruce  v.  Smith,  3 
Harr.  &  J.  499  (1814)  (bill  of  sale 
of  slaves). 

Minnesota. — See  Schweigd  v.  Shak- 
man  Co.  78  Minn.  143,  80  N.  W.  871, 
81  N.  W.  529    (1899). 

Mississippi. — James  v.  Kirk,  29 
Miss.  206  (1855)  (act  of  sale  of  a 
slave). 

North  Carolina. — See  Warren  v. 
Wade,  53  N.  C.  494  (1860)    (deed). 

Texas. — Trinity  County  Lumber  Co. 
V.  Pinckard,  4  Tex.  Civ.  App.  671,  23 
S.  W.  720,  1015  (1893)  (convey- 
ance) ;  Smith  V.  Gillum,  80  Tex.  130, 
15  S.  W.  794  (1891)  (act  of  sale)  ; 
Watrous  v.  McGrew,  16  Tex.  506 
(1856)    (conveyance). 

Compare  Russell  v.  Kearney,  27 
Ga.  96   (1859). 

2.  Chase  v.  Caryl,  57  N.  J.  L.  545, 
31  Atl.  1024  (1895)  ;  Garrigues  v. 
Harris,  17  Pa.  St.  344  (1851). 


4795  FoEEiGN  Eecoeds.  §  3489 

ments,'  powers  of  attorney  *  and  in  fact  all  instruments  in  writ- 
ing whieK  are  required  to  be  recorded.^  A  copy  of  a  recorded  con- 
veyance so  authenticated  is  said  to  have  the  same  effect  in  the  State 
in  which  it  is  offered  in  evidence  as  it  would  be  entitled  to  by  the 
laws  of  the  State  where  the  instrument  is  recorded.^  A  convey- 
ance of  land,  however,  is  regulated  by  the  law  of  the  sitiis  and  a 
record  in  one  State  of  a  conveyance  of  land  situated  in  another  is 
no  evidence;  consequently  a  copy  thereof  is  not  admissible.'^  Rec- 
ords of  such  writings  may  also  be  proved  by  copies  certified  by  the 
officer  having  the  lawful  custody  of  them.* 

§  3489.  (Copies  and  Transcripts;  Official  Registers,  Papers 
and  Writings);  Foreign  Records. —  Proof  of  the  records  of  a 
foreign  country  is  ordinarily  made  by  a  properly  authenticated 
copy  owing  to  the  difficulty  of  procuring  the  original,^  though  of 
course  the  latter  is  admissible,  being  spoken  of  as  the  best  evi- 
dence.* Thus  for  the  purpose  of  proving  the  contents  of  records 
of  the  British  army,  it  was  held  competent  to  show  by  the  deposi- 
tion of  an  officer  having  the  custody  of  such  records,  that  they 
were  not  allowed  to  be  removed  from  the  country ;  this  being  shown 
copies  of  the  records  sworn  to  by  the  officer  to  have  been  true  and 
correct  were  admitted.^  So  records  of  births,  marriages  and  deaths 
kept  by  ecclesiastical  authorities  in  pursuance  of  a  requirement  of 
the  law,  as  is  the  case  in  England,  have  been  received  when  prop- 
erly authenticated,*  though  as  a  prerequisite  to  their  admission  the 

3.  Horn  v.  Bayard,  11  Eob.  (La.)  106  Pac.  444  (1910) ;  United  States 
259   (1S45).  V.  Rodman,  15  Pet.  (U.  S.)  130,  10  L. 

4.  Rochester  v.  Toler,  4  Bibb.  (Ky.)  ed.  685  (1841) ;  United  States  v.  Wig- 
106  (1815).  gins,  14  Pet.   (U.  S.)   334,  10  L.  ed. 

5.  Smith  V.  MeWaters,  7  La.  Ann.  481  (1840). 

145  (1852).  2.  Williams   v.    Conger,    125    U.    S. 

G.  Whaun  v.  Atkinson,  84  Ala.  592,  397,  8  S.  Ct.  933,  31  L.  ed.  778  (1887). 

4  So.  681  (1887);  Swift  v.  Fitzhugh,  3.  In  re  MoClellan's  Estate,  20  S. 

9  Port.  (Ala.)  39  (1839).  D.  498,  107  N.  W.  681  (1906). 

7.  Donaldson  v.  Phillips,  18  Pa.  St.  4.  Michigan. — Drosdowskl  v.  Su- 
170,  55  Am.  Dec.  614  (1851).  See  preme  Council,  114  Mich.  178,  72  N". 
Smoot  V.  Fitzhugh,  9  Port.  (Ala.)  72  W.  169  (1897)  (church  record  of 
(1839)    (marriage   settlement).  birth     and     baptism);    Hunt   v.    Su- 

8.  Woods  y.  Banks,  14  N.  H.  101  preme  Council,  64  Mich.  671,  31  IT. 
(1843).  W.   576,   8  Am.   St.   Rep.   855    (1887) 

§  3489-1.  State  v.  McDonald,  55  (church  record  of  birth  and  bap- 
Oreg.  419,  103  Pac.  513,  104  Pac.  937,      tism).       See     Tessman    v.     Supreme 
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fact  that  they  were  so  kept  must  appear.^  An  examined  copy  duly 
made  and  sworn  to  by  a  competent  witness  has  also  been  received.® 
In  some  jurisdictions  provision  is  made  by  statute  for  the  mode  of 
proving  foreign  documents  or  records.'^     Where  there  is  no  pro- 


Commandery,  103  Mioh.  185,  61  N. 
W.  261  (1894)  (holding  that  certifi- 
cates based  upon  the  entries  in  bap- 
tismal and  marriage  records  and 
which  do  not  purport  to  be  authenti- 
cated copies  thereof  are  not  admissi- 
ble). 

Islew  Jersey. — ^Hancock  v.  Supreme 
Council  67  N.  J.  L.  614,  52  Atl.  301 
(1902)  (registers  of  baptism);  Su- 
preme Assembly  v.  McDonald,  59  N.  J. 
L.  348,  35  Atl.  1061  (1896)  (register 
of  baptism  not  proof  of  age  of  person 
unless  the  age  is  at  the  same  time 
duly  recorded). 

'New  York. — Jacobs  v.  Order  of 
Germania,  73  Hun  (N.  Y.)  602,  26  N. 
Y.  Supp.  318  (1893)  (church  record 
is  in  nature  of  a  public  record). 

Pennsylvania. — ^American  Life  Ins., 
etc.,  Co.  V.  Rosenagle,  77  Pa.  St.  507 
(1875)  (records  of  marriages,  births, 
etc. ) . 

Wisconsin. — ^Sandberg  v.  State,  113 
Wis.  578,  89  N.  W.  504  (1903)  (regis- 
ters of  births  and  deaths) . 

United  States. — Hyam  v.  Edwards, 
1  Ball.  3,  1  L.  ed.  11  (1759)  (register 
of  births  and  deaths). 

5.  Connecticut. — State  v.  Dooris,  40 
Conn.  145  (1873)  (copy  of  entry  in 
book  kept  in  oflSce  of  superintendent 
and  register  of  births,  marriages  and 
deaths  not  admissible  it  not  appear- 
ing that  law  required  it  to  be  kept). 

Kentucky. — ^Royal  Neighbors  of 
America  v.  Hayes,  150  Ky.  636,  150 
S.  W.  845  (1912)  (register  of  bap- 
tisms kept  by  parish  priest  in  Ire- 
land) . 

Missouri. — Childress  v.  Cutter,  16 
Mo.  34  (1853)  (must  be  entry  officer 
required  to  make). 

Ohio. — Stanglein  v.  State,  17  Ohio 


St.  453  (1867)  (public  record  of  mar- 
riage must  be  required  to  be  kept) . 

Texas. — Guerra  v.  San  Antonio 
Sewer  Pipe  Co.,  (Tex.  Civ.  App.  1914) 
163  S.  W.  669  (foreign  record  of 
birth). 

See  Faustre  v.  Com.,  93  Ky.  34,  17 
S.  W.  189,  13  Ky.  L.  Kep.  347  (1891) ; 
holding  that  under  the  Kentucky  stat- 
ute in  order  to  make  a  copy  of  the 
.'agister  of  a  marriage  in  another 
country  competent  evidence  it  must 
appear  not  simply  from  the  certificate 
of  the  officer,  though  he  be  the  keeper 
of  the  record,  but  proved  by  distinct 
testimony  that  the  marriage  was 
registered  in  due  form  according  to 
the  laws  of  that  sovereignty. 

6.  American  Life  Ins.,  etc.,  Co.  v. 
Eosenagle,  77  Pa.  St.  507   (1875). 

7.  Louisiana. — Jerman  v.  Tenneas, 
44  La.  Ann.  630,  11  So  30  ;i893) 
(Act  38  of  1837,  providing  for  admis- 
sion of  documents  authenticated  by 
United  States  representatives 
abroad ) . 

New  York. — In  re  Kennedy,  82 
Misc.  E.  (N.  Y.)  314,  148  N.  Y.  Supp. 
404  (1913)  (Code  Civ  Proc.  §  956, 
providing  for  certificate  under  hand 
and  seal  of  a  commissioner  appointed 
by  the  governor  to  take  acknowledg- 
ment of  deeds  in  that  country  and  a 
certificate  under  the  hand  and  seal  of 
the  secretary  of  state  annexed 
thereto ) . 

Oregon. — State  v.  Hassing,  60  Oreg. 
81,  118  Pao.  195  (1911)  (§  766  L.  0. 
L.  required  that  foreign  documents 
shall  be  proved  by  the  original  or  by 
a  copy  certified  by  the  legal  keeper, 
together  with  a  certificate  that  the 
document  is  a  copy  of  a  valid  and 
subsisting    document    of    that    ooun- 
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vision  by  statute  as  to  the  mode  of  authenticating  copies  of  foreign 
documents,  the  question  whether  they  are  properly  authenticated 
is  to  be  determined  by  the  courts  as  occasion  may  require  by  the 
rules  of  common  law  or  the  usages  of  nations ;  and  by  the  usages  of 
nations  it  is  said  that  such  factd  as  are  there  recorded  may  be 
proved  by  the  certificates  of  public  officers  under  their  official  seals, 
when  these  seals  are  such  that  the  court  takes  judicial  notice  of 
them.*  Tte  seal  of  a  notary  public  is  regarded  as  one  of  this  de- 
scription whenever  it  is  used  to  attest  a  document  which  by  the 
usages  of  nations  may  be  so  attested.®  In  view  of  the  fact  that 
courts  of  this  country  take  judicial  notice  of  the  seals  of  State  of 
other  nations  a  copy  of  a  foreign  document  authenticated  by  such 
a  seal  will  be  received.-^"  The  courts  of  the  United  States  also 
take  judicial  notice  of  the  seals  of  United  States  consuls  in  au- 
thenticating copies  of  foreign  documents.  ^^ 


try) ;  State  v.  McDonald,  55  Oreg. 
419,  103  Pae.  513,  104  Pac.  967,  106 
Pac.  444   (1910). 

Wisconsin. — Sandberg  v.  State,  113 
Wis.  578,  89  N.  W.  504  (1903) 
(§  4160  St.  1898  providing  for  ad- 
mission of  church,  parish  or  baptis- 
mal records)  ;  Lavin  v.  Mutual  Aid 
Soc.,  74  Wis.  349,  43  N.  W.  143 
(1889)  (§  4172  Rev.  St.  providing  for 
the  admission  in  evidence  of  foreign 
certificates  of  births,  marriages  or 
deaths). 

United  iStotes.^-Schoerken  v.  Swift 
&  C.  &  B.  Co.,  7  Fed.  469,  19  Blatehf. 
209  (1881)  (by  §  893,  Rev.  St.  copies 
of  foreign  letters  patent  authenticated 
by  the  seal  and  certified  by  the  com- 
missioner or  acting  commissioner  are 
admissible) . 

Census  return  for  Ireland  held  suf- 
ficiently authenticated  under  New 
York  Code,  where  the  copy  bore  the 
certificate  of  the  assistant  keeper  of 
public  records  and  seal  of  record  of- 
fice of  Ireland  and  also  a  certificate 
of  the  United  States  consul  at  Dub- 
lin that  he ,  had  compared  the  copy 
with  the  original  and  that  it  was  a 
true  copy.  In  re  Kennedy,  83  Misc. 
12 


R.  (N.  Y.)  214,  143  N.  Y.  Suppl.  404 
(1913). 

8.  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758 
(1901),  per  Baldwin,  J. 

9.  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758 
(1901).  Citing  Ashcroft  v.  Chapman,. 
38  Conn.  230,  233  (1871) ;  Spegail  v. 
Perkins,  2  Root  (Conn.)  374  (1795) ; 
Pierce  v.  Indseth,  106  U.  S.  546,  549, 
27  L.  ed.  354  (1883).  See  also.  Bow- 
man V.  Sanborn,  35  N.  H.  87  (1852). 

"A  notary  is  a  commercial  officer. 
His  seal  is  an  authentication  of  his 
acts,  more  generally  acknowledged 
throughout  the  commercial  world 
than  that  of  any  other  officer.''  Orr 
v.  Lacy,  18  Fed.  Cas.  No.  10,589,  4 
McLean  (U.  S.)  243  (1847). 

10.  State  V.  McDonald,  55  Oreg. 
419,  103  Pac.  512,  104  Pae.  967,  106 
Pac.  444  (1910) ;  Schoerken  v.  Swift 
&  C.  &  B.  Co.,  7  Fed.  469,  19  Blatehf. 
209  (1881);  Church  v.  Hubbart,  3 
Cranch  (U.  S.)  187,  a  L.  ed.  249 
(1804). 

11.  Barber  v.  International  Co.  of 
Mexico,  73  Conn.  587,  48  Atl.  758- 
(1901). 
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CHAPTER  LIV. 

Peivate  Documents  and  Weitings. 

Private  documents  and  writings,  3490. 
commercial  agencies'  records,  3490. 
corporation  records,  3491. 

independent  relevancy,  3491. 

administrative  details,  3492. 

in  what  prooceedings  admissible,  3493. 

how  proof  may  he  made,  3494. 

production  of  original  papers,  3494. 

loose  memoranda,  3495. 
"by  copy,  3496. 

certificate  of  facts  inadmissible,  3497. 
ecclesiastical  records,  3498. 

collateral  facts,  3499. 
nautical  records,  3500. 
admissions,  3501. 
secret  society  records,  3502. 
compelling  adversary  to  produce,  3503. 

§  3490.  (Private   Documents   and    Writings);    Commercial 

Agencies'  Records. —  The  reports  of  commercial  agencies  do  not 
come  within  the  scope  of  the  relevancy  of  regularity.'  The  reason 
for  this  is  that  while  the  reports  themselves  may  well  be  made  in 
a  routine  or  regular  manner  in  course  of  a  business  duty,  they  are 
confessedly  not  founded  upon  the  personal  knowledge  of  the  en- 
trants ;  on  the  contrary,  they  are  based  upon  information  received 
from  others,  mere  hearsay,  some  effort  having  been  made  to  exer- 
cise a  certain  amount  of  judgment  upon  the  facts,  or  supposed 

§  3490-1.  Alabama. — Richardson  v.  Ohio. — Cook  v.  Penrhyn  Slate  Co., 

Stringfellow,  100  Ala.  416,  14  So.  283  36   Ohio   St.   135,   38   Am.   Eep.   568 

(1893).  (1880). 

Illinois. — Henderson   v.   Miller,    36  Texas. — Frank     v.     J.     S.     Brown 

111.  App.  332  (1889).  Hardware  Co.,  10  Tex.  Civ.  App.  430. 

Kentucky.— yi3.n^  v.  Hardy,  78   S.  31  S.  W.  64   (1895);  Baker  v.  Ashe, 

W.   864,  1105,  25  Ky.  L.  Kep.   1770,  80  Tex.  356,  16  S.  W.  36  (1891). 
1909    (1904). 
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facts,  obtained  in  this  way.^  Circumstances  might,  however,  arise 
justifying  their  admission  as  where  they  are  based  upon  informa- 
tion furnished  by  a  merchant  and,  in  a  suit  brought  against  him, 
he  is  charged  with  obtaining  credit  upon  the  faith  of  false  state- 
ments made  by  him.^ 

§  3491.  (Privaie  Documents  and  Writings) ;  Corporation  Rec- 
ords; Independent  Relevancy. —  The  records  or  the  books  of  a 
private  corporation,  though  in  many  cases  consisting  largely  of 
mere  memoranda  may  be  viewed  in  a  double  capacity.  They  may 
be  treated,  in  the  first  place,  in  their  assertive  capacity^ — as  proof 
of  what  they  assert.  So  regarded  they  are  merely  hearsay  and  so 
far  as  admissible  without  the  testimony  of  their  maker  are  to  be 
received  either  as  admissions  ^  or  as  primary  evidence  by  virtue  of 
the  relevancy  or  automatism  of  regularity.^ 


2.  Van  Deman  &  Lewis  Oo.  v.  De- 
mas,  64  Fla.  533,  60  S.  342  (1912) 
(mercantile  report  inadmissible;  not 
obtained'  from  persons   involveai . 

3.  "  The  reports  of  commercial 
agencies  have  for  so  long  been  relied 
on  in  commercial  transactions  and 
are  really  of  so  much  value  that  they 
cannot  be  dispensed  with,  but  refer- 
ring to  them  and  trusting  them  as  a 
guide  or  help  in  a  business  transac- 
tion is  one  thing,  while  bringing 
them  into  court  as  evidence  is  an- 
other thing.  They  are  frequently  ad- 
mitted, and  properly  so,  in  evidence, 
when  the  proper  foundation  for  their 
admission  is  laid.  The  information 
from  which  those  reports  are  fur- 
nished by  the  commercial  agencies  to 
their  subscribers  is  not  infrequently, 
perhaps  usually,  furnished  by  the 
merchant  himself,  and  when  that  fact 
is  shown  in  a  suit  against  the  mer- 
chant charged  with  obtaining  credit 
on  a  false  showing  the  commercial 
report  is  competent  evidence  against 
'him.  Other  instances  might  be  sup- 
Iposed  whfire  the  reports  would  be 
competent,  but  unless  guilty  know- 
ledge or  notice  of  the  contents  of  the 


report  ia  brought  home  to  the  party 
to  be  aflfected  they  are  mere  hearsay." 
Blake  v.  Meadows,  225  Mo.  1,  33,  123 
S.  W.  868   ( 1909 ) ,  per  Valliant,  J. 

§  3491-1.  Alabama. — State  Bank  v. 
Comegys,  12  Ala.  772,  46  Am.  Dec. 
278  (1848)  (memorandum  of  duties 
.  of  officers  of  bank) . 

California. — Smith  v.  Woodville 
Consol.  Silver  Min.  Co.,  68  Cal.  398, 
5  Pao.  688  (1885)  (resolution  fixing 
amount  of  salary  of  president). 

Colorado. — See  Brown  v.  First  Nat. 
Bank,  49  Colo.  393,  113  Pac.  483 
(1911)  (bank  books  admissible  to 
show  false  entries  by  deceased  cash- 
ier). 

Georgia. — Robinson  v.  Bealle,  20 
Ga.  275  (1856)  (transfer  of  stock  on 
transfer  book). 

Illinois. — Plattdeutsohe  Grot  Glide 
V.  Ross,  117  111.  App.  247  (1904) 
(minute  book  kept  by  subordinate 
lodge  of  a  benefit  society  containing 
entries  required  to  be  made  by  it). 

Towa. — ^Walsh  v.  Aetna  Life  Ins. 
Co.,  30  Iowa  133,  6  Am.  Rep.  664 
(1870)  (published  rules  and  docu- 
ments of  an  insurance  companv). 

Kentucl-y. — Taylor  County  v.  Bank 
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In  the  second  place,  however,  the  memoranda  may  be  relevant 
or  probative  by  virtue  of  their  truth  or  falsity — independently 
relevant  as  it  has  seemed  expedient  to  call  them.^  Thus  the  organ- 
ization of  a  corporation  may  be  sufficiently  established  by  the  pro- 
duction of  its  books  for  the  inspection  of  the  court  and  jury.*    The 


of  Campbellsville,  145  Ky.  389,  140 
S.  W.  680  (1911)  (entries  in  books 
of  bank  of  credits  endorsed  on  note). 

Maryland. — Frank  v.  Morrison,  58 
Md.  423   (1882)    ( book  of  by-laws ) . 

Massachusetts. — 'Clarke  v.  War- 
wick Cycle  Mfg.  Co.,  174  Mass.  434, 
54  N.  E.  887  (1899)  (admission  re- 
lating to  a  corporate  vote). 

Michigan.  —  Kalamazoo  Novelty 
Mfg.  Works  V.  Maeilister,  40  Mich. 
84  (1879)  (resolution  of  appointment 
of  a  superintendent  passed  by  the  di- 
rectors). 

Missouri. — Lederer  v.  Morrow,  132 
Mo.  App.  438,  111  S.  W.  902  (1908)  ; 
Steam  Stone  Cutter  Co.  v.  Scott,  157 
Mo.  520,  57  S.  W. '1076   (1900). 

Nevada. — ^Aibernathie  v.  Consoli- 
dated Virginia  Min.  Co.,  16  Nev.  260 
(1881)  (entries  in  assessment  book 
as  to  ownership  of  stock). 

Wew  York. — ^Leonard  v.  Faber,  52 
App.  Div.  495,  65  N.  Y.  Supp.  391 
(1900). 

North  Carolina. — Gwynn  Harper 
Mfg.  Co.  V.  Carolina  Cent.  E.  Co.,  12S 
N.  C.  S80,  38  S.  E.  894,  83  Am.  St. 
Rep.  675  (1901)  (reports  of  officers 
of  connecting  carriers  relating  to  loss 
of  goods). 

Ohio. — Stillwater  Turnpike  Co.  v. 
Coover,  25  Ohio  St.  558  (1874)  (reso- 
lution  tending  to  prove  ownership). 

Pennsylvania.  —  North  American 
Bldg.  Assoc.  V.  Sutton,  35  Ta.  St.  463. 
78  Am.  Dec.  349  (1860)  (receipt 
book  containing  entries  of  payments) . 

Washington. — Blom  v.  Blom  Cod- 
fish Co.,  71  Wash.  41,  127  Pac.  596 
(1913)  (books  of  credits  and  charges 
admissible  to  show  an   implied  con- 


tract  in  an   action   for  services   ren 
dered  a  corporation). 

United  States.— Smith,  v.  Moore, 
199  Fed.  689,  118  C.  C.  A.  127  (1912) 
corporate  books  admissible  in  action 
against  president  and  controlling 
stockholder  for  an  accounting)  ;  Wor- 
den  V.  United  States,  204  Fed.  1,  123 
C.  C.  A.  315  (1913)  ;  Foster  v.  United 
States,  178  Fed.  165,  175,  101  C.  C. 
A.  485  (1910)  ;  Bailey  v.  Railroad  Co., 
22  Wall.  604,  22  L.  ed.  840  (1874) 
(entries  relating  to  payment  of  divi- 
dends). 

See  Chapter  XVIII  herein. 

Corporation  books  are  not  admissi- 
ble against  directors  when  they  are 
not  correct  and  it  does  not  appear 
that  they  had  access  to  or  were  fa- 
miliar with  their  contents.  Minor  v. 
Crosby,  76  App.  Div.  (N.  Y.)  561,  78 
N.  Y.  Suppl.  594   (1902). 

Rules  of  lailroad  company  not  in 
foroe  at  time  of  an  injury  are  not 
admissible  for  the  purpose  of  showing 
admissions  on  its  part.  Illinois 
Cent.  R.  Co.  v.  Swisher,  61  111.  App. 
611    (1895). 

2.  See  Chapter  XLV.  herein. 

3.  Wilson  V.  United  States,  190 
Fed.  427,  111  C.  C.  A.  331  (1911). 

4.  Alabama. — Duke  v.  Cahawba 
Nav.  Co.,  10  Ala.  83,  44  Am.  Deo.  472 
(1846). 

Georgia. — ^Hall  v.  Carey,  5  6a.  239 
(1848). 

Massachusetts.  —  First  Baptist 
Church  V.  Harper,  191  Mass.  196,  77 
N.  E.  778   (1906). 

New  Yorh. — ^Wood  v.  Jefferson 
County  Bank,  9  Cow.  194  (1828). 

Virginia. — Grays  v.  Turnpike  Co., 
4  Rand.  578    (1836). 
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acts  and  doings  of  the  corporation  may  also  be  shown  in  the  same 
way,  so  far  as  the  memoranda  are  independently  relevant.^  Irrele- 
vant matters  contained  on  corporation  books  may  reasonably  be 
rejected,  e.  g.,  an  agreement  among  stockholders  as  individuals 
and  not  purporting  to  affect  the  corporation.* 


§  3492.  (Private  Documents  and  Writings;  Corporation 
Records;  Independent  Relevancy) ;  Administrative  Details. — 
Documents  purporting  to  be  the  records  and  by-laws  of  a  corpora- 
tion must  be  properly  identified.-'  What  authentication  and  identi- 
fication shall  be  deemed  sufficient  for  admissibility  is  a  question  of 
administration.  The  sole  test  is  as  to  what  is  reasonable  in  view 
of  the  facts.  Thus,  a  court  to  which  a  medical  diploma  issued  by 
a  medical  college  in  another  State  is  submitted,  may  properly  re- 
quire to  be  established  in  some  way  that  there  actually  is  such  a 
college  and  that  the  document  is  genuine.^  As  a  means  of  doing 
this  it  has  been  required  that  it  be  proved  that  the  seal  attached 


Washington. — State  v.  Super. 
Court,  44  Wash.  108,  87  Pae.  40 
(1906). 

"  The  books  of  corporations  for 
many  purposes  are  evidence,  not  only 
as  between  the  corporation  and  its 
members,  and  between  members  but 
also  as  between  the  corporation  or  its 
members  and  strangers.  They  are  re- 
ceived in  evidence  generally  to  prove 
corporate  acts  of  a  corporation  such 
as  its  incorporation,  its  lists  of 
stockholders,  ita  by-laws,  the  formal 
proceedings  of  its  board  of  directors 
and  its  financial  condition  when  its 
solvency  comes  in  question."  Rudd  v. 
Robinson,  126  N.  Y.  113,  117,  26  N. 
E.  1046   (1891),  per  Earl,  J. 

5.  Delaware. — See  Star  Loan  Assoc, 
r.  Moore,  4  Pennew.  308,  55  Atl.  946 
(1903). 

New  Jersey. — Wetherbee  v.  Baker, 
S5  N.  J.  Eq.  501  (1882)  ;  North  River 
Meadow  Co.  v.  Christ  Church,  23  N. 
J.  L.  424,  53  Am.  Dee.  258   (1850). 

Kentucky. — Morris  v.  Morton,  20 
S.  W.  287,  14  Ky.  L.  Rep.  360  (1892). 


]VeM)  Hampshire. — ^See  Wheeler  v. 
Walker,  45  N.  H.  355    (1864). 

New  York. — Rudd  v.  Robinson,  126 
N.  Y'.  113,  36  N.  E.  1046,  82  Am.  St. 
Rep.  816,  13  L.  R.  A.  473  (1891); 
Highland  Turnpike  Co.  v.  MeKean,  10 
Johns.  154,  6  Am.  Dec.  334  (1813). 
See  Francis  v.  Perry,  83  Misc.  R. 
371,  144  N.  Y.   Supp.  167    (1913). 

Corporate  meetings  may  be  proved 
by  the  original  minutes  of  the  cor- 
poration. Matter  of  M'andelbaum,  80 
Misc.  R.  (N.  Y.)  475,  141  N.  Y.  Supp. 
319    (1913). 

6.  Black  v.  Shreve,  13  N.  J.  Eq.  455 
(1860).  See  also,  Trainor  v.  German- 
American  Savings,  L.  &  B.  Assoc,  304 
ni.  616,  68  N.  E.  650  (1913)  reversing 
102   111.  App.   604    (1902). 

§  3492-1.  Wright  v.  Farmers'  Mut. 
Live-Stock  Ins.  Assoc,  96  Iowa  360, 
65  N.  W.  308   (1895). 

2.  Parkerson  v.  Burke,  59  Ga.  100 
(1877) ;  Hunter  v.  Bloual,  87  Ga.  73 
(1859). 
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to  the  diploma  is  genuine.^     A  different  rule,  however,  may  be 
prescribed  by  statute  in  such  a  case.* 


§  3493.  (Private  Documents  and  Writings;  Corporation 
Records;  Independent  Relevancy);  In  What  Proceedings  Ad- 
missible.—  The  evidence  being  intrinsically  relevant,  i.  e.,  irre- 
spective of  the  relative  positions  of  the  parties  to  the  statement,  it 
is  not  material  that  the  memoranda  are  offered  in  evidence  by  the 
corporation  itself,^  or  by  one  not  a  member  of  the  corporation 
against  one  of  its  members,^  or  on  a  criminal  prosecution  of  one 
of  its  members,^  or  in  proceedings  between  the  corporation  and 


3.  Barton  v.  Wilson,  9  Rich.  (S.  C.) 
273    (1856. 

4.  White  V.  Mastin,  38  Ala.  147 
(1861). 

§  3493-1.  Buncombe  Turnpike  Co. 
v.  McCarson,  18  N.  C.  308  (183S). 

2.  Semple  v.  Glenn,  91  Ala.  245,  6 
So.  46,  9  So.  365,  34  Am.  St.  Rep.  894 
(1890). 

3.  In  a  criminal  prosecution  for 
use  of  the  mails  for  fraudulent  pur- 
poses such  as  a  scheme  to  sell  cor- 
porate stock  by  means  of  false  rep- 
resentations concerning  the  stock  of  a 
corporation  and  its  financial  condi- 
tion the  corporate  books  may  be  re- 
ceived. 

"  The  question  then  resolves  itself 
into  the  inquiry  whether  the-  rule 
against  hearsay  testimony  operates 
against  the  admission  of  the  books  or 
■whether  the  trial  court  vras  right  in 
overruling  the  objection  made  by  the 
defendants  as  just  stated.  Manifestly 
the  testimony  was  relevant  and  ma  ■ 
terial.  As  the  defendants  themselves 
say,  it  went  to  the  very  heart  of  the 
case.  Manifestly  also  the  stock  books 
would  be  considered  to  furnish  the 
very  best  history  of  its  shares  in  any 
business  matter  or  transaction  in 
commercial  life.  Regular  entries, 
such  as  books  of  this  nature  contain, 
afford  the  basis  of  undertakings  of 
the  greatest  magnitude  and  it  would 
be  a  rare  case  where  the  investor  or 


man  of  business  would  call  for  the 
verification  of  entries  by  employes, 
which  verification  could  ordinarily  be 
obtained  only  with  much  difficulty. 

In  our  opinion  these  considera- 
tions should  have  great  weight  in  a 
court  of  law  although  we  do  not  feel 
called  upon  in  the  present  case  to 
state  any  broader  exception  to  the 
hearsay  rule  than  the  necessities  of 
the  case  require.  It  is  sufficient  now 
to  say  that  we  think  in  any  case, 
civil  or  criminal,  where  the  question 
presented  is  whether  statements  made 
by  a,  party  relating  to,  or  involvin.^ 
an  inquiry  into,  the  history  or  trans- 
fers of  the  shares  of  a  corporation  or 
representations  concerning  the  finan- 
cial condition  of  a  corporation  are 
true  or  false,  and  no  contention  is 
made  that  the  books  of  the  corpora- 
tion have  not  been  accurately  kept, 
that  such  books — the  stock  books  and 
other  books — regularly  kept  in  duo 
course  of  business  should  be  received 
in  evidence  in  proof  of  the  statements 
they  contain.  It  would  be  practically 
impossible  to  establish  the  truth  or 
falsity  of  the  statements  or  repre- 
sentations in  any  other  way.  If  pos- 
sible it  would  involve — taking  the 
stock  books  for  example — a  lament- 
.Tble  waste  of  time  serving  no  useful 
purpose,  to  establish  the  actual  sig- 
natures in  hundreds  of  cases  where  no 
one  suggests  that  any  signature  is  a 
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its  members.*  The  general  rule  is  to  the  effect  that  a  statute  alone 
can  authorize  a  member  of  a  corporation  or  the  corporation  itself, 
to  use  the  corporate  records  as  evidence  against  a  third  person  or 
stranger,®  m  the  absence  of  proof  that  he  knew  and  assented 


forgery.  Moreover,  a  person  who 
makes  statements  concerning  the 
condition  or  affairs  of  'a  corporation 
is  not  in  a  position  to  object  when 
the  regular  books  of  the  corporation 
are  used  against  him.  If  he  bo  an 
officer  of  the  corporation  and  made 
such  representations  he  should  cer- 
tainly be  bound  by  the  books  and  if 
he  be  a  stranger  and  make  state- 
ments without  knowledge  he  cannot 
complain.''  '  Wilson  v.  United  States, 
190  Fed.  427,  437,  111  C.  C.  A.  231 
(1911),  per  Noyes,  J. 

4.  Alabama. — Curtis  v.  Parker,  136 
Ala.  217,   33   So.   935    (1902). 

California. — Meridian  Oil  Co.  v. 
Dunham,  5  Gal.  App.  367,  90  Pac. 
469    (1907). 

Connecticut. — Fish  v.  Smith,  7.3 
Conn.  377,  47  Atl.  711,  84  Am.  St. 
Eep.   161    (1900). 

Delaware. — Jefferson  v.  Stewart,  4 
Harr.   82    (1843). 

District  of  Columbia.- — National 
Express  &  Transp.  Co.  v.  Morris,  15 
App.   Cas.   262    (1899). 

Georgia. — ^Howard  v.  Glenn,  85  Ga. 
238,  11  S.  E.  610;  21  Am.  St.  Rep. 
156    (1890). 

Illinois. — Protection  Life  Ins.  Co. 
V.  Dill,  91  111.  174  (1878);  Peake  v. 
Wabash  R.  R.  Co.,  18  111.  88  (1856)  ; 
Ryder  v.  Alton  &  Sangamon  R.  Co., 
13  111.  516  (1851). 

Indiana. — Vawter  v.  Franklin  Col- 
lege, 53  Ind.  88   (1876). 

lowa.-^St.  Louis  &  Cedar  Rapids 
R.  Co.  V.  Eakins,  30  Iowa  279   (1870). 

Louisiana. — Hatch  v.  City  Bank,  1 
Rob.  470   (1842). 

Maine. — Long  Wharf  v.  Palmer,  37 
Me.  379    (1854). 

Maryland. — Tome   v.   Parkersburgh 


Branch   R.   Co.,   39  Md.   36,   17   Am. 
Eep.  540  (1873). 

Michigan. — ^Monroe  v.  Ft.  Wayne, 
J.  &  S.  R.  Co.,  28  Mich.  273   (1873). 

Nebraslca. — Union  Pacifio  Lodge  v. 
Bankers  Surety  Co.,  79  Nebr.  801,  113 
N.  W.  263   (1907). 

New  Jersey. — Black  v.  Lamb,  12  N. 
J.  Eq.   108    (1858). 

New  York. — Poppenhusen  v.  Pop- 
penhusen,  68  Misc.  548,  125  N.  Y. 
Supp.  269  ( 1910)  ;  Wesp  v.  Muckle, 
136  App.  Div.  241,  120  N.  Y.  Supp. 
976  (1910);  Pearsall  v.  Western 
Union  Tel.  Co.,  134  N.  Y.  256,  66  N. 
E.   534,  21  Am.  St.  Rep.  662    (1891). 

Pennsylvania. — Diehl  v.  Adams 
County  Mut.  Ins.  Co.,  58  Pa.  St.  443, 
98   Am.  Dec.   302    (186S) 

Rhode  Island. — Woonsoeket  Union 
R.  Co.  V.  Sherman,  8  R.  I.  564  (1867). 

United  States. — Smith  v.  Moore, 
3  99  Fed.  689,  118  C.  C.  A.  127 
(1912)  ;  Brown  v.  Ellis,  103  Fed.  834 
(1900). 

England. — ^Hill  v.  Manchester  & 
Salford  Water  Works  Co.,  5  B.  &  Ad. 
866,  3  L.  J:  K.  B.  19,  3  N.  &  M.  573, 
27  E.  C.  L.  364    (1833). 

5.  Alabama. — Jones  v.  Trustees 
Wesleyan  University,  46  Ala.  620 
(1871). 

Connecticut. — Howard  Ins.  Co.  v. 
Hope  Mut.  Ins.  Co.,  22  Conn.  394 
(1853). 

Geor-pm.-^Ceutral  R.  &  B.  Co.  v. 
Skellie,  90  Ga.  694,  16  S.  E.  657 
(1892) 

Illinois. — Chase  v.  Sycamore  &  C 
R.  Co.,  38  111.  215    (1865). 

Iowa. — Heffner  v.  Brownell,  83 
Iowa  104,  47  N.  W.  979    (1891). 

Kansas. — Dolan  v.  Wilkerson,  57 
Kan.  758,  48  Pac.  23    (1897). 
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thereto.'     Such  records  have,  however,  heen  admitted  in  certain 
cases/ 

§  3494.  (Private  Documents  and  Writings;  Corporation 
Records;  Independent  Relevancy);  How  Proof  May  be  Made; 
Production  of  Original  Papers. —  The  most  obvious  method  of 
proving  the  existence  of  a  given  corporation  record  is  by  produc- 
tion of  the  original  book  containing  it  and  authenticating  the  same 
as  such  to  the  tribunal  by  the  testimony  of  a  clerk,  secretary^  or 


Louisiwna. — ^Hineks  v.  Converse,  37 
Xa.  Ann.  484   (1885). 

Maryland. — Brown  v.  State,  64  Md. 
199,  1  Atl.  54,  6  Atl.  173   (1885). 

Massachusetts. — Old  South  Soc.  T. 
Wainwright,  156  Mass.  115  30  N.  E. 
476    (1893). 

Minnesota. — ^Redding  v.  Godwin, 
44  Minn.   355,  46  N.  W.  563    (1890). 

Mississippi.- — Wooten  v.  Mobile  & 
■0.  R.  Co.,  89  Miss.  333,  43  So.  131 
(1906). 

Missouri. — Cape  Girardeau  &  S.  L. 
B.  Co.  V.  Kimmel,  58  Mo.  83   (1874). 

Kew  EampsTiire. — South  Hampton 
T.  Fowler,  53  N.  H.  335   (1873). 

'New  Jersey. — Fleming  v.  Reed,  7'' 
TSr.  J.  L.  563,  73  Atl.  399  (1908); 
Whitaker  v.  Miller,  63  N.  J.  L.  587, 
44  Atl.  643   (1899) 

New  Yorh. — Thayer  v.  Schley,  137 
App.  Div.  166,  131  N.  Y.  Supp.  1064 
(1910)  ;  Legrand  v.  Manhattan  Mer- 
cantile Assoc,  44  N.  Y.  Super.  Ct. 
563  (1878),  affirmed  in  80  N.  Y.  633 
(1880). 

Ohio. — Railroad  Co.  v.  Cunnington, 
59  Ohio  St.  337  (1883). 

Pennsylvania. — Com.  v.  Woelper,  3 
Serg.  &  R.  39,  8  Am.  Dec.  638  (1817). 

South  Carolina. — Gaffney  v.  Peeler, 
21  S.  C.  55   (1883). 

Vtah. — Eureka  Hill  Kin.  Co.  v. 
Bullion  B.  &  C.  Min.  Co.,  32  Utah 
236,  90  Pac.  157  (1907). 

West  Virginia. — ^Chesapeake  St  0, 
Ey.  Co.  V.  Deepwater  E.  Co.,  57  W. 
Va.  641,  50  S.  E.  890   (1905). 

United  States. — Oregon  &  C.  R.  Co. 


V.  Grubissich,  306  Fed.  577  (1918); 
Coosaw  Min.  Co.  v.  Carolina  Min.  Co., 
75  Fed.  860   (1896). 

6.  Oregon  &  C.  R.  Co.  v.  Grubissich, 
306  Fed.  577,  134  C  C.  A.  375  (1913)  ; 
Harrison  v.  Remington  Paper  Co., 
140  Fed.  385,  7S  C.  C.  A.  405,  3  L.  R. 
A.  N.  S.  954   (1905)   . 

7.  Connecticut. — ^See  Norman  Print- 
ers Supply  Co.  V.  Ford,  77  Conn.  461, 
59  Atl.  499    (1904). 

Delaware. — See  Star  Loan  Assoc. 
T.  Moore,  4  Pennew.  (Del.)  308,  55 
Atl.  946   (1903). 

North  Carolina. — Buncombe  Turn- 
pike Co.  V.  MeCarson,  IS  N.  C.  305 
(1835). 

Minnesota. — Kitman  v.  Chicago  B. 
&  Q.  R.  Co.,  113  Minn.  350,  139  N.  W. 
844    (1911). 

New  Jersey. — Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501  (1883);  No^th 
River  Meadow  Co.  v.  Christ  Church, 
33  N.  J.  L.  424^  53  Am.  Rep.  358 
(1850). 

New  York. — See  Rudd  v.  RoDmson, 
136  N".  Y.  113,  3G  N.  E.  1046,  23  Am. 
St.  Rep.  816,  13  L.  R.  A.  473   (1891). 

§  3494-1.  Fraternal  Relief  Assoc,  v. 
Edwards,  9  Ga.  App.  43,  70  S.  E.  365 
(1910)  ;  Smith  V.  Natchez  Steamboat 
Co.,  1  How.   (Miss.)    479    (1837). 

Secretary  a  stockholder.  The  fact 
that  the  secretary  who  produces  the 
minutes  is  a  stockholder  is  not  a 
sufficient  reason  tg  justify  their  ex- 
clusion. Morgan  v.  Lehigh  Valley 
Coal  Co.,  215  Pa.  443,  64  Atl.  633 
(1906). 
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other  person  acquainted  witli  the  facts.^  Nor  is  it  any  reason  for 
the  rejection  of  the  proof  offered  that  the  clerk  or  secretary  by 
whom  the  authentication  is  made  is  interested  in  the  litigation 
itself.* 

The  authentication  of  the  custodian  or  other  witness  *  who  saw 
the  entry  made  ®  will  be  sufficient  for  admissibility  although  the 
entry  is  not  in  the  handwriting  of  the  proper  officer  of  the  com- 
pany.* Nor  need  authentication  be  under  the  seal  of  the  corpora- 
tion,''  It  must,  however,  as  a  general  rule,  be  shown  that  the  books 
have  been  kept  by  the  proper  officer  of  the  company  or  by  some 
one  for  him  in  his  absence.*     Mere  correspondence  between  the 


2.  Colorado. — ^Le  Master  v.  People, 
64  Colo.  416,  131  Pac.  269  (1913). 

Georgia.— Lov/ry  Nat.  Baiik  v. 
Fickett,  123  Ga.  489,  50  S.  E.  396 
(1906). 

Illinois. — Cantwell  v.  Welch,  18? 
111.  275,  58  N.  E.  414  (1900);  Man- 
del  V.  Swan  Land  &  Cattle  Co.,  154 
111.  177,  40  N.  E.  463,  45  Am.  St. 
Eep.  134,  37  L.  R.  A.  313  (1895). 
See  Chott  v.  Tivoli  Amusement  Co., 
114  111.  App.  178   (1904). 

Louisiana. — Interstate  Trust  &  B. 
Co.  V.  Powell  Bros.  &  S.  Co.,  126  La. 
22,  53  So.  179    (1910). 

New  York. — Churoli  of  St.  Stanis- 
laus v.  Algemeine  Verein,  164  N.  Y. 
606,  58  N.  E.  1086,  affirming  31  N. 
Y.  App.  Div.  133,  52  N.  Y.  Suppl.  922 
1900)  ;  Highland  Turnpil^e  v.  Mc- 
Kean,  10  Johns.  (N.  Y.)  154,  6  Am. 
Dec.  334   (1813). 

Pennsylvania.  —  Wyss-Thalman  v. 
Beaver  Valley  Brewing  Co.,  219  Pa. 
189,  68  Atl.  187    (1907). 

Virginia. — ^Vanderwerken  v.  Glenn, 
85  Va.  9,  6  S.  E.  806  ( 1888 )  ;  Lewis  v. 
Glenn,  84  Va.  947,  6  S.  E.  866  (1888). 

As  admissions  of  the  company  the 
entry  will  be  sufficient  although  a 
countersigning  officer  was  appointed 
to  validate  the  instrument  to  which 
the  entry  refers.  ,  North  America 
BMg.  Assoc.  V.  Sutton,  35  Pa.  St. 
463,  78  Am.  Dec.  349   (1860). 


3.  Stebbins  v.  Merritt,  10  Cush. 
(Mass.)  37  (1852);  Wiggin  v.  Free- 
will Baptist  Church,  8  Mete.  (Mass.) 
301   (1844). 

4.  Hurwitz  v.  GroSs,  5  Gal.  App. 
614,  91  Pac.  109  (1907);  Illinois 
Conference  v.  Plagge,  177  111.  431,  53 
N.  E.  76  (1899),  69  Am.  Se.  Kep. 
352,  affirming  76  111.  App.  4:6>i 
( 1898 )  ;  Syuchar  v.  Workingmen'a 
Co-operative  Assoc,  14  Misc.  (N.  Y.) 
10,   35  N.  Y.   Suppl.   124    (1895). 

5.  St.  Lawrence  Mut.  Ins.  Co.  v. 
Paige,  1  Hilt.    (N.  Y.)   430   (1857). 

6.  United  Growers  Co.  v.  Eisner,  23 
App.  Div.  (N.  Y.)  1,  47  N.  Y.  Suppl. 
906    (1897). 

7.  Fleming  v.  Wallace,  2  Yeates. 
(Pa.)    120    (1796). 

8.  Colorado. — Union  Gold  Min.  Co. 
V.  Rocky  Mountain  Nat.  Bank,  3 
Colo.   565    (1875). 

Connecticut. — Bartholomew  v.  Far- 
well,  41  Conn.  107   (1874). 

Georgia. — See  Merchants'  Bank  v. 
Eawls,  7  Ga.  191,  50  Am.  Dec.  394 
(1849). 

Iowa. — St.  Louis  &  Cedar  Rapids 
E.  Co.  v.  Eakins,  30  Iowa  379  (1870). 

Maine.  —  Whitman  v.  Granite 
Church,  34  Me.  236    (1844). 

Maryland. — State  v.  Trimble,  104 
Md.  317,  64  Atl.  1026    (1906). 

Mississippi. — Smith  v.  Natchez 
Steamboat  Co.,  1  How.  479   (1837) 
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handwriting  in  which  the  entry  is  made  and  the  person  stated  in 
the  book  to  have  been  the  proper  officer  of  the  company  has  been 
held  not  to  be  sufficient  authentication.*  Extrinsic  evidence  will 
be  required  to  the  effect  that  the  person,  in  whose  handwriting  the 
entry  is,  was,  in  point  of  fact,  the  secretary  or  other  proper  officer 
of  the  company  to  make  the  entry. 

§  3495.  (Private  Documents  and  Writings;  Corporation 
J^ecords;  Independent  Relevancy;  How  Proof  May  be  Made; 
Production  of  Original  Papers)  ;  Loose  Memoranda. —  It  is  not 

necessary  that  the  record  of  the  stockholders'  meetings  should 
have  been  at  once  entered  upon  the  book  of  original  permanent 
entries  where  goood  faith  can  be  assumed.  The  contemporaneous 
memoranda  may  have  been  made  upon  loose  sheets  of  paper  and 
laid  aside  in  a  drawer  or  other  convenient  place,  even  for  an  ex- 
tended period.^  In  fact  the  memoranda,  though  intended  to  be 
amplified  as  well  as  extended,  constitutes  the  record  until  it  has 
been  duly  placed  in  permanent  form.^ 

§  3496.  (Private  Documents  and  Writings;  Corporation 
Records;  Independent  Relevancy;  Mow  Proof  May  be  Made); 

By  Copy. —  By  statutory  provisions  in  several  states  corporate 
records  may  be  proved  by  the  use  of  a  certified  copy,^  or  by  one 

New  York. — Highland  Turnpike  v.  §    3496-1.    Maynard    v.    Interstate 

McKean,   10  Johns.   154,  6  Am.  Dec.  Bldg.  &  L.  Assoc,  113  Ga.  443,  37  S. 

324    (1813).     See  Leonard  v.   Faber.  E.  741    (1900);   Chicago,  B.  &  Q.  R. 

52    App.    Div.    495,    65    N.    Y.    Suppl.  Co.  v.   Weber,   319   111.  372,   76  N.  E. 

S91    (1900).  489    (1905);    Cantwell   v.   Stockmen's 

Pennsylvania. — Pittsburg    Coal    Co.  Bldg.,   L.   &   S.   Union,    88    111.   App. 

T.  Fosten,  59  Pa.  St.  365    (1868).  247    (1899)    affirmed   in   Cantwell   v. 

Rhode    Island.— Ka,jes    v.    Kenyon,  Welch,    187    111.    275,    58    N.    E.    414 

7  R.  I.  136  (1862).  (1900)  ;   Mandel  v.   Swan  Land  &   C. 

EnffJand.—B..  v.  Mothersell,   1  Str.  Co.,    154   111.   177,   40   N.   E.   463,   45 

«3    (1795).  Am.   St.   Rep.   124.   27  L.  U.  A.   313 

9.   Highland   Turnpike  v.   McKean,  (1895). 

10  Johns.    (N.  Y.)   154,  16  Am.  Dec.  This    form    of    authentication    for 

324    (1813).  corporation  records  has  been  held  to 

§  3495-1.  Vawter  v.  Franklin  Col-  he  the  "best  evidence";   and  printed 

lege,  53  Ind.  88   (1876).  copies     have     accordingly     been     re- 

2.     Waters     v.     Gilbert,     2     Cush.  jected.     Page  v.  Knights  and  Ladies 

(Mass.)    27    (1848).     See  also,  Pru-  of  America,    (Tenn.   Ch.   App.   1900) 

den  V.  Alden,  23  Pick.    (Mass.)    184,  61  S.  W.  1068. 

34  Am.  Dec.  51   (1839).  There  must  be  a  compliance  with 


4807 


COEPOEATION  EeCOEDS. 


§  3496 


verified  as  true  by  the  oath  of  a  witness,  i.  e.,  a  sworn  copy.*  Such 
a  provision  will  not  be  so  far  extended  as  to  cover  the  book  account 
of  a  corporation  with  one  of  its  members  respecting  loans  made  to 
him.* 

As  a  matter  of  administration  entirely  apart  from  statutory 
provisions,  a  copy  of  a  corporation  record  will  be  received  by  a 
presiding  judge  upon  satisfactory  authentication  of  the  correct- 
ness of  the  copy.*  The  judge  may  properly  be  satisfied  by  the 
official  attestation  or  certification  by  the  signature  of  the  secretary  ^ 


the  provisions  of  the  statute  respect- 
ing the  mode  of  certification.  Grand 
Lodge  A.  O.  U.  W.  v.  Young,  123  111. 
App.    628     (1906). 

2.  Alabama. — Henderson  v.  Bank 
at  Montgomery,  11  Ala.  855    (1847). 

Illinois. — Cantwell  v.  Welch,  187 
111.  275,  58  N.  E.  414  (1900)  ;  Man- 
del  V.  Swan  Land  &  C.  Co.,  154  111. 
177,  40  N.  E.  462,  45  Am.  St.  Rep. 
124,  27  L.  E.  A.  313   (1895). 

Indiana. — Van  Riper  v.  American 
Cent.  Ins.  Co.,  60  Ind.  123  (1877). 
See  also.  King  v.  Enterprise  Ins.  Co., 
45  Ind.  43    (1873). 

MassdcJiusetts. — Hallowell  &  Au- 
gusta Bank  V.  Hamlin,  1.  Mass.  178 
(1817). 

United  States. — Brown  v.  Ellis,  103 
Fed.   834    (1900). 

See  also,  Ide  v.  Pierce,  134  Mass. 
260   (1883). 

3.  "  It  does  not  seem  to  have  been 
intended  by  the  legislature,  by  this 
provision,  to  provide  that  the  con- 
tents of  the  books  of  account  of  a 
private  corporation  may  be  used  in 
evidence  in  a  matter  different  from 
that  in  which  the  contents  of  such 
books  of  natural  persons  may  be 
r.sed."  Coppes  v.  Union  Nat.  Sav.  & 
Loan  Assoc.  (Ind.  App.  1903),  67  N. 
E.  1022,  1025,  per  Black,  J. 

4.  Interstate  Trust  &  B.  Co.  v. 
Powell  Bros.  &  S.  Co.,  126  La.  22,  25, 
52  So.  179  (1910);  Zimmerman  v. 
Masonic  Aid  Assoc,  75  Fed.  236 
'1896). 


5.  The  certificate  of  the  secretary  of 
a  banking  corporation  will  not  be  re- 
ceived as  a  proper  authentication 
where  it  appears  that  the  act  of  in- 
corporation makes  no  provision  for 
such  an  officer.  Hallowell  &  Au- 
gusta Bank  v.  Hamlin,  14  Mass.  181 
(1817). 

A  different  rule  has  been  applied 
where  a  printed  copy  has  been  at- 
tached to  and  referred  to  by  an  in- 
strument itself  shown  to  have  been 
the  act  of  the  company.  Atlantic 
Mut.  F.  Ins.  Co.  v.  Sanders,  36  N.  H. 
252    (1858). 

The  witness  swearing  to  the  accur- 
acy of  a  copy  must  have  made  it  or 
assisted  to  do  so.  He  cannot  state 
that  a  certain  printed  copy  is  correct, 
unless  he  has  compared  it  witli  the 
original.  Herman  v.  Supreme  Lodge, 
K.  of  P.,  66  N.  J.  L.  77,  48  Atl.  1000 
(1901)  ;  Page  V.  Knights  &  Ladies  of 
America,  (Tenn.  Ch.  App.  1900)  61 
S.  W.   1068. 

Examined  copies  may  be  used  when 
properly  verified.  It  has  been  held 
that  this  examination  must  have  been 
made  by  tlie  proper  custodian  or  en- 
trant; and  that  so  long  as  the  evi- 
dence of  such  a  witness  was  procur- 
able no  other  would  be  received. 
■Should  the  primary  evdence  of  these 
witnesses  be  unattainable  by  reason 
of  death,  absence  from  the  jurisdic- 
tion, or  the  like,  the  court  may  in 
the  exercise  of  its  administrative 
powers    admit    the    copies    upon    the 


§  3497  Peivate  Weitings.  4808 

appended  to  a  copy  of  a  record  of  an  act  of  the  stockholders  or 
directors  further  authenticated  by  the  seal  of  the  company.® 
While  the  relevancy  of  regularity  "^  may,  as  a  matter  of  principle, 
exist  wherever  the  automatism  of  regular  and  routine  conduct  is 
present,  the  desire  of  the  court  in  exercising  its  administrative 
functions  in  this  particular  to  insist  further  upon  the  presence  of 
the  strengthening  element  of  official  or  business  duty  to  do  the  act 
in  question  is  undoubtedly,  in  many  cases,  sound  administration 
and  follows  the  analogy  of  the  so  called  "  exception  to  the  hearsay 
rule "  regarding  declarations  of  deceased  persons  made  in  the 
regular  course  of  business.®  The  certification  of  a  copy  of  a  cor- 
poration's record  made  by  one  not  otHciall_^  connected  with  the 
company  has  no  administrative  value.®  it  i&  not  imperative  that 
the  copy  should  be  a  complete  one  of  the  entire  record.  It  will  be 
regarded  as  sufficient  that  it  should  be  reliable  as  to  the  point  in- 
volved in  the  inquiry.  Thus,  where  the  original  record  of  a  politi- 
cal convention  was  lost,  the  notes  from  which  it  was  made  if  prop- 
erly verified  may  be  received  to  prove  the  fact  of  an  adjournment 
if  complete  as  to  that  matter.^" 

§  3497.  (Private  Documents  and  Writings;  Corporation 
Records;  Independent  Relevancy;  How  Proof  May  be  Made; 
By  Copy) ;  Certificate  of  Facts  Inadmissible. —  It  is  no  part  of 
the  routine  businecs  of  the  secretary  or  other  officer  of  a  eorpora- 
tiou  to  make  up  statements  of  fa«t,  the  legal  or  other  effects  of  the 
records  appearing  upon  his  books,  or  the  like.  He  may  make  and 
authenticate  by  his  certificate  copies  of  the  records  themselves. 
But  there  is  no  relevancy  of  regularity  where  he  undertakes  to 
state  what  the  facts  in  the  matter  are.  Such  statements  are  ac- 
cordingly rejected  as  mere  hearsay.-'     The  officer  can  certify  the 

secondary  authentication  of  proof  of  8.  See  Chapter  XL  herein, 

handwriting.     Gochenauer  v.  Good,  3  9.  Miller  v.  Johnston,  71  Ark.  174, 

Penr.  &  W.   (Pa.)    374    (1831);  Ridg-  72  S.  W.   371    (1903). 

way  V.  Farmers'  Bank,  13  Serg.  k  E.  10.  Palmer  v.  Ruland,  38  Colo.  65. 

(Pa.)    256,  14  Am.  Dec.  681    (1824).  62  Pac.  841    (1900). 

6.  Purser  v.  Eagle  Lake  Land  &  I.  §  3497-1.  Oakes  v.  Hill,  14  Pick. 
Co.,  Ill  Cal.  139,  43  Pac.  533  (1896)  ;  (Mass.)  443  (1833).  See  also,  Tess- 
Barcello  y.  Hapgood,  118  N.  C.  712,  mann  v.  Supreme  Commandery  of  U. 
24  S.  E.  134  (1896).  See  also,  White-  P.,  103  Mich.  185,  61  N.  W.  261 
Jiouse    V.    Bickford,    39    N.    H.    471  (1894). 

(1854).  §  3498^1.  See  CShap.  XLIII  herein. 

7.  See  Cliapter  XLIII  herein. 
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records  to  tlie  tribunal  and  leave  it  to  determine  what  the  papers 
mean  or  as  to  their  effect.  A  certificate  that  there  is  no  recoa-d 
upon  a  given  point  stands  in  much  the  same  administrative  posi- 
tion. 

§  3498.  (Private  Documents  and   Writings);  Ecclesiastical 

Records. —  The  relevancy  of  regularity  which  makes  hearsay 
primary  evidence  of  the  facts  asserted  under  certain  sets  of  facts 
creating  what  may  be  called  an  automatism  of  routine/  clearly 
attaches  in  case  of  official  church  registers  kept  by  clergymen  and 
other  ecclesiastical  officers.  The  business  and  official  duty  to  re- 
cord the  act  done  is  evident;  and  while  the  direct  command  of  law 
is  not,  as  a  rule,  present  as  in  case  of  public  official  duty,  the  high 
moral  character  and  disinterestedness  of  the  entrants  frequently 
supply  an  exceptionally  strong  element  of  subjective  relevancy. 
Original  church  records  of  births,  deaths  or  marriages  will,  there- 
fore, as  an  admistrative  matter,  i.  e.,  apart  from  any  rule  of  law, 
statutory  or  otherwise,  be  received  in  evidence.^  In  like  manner, 
the  fact  and  date  of  baptism  may  be  established  by  the  original 
entries  in  a  book  used  for  the  purpose  of  recording  the  conferring 
of  the  sacrament  by  the  proper  ecclesiastical  authority.^ 

2.  Maxwell   v.    Chapman,    8    Barb.       (Civ.     App.     1894)     35    S.    W.     440 
(N.    Y.)    579    (1850);    Blackburn    v.       (1894). 

Crawfords,  3  Wall.  (U.  S.)  175,  18  L.  United  States. — Blackburn  v.  Craw- 

ed.    186    (1865);    Meconce   v.   Mower,  ford,    3    Wall.    175,    18    L.    ed.    18G 

37  Kan.  398,  15  Pac.  155   (1887).  (1865). 

3.  Cannecticut. — Huntly   v.    Comp-  England. — O'Connor    v.    Malone,    3 
stock,  3  Root  99    (1794).  CI.  &  F.  573,  Macl.  &  R.  468,  7  Eng. 

Maryland. — Weaver   v.   Leiman,   53  Reprint  814    (1839). 
Md.   708    (1879).  Canada.— Connolly    v.     Consumers' 

Massachusetts. — Kennedy  v.  Doyle,  Cordage  Co.,  6  Queb.  Practice  R.  150 

10  Allen   161    (1865).  "(1904);      Sutherland     v.     Young,      1 

Michigan. — Hunt  v.  Supreme  Coun-  Manitoba  38   (1884). 
cil  of  Chosen  Friends,  64  Mich.  671,  "  This  doctrine  is  grounded  on  the 

31   N.   W.   576,   8   Am.   St.  Rep.   855  presumption  that  relatives  of  a  fam- 

(1887);    Durfee  v.  Abbott,   61   Mich,  ily,   having  no  motive  to  deceive   or 

471,  38  N.  W.  531   (1886).  misrepresent    the    truth,    would    not 

Neio  York. — Kabok  v.  Phoenix  Mut.  procure   a   registration   of   the   birth, 

L,  I.  Co.,  4  N.  Y.  Suppl.  718,  51  Hun  baptism,    marriage    or    death   of    an- 

639,    31   N.   Y.    St.    R.   203    ( 1889 )  ;  other  member  of  the  family  that  was 

Clark  V.   St.  James'  Church  Soc,  31  untrue;  and  when  this  presumption  is 

Hun  95   (1880).  strengthened  by  the  religious  solem- 

Texas. — Overall,      T.      Armstrong,  nity,  under  which  the  registration  is 
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§  3499.  (Private  Documents  and  Writings;  Ecclesiastical 
Records) ;  Collateral  Facts. —  Only  as  to  the  doing  and  recording 
of  the  main  fact — tie  ecclesiastical  act  -which  it  is  within  the 
routine  duty  of  the  entrant  to  perform — does  the  relevancy  of 
regularity  apply.  Collateral  or  incidental  facts  as  to  which,  the 
entrant  can  have,  as  a  rule,  no  personal  knowledge  wnd  which  are 
not  part  of  his  duty  either  to  know  or  enter  on  the  record  cannot 
be  established  in  this  way.  Thus,  a  clergyman  who  baptizes  a  per- 
son cannot  add  to  his  record  the  date  of  this  person's  hirth,^  or 
that  a  child  was  baptised  as  the  legitimate  child  of  his  parents.^ 
The  fact  of  the  baptismal  entry  may,  however,  be  independently 
relevant  in  assisting  to  establish  the  date  of  the  birth  of  the  bap- 
tised person  ^  and  other  facts  of  a  similar  nature  in  such  a  way 
as  to  make  the  record  of  it  admissible  as  proof  of  the  facts  asserted. 

§  3500.  (Private  Documents  and  Writings);  Nautical  Rec- 
ords.—  By  act  of  congress  a  log  book  regularly  and  properly 
kept,  in  full  compliance  with  the  terms  of  the  statute,^  is  made 
prima  facie  evidence  of  observations  noted  in  it.^     The  statement 


procured  it  seems  to  us  that  church 
registers  of  these  events,  when  regu- 
larly kept  by  the  clergymen,  are  very 
persuasive  evidence."  Collins  v. 
German-American  Mut.  L.  Assoc,  113 
Mo.  App.  209,  221,  86  S.  W.  891 
(1905),  per  Bland,  P.  J. 

§  3499-1.  Louisiana. — See  Fletcher 
V.  Cavalier,  4  La.  267   (1833). 

Maryland. — Weaver  v.  Leiman,  53 
Md.  708    (1879). 

Massachusetts. — Whitcher  v.  Mc- 
Laughlin, 115  Mass.  167    (1874). 

Michigan. — Hunt  v.  Supreme  Coun- 
cil of  C.  F.,  64  Mich.  671,  31  N.  W. 
576,  8  Am.  St.  Rep.  855  (1887)  ;  Dur- 
fee  V.  Abbott,  61  Mich.  471,  28  N.  W. 
521    (1886). 

Minnesota. — ^Houlton  v.  Manteuffel, 
51  Minn.   185,  53  N.  W.  541    (1892). 

Hew  Mexico. — Berry  v.  Hull,  6  N. 
M.  643,  30  Pac.  936    (1892). 

iVetu  York. — Kabok  x.  Phoenix  Mu- 
tual Life  Ins.  Co.,  4  N.  Y.  Suppl.  718 
(1889);    Jaeobi   v.   Germania   Order, 


73  Hun  602,  26  N.  Y.  Suppl.  318 
(1893). 

Texas. — Baldwin  v.  Salgado,  (Civ. 
App.  1911)    135  S.  W.  608. 

Wisconsin. — Herman  v.  Mason,  37 
Wis.  273    (1875). 

England. — Wihen  v.  Law,  3  Star- 
kie  63    (1821). 

2.  Blackburn  v.  Crawfords,  3  Wall. 
(U.  S.)   175,  18  L.  ed.  186   (1855). 

3.  Whitcher  v.  McLaughlin,  115 
Mass.   167    (1874). 

§  3500-1.  Worth  v.  Mumford,  1  Hilt. 
(N.  Y.)  1  (185.5)  ;  Cloutman  v.  Tun- 
ison,  5  Fed.  Gas.  No.  3,907,  1  Sumn. 
373    (1833). 

No  extra  territorial  effect  attaches 
to  the  operation  of  such  a  statute. 
It  affects  merely  the  courts  estab- 
lished by  the  sovereign  power  which 
enacts  it.  Basquall  v.  The  City  of 
Carlisle,  39  Fed.  807,  5  L.  R.  A.  53 
(1889). 

2.  Jones  v.  The  Phoenix,  13  Fed. 
Cas.  No.  7,489,  1  Pet.  Adm.  201 
(1800). 


4811 


Nautical  Eecoeds. 


§  3500 


must  be,  so  far  as  practicable,  one  of  fact.  The  element  of  infer- 
ence should  be  minimized.  A  sailor,  for  example,  may  properly  be 
said  \o  have  left  the  vessel  without  leave ;  but  not  to  have  "  aban- 
doned "  her.^  The  entry  must  also  have  been  made  on  the  very 
day  of  the  occurrence  of  the  event  which  it  records.*  Apart  from 
statute,  the  log  book  has  been  held  inadmissible  as  proof  of  the 
facts  asserted  in  it ;  ^  especially  when  self-serving  and  offered  by 
the  entrant.®  The  statement,  being  unsworn,  is  hearsay  and  irre- 
levant except  so  far  as  aided  by  a  relevancy  of  regularity  in  the 
making  in  an  automatic  way  of  routine  entries.  For  example,, 
except  undeir  special  authority  of  law  the  log  book  will  not  be  re- 
ceived as  proof  of  the  date  of  the  vessel's  sailing.^  So  the  marine 
protest  of  a  master  mariner  will  not,  in  the  absence  of  special  au- 
thorization, be  received  as  evidence  of  the  facts  asseirted  in  favor  cf 
himself  or  his  owners.*^    If,  however,  it  were  called  for  by  the  op- 


3.  Worth  V.  Mumford,  1  Hilt.  (N. 
Y.)    1   (1855). 

4.  Cloutman  v.  Tunison,  5  Fed.  Cas. 
No.  3,907,  1  Sumn.  3T3  ( 1833 )  ;  The 
Phoebe  v.  Dignum,  19  Fed.  Cas.  No. 
11,110,  1  Wash.  48  (1803).  See  also, 
Brink  v.  Lyons,  18  Fed.  605    11883). 

5.  Worth  V.  Mumford,  1  Hilt.  (N. 
Y.)  1  (1855);  Cameron  v.  Rich,  5 
Rich.  (S.  C.)  353,  53  Am.  Dec.  747 
(1852);  The  Kentucky,  148  Fed.  500 
(1906);  Worrall  v.  Davis  Coal,  etc., 
Co.,  113  Fed.  549  (1903);  U.  S.  v. 
Gilbert,  35  Fed.  Cas.  No.  15,  304,  3 
Sumn.  19  (1834)  ;  U.  S.  v.  Sharp,  37 
Fed.  Cas.  No.  16,264,  Pet.  C.  C.  113 
(1815);  U.  S.  V.  Mitchell,  26  Fed. 
Cas.  No.  15,793,  3  Wash.  95  (1811); 
Smallwood  v.  Mitchell,  3  N.  C.  145 
(1801). 

6.  U.  S.  V.  Gilbert,  35  Fed.  Cas.  No. 
15,304,  2  Sumn.  19    (1834). 

7.  U.  S.  V.  Gilbert,  25  Fed.  Cas.  No. 
15,204,  2  Sumn  19  (1834).  See  also, 
D'Israeli  v.  Jowett,  1  Esp.  427 
(1795). 

8.  Connecticut. — Hempstead  v.  Bird, 
1  Day  91   (1803). 

Georgia. — StraflBn  v.  Newell,  T.  U. 
P.   Charlt.  334    (1834). 


Louisiana. — Peck  v.  Gale,  3  La.. 
330    (1833). 

Maryland. — Patterson  v.  Maryland 
Ins.  Co.,  3  Harr.  &  J.  71,  5  Am.  Dec- 
419    (1810). 

North  Carolina. — ^Cunningham  v., 
Butler,  3  N.   C.  392    (1806). 

Pennsylvania. — Richette  v.  Stewart, 
1  Dall.  317,  1  L.  ed.  154  (1788); 
Nixon  V.  Long,  1  Dall.  6,  1  L.  ed.  13. 
(1762). 

South  Carolina. — Cudworth  v.  South 
Carolina  Ins.  Co.,  4  Rich.  416,  55  Am. 
Dee.  693   (1851). 

Tennessee. — Doherty  v.  Farris,  3' 
Yerg.   73    (1830). 

United  States. — Hand  v.  The  El- 
vira, 11  Fed.  Cas.  No.  6,015,  Gilp. 
60  (1839).  See  also,  Ruan  v.  Gard- 
ner, 20  Fed.  Cas.  No.  12,100,  1  Wash. 
145    (1804). 

England. — Christian  v.  Coombe,  3^ 
Esp.  489    (1794). 

As  a  matter  of  independent  rele- 
vancy the  protest  may  be  perfectly 
competent.  Thus,  it  may  be  produced 
as  evidence  of  the  fact  that  it  was 
made.  Hempstead  v.  Bird,  1  Day 
(Cora.)  91  (1803).  It  may  be  used' 
to   reinforce  or  corroborate  the   cap- 
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ponent  of  the  entrant  a  different  situation  would  be  presented,^ 
though  it  is  said  to  be  doubtful  if  a  mere  inspection  of  a  log  book 
by  the  party  against  whom  it  is  sought  tq  be  used  renders  it  evi- 
dence in  favor  of  the  party  who  made  it. '° :  It  scarcely  need  be  said 
that  this  rule  or  practice  fails  to  apply  where  the  truth  of  a  log 
book  entry  is  verified  under  oath,  e.  g.,  in  a  deposition. ^^ 

§  3501.  (Private  Documents  and  Writings;  Nautical  Rec= 
ords) ;  Admissions. —  Under  the  general  rules  relating  to  written 
admissions,^  an  entry  in  a  log  book  is  perfectly  competent  against 
those  who  made,  authorized  or  directed  the  making  of  any  entry 
in  it.^  Thus,  for  example,  though  marine  protests  by  the  master 
of  a  vessel  cannot,  without  special  circumstances,  be  used  on  be- 
half of  the  entrant  oo-  his  principals,  any  relevant  statement  may 
be  used  against  either  or  both  of  them.^ 

§  3502.  (Private  Documents  and  Writings);  Secret  Society 
Records. —  Should  a  business  or  routine  duty  rest  upon  the  offi- 
cers of  a  lodge  of  Masons  or  other  secret  ot  fraternal  organization 
to  keep  regular  records,  no  reason  is  perceived  why  the  record  when 
properly  authenticated,  should  not  be  admissible  as  to  facts  which 
it  was  the  duty  of  the  entrant  to  record  and  of  which  he  had  per- 
sonal knowledge.^  ISTo  relevancy  of  regularity  can,  however,  ad- 
mit it  as  proof  of  collateral  facts  asserted,  such  as  the  age  ^  of  a 

tain's  testimony  as  a  witness.     Samp-  3.  Atlcins  v.  Elwell,  45  N.  Y.  753 

son    V.    Johnson,    21    Fed.    Cas.    No.  (1871)  ;  Merriman  v.  The  May  Queen, 

13,281,  2  Cranch.  C.  C.  107   (1814).  17   Fed.   Cas.  No.   9,481,  Newb.  Adni. 

9.  "Where  they  are  called  for  and  464   (1864). 

made  use  of  by  the  other  party  for  §  3502-1.  Leach  v.  Dodson,  64  Tex. 

the   purpose   of   cross  examining   the  185     (1885).      See    also,    Wiener    v. 

opposing  witnesses  and  the  testimony  Zweib,    (Tex.   Civ.   App.)    138   S^   W. 

so  adduced  is  more  intelligible  by  a  699    (1910);    Howard   v.   Eussell,   75 

reference  to   the  books,  which   is  the  Tex.   171,  13  S.   W.  535    (1889). 

case  here,   they  should  be   received."  In  the  two   latter  cases  the  books 

The    Kentucky,    148    Fed.    500,    504  offered  were  over  thirty  years  of  age 

(1906),  per  Adams,  J.  and   the  court  expressed  the  opinion 

10.  Worrall  v.  Davis  Coal  &  C.  Co.,  that  the  presumption  should  be  after 
113  Fed.  549   (1902).  such  a  lapse  of  time  that  the  entry 

11.  Falconer  v.  Hanson,  1   Campb.  was  correctly  made. 

171,  10  Rev.  Rep.  663    (1808).  2.   Cinnecticut  Mut.  L.   Ins.   Co.  v. 

§  3501-1.  Supra  §§  1356  et  seq.  Schwenk,  94  U.  S.  593,  84  L.  ed.  294 

2.  United  States  v.  Gilbert,  25  Fed.  (1876). 
Cas,  No.   15,204,  2  Sumn.   19    (1834). 
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member  -wliieh  it  is  no  part  of  the  duty  of  tlie  entrant  to  record 
and  as  to  vfiiich  knowledge  could,  as  a  rule,  have  been  acquired  only 
through  tbe  information  of  others. 

§  3503.  (Private  Documents  and  Writings);  Compelling 
Adversary  to  Produce. —  The  right  of  a  party  to  call  upon  his 
opponent  to  ptroduce  some  writing  within  bis  power  or  control  for 
the  inspection  of  the  former,  is  to  a  great  extent,  controlled  by 
legislative  enactment,  providing  a  mod©  of  relief  in  addition  to 
the  equitable  method  by  bill  of  discovery.^  Among  the  earliest 
statutes  were  the  act  of  Congress  by  whicb.  the  court  was  authorized 
to  impose  a  penalty  of  nonsuit  or  default  upon  a  party  for  the 
non-production  of  papers  which  he  was  ordered  to  produce,^  and 
the  New  York  act  which  permitted  tbe  court  in  case  of  disobedi- 
ence of  such  an  order  to  strike  out  a  pleading  and  order  judgment 
for  tbe  opposite  party.*  Other  statutes  subsequently  passed  in 
tbe  various  States  are  along  much  the  same  lines,*  their  object 


§  350»-l.  Geyger  v.  Geyger,  10  Fed. 
Cas.  No.  5,375,  2  Dall.  332   (1795). 

2.  "  By  tie  common  law,  a  notice 
to  produce  a  paper,  merely  enables 
the  party  to  give  parol  evidence  of 
its  contents,  if  it  be  not  produced. 
Its  non-prodaction  has  no  other  legal 
consequence.  This  act  of  Congress 
lias  attached  to  the  non-production  of 
a  paper,  ordered  to  be  produced  at 
the  trial,  the  penalty  of  a  nonsuit  or 
default.  This  is  the  whole  extent  of 
the  law.  It  does  not  enable  parties 
to  compel  the  production  of  papers 
before  trial,  but  only  at  the  trial,  by 
making  such  a  case,  and  obtaining 
Biich  an  order  as  the  act  contemp- 
lates. The  applicant  must  show  that 
the  paper  Axists,  and  is  in  the  con- 
trol of  the  other  party;  that  it  is 
pertinent  to  the  issue,  and  that  the 
case  is  such  that  a  court  of  equity 
would  compel  its  discovery."  lasigi 
V.  Brown,  1  Curtis  C  C.  (IT.  S.)  401, 
402   (1853),  per  Curtis,  J. 

3.  GouU  v.  McCarty,  11  N.  Y.  575 
(1854). 
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4.  Alabama. — ^Rarden  v.  Cunning- 
ham, 136  Ala.  263,  34  So.  26   (1902). 

Califorma. — Morehouse  v.  More- 
house, 136  Cal,  332,  68  Pao.  976 
(1902);  Barnstead  v.  Empire  Min. 
Co„  5  Cal.  299    (1855). 

DelavMre. — Thomas  v.  Pennsyl- 
vania R.  Co.,  2  Pennew.  411,  47  Atl. 
380   (1899). 

Florida. — Sinclair  v.  Gray,  9  Ma. 
71    (1860). 

Georgia. — ^Marshall  v.  MeNeal,  114 
Ga   622,  40  S.  E.  796   (1901). 

Illinois. — ^Meeth  v.  Rankin  Briclc 
Co.,  48  111.  App.  603    (1893). 

Indiana. — Silvers  v.  Juneton  E. 
Co.,  17  Ind.  142   (1861). 

Louisiana. — ^Murison  v.  Butler,  18 
La.  Ann.  197   (1866). 

Michigan. — Grant  v.  Masterton,  55 
Mich.  161,  20  'H.  W.  885    (1884). 

Missouri. — State  v.  Fitzgerald,  130 
Mo.  407,  32  S.  W.   1113    (1895)    . 

New  Jersey. — Flemming  v.  Law- 
less, 56  N.  J,  Eq.  138,  38  Atl.  83-1 
(1897). 
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generally  being  to  relieve  the  situation  at  common  law,  whioh,  ex- 
cept in  a  few  cases,^  aiforded  practically  no  relief.  Under  the 
procedure,  there  existing,  where  a  party  wished  to  inspect  papers 
in  the  hands  of  an  opponent,  he  could  give  the  latter  notice  to  pro- 
duce them.  This  method,  however,  was  veiry  unsatisfactory,  since 
the  court  could  go  no  further,  except  in  a  few  instances,  and  com- 
pel obedience  to  the  order  or  impose  any  penalty  for  disobedience. 
In  case  of  a  refusal  the  writings  still  remained  inaccessible  to  the 
party  asking  for  their  production.  The  only  benefit  obtained  was 
that  after  notice  and  refusal  the  door  was  then  opened  for  the  ad- 
mission of  secondary  evidence  of  the  contents  of  the  papers  asked 
for.« 


mew  York. — ^Hoyt  v.  American 
Exoh.  Bank,  1  Duer.  (N.  Y.)  652,  8 
How.  Pr.   (2M.  \.)   89   (1853). 

North  Carolina. — McDonald  v.  Car- 
son, 95  N.  C.  -377    (1886). 

Ohio. — Johns  v.  Johns,  6  Ohio  273 
<1834). 

Pennsylvania. — Wills  v.  Kane,  8 
Grant  47   (1853). 

United  States. — Tliompson  v.  Sel- 
den,  20  How.  194,  15  L.  ed.  lOai 
(1857);  U.  8.  v.  Twenty-Five  C^ses 
of  Cloths,  28  Fed.  Gas.  No.  16,563, 
Crabbe,  356  (1840)  ;  U.  S.  v.  Twenty- 
eight  Packages  of  Pins,  28  Fed.  Cas. 
No.  16,561,  Gilp.  306  (1833);  U.  S. 
T.  Burr,  25  Fed.  Cas.  No.  14,694 
(1807);  Merchants'  Nat.  Bank  v. 
Boston  State  Nat.  Bank,  17  Fed.  Cas. 
No.  9,448,  3  Cliff.  201   (1868). 

5.  Kentucky.- — ^Seeley  v.  Hobson, 
11  Ky.  L.  Rep.  403    (1889). 

Michigan.- — People  v.  Circuit  Judge, 
41  Mich.  258,  49  N.  W.  921   (1879). 

New  York. — Uiica  Bank  v.  Hillard, 
6  Cow.  (N.  Y.)  62  (1836);  Wallis 
V.    Murray,    4    Cow.     (N.    Y.)     399 


(1825) ;  Jackson  v.  Jones,  3  Cow.  (N. 
Y.)  17  (1824);  Denslow  v.  Fowler,  2 
Cow.  (N.  Y.)  592  (1824);  Willis  v. 
Bailey,  19  Johns.  (N.  Y.)  268  (1822). 

North  Carolina. — Whitten  v.  Tel. 
Co.,  141  N.  C.  361,  54  S.  E.  289 
(1906). 

Pennsylvania.— CoTii.  v.  Meads,  11 
Pa.  Dist.  K.  10  (1902). 

England. — Rowe  v.  Howden,  4 
Bing.  539  note,  13  E.  C.  L.  621 
(1828)  ;  Ratcliffe  v.  Bleasby,  3  Bing. 
148,  3  L.  J.  C.  P.  0.  S.  S08,  10  Moore 
C.  P.  523,  11  E.  C.  L.  80  (1825); 
Powell  V.  Bradbury,  4  C.  B.  541,  56 
E.  C.  L.  541   (1847) 

6.  Alabama. — Golden  v.  Conner,  89 
Ala.  598,  8  So.  148    (1889). 

Arkansas. — Gross  v.  Johnson,  30 
Ark.  396   (1875). 

Illinois. — Hoagland  v.  Great  West- 
ern Tel.  Co.,  30  111.  App.  304  ( 1838 ) . 

United  States. — lasigi  v.  Brown,  12 
Fed.  Cas.  No.  6,993,  1  Curt.  401 
(1853). 

England. — Cooper  v.  Gibbons,  3 
Campb.  363    (1815). 
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CHAPTER  LV. 

Peivatb  Documents  and  Wkitings  ;  Mbmoeanda. 

Private  documents  and  ivritingiSj  3504. 
memoranda,  3504. 

exclusion  of  as  hearsay,  3504. 
as  primary  evidence,  3505. 

admissions,  3505, 
to  refresh  memory,  3506. 

administrative  necessity  for  the  use  of  memoranda, 

3506. 
present'  memory,  3507. 

admissibility  independent  of,  3508. 
probative  relevancy,  3509. 
time  of  making,  3510, 
independent  relevancy,  3511. 
res  gestae,  3511. 

§  3504.  (Private  Documents  and  Writings);  Memoranda; 
Exclusion  of  as  Hearsay. —  Memoranda,  like  other  forms  of  hear- 
say, not  affected  by  some  special  relevancy,  such  as  that  of  spon- 
taneity *  or  regularity,^  which  confers  admissibility  as  primary 
evidence,  or  of  some  "  exception  "  to  tbe  hearsay  rule  as  secondary, 
are  inadmissible,  regardless  of  the  forensic  necessity  of  the  pro- 
ponent. This  is  precisely  the  striking,  practically  the  only,  ano- 
maly of  the  English  law  of  evidence.^  Thus,  for  example,  the 
maker  of  a  self-serving  memorandum  may  be  dead.  Notwithstand- 
ing this  infirmative  suggestion,  the  declaration  may  be  probatively 
relevant  as  to  the  truth  of  the  facts  asserted.  The  f^ct  may  be 
provable  in  no  other  way.  The  memorandum  is,  nevertheless,  re- 
jected.* Death  has  occasionally  been  treated  in  statutory  enact- 
ments as  a  sufficient  reason  for  receiving  hearsay  memoranda.^ 

§  3504-1.    See  Chapter  XLII  herein.  California. — ^Thompson     v.     Orena, 

2.  See  Chapter  XLIII  herein.  134  Cal.  26,  66  Pac.  24   (1901). 

3.  See  §§  2574  et  seq.  OoioratZo.-rDavie  v.  Lloyd,  38  Colo. 

4.  Alabama. — ^Harrison   v.    Cordle,      250,  88  Pac.  446  (1906). 

Sa  Ala.  457  (1853).  District     of     Columbia. — Page     v. 
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§  3505.  (Private  Documents  and   Writings;  Memoranda); 

As  Primary  Evidence ;  Admissions. —  In  any  case  where  memor- 
andum is  relevant  as  primary  evidence,  as  in  case  where  such  a 
document  constitutes  an  admission,^  the  statement  will  he  received.^ 
A  memorandum  may,  under  appropriate  circumstances,  constitute 
an  admission  more  nearly  analogous  to  those  hy  conduct;  which, 
as  is  elsewhere  said,*  are  in  reality  circumstantial  or  probative 
facts.  Thus,  where  a  memorandum  was  read  by  one  of  the  par- 
ties to  a  transaction  to  the  other,  or  by  a  third  person  to  both  of 
two  contracting  parties  and  received  without  dissent  as  expressive 
of  the  terms  of  an  agreement,  the  memorandum  is  admissible.^ 


Burnstine,  3  Mac  Arthur  194  ( 1879 ) . 

Illinois. — ^Sherman  v.  Whiteside,  93 
111.  App.  573,  affirmed  in  190  111.  576, 
60  N.  E.  838    (1900). 

Massachusetts. — ^Mair  v.  Bassett, 
117  Mass.  356   (1875). 

Nevada. — See  Buckley  v.  Buckley, 
16  Nev.  180    (1881). 

New  York. — Vaughn  v.  Strong,  4 
N.  Y.  Suppl.  686,  689    (1889). 

Texas. — Turner  v.  Cochran,  30  Tex. 
Civ.  App.  549,  70  S.  W.  1024    (1902). 

West  Virginia. — Rowan  v.  Cheno- 
•weth,  49  W.  Va.  287,  38  S.  E.  544,  87 
Am.  St.  Rep.  796   (1901). 

5.  Rowland  v.  Philadelphia  &  Bal- 
timore R.  Co.,  63  Conn.  415,  28  Atl. 
103  (1893) ;  Olmstead's  Appeal,  43 
Conn.  110  (1875);  Craft's  Appeal,  42 
Conn.  146  (1875);  Bissell  v.  Beck- 
with,  32  Conn.  509  (1865)  ;  Douglas 
V.  Chapin,  26  Conn.  76   (1857). 

§  3505-1.  Connecticut. — ^Nichols  v. 
Alsop,   10  Conn.  262    (1834). 

Georgia. — Reviere  v.  Powell,  61 
Ga.  30,  34  Am.  Rep.  94   (1878). 

Iowa.- — Nagle  v.  Fulmer,  98  Iowa 
585,  67  N.  W.  369   (1896). 

Maine.' — Bailey  v.  Blanehard,  63 
Me.  168    (1873). 

Hfissouri. — House  Wrecking  Co.  v. 
Sonken,  153  Mo.  App.  458,  133  S.  W. 
355  (1911);  Britian  v.  Fender,  116 
Mo.  App.  93,  92  S.  W.  179   (1905). 


Texas. — ^Newton  v.  Newton,  (Civ. 
App.  1894)   35  S.  W.  159   (1894). 

2.  A  memorandum  showing  a  mu- 
tual agreement  as  to  the  amount  due 
on  a  given  obligation  may  be  used 
by  either  party  against  the  other. 
Meyer  v.  Reichardt,  113  Mass.  108 
(1873). 

3.  See  supra,  §§  1392  et  seq. 

4.  Georgia. — See  Athens  Mfg.  Co. 
V.  Malcolm,  134  Ga.  600,  68  S.  E. 
329   (1910). 

Illinois. — Monroe  v.  Snow,  131  111. 
126,  23  N.  E.  401    (1890). 

Indiana. — ^Cook  v.  Anderson,  20 
Ind.  15    (1863). 

Iowa. — MeDermott  v.  Abney,  106 
Iowa  749,  77  N.  W.  505   (189S). 

Kentucky. — McClelland  v.  Craw- 
ford, 3  Bibb.  336   (1811). 

Massachusetts. — Dickinson  v.  Rob- 
bins,  12  Pick.  74    (1831). 

Mississippi. — Millsaps  v.  Merchants' 
&  Planters'  Bank,  71  Miss.  361,  13  So, 
903   (1893). 

Nebraska. — ^Carstens  v.  McDonald, 
38  Nebr.  858,  57  N.  W.  757   (1894). 

New  York. — Lathrop  v.  Bramhall, 
64  N.  y.  365    (1878). 

Pennsylvania. — Eby  v.  Eby,  5  Pa. 
St.  435   (1846). 

South  Carolina. — ^Miller  v.  Creyon, 
3  Brev.  108    (1806). 

Vermont. — Horsford  v.  Eoote,  3  Vt. 
391   (1831). 


4817  To  Refeesh  Memoet.  !§  3506 

The  ground  is  occasionally  assigned  as  that  of  the  res  gestae  or  as 
an  admission.  The  real  hasis  of  admissibility  is  that  taken  with 
the  circumstances,  the  lack  of  dissent  is  a  probative  fact  tending 
to  show  that  the  memoranda  is  a  true  statement  of  the  agj^ement, 
should  a  dissent  from  an  erroneous  statement  be  natural;  still 
more  so,  it  it  be  required  by  good  faith. 

§  3506.  (Private  Documents  and   Writings;  Memoranda); 

To  Refresh  Memory;  Administrative  Necessity  for  the  Use  of 
Memoranda. —  The  tenure  by  which  the  average  memory  holds 
the  greater  portion  of  the  mind's  content  is  proverbially  slight  and 
fickle.  The  attention  of  fresh  mental  impressions  seems  to  blunt 
the  sharpness  of  the  mental  images  and  to  render  increasingly 
shallow  the  grooves  which  particular  impressions  have  created, 
either  in  the  brain  cells  of  the  natural  man  or  in  the  psychic  or 
metapsychic  materials  of  the  higher  faculties.  Especially  is  this 
true  of  minute  facts  of  an  arbitrary  nature,  e.  g.,  dates,  names, 
figures  and  the  like.  To  place  the  needle  of  attention  as  it  were 
again  in  the  groove  caused  by  the  original  impression  is  a  task  of 
memory.  The  innate  energy  of  tJie  mind  apparently  does  the  rest. 
This  adjustment  may  be  a  mere  matter  of  volition.  The  image 
arises  at  onoe  when  directly  called.  Should  this  not  occur,  the 
most  readily  available  resource  is  to  seek  to  take  advantage  of  the 
well  known  law  of  association.  The  cerebral  or  mental  groove, 
into  which  the  needle  of  attention  now  refuses  to  run,  was  origi- 
nally connected  with  other  grooves  made  at  the  same  time.*    These 

Wisconsin. — ^Hazer    v.    Streich,    92  may  go  on  automatically.    And  so  it 

Wis.  505,  66  N.  W.  720   (1896).  ia  with   the  objects  with   which   our 

United   States. — ^Pacey    v.    McKin-  thinking   is    concerned.     With    some 

ney,  125  Fed.  673,  60  0.  C.  A.  365  persons  each  note  of  a  melody,  heard 

(1903).  but  once,  will  accurately  revive  in  its 

§  350&-1.  "The  laws  of  motor  proper  sec[uence.  Small  boys  at 
habit  in  the  lower  centres  of  the  ner-  school  learn  the  inflections  of  many  a 
vous  system  are  disputed  by  no  one.  Greek  noun,  adjective,  or  verb,  from 
A  series  of  movements  repeated  in  a  the  reiterated  recitations  of  the  up- 
certain  order  tend  to  unroll  them-  per  classes  falling  on  their  ear  as  tl:ey 
selves  with  peculiar  ease  in  that  or-  sit  at  their  desks.  All  this  happens 
der  for  ever  afterward.  Number  one  with  no  voluntary  effort  on  their  part 
awakens  number  two,  and  that  and  with  no  thought  of  the  spelling 
awakens  number  three,  and  so  on,  of  the  words."  1  James,  Psychol, 
till  the  last  is  produced.  A  habit  of  654. 
this    kind    once    become    inveterate 
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grooves  nm  into  each  other.  Place  tHe  needle  of  attention  in  either 
and  it  may  well  run  into  the  other.  Reproducing  one  impression 
in  memory  brings  back  the  other.  It  is  usually  this  law  which  is 
invoked  whenever  one  tries  to  remember  a  forgotten  fact  by  think- 
ing of  something  else. 

§  3507.  (Private  Documents  and  Writings;  Memoranda;  To 
Refresh  Memory);  Present  Memory. —  If  a  memorandum  re- 
freshes the  memory  of  the  witness  so  that  he  is  able  to  state  from 
recollection  the  particulars  there  lecorded,  the  memorandum  will 
not  be  received.^    In  such  a  case  it  is  not  regarded  as  essential  that 


§  35071-L  California. — People  v. 
Lanterman,  9  Cal.  App.  674,  100  Pac. 
730  (1909). 

Connecticut. — Hawken  v.  Daley,  85 
Conn.  16,  81  Atl.  1053    (1911). 

MioMga/n. — Koehler  v.  Abey,  168 
Mich.  113,  133  N.  W.  923    (1911). 

Montana,. — Klpp  v.  Silverman,  25 
Mont.  296,  64  Pac.  884    (1901). 

New  Hampshire.  —  Kelsea  v, 
Fletcher,  48  N.  H.  282  (1869). 

New  York. — Mattison  v.  Mattison, 
303  N.  Y.  79,  96  ]Sr.,E.  359  (1911); 
Howard  v.  McDonough,  77  N.  Y.  593 
(1879). 

"  The  law  recognizes  the  right  of  a 
witness  to  consult  memoranda  in  aid 
of  his  recollection,  under  two  condi- 
tions: First,  when,  after  examining 
a  memorandum  made  by  himself,  or 
known  and  recognized  by  him  as  stat- 
ing the  facts  truly,  his  memory  is 
thereby  so  refreshed  that  he  can  tes- 
tify, as  matter  of  independent  recol- 
lection, to  facts  pertinent  to  the  is- 
sue. In  cases  of  this  class,  the  wit- 
ness testifies  to  what  he  asserts  are 
facts  within  his  own  knowledge;  and 
the  only  distinguishing  difference  be- 
tween testimony  thus  given,  and  or- 
dinary evidence  of  facts,  is  that  the 
witness,  by  invoicing  the  assistance 
of  the  memorandum,  admits  that, 
without  such  assistance,  his  recollec- 
tion of  the  transaction  he  testifies  to, 


had  become  more  or  less  obscured. 
In  cases  falling  within  this  class,  the 
memorandum  is  not  thereby  made 
evidence  in  the  cause,  and  its  con- 
tents are  not  made  known  to  the 
jury,  unless  opposing- counsel  call  out 
the  same  on  cross-examination.  This 
he  may  do',  for  the  purpose  of  testing 
its  sufliciency  to  revive  a  faded  or 
fading  recollection,  if  for  no  other 
reason.  In  the  second  class  are  em- 
braced cases  in  which  the  witness, 
after  examining  the  memorandum, 
can  not  testify  to  an  existing  knowl- 
edge of  the  fact,  independent  of  the 
memorandum.  In  other  words,  cases 
in  which  the  memorandnm  fails  to 
refresh  and  revive  the  recollection, 
and  ttus  constitute  it  present 
knowledge.  If  the  evidence  of 
knowledge  proceed  no  further  than 
this,  neither  the  memorandum  nor 
the  testimony  of  the  witness,  can  go 
before  the  jury.  If,  however,  the 
witness  go  further,  and  testify  that, 
at  or  about  the  time  the  memoran- 
dum was  made,  he  knew  its  contents^ 
and  knew  tliem  to  be  true,  this  lega- 
lizes and  lets  in  both  the  testimony 
of  the  witness  and  the  memorandum. 
The  two  are  the  equivalent  of  a  pres- 
ent, positive  statement  of  the  wit- 
ness, aflSrming  the  truth  of  the  con- 
tents of  the  memorandum.''  Acklerr 
V.  Hickman,  63  Ala.  494  (1879),  per 
Stone,  J. 
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tke  memoranduin  should  have  been  made  by  the  witness  provided 
the  circumstances  under  which  it  was  made  were  such  that  he 
may  be  considered  as  having  knowledge  of  its  ooriectness.^     The 


"  If  he  had  testified  that  the  writ- 
ing refreshed  his  recollection,  so  that 
he  had  a  present  recollection  of  the 
fact  sought  to  be  established,  the 
writing  would  not  have  been  admis- 
sible as  further  evidence  of  the  fact. 
In  such  a  case  it  is  the  testimony  of 
the  witness,  the  recollection,  which 
is  evidence,  not  the  document  or  writ- 
ing used  to  refresh  recollection." 
Koehler  v.  Abey,  168  Mich.  113,  119, 
133  N.  W.  923  (1911),  per  Ostrander, 
C.  J. 

"We  are  not  aware  of  any  case 
where  it  has  been  held  that  the  mem- 
oranda could  be  put  in  evidence 
simply  because  it  refreshed  the 
memory  of  the  witness."  Com.  v. 
Jeffs,  132  Mass.  5  (1882),  per  Endi- 
cott,  J. 

2.  California. — Paige  v.  Carter,  64 
Cal.  489    (1884). 

Kansas. — Solomdn  R.  Co.  v.  Jonea, 
34  Kan.  443,  8  Pac.  730   (1885). 

Maine. — State  v.  Lull,  37  Me.  840 
(1854). 

Maryland. — Green  v.  Caulk,  16  Md. 
556    (1860). 

Massachusetts. — Com.  v.  Ford,  130 
Mass.  64  (1881). 

MioMgan. — Johnston  v.  Farmers' 
Fire  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
5   (1895). 

Minnesota. — ^Douglas  v.  Leighton, 
57  Minn.  81,  58  N.  W.  827  (1894); 
Culver  v.  Scott  &  Holston  Lumber  Co., 
53  M"inn.  360,  55  N.  W.  552   (1893). 

Missowri. — See  Third  Nat.  Bank  v. 
Owen,  101  Mo.  558,  14  S.  W.  632 
(1890). 

New  Torfc.— Huff  v.  Bennett,  e  N. 
Y.  337    (1852). 

Texas. — Crystal  Ice  Mfg.  Co.  v.  San 
Antonio  Ass'n,  8  Tex.  Civ.  App.  1,  27 
S.  W.  210  (1894). 


Vermont. — Davis  v.  Field,  56  Vt. 
426    (1884). 

Wisconsin. — Hill  v.  State,  17  Wis. 
675  (1864).  See  Molzahn  v.  Chris- 
tensen,  152  Wis.  520,  139  N.  W.  439 
(1913). 

"It  is  well  settled  that  he  is  per- 
mitted to  assist  his  memory  by  the 
use  of  any  written  instrument,  mem- 
orandum or  entry  in  a  book,  and  it  is 
not  necessary  that  such  writing 
should  have  been  made  by  himself, 
or  that  it  should  be  an  original  writ- 
ing, providing  after  inspecting  it  he 
can  speak  to  the  facta  from  his  own 
recollection."'  Huff  v.  Bennett,  6  N. 
Y.  337  (1853),  per  Jewett,  J. 

"It  is  claimed  by  the  prisoner's 
counsel  that  the  witness  could  not  be 
allowed  to  refresh  her  recollection  by 
a  memorandum  not  made  by  herself. 
But,  however  this  may  be  in  cases 
where  it  is  designed  to  use  or  read  the 
memorandum  in  connection  with  the 
testimony  of  the  witness,  the  latter 
not  being  able,  even  after  refreshing 
his  memory,  to  retain  any  present 
recollection  of  the  facts  stated,  but 
only  to  say  generally  that  he  knew 
at  the  time  that  they  were  correctly 
stated,  such  clearly  is  not  the  rule 
where  the  witness,  after  seeing  the 
memorandum,  is  able,  by  its  aid,  to 
recall  the  facts  and  testify  to  them 
as  a  matter  of  recollection.  In  such 
cases  it  matters  not  whether  the 
memorandum  was  made  by  the  wit- 
ness or  another,  'for  it  is'  his  recol- 
lection and  not  the  memorandum 
which  is  the  evidence."  Hill  v.  State, 
17  Wis.  675   (1864),  per  Paine,  J. 

"If  the  witness  looked  at  the  log 
book  from  time  to  time,  while  the  oc- 
currences mentioned  were  recent,  and 
fresh  in  his  memory,  it  is  as  good  as 
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use  of  a  copy  in  place  of  the  original  has  also  in  some  cases  been 
allowed,^  thougli  it  is  said  tliat  this  means  is  attended  with  sus- 
picion.* In  any  case,  however,  the  genuine  nature  and  authen- 
ticity of  the  memorandum  itself  will  be  scrutinized  with  the  utmost 
care  by  the  presiding  judge.* 

§  3508.  (Private  Documents  and  Writings;  Memoranda;  To 
Refresh  Memory;  Present  Memory);  Admissibility  Independ- 
ent of. —  Should  the  production  of  the  contemporaneous  memor- 
anda fail  to  refresh  the  memory  of  the  maker  to  such  an  extent  as 
to  enable  him  to  testify  to  the  existence  of  the  facts  asserted  as  a 
matteo"  of  present  knowledge,  it  by  no  means  follows  that  the  use- 
fulness of  the  memorandum  is  exhausted.  On  the  contrary,  the 
memoranda  themselves  may  be  admitted  in  evidence,  as  oonstitut- 


if  he  had  written  the  whole  with  his 
own  hand."  Burrough  v.  Martin,  2 
Camp,  118  (1809),  per  Lord  Ellen- 
borough,  J. 

"  If  upon  looking  at  any  document 
he  can  so  far  refresh  his  memory  as 
to  recollect  a  circumstance,  it  is  suf- 
ficient; and  it  makes  no  difference, 
that  the  memorandum  was  not  writ- 
ten by  himself,  for  it  is  not  the  mem- 
orandum that  is  the  evidence,  but  the 
recollection  of  the  witness."  Henry 
T.  Lee,  8  Chitty,  124  (1814),  per  Bay- 
ley,  J. 

3.  Alabama. — ^Hawes  v.  State,  88 
Ala.  37,  7  So.  303  (1889). 

Colorado. — ^Lawson  v.  Glass,  S  Colo. 
134    (1881). 

Georgia. — Finch  v.  Barclay,  87  Qa. 
393,  13  S.  E.  566   (1891). 

Illinois. — Bouvet  v.  Glattfeldt,  120 
ni.  166,  11  N.  E.  850  (1887);  Dun- 
lap  V.  Berry,  5  111.  327  (1843). 

Kansas. — ^Sanders  v.  Wakefield,  41 
Kan.  11,  20  Pac.  518  (1889). 

New  Hampshire.— George  v.  Joy, 
19  N.  H.  544  (1849). 

Teaeas. — Houston  &  T.  C.  R.  R.  Co. 
V   Burke,  55  Tex.  323  (1881). 

"  Thus  where  a  newspaper  reporter 
was    not   permitted   to    refresh    his 


recollection  by  a  printed  copy  of  a 
written  report  made  by  him  concern- 
ing the  evidence  of  a  witness  at  a  for- 
mer trial,  the  court  said  on  appeal: 
"  We  are  of  opinion  that  this  ruling 
was  erroneous;  and  that  the  witness 
should  have  been  allowed,  for  the  pur- 
pose of  refreshing  his  memory,  to 
look  at  the  printed  report,  which  he 
stated,  as  of  his  own  knowledge,  was 
printed  substantially  as  made  by 
him.  It  was  not  contended  that  the 
written  or  printed  report,  or  any  por- 
tion of  its  contents,  could  be  put  in 
evidence.  It  was  clearly  incompetent, 
in  any  aspect  of  the  case  as  presented. 
The  rule,  therefore,  that,  to  prove  by 
oral  testimony  the  contents  of  a  pa- 
per, relied  on  as  evidence,  it  is  neces- 
sary first  to  show  that  it  has  been 
lost  or  destroyed,  or  that  upon  dili- 
gent search  it  cannot  be  found,  has 
no  application  to  this  case."  Com.  v. 
Ford,  130  Mass.  64,  66  (1881),  per 
Endicott,  J. 

4.  Folsom  V.  Apple  River  Log-Driv- 
ing Co.,  41  Wis.  602  (1877).  See 
Watson  V.  Miller,  82  Tex.  879,  17  S. 
W.  1053   (1891). 

5.  Phenix  Ins.  Co.  v.  Hart,  112  Ga. 
7C5,  38  S.  E.  67   (1900). 
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ing  proof  of  the  facts  asserted;  *  provided  the  maker  of  the  mem- 


§  3508-1.  Alabama. — ^Acklen  v. 
Hickman,  63  Ala.  494  (1879). 

Arkansas. — St.  Louis  S.  W.  Ry.  Co. 
V.  Wliite  Sewing  Mach.  Co.,  78  Ark. 
1,  93  S.  W.  58  (1906);  Woodruff  v. 
State,  61  Ark.  157,  33  S.  W.  103 
(1895). 

CaUfornia. — People      v.      Ammer- 
man,  118  Cal.  23,  50  Pac.  15  (1897). 
Colorado. — Lawson  v.  Glass,  6  Colo. 
334    (1881). 

Connecticut. — 'Hawkea  v.  Daley,  85 
Conn.  16,  81  Atl.  1053  (1911) ;  Curtis 
V.  Bradley,  65  Conn.  99,  31  Atl.  591, 
4S  Am.  St.  Rep.  177,  28  L.  R.  A.  143 
(1894). 

District  of  Columbia. — Gurley  v. 
MaeLennan,  17  App.  D.  0.  170 
(1900). 

Illinois. — Davis  Bros.  v.  Vandalia 
R.  Co.,  168  111.  App.  621  (1912).  See 
Gamble  Robinson  Com.  Co.  v.  Oregon 
Short  Line  R.  Co.,  174  111.  App.  375 
(1913). 

Iowa. — State  v.  McGruder,  135 
Iowa  741,  101  N.  W.  646  (1904)  ; 
State  V.  Brady,  100  Iowa  191,  69  N. 
W.  290,  62  Am.  St.  Rep.  560,  36  L.  R. 
A.  693    (1896). 

Louisiana. — State  v.  Menard,  110 
La.  1098,  35  So.  380   (1903). 

Maryland. — Owens  v.  State,  67  Md. 
307,  10  Atl.  210,  302    (1887). 

Michigan.' — -Koehler  v.  Abey,  168 
Mich.  113,  133  N.  W.  933    (1911). 

Minnesota. — JN'aas  v.  Chicago,  Rock 
Island  &  Pacific  R.  Co.,  96  Minn.  84, 
104  N.  W.  717  (1905);  Stahl  v.  Du- 
luth,  71  Minn.  341,  74  N.  W.  143 
(1898). 

Nebraska. — Imhoff  v.  Richards,  48 
Nebr.  590,  67  N.  W.  483    (1896). 

New  Hampshire.— Trnklnsira  v.  Ben- 
ton, 63  N.  H.  687  (1883*);  Kelsea  v. 
Fletcher,  48  N.  'H.  383  (1869); 
Haven  v.  Wendell,  11  N,  H.  113 
(1840). 


New  Jersey. — Cottentin  v.  Meyer, 
80  N.  J.  L.  53,  76  Atl.  341  (1910). 

New  York. — People  v.  McLaughlin, 
150  N".  Y.  365,  44  N.  E.  1017  (1896)  ; 
Guy  V.  Mead,  33  N.  Y.  483  (1860). 
See  Mayor  v.  Second  Ave.  R.  Co.,  103 
N.  Y.  573,  7  N.  E.  905  (1836)  ;  How- 
ard V.  McDonou'gh,  77  N.  Y„  593 
(1879)  ;  Merrill  v.  Ithaca  &  0.  R.  R. 
Co.,  16  Wend.  586   (1837). 

North  Carolina. — ^State  v.  Jordan, 
110  N.  C.  491,  14  S.  E.  752  (1892). 

Oregon. — ^Susewind  v.  Lever,  37 
Oreg   365,  61  Pac.  644   (1900). 

Pennsiflvania. — Smitli  v.  Lane,  12 
S.  &  R.  80   (1834). 

Texas. — Texas  k  P.  Ry.  Co.  v.  Bird- 
well,  (Tex..  Civ.  App.  1905)  86  S. 
W.  1067. 

Vermont. — Donner  v.  Rowell,  24 
Vt.  343   (1853). 

Wisconsin. — Coxe  v.  Milbrath,  110 
Wis.  499,  86  N.  W.  174    (1901). 

United  States  —  Northwestern 
Steam  Boiler  &  Mfg.  Co.  v.  Great 
Lakes  Engineering  Wks.,  181  Fed.  38, 
104  C.  C.  A.  53  (1910);  Bates  v. 
Preble,  151  U.  S.  149,  14  S.  Ct.  377,  3S 
L.  ed.  106  (1894);  Chicago  Lumber- 
ing Co.  V.  Hewitt,  64  Fed.  314,  13  C. 
C.  A.  139    (1894). 

"  A  memorandum  of  details  may 
refresh  the  recollection  of  the  witness 
who  made  it  or  saw  it  made;  if  so, 
the  recollection  of  the  witness  must 
be  given  and  the  memorandum  ex- 
cluded. *  *  *  Or,  as  in  this  case, 
it  may  not  refresh  his  recollection; 
but  if  he  knows  it  to  correctly  state 
the  detailed  facts  of  which  he  has  no 
present  memory,  it  may  in  connec- 
tion with  his  testimony,  be  admitted 
as  a  memorandum  of  details  essential 
to  the  full  proof  of  the  transaction." 
Hawken  v.  Daley,  85  Conn.  16,  19,  81 
Atl.  1053,  (1911),  per  Wheeler,  J. 
"  Had  Draper  testified  to  any  pres- 
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orandum  is  able  to  testify,  not  only  that  lie  made  it  under  proper 
conditions  of  contemporaneousness  and  the  like,  but  also  that  he 
knows  now  that  at  the  time  he  made  the  memorandum  he  knew 
the  facts  and  that  the  memorandum  states  them  correctly.^  It  is 
also  essential  that  the  original  should  be  used  in  such  a  case  and 
not  a  eopy.^ 


ent  recollection  of  what  these  wit- 
nesses swore  tq,  he  would  have  been 
allowed  to  state  what  it  was.  But 
clearly  his  minutes,  taken  at  the 
time,  and  which  he  swore  were  cor- 
rect, were  much  less  liable  to  err 
than  any  recollection  he  might  have 
could  possibly  be. 

His  minutes  embodied  his  under- 
standing of  the  evidence  at  the  time, 
and  would  remain  the  same,  and 
not  become  varied  in  the  lapse 
of  time;  but  his  recollection 
which  would  start  with  the  same 
understanding,  was  constantly  liable 
to  be  more  or  less  perverted  and 
changed,  or,  in  material  parts  oblit- 
erated from  the  memory.  It  could 
not  possibly,  therefore,  be  more  cer- 
tain than  the  minutes,  and  aa  every 
variation  from  the  minutes  must 
render  it  more  uncertain  and  unre- 
liable, any  rule  of  evidence  which 
would  admit  the  recollection  and  ex- 
clude the  minutes  must  obviously  be 
illogical  and  unsound."  Fisher  v. 
Kyle,  37  Mich.  454,  455  (1873),  per 
Cooley,  J. 

Opponent  may  inspect.  McKivitt 
V  Cone,  30  Iowa  455  (1870);  Cort- 
Innd  Mfg.  Co.  v.  Piatt,  83  Mich.  419, 
47  N.  W.  330   (1890). 

2.  Alabama. — Atlanta  &  B.  A.  L. 
Ry.  Co.  V.  Brown,  158  Ala.  607,  48 
So.  73  (1908);  Alabama  Constr.  Co. 
V.  Wagnon,  137  Ala.  388,  34  So.  353 
(1903);  Kling  v.  Tunstall,  109  Ala. 
608,  19  So.  907  (1895);  Mims  v. 
Sturdevant,  30  Ala.  636    (1860). 

District  of  Columbia. — Howard  v. 
Ohio  R.  R.  Co.,  11  App.  D.  C.  300 
(1897). 


Georgia. — Leonard  v.  Mixon,  96  Ga. 
339,  33  S.  E.  80   (1895). 

Maryland. — Greei!  v.  Caulk,  16  Md. 
556    (1860). 

Massachusetts.-^Brigga  v.  Rafferty, 
14  Gray  535    (1860). 

New  Hampshire. — Pinkham  v. 
Benton,  63  N.  H.  687    (1883). 

New  Jersey. — Titus  v.  Gunn,  69  N. 
J.  L.  410,  55  Atl.  735   (1903). 

Neio  York. — Josias  v.  Nivois,  50 
Misc.  557,  107  N.  Y.  Supp.  15  (1907)  ; 
Peck  V.  Valentine,  94  N.  Y.  569 
(1884);  Marely  v.  Shults,  39  N.  Y. 
346  (1864)  ;  Holsey  v.  Sinsebaugh,  15 
N.  Y.  485    (1857). 

North  Carolina. — State  v.  Rawls,  3 
Kott.  &  McC.  331    (1830). 

Rhode  Island. — Fitzpatrick  v.  Fitz- 
patrick,  6  R.  I.  64  (1859);  State  v. 
Cclwell,  3  R.  I.   133    (1855). 

Vermont. — ^Donner  v.  Rowell,  34 
Vt.   343    (1853). 

United  States. — Ruch  v.  Rock  Is- 
land, 97  XJ.  S.  693,  34  L.  ed.  1101 
(1878). 

Where  a  witness  writes  down  from 
the  statements  of  a  third  person  a 
narrative  as  to  the  truth  of  which 
the  writer  personally  knows  nothing, 
the  account  so  used  is  not  adniissibla 
to  refresh  the  memory  of  the  person 
who  has  taken  it  down.  Stickney  \. 
Bronson,  5  Minn.  315   (1861). 

3.  "The  rule  upon  this  subject,  in 
its  broadest  outline,  embraces  two 
classes  of  cases:  first,  where  the  wit- 
ness, after  referring  to  the  paper, 
speaks  from  his  own  memory,  and  de- 
pends upon  his  own  recollection  a=!  to 
the  facts  testified  to;  second,  where 
he  relies  upon  the  paper  and  testifies 
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§  3509.  (Private  Documents  and  Writings;  Memoranda;  To 
ffefresh  Memory;  Present  Memory;  Admissibility  lndepend= 
ent  of);  Probative  Relevancy. —  The  probative  relevancy  of  such 
documents  is  that  of  what  may  be  called  automatic  action  or 
automatism,  the  instinctive  spontaneous  impulse  to  do  the  natu- 
rally suggested  thing  without  thought  of  personal  self-interest.  It 
is  part  of  what  Professor  Greenleaf  classifies  under  the  elastic 
title  of  "  principle  of  the  res  gestae."  ^  In  this  connection  the 
relevancy  might  with  propriety  be  regarded  either  as  that  of 
spontaneity  ^  or  of  regularity,^  according  to  whether  it  was  or  was 
not  the  business  or  official  duty  of  the  person  in  question  to  make 
the  memorandum.  Should  such  be  the  case  the  relevancy  is  natu- 
rally that  of  regularity;  otherwise,  the  relevancy  of  the  memor- 
andum— that  which  takes  it  out  of  the  hearsay  rules — is  the  auto- 
matic action  due  to  the  influence  of  spontaneity.  There  is  also,  it 
will  be  observed,  an  element  of  refreshing  present  memory  which 
reinforces  the  probative  force  of  the  relevancy  of  regularity  or 
spontaneity.  Present  recollection  does  not,  it  is  true,  return  in 
its  entirety  as  in  other  instances  of  the  use  of  memoranda  to  re- 
fresh memory.  Still,  the  memory  is  actually,  if  not  completely 
refreshed,*  to  the  extent,  at  least  of  recognition  of  the  memor- 
andum as  that  of  the  witness,  and  ability  to  assert  its  having  been 
made  from  a  personal  knowledge  at  that  time  adequate.  Apart 
from  such  refreshing  of  memory,  and  the  personal  recognition  and 

only  because  he  -finds  the  facts  con-  nal  evidence.     Therefore,  if  the  copy 

tained  therein.     In  the  first  class  the  of  a  memorandum  were  admissible  to 

paper  ia  always  permitted  to  he  used  refresh     a     witness'     memory,     there 

by    the    witness    without    regard    to  would  be  no  reason  why  the  examined 

when    or    by    whom    made.      In    the  copy  of  an  examined  copy  of  an  orig- 

second  class  this  rule  of  admission  is  inal  document  should  be,  as  it  clearly 

much  more  stringent.     In  fact  it  can-  is,  inadmissible."    Green  v.  Caulk,  16 

not  be  used  unless  it  be  an  original  Md.  556,  575    (1880),  per  Le  Grand, 

paper   made   by   the   witness   himself  C.  J. 

and      contemporaneously     with      the  §  3509-1.  Supra,  §  2998. 
transaction  referred  to."     Charleston  2.  See  chapter  XLIV. 
Nat.   Bank  Assoc,  v.  Zorn,   14   S.   C.  3.  See  chapter  XLV. 
444,  450   (1880),  per  Aldrich,  J.  4.    Costello   v.    Crowell,    133   Mass. 
"It  must  be  remembered,  that  the  352     (1883);    Bryan    v.    Moring,    94 
original  memorandum  is  itself  not  an  N.   E.   687    (1886);    Insurance   Corn- 
original,  but  a  transcript  and  copy  of  panies  y.   Weides,   14   Wall.    (U.   S.) 
the    witness'     own     contemporaneous  375,  30  L.  ed.  894    (1871).     See  Mc- 
knowledge,    which    in    its    oral    form  Oabe  v.   Swift   &   Co.,   143   111.   App. 
would  be  strictly  primary  and  origi-  404    (1908). 
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authentication  which  it  renders  possible,  the  memoranda  made  by 
a  person  viewed  as  evidence  of  the  facts  asserted,  indicated  or  in- 
tended would  be  hearsay  and  rejected  under  that  rule."    For  this 


5.  Alalama. — Ellis  v.  Casey  &  Co., 
4  Ala.  App.  518,  58  So.  724  (1912); 
Brandon  v.  Progress  Distilling  Co., 
167  Ala.  365,  52  So.  640  (1910); 
Pace  V.  Louisville  &  N.  R.  Co.,  166 
Ala.  519,  52  So.  52  (1910);  Kling 
V.  Tunsball,  109  Ala.  608,  19  So.  907 
(1895);  Jeffries  v.  Castleman,  68 
Ala.   433    (1880). 

Arkansas. — ^Phoenix  Ins.  Co.  v. 
Public  Parks  Amusement  Co.,  63  Ark 
187,  37   S.  W.  959    (1896). 

California. — Baum  v.  Eeay,  96  Cal. 
462,  39  Pac.  117,  31  Pac.  561   (1892). 

Colorado. — ^Lowe  v.  Donnelly,  36 
Colo.  393,  85  Pae.  318  (1906); 
Strauss  v.  Phoenix  Ins.  Co.,  9  Colo. 
App.   386,  48  Pac.  833    (1897). 

Georgia. — ^Ingram  v.  Hilton  & 
Dodge  Lumber  Co.,  108  6a.  194,  33 
S.  E.  961    (1899). 

Idaho. — Hannah  v.  Vensel,  19  Ida. 
796,  116  Pac.  115    (1911). 

Illinois. — People  v.  MoKeoun,  171 
HI.  App.  146  (1913)  ;  Sinsabaugh  v. 
Cleveland,  C,  C.  &  St.  L.  R.  Co.,  149 
111.  App.  643  [1909);  Cahill  v. 
Printy,  138  111.  App.  600  (1908); 
Wittmann  v.  Wittmann,  110  111.  App. 
201  ( 1903 )  ;  Henderson  v.  Miller,  36 
111.  App.  233   (1889). 

Kentucky. — Crawford  v.  Gamm,  5 
Ky.  L.  Rep.  688    (1884). 

Louisiana. — Watson  v.  Yates,  10 
Mart.   (687)    (1822). 

Maryland. — Atvpell  v.  Miller,  6  Md. 
10,  61  Am.  Dec.  394  (1854);  Lewis 
V.  Kramer,  3  Md.  365    (1853). 

Massachusetts. — Gray  v.  Boston 
o  Elev.  Ry.  Co.,  315  Mass.  143,  103  N. 
E.  71  (1913);  Fiske  v.  Cole,  153 
MasB.  335,  35  N.  E.  608  (1890); 
Shove  V.  Wiley,  18  Pick.  558   (1836). 

Minnesota. — Gasser  v.  Wall,  111 
Minn.    6,    126    N.    W.    384     (1910); 


Granning  v.  Swenson,  49  Minn.  381, 
52  N.  W.  30    (1899). 

Mississippi. — ^Commercial  Bank  v. 
Chisholm,  6  Sm.  &  M.  457   (1848). 

Missouri. — Einstein  v.  HoUiday- 
Klotz  Land  &  L.  Co.,  118  Mo.  App. 
184,  94  S.  W.  296  (19ff6)  ;  Elliott  v. 
Sheppard,  179  Mo.  382,  78  S.  W.  627 
(1904). 

Montana.— Kip-p  v.  Silverman,  25 
Mont.  296,  64  Pac.  884   (1901). 

Nebraska. — Donner  v.  State,  72 
Nebr.  263,  100  N.  W.  305  (1904); 
Lipscomb  v.  Lyon,  19  Nebr.  511,  27 
N.  W.  731   (1886). 

New  Hampshire. — Harris  v.  Bur- 
ley,  10  N.  H.  171    (1839). 

New  Jersey. — Lindenthal  v.  Hatch, 
61  N.   J.  L.   29,   39   Atl.   663    (1897). 

New  York. — Goldfarb  v.  Goldman, 
141  N.  Y.  Supp.  479  (1913);  Burko 
V.  Baker,  188  N.  Y.  561,  80  N.  E. 
1033  (1907)  ;  Engelman  v.  Anderson, 
93  N.  Y.  Supp.  376  ( 1905 )  ;  Rosen- 
berg V.  Klein,  43  Misc.  R.  652,  88  N. 
Y.  Supp.  134  (1904).  See  also,  Meyer 
V  Nassau  Electric  R.  Co.,  153  App. 
Div.  709,  137  N.  Y.  Suppl.  529 
(1912). 

North  Carolina. — Jones  v.  AtlantiT 
Coast  L.  R.  Co.,  148  N.  C.  449,  62 
S.  E.  521   (1908). 

Pennsylvania. — Hottle  v.  Weaver, 
206  Pa.  St.  87,  55  Atl.  838    (1903). 

Texas. — Luttrell  v.  Parry,  (Civ. 
App.  1910)  129  S.  W.  865;  Tobler  v 
Austin,  (Civ.  App.  1902)  71  S.  W. 
407. 

Vermont. — Osborne  v.  Grand  Trunk 
Ry.  Co.  (Vt.  1913)  88  Atl.  512;  Pin- 
gree  v.  Johnson,  69  Vt.  325,  39  Atl. 
202    (1906). 

Virginia. — Wells  v.  Ayres,  84  Va. 
341,  5  S.  E.  31    (1888). 

West    Virginia. — Vinal    v.    Gilman. 
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reason  a  report  of  the  results  of  inspecting  railroad  cars,  locomo- 
tives, vessels  or  the  like,  would  not  be  admissible  in  evidence.®  The 
entries  of  a  nurse,  physician  or  surgeon  upon  a  hospital  register 
as  to  the  details  of  a  case  are  pure  hearsay  and  also  to  be  excluded 
if  offered  without  the  testimony  of  the  writer, '^  unless  it  is  shown 
that  the  entrant  is  dead  or  caimot  be  produced.* 

§  3510.  (Private  Documents  and  Writings;  Memoranda;  To 
Refresh  Memory);  Time  of  Making. —  The  proximity  of  the 
time  of  making  the  memoranda  to  the  occurrence  or  event  which 
it  purports  to  relate  is  an  important  factor  to  be  considered.  The 
nearer  the  former  is  to  the-  latter,  in  point  of  time,  will  naturally 
be  regarded  as  tending  to  a  more  faithful  portrayal  of  the  fact  as 
it  actually  existed;  the  more  remote  it  is,  will  be  considered  as 
allowing  a  greater  opportunity  for  inaccuracy.  The  courts  fre- 
quently use  the  expression  "  contemporaneous  with,"  "  at  or  near 
the  time,"  "  at  or  about  the  time,"  and  others  of  a  like  nature,^  in 


21  W.  Va.  301,  45  Am.  Eep.  562 
(1883). 

Wisconsin. — ^Molzahn  v.  Christen- 
sen,  152  Wis.  520,  139  N.  W.  429 
(1913);  Anderson  v.  Fctzer,  75  Wis. 
562,  44  N.  W.  838   (1890). 

Wyoming. — Hay  v.  Peterson,  6 
■«  yo.  419,  45  Pac.  1073,  34  L.  R.  A. 
581    (1896). 

United  States. — In  re  Coventry 
Evans  Furniture  Co.,  166  Fed.  516 
(1909)  ;  O'Hara  v.  United  States,  129 
Fed.  551,  64  C.  C.  A.  81   (1904). 

Canada. — Camsusa  v.  Coigdarripe, 
11  Brit.  Col.  177    (1904). 

6.  Baltimore  &  Ohio  S.  W.  Ry.  Co. 
V.  Tripp,  175  111.  251,  51  N.  E.  833 
(1898);  Taylor  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  80  Iowa  431,  4S  N.  W.  64 

( 1890)  ;  Hoflfman  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  40  Minn.  60,  41  N.  W. 
301  (1889);  Hicks  v.  Southern  R. 
Co.,  63  S.  C.  559,  41  S.  E.  753  (1901). 
See  also,  Perkins  v.  Augusta  Ins.  &, 
B.  Co.,  10  Gray  (Mass.)  312,  71  Am. 
Dec.  654   (1858). 

7.  Estate  of  Everts,  163  Cal.  449, 


125  Pae.  1058  (1912)  (nurse's  chart; 
or  memorandum  of  pulse  and  symp- 
toms of  patient)  ;  Griebel  v.  Brooklyn 
Heights  R.  Co.,  95  App.  Div.  (N.  Y.) 
214,  88  N.  Y.  Supp.  767  (1904)  (tem- 
per'ature  chart  known  as  bedside 
notes);  Kemp  v.  Metropolitan  St.  R. 
Co.,  94  App.  Div.  (N.  Y.)  322,  88  N. 
Y.  Supp.  1  (1904)  (entries  by  phy- 
sician) ;  Baird  v.  Reilly,  92  Fed.  884, 
36  C.  C.  A.  78  (1899)  (entries  on 
hospital  record  by  nurse). 

8.  Cashin  v.  New  York,  N.  h.  &  H. 
R.  Co.,  185  Mass.  543,  70  N.  E.  930 
(1904). 

§  3510-1.  Alabama. — Acklen  v. 
Hickman,  63  Ala.  498  ("at  or  about 
the  time"). 

California. — Paige  v.  Carter,  64 
Cal.  489,  2  Pae.  260  (1884)  ("at  any 
time  when  the  fact  was  fresh  in  his 
memory  " ) . 

Georgia. — ^Williams  v.  Kelsey,  6 
6a.  365   (1849)    ("at  the  time"). 

Illinois. — 'Chicago  R.  Co.  v.  Adler, 
56  111.  344   (1870)    ("at  the  time"). 

Maryland. — Green  v.  Caulk,  16  Md. 
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defining  the  required  nearness  of  the  making  of  the  memorandum 
to  the  occurrence  or  event  there  recorded.  Expressions  of  this 
character  are  of  course  vague  and  indefinite,  but  though  it  is  said 
that  no  precise  rule  can  be  stated,^  thej  may,  nevertheless,  be  of 


£56  (1860)  ("at  the  time  or  about 
the  time  of  the  occurrence  of  the  fact 
recorded  "). 

Massachusetts.- — ^Morrison  v.  Oha- 
pin,  97  Mass.  72  (1867)  ("contem- 
poraneously ") . 

Michigan. — See  Johnston  v.  Farm- 
ers' Fire  Ins.  Co.,  106  Mich.  96,  64  N. 
W.  5    (1895). 

Nebraska. — Atchison  v.  Lawler,  40 
Neb.  356,  58  N.  W.  968  (1894)  ("at 
the  time  of  the  fact  or  soon  after- 
wards, which  the  witness  knew  to  be 
correct  at  the  time  it  was  made"). 

Neiv  Hampshire. — ^Webster  v.  Clark, 
30  N.  H.  245  (1855)  ("at  the  time 
or  immediately  after");  Watson  v. 
Walker,  23  N.  H.  471  (1851)  ("im- 
mediately after  the  occurrence  of  the 
events  it  recites");  Seavy  v.  Dear- 
born, 19  N.  H.  357  (1849)  ("at  the 
time  "). 

New  York. — Howard  v.  McDon- 
ough,  77  N.  Y.  592  (1879)  ("at  the 
time  or  soon  after  " )  ;  Eussell  v.  Hud- 
son River  R.  R.  Co.,  17  N.  Y.  134 
(1858)  ("at  or  about  the  time"): 
Halsey  v.  Sinsebaugh,  15  N".  Y.  485 
(1857)  ("at  the  time  or  almost  im- 
mediately afterwards");  Merrill  v. 
Ithaca,  16  Wend.  586  (1837)  ("im- 
mediately after.'' 

Ohio. — See  Jones  v.  State,  54  Ohio 
St.   1,  42  N.  E.  699    (1896). 

South  Carolina. — Bank  of  Charles- 
ton V.  Zorn,  14  S.  C.  444  (1880) 
{ "  contemporary  " ) . 

Termont. — ^Davis  v.  Field,  58  Vt. 
426  (1884)  ("contemporary").  See 
Pinney  v.  Andrus,  41  Vt.  631   (1869). 

Washington.— 'BeTgma.n  v.  Shoudy, 
9  Wash.  331,  37  Pac.  453  (1894) 
("at  the  time  of  the  transaction 
*     *       *     or  so  soon  afterwards  that 


it  will  reasonably  appear  that  the 
transaction  was  fresh  in  his  mem- 
ory"). 

United  States. — Maxwell's  Ex'rs  v. 
Wilkinson,  113  U.  S.  656,  28  L.  ed. 
1037,  5  Sup.  Ct.  691  (1884)  ("at  or 
shortly  after  the  time  of  the  trans- 
action, and  while  it  must  have  been 
fresh  in  his  memory  " ) .  See  Bates 
V.  Preble,  151  U.  S.  149  38  L.  ed.  106 
14  Sup.  Ct.  277    (1893). 

England. — Whitfield  v.  Aland,  2  C. 
&  K.  1015  (1849)  ("written  con- 
temporaneously, or  nearly  so,  with 
the  facts  deposed  to  " )  ;  Steinkeller  v. 
Newton,  9  C.  &  P.  313  (1839)  ("con- 
temporaneously with  the  transaction 
it  refers  to  ")  ;  Jones  v.  Stroud,  2  C.  & 
P.  196  (1825)  ("near  the  time"). 
See  also  Anderson  v.  Whalley,  3  C. 
'&  K.  54  ( 1852 )  ;  Burrough  v.  Martin, 
2  Camp.  112    (1809). 

Canada. — Fraser  v.  Fraser,  14  U. 
C.  C.  P.  70  (1864)  ("near  the  time 
when  the  event  occurred"). 

2.  Lawson  v.  Glass,  5  Colo.  134 
(1881). 

"  But  even  if  it  were  conceded  that 
such  a  memorandum  as  that  in  ques- 
tion made  cotemporaneously  witli 
the  deposit  of  the  securities,  and 
properly  authenticated  by  oath  of  the 
plaintifJ,  would  be  admissible  as,  in- 
dependent evidence,  .the  testimony  of 
the  plaintiflF  fell  far  short  of  estab- 
lishing the  requisite  qualifications 
for  its  admisson.  It  does  not  appear 
v/hen  the  memorandum  was  made,  or 
that  it  was  cotemporaneous  with  the 
deposit  of  the  securities.  Upon  the 
other  hand,  it  seems  the  entries  were 
made  from  time  to  time,  though  not 
apparently  as  the  securities  were  de- 
posited in  the  box.    Indeed,  the  plain- 
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value  in  ascertaining  the  principle  which  is  controlling  and  in  fact 
seems  to  be  the  basis  influencing  the  courts  in  their  decisions.  In 
all  cases  the  question  is  whether  the  writing  may  be  considered 
as  sufficiently  near  to  justify  the  inference  that  the  matter  to  be 
recorded  was  fresh  enough  in  the  mind  of  the  writer  to  enable  him 
to  make  a  memorandum  correctly  stating  the  fact  as  it  actually 
occurred.  If  so  then  it  may  be  used ;  if  not  then  of  necessity  its 
use  should  not  be  allowed.  In  any  event  it  is  a  matter  for  the 
presiding  judge  to  determine  in  the  sound  exercise  of  his  powers 
of  administration.^ 

§  3511.  (Private  Documents  and  Writings;  Memoranda;  To 
Refresh    Memory);    Independent    Relevancy;    Res    Gestae. — 

Memoranda  may  be  admissible  in  evidence  not  only  in  their  asser- 
tive capacity,  i.  e.,  as  hearsay  evidence  of  the  facts  asserted ;  they 
may  be  independently  relevant,^  i.  e.,  by  reason  of  their  mere  ex- 
istence, irrespective  of  the  truth  or  falsity  of  the  contained  state- 
ment itself.  Prominent  among  connections  in  which  such  a  mom- 
orandum  may  possess  independent  relevancy,  is  where  it  constitutes 
a  fact  in  the  res  gestae.''     The  res  gestae^  in  fact,  may  in  a  sense 

tiflf  swears  directly  that  she  could  not  Upon  the  whole,  we  think  these  mem- 
tell  when  she  made  the  entries  upon  moranda,  if  inadmissible  for  no 
tliem,  or  when  the  figures  were  set  other  reason,  were  not  sufficiently 
down;  that  she  could  not  tell  why  authenticated  to  make  it  proper  to 
she  made  the  entries,  or  why  slie  submit  them  to  the  jury."  Bates  v. 
struck  out  any  of  them,  and  that  the  Preble,  151  U.  S.  149,  157,  38  L.  ed. 
entries  were  not  reliable.  She  fur-  106,  14  S.  Ct.  277  (1893),  per  Mr. 
ther  testified  that  she  never  '  saw  any  Justice  Brown. 

Oregon     Navigation     six     per     cent.  3.    Lawson    v.    Glass,    6    Colo.    134 

bonds,  and  never  saw  or  received  any  (1881)  ;  Chamberlin  v.  Ossipee,  60  N. 

Eastern    Illinois    bonds;       *       *       *  H.    313    (1880). 

that  she  never  had  any  New  York  and  §  35H-1.  Supra,  §§  2581  et  seq. 

New  England   seven  per  cent,  bonds  2.  Illinois. — Parkinson  Co.  v.  TuU- 

in  her  possession  and  never  saw  them  gren,     177     111.     App.     295     (1913); 

in  her  box;  that  she  never  saw  any  Dreiske  v.   Jones  &  Adams   Co.,   133 

certificate    of    Consolidated    Virginia  111.    App.    573     (1907);    Wiggins    v. 

stock';    and    yet    entries    relating    to  Wilson,  133  111.  App.  663    (1906). 

these   securities  appear  upon   several  Indiana. — Federal     Union      Surety 

of  the  pages  of  the  book.     Upon  two  Co.  v.   Indiana  Lumber  &  Mfg.   Co., 

or  three  of  the  pages  there  is  not  an  176  Ind.  338,  95  N.  E.  1104   (1911). 

entry  that  has  the  remotest  connec-  See  Place  v.  Baugher,  159  Ind.   332, 

tion  with  the  question  at  issue;   and  64  N.  E.  853   (1902). 

it  is  difficult  to  see  any  ground  upon  Michigan. — Rogers  v.  Krumrei,  143 

which    these    pages    were    admitted.  Mich.  15,  106  N.  W.  279"  11906). 
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result  in  the  creation  of  what  may  be  called  a  constitutent  memor- 
andum as  well  as  of  a  constituent  document.  In  such  cases  it  need 
scarcely  be  said  that  the  memorandum  is  independently  relevant. 
It  is  not  material  whether  such  a  memorandum  has  been  made  by 
one  of  the  parties  for  both,  or  that  it  should  have  been  made  partly 
by  one  of  the  parties  and  partly  by  the  other.®  Evidently  no  such 
constituent  memorandum  is  created  except  where  both  pjirties 
agree  to  it  or  assent  to,  or  otherwise  ratify  it,  or  where  it  is  pre- 
pared under  the  assent  of  both.*  Thus  a  memorandum  made  by 
one  of  the  parties  to  a  contract  which  states  his  version  of,  or  con- 
clusion as  to,  what  was  said  or  agreed  upon  will  not  be  received, 
the  other  party  not  having  assented  thereto.® 


Missouri. — Milne  v.  Chicago,  Rock 
Island  &  Pacific  R.  Co.,  155  Mo.  App. 
465,  135  S.  W.  85    (1911). 

Neio  York.  —  National  Ulster 
County  Bank  v.  Madden,  114  N.  Y. 
2S0,  31  N.  E.  408,  11  Am.  St.  Rep. 
633  (1889).  See  Moore  v.  Meacham, 
10  N.  Y.  207   (1851). 

3.  Bigelow  V.  Hall,  91  N.  Y.  145 
(1883). 

4.  Alabama. — Pharr  v.  Baclielor,  3 
Ala.  237    (1841). 

Illinois. — Boone  v.  Eickard,  125 
111.  App.  438    (1906). 

Michigan. — Collins  v.  Shaw,  124 
Mich.  474,  83  N.  W.  146   (1900). 


New  York. — Flood  v.  Mitchell,  SB 
N.  Y.  507,  reversing  i  Hun  813 
(1877). 

Pennsylvania. — Smith  v.  Dreyer, 
228  Pa.  438,  77  Atl.  638  (1910); 
Fifth  Mut.  Bldg.  Soe.  v.  Holt,  184 
Pa.  St.   572,  39  Atl.  293    (1898). 

Texas. — Luttrell  v.  Parry,  (Civ. 
App.  1910)    129  S.  W.  865. 

Wisconsin.— TUsizev  v.  Streich,  92 
Wis;  505,  66  N.  W.  730   (1896). 

5.  Boone  v.  Eickard,  125  111.  App. 
438  (1906);  Collins  v.  Shaw,  124 
Mich.  474,  83  N.  W.  146   (1900). 
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CHAPTER  LVI. 

Peivate  Documents  and  Weitings;  Peoof  of  OEiGiNAii. 

Private  documents  and  writings,  3512. 
proof  of  original,  3512. 
mode  of  proof,  3513. 

evidence  to  show  execution,  3513. 
identification  otherwise  than  by  proof  of  execution, 
3514. 
attested  writings,  3515. 
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§  3512.  Private  Documents  and  Writings;  Proof  of  Original. — 
In  tne  absence  of  any  statute  whi'ch  may  be  controlling  of  the  sub- 
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ject,^  the  general  rule  has  been  applied  to  private  documents,  such 
as  assignments/  bills  of  lading,^  bills  of  sale,*  bonds,^  certificates 
of  stock,*  circulars,  purporting  to  give  market  prices,''  or  issued 


§  3512-1.  Alabama. — Lewis  v. 
Glass,  39  So.  771  (1905)  j  Jones  v. 
Eives,  3  Ala.  11   (1841). 

Georgia.- — Charles  v.  Valdosta 
Foundry  &  M.  Co.,  4  Ga.  App.  733, 
62  S.  E.  493  (1908)  (instrument 
duly  recorded;  proof  of  execution 
unnecessary)  ;  Wylly  v.  Scriven,  98 
Ga.  313,  25  S.  E.  435  (1896)  (in  or- 
der to  require  proof  of  executon,  of  a 
writing,  its  execution  should  be  first 
put  in  issue  by  a,  sworn  plea  of  non 
est  factum). 

Illinois. — Zuel  v.  Bowen,  78  111.  234 
(1875)  (proof  of  execution  not  re- 
quired unless  rendered  necessary  by  a 
plea  denying  execution ) . 

Indiana. — Boseker  v.  Chamberlain, 
160  Ind.  114,  66  N.  E.  448  (1902) 
(admissible  without  proof  of  execu- 
tion ) . 

Minnesota. — London  &  North  West. 
Amer.  Mortg.  Co.  v.  St.  Paul  Park 
Imp.  Co.,  84  Minn.  144,  86  N.  W.  872 
(1901)  (admissible  without  proof  of 
execution ) . 

2^^611;  York. — Matter  of  Pirie,  133 
App.  Div.  431,  117  N.  Y.  Suppl.  753 
(1909). 

Texas. — Lignoski  v.  Crocker,  86 
Tex.  324,  24  S.  W.  278,  788  (1894) 
(admissible  in  certain  cases  without 
proof  of  execution). 

Fir^rinia.^Shepherd  v.  Frys,  3 
Gratt.  442  (1847)  (precluding  a  de- 
fendant from  disputing  the  genuine- 
ness of  an  instrument  unless  denied 
by  him  by  an  affidavit  with  his  plea) . 

Wisconsin. — Shattuck  v.  Bates,  93 
Wis.  633,  66  N.  W.  706  (1896)  (ad- 
missible without  proof  of  execution 
unless  one  by  wliom  the  instrument 
purports  to  be  signed  denies  signature 


or  execution  by  oath  or  affidavit  or  by 
his  pleading  duly  verified). 

8.  Pennsylvania  Min.  Co.  v.  Owens, 
15  Cal.  135  (1860)  (assignment  of  cer- 
tificate of  stock) ;  Hagins  v.  Arnett, 
64  S.  W.  430,  23  Ky.  L.  Eep.  809 
(1901)  (assignment  of  judgment); 
Smith  v.  Myler,  22  Pa.  St.  36  (1853) 
(assignment  of  claim  in  suit). 

3.  Pendery  v.  Crescent  Mut.  Ins. 
Co.,  21  La.  Ann.  410  (1869);  Hill  v. 
Adams  Exp.  Co.,  74  N.  J.  L.  338,  68 
Atl.  94  (1907);  Millam  v.  Southern 
R.  Co.,  58  S.  C.  247,  36  S.  E.  571 
(1900) ;  Cunard  Steamship  Co.  v.  Kel- 
ley,  115  Fed.  678,  53  C.  C.  A.  310 
(1902).  Compare  Beach  v.  Sehroeder, 
47  Colo.  312,  107  Pac.  271  (1910) 
(bills  of  lading;  held  to  be  the  con- 
tracts under  which  the  company  acts 
and  to  measure  the  liabilities  of  both 
parties) ;  Louisville  &,  N.  R.  Co.  v. 
Yudelson,  135  Ga.  731,  70  S.  E.  576 
(1910)  (bill  of  lading). 

i.  Ramsey  v.  Waters,  1  Mo.  405 
(1823)  ;  State  v.  Pirkey,  22  S.  D.  550, 
118  N.  W.  1043  (1908) ;  Morrow  v. 
State,  23  Tex.  App.  239,  2  S.  W.  624 
(1886);  Jaquith  Co.  v.  Shumway's 
Estate,  80  Vt.  556,  69  Atl.  157  (1908). 

5.  Equitable  Mfg.  Co.  v.  Davis,  130 
Ga.  67,  60  S.  E.  263  (1908);  Burk- 
hart  V.  Loughridge,  76  S.  W.  397,  25 
Ky.  L.  Eep.  815  (1903)  (title  bond) ; 
Burgen  v.  Com.,  8  Ky.  L.  Eep.  613 
(1887);  Coons  v.  Graham,  12  Rob. 
(La.)  206  (1845);  Craw  v.  Abrams, 
68  Neb.  546,  94  N.  W.  639,  97  N.  W. 
296   (1903). 

6.  Whi taker  v.  State  (Ga.  App. 
1912),  75  S.  E.  258  (certificate 
of  corporate  stock  must  be  authenti- 
cated by  proof  of  signatures  thereto). 

7.  Willard  v.  Mellor,  19  Colo.  534, 
36  Pac.  148  (1894). 
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for  the  purpose  of  procuring  investments  or  securing  the  patronage 
of  others,®  commercial  paper,  such  as  checks,  notes  and  the  like,® 
contracts  of  various  kinds,  ^'^  deeds  and  conveyances  of  real  prop- 
erty, ^^  leases, ^^  letters,^*  mortgages  of  real  or  personal  property," 


8.  Berry  v.  Mathewes,  7  Ga.  457 
(1849)  (printed  circular  purporting  to 
be  issued  by  corporation)  ;  Atchison, 
Topeka  &  S.  F.  R.  Co.  v.  Cruzen,  31 
Kan.  718,  3  Pac.  530  (1884)  (circular 
purporting  to  be  put  out  by  railroad 
company  as  an  advertisement  of  its 
route). 

9.  Alabama. — Ballow  v.  Collins,  139 
Ala.  543,  36  So.  713  (1903);  McRae 
V.  McDonald,  57  Ala.  433  (1876) 
( purchase  money  notes ) . 

Arkansas. — Lane  v.  Farmer,  13 
Ark.  63  (1853)  (order  by  the  maker 
of  a  note  drawn  upon  him  by  the 
payee  of  the  note). 

Colorado. — Denver  Omnibus  &  Cab 
Co.  V.  Gast,  54  Colo.  17,  139  Pac.  333 
(1913)     (checks). 

Georgia. — Thompson  v.  Wilkinson, 
9  Ga.  App.  367,  71  S.  E.  678  (1911) 
( promissory  note ) . 

Indiana. — Elkhart  Hydraulic  Co. 
V.  Turner,  170  Ind.  455,  84  N.  B.  813 
(1908)    (promissory  note). 

Maine. — Quimby  v.  Buzzell,  16  Me. 
470    (1840)    (promissory  note). 

Michigan. — McHugh  v.  Brown,  33 
Mich.  3   (1875)    (promissory  note). 

Minnesota. — Brayley  v.  Kelly,  35 
Minn.  160  (1878)  (printed  paper  not- 
ifying party  of  maturity  of  note)  ; 
Turrell  v.  Morgan,  7  Minn.  368,  83 
Am.  Dec.  101  (1863)  (indorsements 
on   back   of   promiss'ory   note). 

Missouri. — Hugumin  v.  Hiuds,  97 
Mo.  App.  346,  71  S.  W.  479  (1902) 
(indorsement  on  back  of  promissory 
note) . 

Nebraska. — Western  Mattress  Co. 
v.  Potter,  1  Nebr.  (Unoff.)  637,  631, 
95  N.  W.  841  (1901)  (promissory 
notes)  ;  Sloan  v.  Fist,  53  Nebr.  691, 
74  N.  W.  45    (1898)    (checks). 


New  York. — Smith  v.  Guarantee 
Dental  Co.,  114  N.  Y.  Suppl.  867 
(1909)  (checks);  Matter  of  Pirie,  198 
K.  Y.  309,  91  N.  E.  587  (1910) 
(promissory  note). 

North  Carolina. — Tyson  v.  Joyner, 
139  N.  C.  69,  51  S.  E.  803  (1905) 
(signatures  of  endorsers  must  be 
proved). 

Texas. — ^See  Clayton  v.  Ingram, 
(Tex.  Civ.  App.  1908)  107  S.  W.  880 
(promissory  note). 

10.  Georgia. — Outcault  Advertising 
Co.  V.  American  Furniture  Co.,  10 
Ga.  App.  311,  73  S.  E.  30  (1911) 
(contract  for  advertising  purporting 
to  be  signed  by  one  as  general  man- 
ager of  a  mercantile  corporation) ; 
Davis   V.  Alston,  61  Ga.   235    (1878). 

Maryland. — Equitable  Endowment 
Assoc.  V.  Fisher,  71  Md.  430,  18  Atl. 
808  (1889)  (contract  for  employ- 
ment). 

Missouri. — Ruckman  v.  Stone  Mill- 
ing Co.,  139  Mo.  App.  256,  133  S.  W. 
69  (1909)  ;  Lewin  v.  Dille,  17  Mo.  64 
(1853). 

Nevada. — Tonopah  Lumber  Co.  v. 
Riley,  30  Nev.  313,  95  Pac.  1001 
(1908). 

Texas. — Morris  v.  Southern  Shoe 
Co.,  44  Tex.  Civ.  App.  488,  99  S.  W. 
178    (1906). 

Canada. — Fairweather  v.  Lloyd,  36 
N.  Brunsw.   548    (1904). 

11.  Arkansas. — Thornton  v.  Smith, 
88  Ark.  543,  115  S.  W.  677   (1909). 

Connecticut. — Can  Held  v.  Squire,  3 
Root  300,  1  Am.  Dec.  71    (1795). 

Georgia. — Gray  Lumber  Co.  v.  Har- 
ris, 127  Ga.  693,  56  S.  E.  253  (1906)  ; 
Bentley  v.  MeCall,  119  Ga.  530,  48  S. 
E.  645  (1903)  ;  Holland  v.  Carter,  79 
Ga.  139,  3  S.  E.  690   (1887). 
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newspaper  advertisements  ^*  and  passenger  lists  published  there- 
in," policies  of  insurance  ^''  and  applications  therefor,*'  powers 
of  attorney,*®  receipts  ^°  and  wills,^*  that  where  the  original  is 


Louisiana. — Succession  of  Sallier, 
115  La.  97,  38  So.  939  (1905);  Sav- 
enet  v.  Le  Briton,  8  Mart.  (N.  S.) 
501    (1830). 

Maine. — Webber  v.  Stratton,  89  Me. 
379,  36  Atl.  614  (1896)  ;  Dunlap  v. 
Glidden,  31  Me.   510    (1850). 

Michigan. — Bulen  v.  Granger,  63 
Mich.  311,  39  N.  W.  718   (1886). 

New  York. — Jackson  v.  Pratt,  10 
Johns.  381  (1813)  (deed  under  cor- 
porate seal  J. 

North  Carolina. — Wicker  v.  Jones, 
159  N.  C.  103,  74  S.  E.  801  (1913). 

Pennsylvania. — ^Harden  v.  Hays,  14 
Pa.  St.  91  (1850)  ;  Leazure  v.  Hille- 
gas,  7  Serg.  &  K  (Pa.)  313  (1831) 
(deed  under  corporate  seal). 

Texas. — ^Merrill  v.  Bradley,  (Civ. 
App.  1909)  121  S.  W.  561;  Clay  V. 
Holbert,  14  Tex.  189   (1855). 

United  States. — Wright  v.  Taylor, 
30  Fed.  Cas.  No.  18,096,  3  Dill.  33 
(1871). 

12.  Kalmes  v.  Gerrish,  7  Nev.  31 
( 1871 )  ;  Smith  v  Guarantee  Dental 
Co.,  114  N.  Y.  Suppl.  867    (1909). 

13.  Butterworth  v.  Cathcart,  168 
Ala.  363,  53  So.  896  (1910)  (holding 
that  authentication  of  letter  by  con- 
tents alone  is  not  sufficient) ;  Georgia 
Steel  Co.  V.  White,  136  Ga.  493,  71  S. 
E.  890  (1911);  Lovett  v.  Gibb,  128  N. 
Y.  Suppl.  1047  (1911) ;  Quanah  A.  & 
P.  Ry.  Co.  V.  Drumraond  (Civ.  App. 
1913),  147  S.  W.  728.  See  Gilpin  v. 
Smith,  9  Ga.  App.  583,  71  S.  E.  944 
(1911)  (letter  signed  by  mark  admis- 
sible when  e.xecution  proved  by  one 
who  saw  it  signed;  not  attested  as 
recorded). 

14.  McHugh  V.  Brown,  33  Mich.  3 
(1875)  (chattel  mortgage)  ;  Lewis  v. 
Glass  (Ala,),  39  So.  771  (1905) 
(mortgage  of  real  estate) ;  Cooke  v. 


Pennington,  7  S.  C.  385  (1878)  (mort- 
gage of  real  estate) ;  Betterton  v. 
Echols,  85  Tex.  313,  30  S.  W.  63 
(1892)    (chattel  mortgage). 

15.  Mann  v.  Russell,  11  Dl.  586 
(1850). 

16.  Johnson  v.  Johnson,  35  Oreg. 
496,  30  Pac.  161  (1894)  (passenger 
list  of  steamer  as  published  in  news- 
paper). See  The  Missouri,  17  Fed. 
Cas.  No.  9,653,  4  Ben.  410  (1870) 
affirmed  in  United  States  t.  Missouri, 
26  Fed.  Cas.  No.  15,785,  9  Blatchf. 
433   (1872)    (manifest  of  steamer). 

17.  Crutchfield  v.  Dailey,  98  Ga. 
463,  35  S.  E.  536  (1896)  (life  insur- 
ance policy) ;  American  Underwriters' 
Assoc.  V.  George,  97  Pa.  St.  338 
(1881)    (fire  insurance  policy). 

18.  Brown  v.  Rape,  136  Ga.  584,  71 
S.  E.  803  (1911);  Eminent  Household 
of  Columbian  Woodmen  v.  Prater,  37 
Okla.  568,  133  Pac.  48  (1913). 

19.  Scotland  County  Nat.  Bank  v. 
Hohn,  146  Mo.  App.  699,  135  S.  W. 
539  (1910)  (power  of  attorney  to  in- 
dorse a  note  for  the  payee) ;  Jackson 
V.  Hopkins,  8  Johns.  (N.  Y.)  487 
(1831)  (power  of  attorney  to  demand 
and  receive  a  debt  secured  by  a  mort- 
gage) ;  Watson  V.  Hopkins,  37  Tex. 
637  (1864)  (power  of  attorney  to  con- 
duct and  control  business  affairs  of 
another). 

80.  Arkansas. — Southern  Exp.  Co. 
V.  Hill,  81  Ark.  1,  98  S.  W.  371 
(1906)     (carrier's  receipt). 

Colorado. — Empire  Ranch  &  Cat- 
tle Co.  V.  Lanning,  53  Colo.  151,  134 
Pac.  579  (1912)  (receipt  purporting 
to  be  given  by  receiver  of  the  United 
States  land  office  for  entry  money  of 
lands). 

Connecticut. — Neil  v.  Miller,  3 
Root  117    (1794). 
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offered  in  evidence  it  must  be  authenticated  to  the  court  as  the  act 
of  the  person  against  whom  it  is  offered.  In  case  he  is  said  to 
have  signed  or  otherwise  executed  it,  the  due  and  proper  execution 
of  the  same  by  him  must  be  shown  to  the  satisfaction  of  the  pre- 
siding judge.^^ 


Delaware. — ^Pleasanton  v.  Sim- 
mons, 3  Pennew.  477,  47  Atl.  697 
(1900)     (tax   receipts). 

Georgia. — Bell  Brothers  v.  Western 
&  A.  R.  Co.,  125  Ga.  510,  54  S.  E. 
532   (1906)    (freight  receipt). 

Missouri. — Acoeli's  Adm'r  v.  Mc- 
Broom,  38  Mo.  342  (f866)  (receipt 
of  an  attorney ) . 

Pennsylvania. — Sterrett  v.  Bull,  1 
Binn.  334  (1808)   (receipt  for  goods). 

Texas. — ^Lynch  v.  Munson,  (Civ. 
App.  1901)  61  S.  W.  140  (receipts 
given  by  one  as  guardian). 

Vermont. — ^Nye  v.  Daniels,  75  Vt. 
81,  53  Atl.  150  (1903)  (receipt  by 
one,  as  manager,  of  payments ) . 

"  The  law  is  unquestionable  in  re- 
gard to  receipts  generally  that  they 
shall  be  proved,  lilce  all  other  papers 
introduced  in  evidence,  and,  unless 
there  is  some  statutory  provision  mak- 
ing the  receipt  of  the  tax  collector  self 
proving,  vpe  hold  that,  if  it  is  an 
ancient  document,  it  may  be  received 
under  the  usual  requirements  in  such 
cases,  and,  if  it  is  not,  it  must  be 
proved  just  as  any  other  receipt."' 
Cliastang  v.  Chastang,  141  Ala.  451, 
462,  37  So.  799  (1904),  per  Simp- 
son, J. 

21.  Hicks  V.  Deemer,  187  lU.  164, 
58  N.  E.  253    (1900). 

22.  Alabama. — Durr  v.  Hanover 
Nat.  Bank,  148  Ala.  363,  43  So.  599 
(1906);  Richmond  &  Danville  R.  Co. 
V.  Jones,  92  Ala.  318,  9  So.  276 
(1890). 

Florida. — Williams  v.  Keyser,  11 
Fla.  334,  89  Am.  Dec.  343   (1868). 

Geor^io.— Kidd  v.  Huff,  105  Ga. 
309,  31  S.  E.  430   (1898). 


Indiana. — Jessup  v.  Gray,  7  Blackf. 
333  (1844);  Smith  v.  Scantling,  4 
Blackf.  443  (1837). 

Kentucky. — Gentry  v.  Doolin,  1 
Bush.  1  (1866);  McClain  v.  Esham, 
17  B.  Mon.  146    (1856). 

Louisiana. — Succession  of  Sallier, 
115  La.  97,  38  So.  929  (1905);  Cal- 
houn V.  Pierson,  44  La.  Ann.  584,  10 
So.  880  (1893);  Hawes  v.  Bryan,  10 
La.  136   (1836). 

Maryland. — Di  Giorgio  Importing 
&  S.  S.  Co.  V.  Pennsylvania  R.  Co., 
104  Md.  693,  65  Atl.  435,  8  L.  R.  A. 
N.  S.  108  (1906). 

Massachusetts. — Com.  v.  Eastman, 
1  Cush.  189,  48  Am.  Dec.  596  (1848). 

Minnesota. — Massillon  Engine  &  T. 
Co.  V.  Holdridge,  68  Minn.  393,  71  S. 
W.  399    (1897). 

Missouri. — Julian  v.  Rogers,  87 
Mo.  339  (1885);  Weiland  v.  Wey- 
land,  64  Mo.  168  (1876). 

Nebraska. — Walden  v.  Bankers 
Life  Assoc,  89  Nebr.  546,  131  N.  W. 
963    (1911). 

New  Hampshire. — Bean  v.  Smith, 
20  N.  H.  461    (1846). 

New  Jersey. — Linn  v.  Ross,  16  N. 
J.  L.  55  (1837)  (receipt);  William- 
son v.  Wright,  3  N.  J.  L.  984  (1813). 

New  York, — Bidwell  v.  Overton,  13 
N.  Y.  Supp.  274,  36  Abb.  N.  Cas.  402 
(1891) ;  Moses  v.  Banker,  7  Rob.  441 
(1868). 

North  Oarolina. — Tyson  v.  Joyner, 
139  N.  C.  69,  51  S.  E.  803  (1905); 
Costen  V.  McDowell,  101  N.  0.  546,  13 
S.  E.  432    (1890). 

Oklahoma.  ~~  Arahn  v.  United 
States,  9  Okla  "=69,  60  Pac.  268 
(1900). 
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Practically  the  same  administrative  rule  will  he  applied  in  crim- 
inal as  in  civil  cases.^* 

Where  an  instrument  executed  hy  several  is  offered  in  evidence 
against  one  of  the  obligors,  his  execution  of  the  writing  need  only 
be  proved ;  no  proof  as  to  the  other  parties  is  required.^*  In  like 
manner  a  deed  of  several  may  be  offered  against  one  of  the  grantors 
upon  proof  of  his  having  executed  it. 


Oregon. — Baum  v.  Rainbow  Smelt- 
ing Co.,  43  Oreg.  453,  71  Pae.  538 
(1903). 

Pennsylvania.  —  Bomgardner  v. 
Schwartz,  26  Pa.  Sup.  Ct.  263 
(1904)  ;  Reese  v.  Reese,  90  Pa.  St.  89. 
35  Am.  Rep.  634  (1879);  Hays  v. 
Hays,  6  Pa.  St.  368    (1847). 

South  Carolina.  ■ —  Mahoney  v. 
Southern  Ry.,  83  S.  0.  315,  64  S.  C. 
S28    (1908). 

Texas. — Trinity  County  Lumber 
Co.  V.  Pinckard,  4  Tex.  Civ.  App.  671, 
23  S.  W.   720,  1015    (1893). 

Washington. — Koloff  v.  Chicago,  M. 
&  P.  S.  Ry.  Co.,  71  Wash.  543,  129 
Pac.  398    (1913). 

Wisconsin. — Bazelon  v.  Lyon,  123 
Wis.  337,  107  N.  W.  337  (1906). 

United  States. — Apache  County  v. 
Earth,  177  U.  S.  538,  30  S.  Ct.  718, 
44  L.  ed.  878    (1900). 

"  Until  proof  of  the  execution  of  a 
private  writing  is  first  administered, 
if  such  proof  be  insisted  upon  by  th'j 
adverse  party,  it  can  not  be  intro- 
duced in  evidence — it  matters  not 
what  may  be  the  object  intended  to 
be  accomplished  by  its  introduction. 
This  is  elementary."  Calhoun  v. 
Pierson,  44  La.  Ann.  584,  589,  10  So. 
880   (1893),  per  Watkins,  J. 

"An  exception  to  this  general  rule, 
on  the  subject  of  proving  private 
writings,  is  said  to  be  where  the  pa- 
per is  produced  ty  the  adverse  party, 
pursuant  to  notice,  the  party  produc- 
ing it  claiming  an  interest  under  it; 
and  some  of  the  authorities  say  that 


the  interest  must  be  of  an  abiding  na- 
ture and  claimed  in  the  same  cause." 
Williams  v.  Keyser,  11  Fla.  234,  8!) 
Am.  Dec.  243   (1866),  per  Douglas,  J. 

The  evidence  need  only  be  slight  to 
warrant  sending  the  writing  to  the 
jury.  Hicks  v.  Chouteau,  12  Mo.  341 
(1849)  ;  Hamsher  v.  Kline,  57  Pa.  St. 
397  (1868).  See  State  v.  Harvey,  131 
Mo.  339,  32  S.  W.  1110   (1895). 

An  oral  assent  to  a  written  instru- 
ment if  established  to  the  satisfac- 
tion of  the  presiding  judge  may  be 
sufficient.  Kidd  v.  Huflf,  105  Ga.  209, 
31  S.  E.  430  (1898). 

23.  Georgia. — Smith  v.  State,  77 
Ga.   705    (1886). 

Iowa. — State  v.  Oeder,  80  Iowa  73, 
45  N.  W.  543    (1890). 

Maryland. — Gross  v.  State,  62  Md. 
179    (1884). 

Missouri. — State  v.  Grant,  74  Mo. 
33    (1881). 

New  York. — People  v.  Corey,  148 
N.  Y.  476,  42  N.  E.  1066   (1896). 

Oregon.' — State  v.  Chee  Gong,  16 
Greg.  534,  19  Pac.  607   (1888). 

Texas. — Langford  v.  State,  9  Tex. 
App.  283  (1880)  ;  Johnson  v.  State,  9 
Tex.  App.  249   (1880)). 

Wisconsin. — ^Montieth  v.  State,  114 
Wis.  165,  89  N.  W.  828    (1902). 

24.  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  (U.  S.)  386,  7  L.  ed.  189  (1828). 
See  also,  Conard  v.  NicoU,  4  Pet. 
(U.  S.)  391,  7  L._ed.  862  (1830).  See 
Kolb  V.  Jones,  63  S.  C.  193,  40  S.  E. 
168  (1901);  People  v.  Hust,  49  Cnl. 
653    (1857). 
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Where  the  writing  is  introduced  to  prove  a  collateral  fact  proof 
of  execution  has  been  dispensed  with.^^ 


§  3513.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal);  Mode  of  Proof;  Evidence  to  Show  Execution. —  The  due 

and  proper  execution  of  a  private  writing,  to  which  there  is  no 
attesting  witness,  may  be  established  by  any  competent  evidence.-' 
It  need  not  necessarily  be  direct,  circumstantial  evidence,  being 
frequently  equally  satisfactory,^  it  being  sufBcient  if  it  be  neces- 
sarily inferable,  from  the  facts  and  circumstances  proved,  that  the 
writing  was  executed  by  the  one  whose  name  appears  thereon  as 
maker.^  Thus,  for  example,  the  execution  of  a  lease  may  be  estab- 
lished by  evidence  showing  that  it  was  sent  to  a  non-resident  lessee, 


25.  state  v.  Waldrop,  73  S.  C.  60, 
52  S.  E.  793  (1905)  (contract).  Sec 
Western  Cottage  Piano  &  Organ  Co. 
V.  Anderson,  45  Tex.  Civ.  App.  513, 
101  S.  W.  1061   (1907). 

§  3513-1.  Dundy  v.  Chambers,  23 
111.  369  (1860)  (by  admissions  of 
grantor  of  deed  or  by  any  one  who 
saw  its  execution  or  by  any  compe- 
tent witness)  ;  Richards  v.  Belcher,  6 
Tex.  Civ.  App.  284,  25  S.  W.  740 
(1894)  (grantee  in  deed  may  testify 
to  execution)  ;  Bohn  v.  Davis,  75  Tex. 
34,  12  S.  W.  837  (1889)  (maker  of 
deed  to  himself  as  trustee  may  prove 
same)  ;  Meuley  v.  Zeigler,  S3  Tex.  88 
(1859)  (by  testimony  of  grantor  if 
not  interested  in  suit  or  by  any  other 
person  who  was  present  at  the  execu- 
tion). See  Oldham  v.  Oldham,  83 
Atl.  265  (1912)  (admitted  after  re- 
fusal on  stand  to  admit  signature 
and  execution  as  preliminary  to 
other  testimony  by  other  witness  as 
to  execution  and  delivery). 

2.  Oomnecticut. — Garland  v.  Gaines, 
13  Conn.  662,  49  Atl.  19,  84  Am.  St. 
Eep.  182    (1901). 

Georgia. — Pacific  Selling  Co.  v.  Al- 
bright-Prior Co.,  3  Ga.  App.  143,  59 
S.  E.  468   (1907). 

Michigan. — Alpena     v.      Mainville, 


153  Mich.  732,  117  N.  W.  338  (1908). 

Minnesota. — L.  Lamb  Lumber  Co. 
V.  Benson,  90  Minn.  403,  97  N.  W.  143 
(1903). 

Texas. — Groesbeck  v.  Wiest,  (Civ. 
App.  1913),  157  S.  W.  258;  Interna- 
tional Harvester  Co.  v.  Campbell,  43 
Tex.  Civ.  App.  431,  96  S.  W.  93 
(1906). 

"  It  is  true  that  a  letter  not  shown 
to  be  in  the  handwriting  of  the  party 
to  be  affected  by  it  may  sometimes 
be  looked  into  for  internal  evidence 
of  the  source  from  which  it  came,  and 
that  such  internal  evidence  may  be 
sufficient  to  justify  the  court  in  per- 
mitting the  letter  to  go  to  the  juryj 
but  the  general  rule  is  that  the  mere 
contents  of  a  letter  purporting  to  be 
that  of  a  particular  person  are  not 
of  themselves  sufficient  evidence  of 
its  genuineness."  Ashlock  v.  Com., 
108  Va.  877,  879,  61  S.  E.  752  (1908), 
per  Buchanan,  J. 

3.  "  It  is  not  necessary  that  the  ex- 
ecution of  a  written  instrument 
should  be  proved  by  direct  testimony; 
it  is  enough  if  the  execution  is  fairly 
inferable  from  the  facts  and  circum- 
stances established  by  the  evidence." 
Fergerson  v.  Smith,  104  Ind.  246,  251, 
3  N.  E.  866   (1885),  per  Elliott,  J. 
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came  back  with  his  name  signed  to  it  and  that  he  subsequently 
occupied  the  premises.* 

A  frequent  mode  of  proving  the  execution  of  a  writing  is  by 
testimony  of  a  witness  that  he  was  present  at  the  time  it  was 
■executed  ^  and  saw  the  party  affix  his  signature  thereto.® 

Another  mode  which  is  often  employed  is  to  prove  the  hand- 
writing of  the  maker  of  the  instrument ''  either  by  a  comparison 
of  the  disputed  writing  with  other  writings  proved  or  admitted  to 
be  genuine,*  or  by  the  identification  of  the  maker's  signature  by 


4.  Garland  v.  Gaines,  73  Conn.  662, 
49  Atl.  19,  84  Am.  St.  Rep.  182 
(1901). 

5.  Mosely  v.  Gordon,  16  Ga.  384 
(1854). 

6.  Malchow  v.  State.  5  Ala.  App. 
•99,  59  So.  342  (1912)  (one  of  the  par- 
ties to  a  rental  contract  testified  he 
fligned  it  and  saw  the  other  party 
sign  it) ;  Leftkovitz  v.  First  Nat. 
Bank,  152  Ala.  521,  44  So.  613  (1907) 
(three  witnesses  testified  they  were 
present  and  saw  the  contract  of  guar- 
anty signed) ;  Stoddard  v.  Hillj  38  S. 
C.  385,  17  S.  E.  138  (1892)  (testi- 
mony of  witness  that  she  knew  hand- 
writing of  assignor  of  note  and  mort- 
gage in  suit,  that  the  signature  was 
his  and  that  she  saw  him  sign  the  as- 
signment) . 

"  If,  at  the  common  law,  he  might 
•call  upon  those  who  were  present  at 
its  execution,  and  whose  names  had 
heen  indorsed  by  the  scrivener,  or,  if, 
when  the  attesting  witnesses  were 
called,  they  denied  its  execution,  he 
might  call  other  persons  to  establish 
the  deed,  who  had  not  attested  it, 
why  may  not  a  party  call  a  witness 
to  prove  its  execution,  who  is  cogni- 
zant of  the  fact,  when  there  is  an 
absence  of  attesting  witnesses?  The 
principle  and  reason  is  in  every  re- 
spect the  same,  and  we  think  the 
same  rule  should  prevail  in  the  one 
case  as  the  other."  Dundy  v.  Chamb- 
ers, 23  111.  369,  373  (1860),  per  Wal- 
ker, J. 


7.  Alabama. — ^Dillingham  v.  Brown, 
38  Ala.  311    (1862). 

Mississippi. — Dancey  v.  Sugg,  46 
Miss.  606    (1873). 

New  York. — Rogers  v.  New  York  & 
Brooklyn  Bridge,  11  App.  Div.  141,  42 
N.  Y.  Supp.  1046  (1896),  affirmed 
159  N.  Y.  556,  54  N.  E.  1094  (1899). 

North  Carolina. — Black  v.  Justice, 
86  N.  C.  504   (1882). 

Pennsylvania. — Clark  v.  Freeman, 
25  Pa.  St.  133    (1855). 

"A  written  instrument,  not  at- 
tested by  a  subscribing  witness,  is 
sufficiently  proved  to  authorize  its  in- 
troduction by  competent  proof,  that 
the  signature  of  the  person,  whose 
name  is  undersigned,  is  genuine.  The 
party  producing  it  is  not  required  to 
proceed  further  upon  a  mere  sugges- 
tion of  a  false  date,  when  there  are 
no  indications  of  falsity  found  upon 
the  paper,  and  to  prove  that  it  was 
actually  made  on  the  day  of  the  date. 
After  proof  that  the  signature  is  gen- 
uine, the  law  presumes  that  the  in- 
strument in  all  its  parts  was  genuine 
also,  when  there  are  no  indications 
to  be  found  upon  it  to  rebut  such  a 
presumption." 

PuUen  V.  Hutchinson,  25  Me.  249, 
254    (1845),  per  Shepley,  J. 

8.  Paulk  V.  Creech,  8  Ga.  App.  738, 
70  8.  E.  145  (1910). 

"  Proof  of  the  genuineness  of  a  sig- 
nature, when  an  issue  is  made  upon 
that  point,  may  be  made  by  a  com- 
parison of  the  signature  to  the  pa- 
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a,  witness  who  is  familiar  with  his  handwriting.^  In  case  a  witness 
swears  positively  to  a  signature  and  is  not  interrogated  as  to  his 
means  of  knowledge,  the  testimony  may  be  regarded  as  sufficient ; 
it  would  be  otherwise  if  his  answers  to  the  interrogatories  were  not 
satisfactory.^" 

Admissions. — The  execution  of  the  writing  by  the  one  by  whom 
it  purports  to  be  made  may  be  established  by  his  admissions,  either 
judicial  or  extra-judicial,^^  or  by  evidence  of  particular  acts  of  his 


per  which  is  attached  with  the  hand- 
writing of  the  signer  upon  other  pa- 
pers whose  genuineness  is  proved  or 
conceded.  It  is  well  settled  that  the 
excution  of  a  contested  paper  and  the 
genuineness  of  the  signature  of  the 
purported  signer  may  be  thus  estab- 
lished." Paulk  V.  Creech,  8  6a._  App. 
738,  740,  70  S.  E.  145  (1910),  per  Rus- 
sell, J. 

9.  Alabama. — Rutherford  v.  Dyer, 
146  Ala.  665,  40  So.  974    (1906). 

California. — Bauer  v.  State,  144 
Cal.  740,  78  Pac.  280   (1904). 

Colorado. — Hinchman  v.  Keener,  5 
Colo.  App.  300,  38  Pac.  611    (1894). 

Georgia. — Royce  v.  Gazan,  76  Ga. 
79    (1885). 

Illinois. — Hall  v.  Jones,  32  111.  38 
(1863). 

Indiana. — Haynes  v.  Thomas,  7 
Ind.  38   (1855). 

Louisiana. — Bradford  v.  Cooper,  1 
La.  Ann.  325    (1846). 

United  States. — United  States  v. 
Moreno,  1  Wall.  400,  17  L.  ed.  633 
(1863). 

Canada. — See  Alexander  v.  Vye,  16 
Can.  S.  Ct.  501  (1889). 

"There  are  no  subscribing  wit- 
nesses to  the  deed.  It  was  therefore 
allowable,  according  to  the  common 
law,  to  prove  the  signatures  by  any 
one .  acquainted  with  their  handwrit- 
ing. Such  evidence  was  as  compet- 
ent and  valid  as  the  testimony  of  the 
writers  themselves."  United  States 
V.  Moreno,  1  Wall.  (U.  S.)  400,  402, 
17  L.  ed.  633  (1863),  per  Mr.  Justice 
Swayne. 


10.  Dwight  V.  Scates,  14  La.  495 
(1840).  See  Bauer  v.  State,  144  Cal. 
740,  78  Pac.  280   (1904). 

11.  Dakota. — Lander  v.  Propper,  o 
Dak.  64,  50  N.  W.  400  (1888)  (ad- 
mitted by  answer). 

Illinois. — Lowman  v.  Aubery,  72 
111.  619  (1874)  (admission  in  open 
court)  ;  Ihindy  v.  Chambers,  23  111. 
369   (1860). 

Kentucky. — Burgen  v.  Com.,  8  Ky. 
L.  Rep.  613  (1887);  Borah  v. 
Archers,  7  Dana  (Ky.)  116;  (1838) 
(admitted  by  defendants  by  offering 
deed  in  evidence). 

Louisiana. — Mandere  v.  Bonsiguore, 
28  La.  Ann.  531  (1876)  ;  Robertson  v. 
Lucas,  1  Mart.  N.  S.  187  (1823) 
(maker  of  deed  is  best  witness  to 
prove  its  execution ) . 

Maryland. — Crichton  v.  Smith,  34 
Md.  42  (1870)  (by  use  of  the  writ- 
ing in  another  proceeding). 

Massachusetts. — White  v.  Solomon, 
164  Mass.  516,  42  N.  E.  104,  30  L.  E. 
A.  537  (1895)  (answer  to  interroga- 
tory ihat  "The  signature  resembles 
mine,  I  wish  to  have  the  contract 
identified  before  answering  further," 
coupled  with  absence  of  a  subsequent 
denial  held  sufficient). 

Michigan. — Gibbs  v.  Linabury,  22 
Mich.  479,  7  Am.  Rep.  675  (1871) 
(admission  of  maker  of  promissory 
note  on  a  former  trial). 

Minnesota. — Pottgieser  v.  Dorn,  16 
Minn.  204  (1870)  (by  parol  admis- 
sion). 

Missouri. — Powell  v.  Adams,  9 
Mo.  766    (1846). 
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amounting  to  an  acknowledgment  of  execution  of  the  instrument 
by  him.^^ 

The  evidence  mustj  in  all  cases,  he  sufficiently  certain  to  satisfy 
the  presiding  judge  that  the  paper  to  which  it  refers  is  identical 
with  the  one  it  is  attempted  to  establish.^* 

§  3514.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Mode  of  Proof);  Identification  Otherwise  Than  by  Proof 
of  Execution. —  The  requirements  of  proof  in  a  particular  case 
may  not  demand  that  a  given  document  be  proved  to  have  been 
executed  or  written  by  a  certain  person.  Where,  for  example,  a 
paper  is  independently  relevant,  it  may  be  admissible,  if  sufficiently 
connected  with  the  person  to  be  affected  by  it,  as  to  be  probative 
to  the  effect  desired.  Thus,  if  the  object  be  to  show  that  A  knew 
the  contents  of  a  paper,  proof  of  its  production  from  a  place  to 


Nebraslca. — Matoushek  v.  Dutcher, 
67  Neb.  627,  93  N.  W.  1049  (1903) 
(identification  by  witness  on  stand  of 
■weight  checks  as  made  by  himself) . 

New  Jersey. — ^Yeomans  v.  Petty,  40 
N.  J.  Eq.  495,  4  Atl.  631  (1885)  (by 
witness  to  whom  writing  was  exhib- 
ited and  effect  explained  by  maker 
and  also  by  evidence  of  handwriting 
€xpert) . 

Pennsylvania. — Stewart  v.  Gleaaon, 
25  Pa.  Super.  Ct.  325  (1903)  (by  ad- 
mission extra-judicial)  ;  West  Phila. 
N.  Bank  V.  Field,  143  Pa.  St.  473,  22 
Atl.  829  (1891)  (statement  by  maker 
that  note  was  "all  right").  See 
Robeson  v.  Schuylkill  Nav.  Co.,  3 
-Grant's  Cas.  (Pa.)  186  (1855)  (after 
admitting  writing  to  be  genuine  by 
using  it  cannot  deny  its  authenticity 
when  opponent  desires  to  use  it). 

Texas. — Groesbeck  v.  Wiest  (Tex. 
Civ.  App.  1913)  157  S.  W.  258. 

Utah. — Burraston  v.  First  Nat. 
Bank,  S3  Utah  338,  62  Pac.  435 
(1900)  (by  evidence  of  payment  of 
notes  and  checks  without  challenging 
their  validity). 

United  States. — Smith  v.  Gale,  144 
IT.  S.  509,  12  S.  Ct.  674,  36  L.  ed.  531 
<1892)    (admission   by   defendant   in 


answer  of  execution  but  claim  of  in- 
validity set  up). 

"There  can  be  no  question,  that,  if 
the  law  does  not  prescribe  more  for- 
mal proof,  the  plaintiff  in  an  action 
upon  a  promissory  note  may  make 
out  a  case  which  he  is  entitled  to 
have  submitted  to  the  jury  by  proof 
of  the  extrajudicial  admission  of  the 
defendant  to  the  effect  that  the  note 
was  given  by  him."  Stewart  v.  Glea- 
son,  23  Pa.  Super.  Ct.  325,  329  (1903), 
per  Rice,  P.  J. 

12.  Houston  &  Texas  C.  R.  Co.  v. 
Chandler,  51  Tex.  416   (1879). 

13.  Thatcher  v.  Goff,  11  La.  94 
(1837) ;  Hunter  v.  Glenn,  1  Bailey 
(S.  C.)  542  (1830)  (not  suflScient 
where  witness  who  could  not  read  tes- 
tified he  saw  the  party  to  an  al- 
leged contract,  sign  a  paper,  about 
the  date  and  understood  it  to  be  of 
the  purport  of  the  paper  offered  in 
evidence,  but  was  not  a  subscribing 
witness  and  could  not  identify  it) ; 
Burgen  v.  Com.,  8  Ky.  L.  Rep.  613 
(1887)  (statement  of  witness  that 
"  this  is  A's  bond "  does  not  prove 
that  A  signed  and  delivered  it;  acts 
uecessary  to  prove  execution  niu«t  be 
shown). 
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which  he  alone  had  access,  e.  g.,  his  pocketbook '  may  sufficiently 
connect  it  with  him  for  purposes  of  the  case. 

The  time  in  the  trial  at  which  the  proof  of  the  execution  of  a 
document  should  be  made  is,  like  other  questions  as  to  the  order 
of  evidence,^  a  matter  of  administration.  The  opposing  party  has 
no  right  to  insist  that  the  execution  should  be  proved  before  the 
writing  is  received  in  evidence.*  The  presiding  judge  may  prop- 
erly accept  the  assurance  of  the  proponent's  counsel  that  formal 
proof  will  be  offered  later,  and  may  thereupon  admit  the  writing 
de  hene,  ordering,  at  a  later  stage  of  the  trial,  that  it  be  stricken 
out  if  the  proof  of  execution  is  not  forth  coming  in  pursuance  of 
the  assurance.*  In  like  manner,  any  inadequacy  in  proof  of  execu- 
tion may  be  supplied  at  a  subsequent  time  in  the  trial.^ 

Where  other  writings,  plans,  diagrams  or  the  like  are  incor- 
porated in  a  principal  by  references  contained  in  it,  little  reason 
apparently  exists,  why  the  due  execution  of  the  writings  or  other 
matter  thus  incorporated  should  be  formally  proved.  Identifica- 
tion satisfactory  to  the  court  would  seem  to  answer  every  admin- 
istrative purpose.®  Full  proof  of  the  execution  of  these  collateral 
documents  or  other  incorporated  matters  has,  however,  been  re- 
quired.'' 

§  3515.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal);  Attested  Writings;  General  Rule;  Theory  Upon  Which 
Founded. —  The  testimony  of  an  attesting  witness  will  be  re- 

§  3514-1.    Whaley  v   State,  11  Ga.  it  and  the  production  of  the  latter  in 

133   (1853).  evidence  need  not  be  accompanied  by 

2.  Supra,  §§  359  et  seq.  proof    of   its   execution   in   any    case 

3.  Allen  v.  State,  61  Ind.  268,  28  where  the  document  adds  no  new 
Am.  Rep.  673  (1878) ;  Board  of  Super-  term  to  the  oral  contract,  but  merely 
■visors  of  Washington  CJounty  v.  explains  the  terms  already  used. 
Dunn,  37  Graft.  (Va.)   608  (1876).  Smith  v.  New  York  Cent.  R.  Co.,  4 

4.  Dupree  v.  Virginia  Home  Ins.  Abb.  Dec.  (N.  Y.)  262,  4  Keyes  (N. 
Co.,  93  N.C.  417  (1885).  Y.)   180  (1868). 

5.  Houck  V.  Linn,  48  Nebr.  337,  66  The  execution  of  a  document  offered 
N.  W.  1103  (1896).  merely    to    amplify    and    explain    a 

6.  Neuval  v.  Cowell,  36  Cal.  648  declaration  need  not  be  shown. 
(1869);  Lombard  v.  Mayberry,  24  Mima'  Executors  v.  Sturtevant,  18 
Nebr.  674,  40  N.  W.  371,  8  Am.  St.  Ala.  359  (1850). 

Rep.  334   (1888);  Mallory  v.  Lyman,         T.Lee     v.     Payne,     4     Mich.     106 

3  Finn.  (Wis.)  443,  4  Chandl.  (Wis.)  (1856);  Jackson  v.  Sackett,  7  Wend. 

143  (1852).  (N.  Y.)   94  (1831).     See  also,  Rhame 

A  verbal  conratct  may  be  rendered  v.  Bower,  27  Ga.  408  (1859) ;  Jackson 

more  definite  by  the  identification  of  v.     Halstead,    5    Cow.    (N.    Y.)     316 

a  written  instrument   referred  to  in  (1825). 
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quired  to  prove  the  execution  of  a  private  writing  ^  to  v^hicli  he 


§  3515-1.  Alabama. — ^Ballovr  v.  Col- 
lins (139  Ala.  543,  36  So.  713  (1903) 
(mortgage) )  ;  Collins  v.  Sherbet,  114 
Ala.  480,  21  So,  997  (1896)  (bill  of 
sale)  ;  Allied  v.  Elliott,  71  Ala.  224 
(1881)  (deed);  Ellerson  v.  State,  69 
Ala.  1   (1881)    (contract). 

Arkansas. — Brock  v.  Saxton,  5  Ark. 
708  (1843)  (bill  of  sale);  Brown  v. 
Hicks,  1  Ark.  333  (1838)  (bill  of 
sale) .  See  Hutchinson  v.  Kelly,  10 
Ark.  178    (1849)    (sheriflf's  deed). 

California. — Stevens  v.  Irwm,  13 
Cal.  306   (1859)    (power  of  attorney). 

Connecticut. — Kelsey  v.  Hanmer, 
18  Conn.  311  (1847)    (deed). 

Georgia. — Thompson  v.  Wilkinson, 
9  Ga.  App.  367,  71  S.  E.  678  (1911) 
(promissory  note)  ;  Howard  v.  Rus- 
sell, 104  Ga.  330,  30  S.  E.  803  (1898) 
(deed)  ;  Coody  v.  Gress  Lumber  Co., 
83  Ga.  793,  10  S.  E.  318  (1889)  (eon- 
tract  conveying  saw  mill  timber)  ; 
Davis  V.  Alston,  61  Ga.  225  (1878) 
(contract  for  the  sale  of  land;  Tyler 
V,  Stephens,  7  Ga.  378  (1849)  (sub- 
misson  and  award ) . 

Indiana. — See  Pence  v.  Makepeace, 
65  Ind.  345  (1879)  (assignment  en- 
dorsed upon  policy  of  insurance)  ; 
Sampson  v.  Grimes,  7  Blackf.  176 
(1844)    (deed). 

Kentucky. — Goodall  v.  Goodall,  5 
J.  J.  Marsh.  596  (1831)  (note)  ;  Mc- 
Connell  v.  Brown,  Litt.  Sel.  Caa. 
(Ky.)  459  (1831)    (will). 

Louisiana. — Labarthe  v.  Gerbeau,  1 
Mart.  N.  S.  486   (1833)    (note). 

Maine. — Woodman  v.  Segar,  25 
Me.  90  (1845)  (deed);  Quimby  v. 
Buzzell,  16  Me.  470  (1840)  (promis- 
sory note. 

Maryland. — Eichelberger  v.  Sifford, 
27  Md.  320  (1867)  (power  of  attor- 
ney). 

Michigan. — ^Hess  v.  Griggs,  43 
Mich.  397,  6  N.  W.  427  (1880)  (con- 
tract). 


Mississippi. — Chaplain  v.  Briscoe, 
11  Sm.  &  M.  372  (1848)    (deed). 

Missouri. — Glasgow  v.  Ridgeley,  11 
Mo.  34    (1847)    (mortgage). 

Nebraska. — Nason  v.  Nason,  79 
Neb.  582,  113  N.  W.  139  (1907) 
(agreement). 

Nevada. — Kalmes  v.  Gerrish,  7  Nev. 
31   (1871)    (lease). 

New  Hampshire. — Foye  v.  Leigh- 
ton,  24  N.  H.  29    (1851)    (lease). 

New  Jersey. — Boyle  v.  Knauss,  81 
N.  J.  L.  330,  79  Atl.  1025  (1911) 
(bill  of  sale).  See  Corlies  v.  Van- 
note,  16  N.  J.  L.  324   (1838). 

New  York. — Read  v.  Metropolitan 
Life  Ins.  Co.,  17  Misc.  (N.  Y.)  307, 
40  N.  Y.  Suppl.  374  (1896)  (applica- 
tion for  life  insurance)  ;  Kayser  v. 
Sichel,  34  Barb.  84   (1861)    (release). 

North  Carolina. — Horton  v.  Hag- 
ler's  Ex'r,  8  N.  C.  48  (1820)  (bill  of 
sale)  ;  Johnston  v.  Knight,  5  N.  C. 
393    (1809)    (bond). 

North  Dakota. — Brynjolfson  v. 
Northwestern  Elevator  Co.,  6  N.  D 
450,  71  N.  W.  555,  68  Am.  St.  Rep. 
612    (1897)    (chattel  mortgage). 

Ohio. — Warner  v.  Baltimore  & 
Ohio  R.  Co.,  31  Ohio  St.  265  (1877) 
(contract) . 

Oregon. — Hannan  v.  Greenfield,  36 
Oreg.  97,  58  Pae.  888  (1899)  (con- 
tract; under  statute). 

Pennsylvania. — North  Penn  Iron 
Co.  V.  International  Lithoid  Co.,  217 
Pa.  St.  538,  66  Atl.  860  (1907)  (as- 
signment of  rights  under  a  liceese 
agreement)  ;  Tams  v.  Hitner,  3  Pa. 
St.  441  (1848)  (articles  of  copart- 
nership) ;  Truby  v.  Byers,  6  Pa.  St. 
347    (1847)     (sealed  agreement). 

Rhode  Island. — Kinney  v.  Flynn,  2 
R.  I.  319  (1852)  (acknowledgment  of 
indebtedness). 

South  Carolina. — Trammell  v.  Rob- 
erts, 1  McMull.  305  (1841)  (con- 
tract ) . 
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has  affixed  his  signature  in  that  capacity,  at  the  request  or  with 


Vermont.— Vea.T\  v.  Allen,  1  Tyler 
4  (1800)  (contract).  See  Harding  v. 
Cragie,  8  Vt.  501  (1836)    (note). 

Wisconsin. — Oarrington  v.  East- 
man, 1  Finn.  650  (1846)    (receipt). 

Wyoming. — Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  93  Pao.  624,  93 
Pac.  661    (1907). 

"  The  bill  of  sale,  which  is  all  the 
evidence  offered  in  support  of  the 
plaintiff's  title  was  not  properly 
proved,  and  the  court  did  right  in  ex- 
cluding it.  Its  execution  was  not 
proved  by  the  subscribing  witness. 
The  attempt  to  establish  it  by  parol 
or  secondary  evidence  was  wholly  in- 
admissiblei.  The  law  requires  the  tes- 
timony of  the  subscribing  witness  as 
proof  of  his  hand-writing,  if  he  is  be- 
yond the  jurisdiction  of  the  court. 
And  so  rigid  is  this  rule,  that  it  is 
not  superseded  by  the  acknowledg- 
ment of  the  party  himself."  Brock  v. 
Saxton,  5  Ark.  708  (1843),  per 
Lacy,  J. 

"  If  the  plaintiffs  cannot  prove  the 
execution  of  the  deed  by  one  of  the 
subscribing  witnesses,  they  are  bound 
to  call  the  other,  or  show  why  they 
cannot  be  produced.  Had  they  shown 
that  this  witness  was  dead,  or  in  a 
situation  where  her  testimony  could 
not  be  had,  then  they  might  well  say 
we  have  produced  all  the  evidence  in 
our  power.  One  witness,  from  want 
of  recollection,  is  unable  to  identify 
the  deed;  the  testimony  of  the  other 
cannot  be  obtained;  and  the  deed  is 
lost,  so  that  we  cannot  prove  the 
hand-writing  of  the  grantor,  or  of 
either  of  the  subscribing  witnesses." 
Kelly  V.  Hanmer,  18  Conn.  311,  318 
(1847),  per  Waite,  J. 

"The  execution  of  written  instru- 
ments purporting  to  be  attested  by 
the  witnesses,  when  denied  in  a  court 
of  justice,  must  be  proved  by  at  least 
one   of   the   subscribing  witnesses,   if 


such  witness  can  be  had."  Bowser  v. 
Warren,  4  Blackf.  (Ind.)  533,  523 
(1838),  per  Dewey,  J. 

"  The  rule  that  the  execution  of  an 
instrument  which  is  offered  in  evi- 
dence by  one  who  is  a  party  to  it  can- 
not be  proved  without  calling  the  at- 
testing witnesses,  wiere  they  are  liv- 
ing, competent,  and  within  reach  of 
the  process  of  the  court,  is  a  funda- 
mental rule  of  evidence  in  this  com- 
monwealth, long  ago  established  and 
strictly  adhered  to.''  Brigham  v. 
Palmer,  3  Allen  (Mass.)  450  (1862), 
per  Hoar,  J. 

"The  learned  counsel  who  last  sat 
down  has  talked  of  the  serious  incon- 
venience that  will  ensue  in  settlement 
law  if,  in  a  case  like  the  present,  the 
party  to  the  deed  is  not  permitted  to 
be   called   to    prove   it.      I   know   of 
none  that  is  a  greater  or  more  serious 
inconvenience  than  to  depart  from  a 
clear  established  rule  of  law,  that  a 
party   who   would   prove   the    execu- 
tion of   any   instrument   that   is   at- 
tested must  lay  the  ground-work  by 
calling    the     subscribing    witness    to 
prove  it,  if  he  can  be  produced  and  is 
capable  of  being  examined.     His  tes- 
timony, indeed,  is  not  conclusive,  for 
he  may  be  of  such  a,  description  as  to 
be  undeserving  of  credit  and  then  the 
party  may  go  on  to  prove  him  such, 
and  may  call  other  witnesses  to  prove 
the  execution.     The  cases  have  even 
gone  the  length  of  punishing  the  sub- 
scribing witness  criminally.    But  here 
the  only  question  is,  whether  the  par- 
ties who  seek  to  prove  the  execution 
of    this    indenture    must    not    make 
their  way  to  what  may  be  called  sec- 
ondary proof  through  the  medium  of 
those  witnesses  who  are  the  plighted 
witnesses  to  the  transaction,  by  first 
disposing  of  their  testimony."    King 
V.     Harringworth,    4    M.    &     S.     350 
(1815),  per  Lord  Ellenborough. 
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the  consent  of  the  party  or  parties  executing  it,^  providing  of 
course  that  he  can  be  produced.^  This  rule  is  regarded  by  the 
courts  as  one  of  the  most  stringent  and  inflexible  and,  consequently, 
is  rigidly  adhered  to.* 

Historically  considered,  it  is,  as  we  have  stated  elsewhere,^  a 


"It  is  a  technical  rule  that  the 
subscribing  witness  must  be  produced, 
and  it  cannot  be  dispensed  with  un- 
less it  appear  that  hia  attendance 
could  not  be  procured."  Abbot  v. 
Plumbe,  1  Doug.  216  (1779),  per  Lord 
Mansfield. 

2.  If  a  person  has  signed  a  writing 
as  a  witness  without  the  knowledge 
or  consent  of  the  parties  thereto  the 
instrument  may  be  proved  as  one  ex- 
ecuted without  a  witness.  Sherwood 
V.  Pratt,  63  Barb.  (N.  Y.)  137  (1808). 

3.  Alabama. — Allred  v.  Elliott,  71 
Ala.  224    (1881). 

California. — Powell's  Heirs  v.  Hen- 
dricks, 3  Cal.  427  (1853)  (agree- 
ment). 

Georgia.— Ellis  v.  Doe,  10  Ga.  253 
(1851). 

Indiana. — Sampson  v.  Grimes,  7 
Blackf.  176    (1844). 

Kentucky. — Chambers  v.  Handley, 
3  J.  J.  Marsh.   (Ky.)   98   (1829). 

Massachusetts. — Gelott  v.  Good- 
speed,  8  Cush.  411    (1851). 

Mississippi. — ^CShaplain  v.  Briscoe, 
11  Sm.  &  M.  372   (1848). 

North  Carolina. — Horton  v.  Hag- 
ler's  Ex'r,  8  N.  C.  48   (1820). 

Pennsylvania. — Tams  v.  Hitner,  9 
Pa.  St.  441  (1848);  Davison  v. 
Bloomer,  1  Dall.  123,  1  L.  ed.  64 
(1785). 

United  States. — Spring  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268,  5  L. 
cd.   614    (1823). 

Compare  Barnewall  v.  Murrell,  108 
Ala.  366,  IS  So.  831    (1895). 

4.  "  We  think  it  equally  clear,  that 
the  court  erred  in  holding,  tliat  the 
attesting  witnesses  need  not  be  pro- 
duced.    This   has   been   a   rule   from 


the  earliest  times.  It  is  laid  down 
in  Fortescuede  Land  Leg.  Ang.  C.  32. 
In  Rex  V.  Harringworth  (4  M.  &  S. 
352),  Lord  EUenborough  said  that  the 
rule  was  as  '  fixed,  formal  and  univer- 
sal as  any  that  can  be  stated  in  a 
court  of  justice.'  And  while  he  ad- 
mitted in  the  same  case  (p.  354),  that 
the  subscribing  witnesses  might  not 
in  fact  be  the  best  witnesses,  and  that 
others  might  know  more  of  the  tran- 
saction than  they,  still  as  they  were 
the  '  plighted '  witnesses,  they  must 
be  produced  on  the  trial.  The  knowl- 
edge they  have  upon  the  subject  is 
presumed  to  be  essential,  and  is  there- 
fore indispensable."  Ellis  v.  Doe,  10 
Ga.  253,  261  (1851),  per  Lumpkin,  J. 

"  We  think  that  the  rule  of  law  re- 
quiring proof  by  the  subscribing  wit- 
ness is  so  inflexible,  clear,  and  univer- 
sal, that  it  cannot  be  set  aside  by  any 
reasoning,  however  cogent — and  cer- 
tainly it  must  be  admitted  that  there 
is  considerable  force  in  the  arguments 
founded  on  the  recent  statute.  The 
cases,  when  carefully  examined,  will 
be  found  to  have  established,  as  we 
think,  these  principles  as  those  on 
which  our  decision  must  turn. 

The  attesting  witness  must  be 
called  to  prove  the  execution  of  a 
deed,  for  this  reason,  that  by  an  im- 
perative rule  of  law  the  parties  are 
supposed  to  have  agreed  inter  se  that 
the  deed  shall  not  be  given  in  evi- 
dence without  hia  being  called  to 
depose  to  the  circumstances  attend- 
ing its  execution."  Whyman  v. 
Garth,  8  Exch.  803  (1853),  per  Pol- 
lock, C.  B. 

5.  Supra,  §  487.  See  also,  supra,  § 
267c. 
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survival  of  vsrhat  Bentham  speaks  of  as  preappointed  evidence,^ 
upon  the  theory  that  when  parties  to  a  transaction  have  called  in 
a  third  person  as  a  witness  thereto,  they  preappoint  him  as  the  one 
by  whom  their  act  is  to  be  proved  in  case  of  the  use  of  the  instru- 
ment as  the  basis  of  an  action  or  proceeding  between  them.  He  is 
presumed  to  have  a  knowledge  of  the  circumstances  attending  the 
transaction  superior  to  that  possessed  by  others.'^ 

This  mode  of  proof  has  heen  applied  alike  to  private  writings 
without  regard  to  whether  they  were  executed  under  seal  or  not,^ 
subject  of  couj-se  to  statutory  provisions  regulatory  thereof.® 


6.  Brunner,  Schw.  54. 

7.  "There  is  no  rule  better  estab- 
lished than  that,  which  requires  that 
the  witness  who  subscribes  an  instru- 
ment of  writing,  should  be  resorted 
to,  in  the  first  instance  to  prove  it; 
and  that  other  testimony  cannot  be 
heard  until  his  non-production  is  ac 
counted  for.  ♦  *  »  xhe  subscrib- 
ing witnesses  must  be  presumed  to 
have  had  a  knowledge  of  the  circum- 
stances of  the  transaction,  not  pos- 
sessed by  other  persons.  He  was 
selected  by  the  parties  to  be  the  wit- 
ness of  the  contract  sued  on,  and  on 
every  consideration,  his  evidence  was 
the  best  of  which  the  case  was  sus- 
ceptible." Labarthe  v.  Gerbeau,  1 
Mart.  N.  S.  (La.)  486  (1823),  per 
Porter,  J. 

"  When  an  instrument  of  writing  is 
produced,  which  purports  to  have 
been  attested  by  one,  whose  name  is 
subscribed  as  a  witness,  the  law  re- 
quires it  to  be  proved  by  the  testi- 
mony of  such  subscribing  witness, 
and  will  not  dispense  with  such  proof, 
tmless  it  can  be  shown  that  the  testi- 
mony of  the  subscribing  witness  can- 
not be  procured,  by  reason  of  his  ab- 
sence, death,  interest,  or  other  dis- 
qualification, arising  subsequent  to 
the  attestation;  in  which  case  evi- 
dence may  be  given  of  the  hand-writ- 
ing of  such  subscribing  witness;  in 
addition  to  which  it  is  also  usual  to 
prove   the    signature    of    the     party. 


And  this  strictness,  in  relation  to  a 
subscribing  witness,  is  observed  on 
the  ground,  that  the  parties,  by  se- 
lecting him  as  a  witness,  have  agreed 
to  rely  upon  his  testimony  in  rela- 
tion to  the  execution  of  the  instru- 
ment, and  the  circumstances  attend- 
ing it,  and  because  he  is  supposed  to 
have  a  knowledge  of  facts  and  cir- 
cumstances which  are  unknown  to 
others."  Handy  v.  State,  7  Harr.  &  J. 
(Md.)  43,  48  (1826),  per  Buchanan, 
C.  J. 

8.  Ala'bama. — Bennet  v.  Robinson's 
Adm'r,  3  Stew.  &.  P.  227   (1833). 

Kentucky. — Lewis'  Heirs  v.  Ringo, 
3  A.  K.  Marsh.  247   (1821). 

New'  York. — ^Henry  v.  Bishop,  3 
Wend.  575  (1829). 

South  Carolina. — Townsend  v.  Cov- 
ington, 3  McCord  219   (1825). 

Texas. — International  &  Great 
Northern  R.  Co.  v.  McRae,  82  Tex. 
614,  18  S.  W.  672,  27  Am.  St.  Rep. 
926    (1891). 

"  Generally  speaking,  every  instru- 
ment, whether  under  seal  or  not,  the 
execution  of  which  is  witnessed,  must 
be  proved  in  the  same  manner,  regu- 
larly by  the  witness  himself  if  living; 
if  dead,  by  proving  his  handwriting; 
if  residing  abroad,  by  sending  out  a, 
commissioner  to  examine  him,  or  at 
least  by  proving  his  handwriting, 
which  last  indeed  is  a  relaxation  of 
the  old  rule,  and  admitted  only  of 
late  years.     I  remember  the  case  al- 
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Where  the  evidence  furnished  arises  merely  incidentally  or 
collaterally,  proof  by  an  attesting  witness  of  its  execution  may  not 
be  necessary.^" 


luded  to  which  was  tried  at  Guildhall, 
where  the  subscribing  witness  being 
domiciled  in  a  foreign  country,  Lord 
Mansfield  permitted  evidence  to  be 
given  of  his  handwriting.  That  opin- 
ion was  given  with  approbation  at 
the  time,  on  account  of  the  necessity 
and  convenience  of  the  case;  and  I 
myself  have  adopted  it  in  cases  which 
have  been  tried  before  me.  The  same 
medium  of  proof  has  also  been  ad- 
mitted where  the  su^bscribing  witness 
has  been  sought  for  and  could  not  be 
found,  so  as  to  furnish  a  presump- 
tion that  he  was  dead.  But  the  rule 
has  never  been  relaxed  further  than 
these  instances;  and  there  is  neither 
necssity  nor  convenience  in  doing  so." 
Barnes  v.  Trompowsky,  7  Term.  E. 
265,  366   (1797),  per  Kenyon,  C.  J. 

9.  Pannell  v.  Williams,  8  Gill.  &  J. 
(Md.)  511  (1837)  ;  McKay  v.  Lasher, 
131  N.  y.  477,  34  N".  E.  711  (1890) 
affirming  60  Hun  383,  3  N.  Y.  Suppl. 
353  (1888)  ;  Marigault  v.  Deas,  1 
McCord    (S.   C.)    391    (1821). 

10.  Alabama. — ^Collins  v.  Sherbet, 
114  Ala.  480,  31  So.  997  (1896); 
Steiner  Bros.  &  Co.  v.  Tranum,  98 
Ala.  315,  13  So.  365  (1892)  (promis- 
sory note  offered  in  evidence  of  the 
ownership  of  personal  property  for 
whioh  it  was  given  in  part  payment). 

Colorado. — Smith  v.  Soper,  13  Colo. 
App.  364,  55  Pac.  195  (1898)  (deed 
of  trust  in  suit  of  forcible  entry  and 
detainer  to  recover  possession  on  an 
apparent  title  derived  through  a 
trustee's  sale  and  a  deed  thereunder). 

Dalcota. — Territory  v.  Ely,  6  Dak. 
138  (1889)  (mortgage  in  prosecution 
for  obtaining  money  under  false  pre- 
tenses) . 

Georgia. — Goza  v.  Browning,  96 
Ga.  421  (1895)  (in  proceeding  to 
prove  deed  a  forgery). 


Kentucky. — Brashear  v.  Burton,  4 
Bibb.  443  (1816)  (bill  of  sale  on  the 
issue  of  non  detinet  for  a  slave).  But 
see,  Roberts  v.  Tennell,  3  T.  B.  Mon. 
347   (1826). 

Maine. — ^Ayers  v.  Hewett,  19  Me. 
2S1  (1841)  (contract  inter  alios  un- 
der which  neither  party  claims).  See 
PuUen  V.  Hutchinson,  25  Me.  349 
(1845). 

Massachusetts. — Skinner  v.  Brig- 
ham,  136  Mass.  133   (1879). 

Missouri. — ^Heege  v.  Fruin,  18  Mo. 
App.  139  (1885)  (pay  rolls  in  gar- 
nishment proceedings  against  a  con- 
tractor ) . 

New  BampsMre. — Burnham  v. 
Ayer,  36  N".  H.  183   (1858). 

Pennsylvania. — Kitchen  v.  Smith, 
101  Pa.  St.  453    (1883). 

Texas. — Bilger  v.  Buchanan,  (Sup. 
1887)   6  S.  W.  408. 

Vermont. — Curtis  v.  Belknap,  21 
Vt.  433   (1849). 

United  States. — See  Citizens'  Bank 
V.  Nantucket  Steamboat  Co.,  5  Fed. 
Cas.  No.  3,730,  2  Story  16   (1811). 

"  It  is  undoubtedly  a  general  rule 
of  law,  that  instruments  in  writing, 
introduced  by  a  party,  purporting  to 
be  witnessed  by  a  subscribing  wit- 
ness, are  not  allowed  to  go  in  evi- 
dence, till  the  execution  of  them  has 
been  proved  by  such  witness,  if  to  be 
found  within  the  jurisdiction  of  the 
court.  But  it  is  believed  that  this 
rule  does  not  extend  so  far  as  to  re- 
quire such  instrument,  which  may 
incidentally  and  collaterally  be  in- 
troduced to  be  so  proved.  If  it  be  the 
foundation  of  a  party's  claim,  or  if 
he  be  privy  to  it,  or  if  it  purport  to 
be  executed  by  his  adversary,  there 
niuy  be  good  reason  for  holding  him 
to  strict  proof  of  its  execution.  But 
if  it  be  wholly  inter  alios,  under  whom 


i845 


SUBSCEIBING  WiTlTESS   DePINED. 


§  3516 


§  3516.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Attested  Writings);  Subscribing  Witness;  Defined. —  A 

subscribing  or  attesting  witness  may  be  defined  as  one  who  was 
present  at  the  time  of  the  execution  of  an  instrument,  and  who 
at  the  request  or  with  the  consent  of  the  party  or  parties,  sub- 
scribed his  name  thereto  to  as  a  witness  of  the  fact  of  the  execution.^ 
It  is  not  necessary,  however,  that  he  should  actually  see  the 
writing  executed,^  nor  is  his  presence  at  the  precise  moment  of  the 
act  of  the  party  or  parties  in  executing  it  absolutely  necessary, 
it  being  sufficient  if  his  signature  was  affixed  immediately  there- 


neither  party  can  claim  to  deduce  any 
right,  title,  or  interest,  to  himself,  it 
would  be  carrying  the  rule  to  a  more 
rigorous  and  inconvenient  extent, 
than  the  reason  and  spirit  of  it  would 
seem  to  warrant."  Ayres  v.  Hewett, 
19  Me.  281,  386  (1841),  per  Whitman, 
C.J. 

"  That  rule  of  law  which  requires  a 
contract  attested  by  a  witness,  to  be 
in  general  proved  by  his  testimony, 
is  designed  for  the  safety  of 
the  parties  to  the  contract.  •  •  » 
But  wlien  one,  not  a  party  or 
privy  to  the  contract,  nor  claim- 
ing any  benefit  or  exemption  from 
the  fulfillment  of  its  exigencies,  or  the 
violation  of  its  terms,  has  occasion, 
for  a  collateral  purpose,  to  show  that 
such  a  contract  existed,  and  that  its 
efi'ect  was  to  establish  certain  rela- 
tions between  the  parties  to  it,  and 
to  qualify  the  acts  of  one  or  both  of 
them,  otherwise  of  a  doubtful  or  op- 
posite character  and  import;  when 
the  existence  of  the  writing  is  of  no 
consequence  or  significance,  but  as 
part  of  the  res  gestae,  which  a 
stranger  seeks  to  prove  and  to  char- 
acterize with  reference  to  his  own 
rights,  then  the  reason  of  the  rule  en- 
tirely fails,  and  the  rule  itself  has  no 
application.  This  is  shown  in  that 
class  of  cases  in  which  parties  have 
been    permitted,    for    collateral    pur- 

15 


poses,  to  prove  acts  done  in  writing, 
without  producing  the  papers  them- 
selves, or  accounting  for  their  ab- 
sence." Rand  v.  Dodge,  17  N.  H.  343, 
357  (1845),  per  Gilchrist,  J. 

§  3516-1.  Hollenback  v.  Fleming,  6 
Hill  (N.  Y.)   303   (1844). 

For  other  definitions  to  same  effect 
see: 

Alabama. — Houston  v.  State,  114 
Ala.   15,  21   So.  813    (1896). 

New  York. — Matter  of  Clute,  37 
Misc.  R.  586,  75  N.  Y.  Suppl.  1059 
(1903). 

Oregon. — Luper  v.  Werts,  19  Oreg. 
133,  33  Pac.  850  (1890). 

Permsyivania. — Huston  v.  Tichnor, 
99  Pa.  St.  231   (1881). 

Tennessee. — ^Tate  v.  Lawrence,  11 
Heisk.  503    (1872). 

The  rule  applies  where  names  are 
found  in  the  usual  place  for  subscrib- 
ing witnesses,  such  names  not  being 
mentioned  in  the  instrument  as  par- 
ties thereto.  Chaplain  v.  Briscoe,  11 
Sm.  &  M.  (Miss.)  372  (18481    (deed). 

2.  Hale  v.  Stone,  14  Ala.  803 
(1848)  (testimony  "that  the  donor 
signed,  sealed  and  delivered  the  same, 
in  his  presence  or  acknowledged  he 
had  done  so  at  the  time  witness 
signed  it,  he  could  not  tell  which" 
held  suflScient).  Pequawkett  Bridge 
V.  Mathes,  7  N.  H.  230,  26  Am.  Deo. 
737  (1834). 
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after,^  upon  the  request  or  assent  of  such  party  or  parties,  which 
latter  element  is  regarded  as  essential.* 

One's  character  as  a  witness  will  not  be  affected,  in  the  absence 
of  statute,  by  the  fact  of  his  youth  at  the  time  he  subscribed  his 
name  or  that  he  was  not  proficient  in  the  art  of  reading  and 
writing  f  even  his  absolute  inability  to  read  or  write  will  not  affect 
the  admissibility  of  his  testimony,  and  signing  by  mark  may  be 
disregarded,®  though  it  has  been  said  that  it  may  affect  the  weight, 
to  be  accorded/  It  is  difficult,  however,  to  discern  any  substantial 
reason  which  would  materially  affect  the  weight  of  the  testimony 
of  such  a  witness  because  of  this  deficiency  in  his  education.  He 
is,  nevertheless,  the  one  in  whom  the  party  or  parties  to  the  writing 
have  had  sufficient  confidence  to  rely  upon  as  the  witness  to  the  act 
of  executing  the  instrument.  He  has  been  chosen  for  the  very 
purpose  of  proving  the  act  done  and,  therefore,  his  testimony 
should  be  accorded  equal  weight  with  that  of  any  other  "  preap- 
pointed witness." 

Signature  affixed  without  knowledge. —  Of  course  if  the  signa- 
ture of  the  witness  is  affixed  to  an  instrument  without  his  knowl- 
edge, the  signing  of  his  name  is  a  nullity.® 

3.  Munns  v.  De  Nemours,  17  Fed.  objection  to  the  attestation  of  a  will 
Cas.  No.  9,926,  3  Wash.  31   (1811).         that  the  witness  made  her  mark.    It 

HoUenback     v.     Fleming,     6     Hill,  still  appears  that  he  was  a  witness 

(N.  Y.)  303  (1844).  of   the   execution — the   witness   upon 

4.  Elston  V.  Eoop,  133  Ala.  831,  32  whom  the  parties  rely  for  proof  of 
So.  129  (1901)  (mortgage);  Matter  the  fact.  The  only  difficulty  in  such 
of  Clute,  37  Misc.  R.  N.  Y.)  cases  is  that  where  the  witness  can- 
586,  75  N.  Y.  Suppl.  1059  (1902)  not  be  produced,  one  usual  mode  of 
(will);  Sherwood  v.  Pratt,  63  secondary  proof  cannot  be  had,  viz.: 
Barb.  (N.Y.)  137  (1868)  (chattel  the  hand-writing  of  the  witness, 
mortgage)  ;  Sehomaker  v.  Dean,  201  But  it  in  no  way  affects  the  testi- 
Pa.  St.  439,  50  Atl.  923  (1902)  mony  of  the  attesting  witness  him- 
(promissory  note)  ;  Huston  v.  Tick-  self.  It  is  still  as  important  to  the 
nor,  99  Pa.  231  (1881).  parties    to    have    his    knowledge    of 

5.  Wyche  v.  Wyche,  10  Mart.  (La.)  what  took  place  at  the  time.  It 
t08  (1821).  neither  afifects  his  competency  nor  his 

6.  Watts  V.  Kilburn,  7  Ga.  356  means  of  knowledge."  Kinney  v. 
(1849).  riynn,   S  E.   I.   319,  325    (1852),  per 

"  The  plaintiff  claims  that  this  is  no  Brayton,  J. 

attestation  in  law,  the  witness  having  7.  Allred    v.    Elliott,    71    Ala.    224 

merely  made  her  mark  without  writ-  (1881). 

ing  her  name  and  claims  that  such  at-  8.  Handy    v.    State,   7   Harr.   &   J. 

testation  is  a  mere  nullity.     It  is  no  (Md.)  43  (1826). 
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§  3517.  (Private  Documents  and  Writings;  Proof  of  Orig= 
iaal;  Attested  Writings;  Subscribing  Witness);  Number  Re- 
quired.—  Where  two  or  more  persons  have  subscribed  their 
names  to  a  writing  as  witnesses,  no  uniform  rule  may  be  stated  as 
to  the  number  who  may  be  called  to  prove  the  execution  of  the 
instrument.  This  is  a  question  for  the  presiding  judge  to  deter- 
mine as  a  matter  of  sound  administration.  The  proof  in  all  cases 
must  be  such  as  to  satisfy  the  court  of  the  due  and  proper  execution 
of  the  document  offered  in  evidence.^  This  result  is  ordinarily 
accomplished  by  calling  one  witness  only.^  The  testimony  of  one 
witness,  however,  may  be  of  such  a  character  that  the  presiding 
judge  is  not  sufficiently  satisfied  with  the  proof  of  execution,  to 


§  3517-1.  Jackson  v.  Le  Grange,  19 
Johns.  (N.  Y.)  386,  10  Am.  Dec.  S37 
(1833);  Martin  v.  Bowie,  37  S.  C. 
102,  15  S.  E.  736  (1893) ;  Russell  v. 
Tunno,  11  Rich.  (S.  C.)  303  (1858).' 

2.  Alabama. — Coleman  v.  State,  79 
Ala.  49    (1885). 

Connecticut. — O'SuUivan  v.  Over- 
ton, 56  Conn.  102,  14  Atl.  300  ( 1888 ) . 

Georgia. — Cooper  v.  O'Brien,  98  Ga. 
773,  26  S.  E.  470  (1896);  Umphreys 
V.  Hendricks,  28  Ga.  157   (1859). 

Louisiana. — Collins  v.  McElroy,  15 
La.  Ann.  639   (1860). 

Maime. — Jackson  v.  Sheldon,  23  Me. 
669    (1843). 

Massachusetts. — ^White  v.  Wood,  8 
Cush.  413  (1851);  Eusaell  v.  Coffin, 
8  Pick.  143   (1829). 

New  Hampshire.  —  Melcher  v. 
Flanders,  40  N.  H.  139   (1860). 

New  Jersey. — Jackson  v.  VUndyke, 
1  N.  J.  L.  28   (1890). 

New  York. — Jackson  v.  Le  Grange, 
19  Johns.  386,  10  Am.  Dec.  237 
(1822). 

North  Carolina  —  Burnett  v. 
Thompson,  35  N.  C.  379  (1852). 

Pennsjflvania. — ^McAdams  v.  Stil- 
well,  13  Pa.  St.  90  (1850);  Vickroy 
V.  McKnight,  4  Binn.  204   (1811). 

Bounth  Carolina. — Little  v.  White, 
29  S.  C.  170,  7  S.  E.  72  (1888); 
Howell  V.  House,  2  Mill's  Const.  K. 
80   (1818). 


Texas. — ^AUen  v.  Hoxey,  37  Tex. 
320  (1872);  Tevis  v.  Collier,  84  Tex. 
638,  19  S.  W.  801    (1892). 

United  States. — Hemphill  v.  Dixon, 
11  Fed.  Cas.  No.  6,346a,  Hempst.  235 
(1834). 

"  It  may  be  observed,  however, 
that  the  statute  of  frauds  did  not 
look  primarily  to  the  mode  of  prov- 
ing the  will  when  contested,  but  to 
the  security  of  the  testator  at  the 
time  of  the  execution  of  the  will;  the 
statute  intending  that  three  witnesses 
should  be  in  the  nature  of  guards  or 
securities,  to  protect  him  in  the  exe- 
cution of  his  will  against  force,  or 
fraud,  or  imdue  influence.  The  proof 
of  the  will  by  the  three  witnesses, 
supposing  it  should  afterwards  come 
in  contest,  is  only  an  incidental  and 
secondary  benefit,  derived  from  that 
mode  of  attestation.  Indeed  the 
principle  of  this  objection,  if  carried 
to  its  full  extent,  would  require  the 
will  to  be  proved  in  every  case  by 
the  three  witnesses.  It  is  well  set- 
tled, however,  that,  in  an  action  at 
law,  it  is  sufBcient  to  call  one  only 
of  the  subscribing  witnesses,  if  he  can 
speak  to  the  observance  of  all  that  is 
required  by  the  statute."  Wright  v. 
Tatham,  1  A.  &  E.  3,  23  (1834),  per 
Tindal,  C.  J, 
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admit  the  writing  in  evidence.  Under  such  circumstances,  he  may 
well  insist  that  one  or  all  of  the  remaining  witnesses  be  called 
until  it  is  satisfactorily  established  that  the  instrument  offered  was 
executed  by  the  person  or  persons  by  whom  it  purports  to  be.^ 

§  3518.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Attested  Writings);  Effect  of  Admissions. —  As  we  have 
stated  in  the  preceding  section/  the  stringency  of  this  rule  is  such 
that,  where  an  attesting  witness  can  be  produced,  it  will  be  rigidly 
adhered  to  and  proof  of  the  execution  of  the  instrument  will  not 
be  permitted  to  be  made  other  than  by  the  testimony  of  such 
witness.    This  extends  to  and  covers  cases  of  an  admission  by  the 


3.  Burke  v. 

547    (1851). 

"  Prior    to 

the     subject, 

argued   with 


Miller,  7  Cush.  (Mass.) 


any  adjudication  upon 
it  might  have  been 
some  plausibility  that 
the  nature  and  objects  of  the  provi- 
sions declaring  a  certain  number  of 
subscribing  witnesses  necessary  to  a 
valid  will,  required  that  the  number 
specified  should  unite  in  testifying  to 
an  execution  and  attestation  of  the 
instrument  in  the  manner  required  by 
the  act;  or  at  least  that  the  will  could 
not  be  established  if  a  part  or  all  of 
them  should  deny  the  existence  of  the 
facts  requisite  to  show  a  proper  exe- 
cution. The  witnesses  were  supposed 
to  be  persons  selected  by  the  testa- 
tor to  bear  witness  that  he  had  actu- 
ally executed  the  paper,  with  a 
knowledge  of  its  contents  and  in  the 
form  prescribed  by  law,  and  that  he 
was  of  suitable  age  and  capacity  and 
was  not  under  restraint.  If  the  per- 
sons thus  selected  could  not  or  would 
not  affirm  the  existence  of  these 
facts,  the  intention  of  the  law,  it 
might  be  said,  would  not  be  answered. 
*  *  *  If  the  testimony  of  the 
chosen  witnesses,  when  unfavorable  to 
the  will,  could  be  disregarded,  a  will 
may  be  set  up  and  established  by  tes- 
timony not  authorized  by  the  statute 
and  which  the  legislature  had  not 
considered  perfectly  safe  in  ordinary 


cases.  But  on  the  other  hand  it  was 
soon  seen  that  the  attesting  wit- 
nesses might  forget  the  facta  to  which 
they  had  once  attested,  and  that  it 
was  not  impossible  that  they  might 
be  tampered  with  by  interested  par- 
ties and  thus  be  induced  to  deny  on 
oath  the  facts  which  they  had  been 
selected  to  witness  and  to  depose  to. 
This  view  prevailed  with  the  courts, 
*  *  *  Whether  their  denial  of 
what  they  had  attested  proceeds  from 
perversity  or  want  of  recollection,  the 
testament  may  in  either  case  be 
supported."  Tarrant  v.  Ware,  35  N. 
Y.  435,  426  (1862),  per  Denio,  J. 

"  It  never  could  have  been  the  de- 
sign of  the  statute  to  vacate  a  will 
which  was  duly  executed,  whenever 
the  witnesses  to  it  have  forgotten 
any  material  circumstances  attending 
the  attestation.  They  are  indeed  al- 
ways called  upon  to  prove  the  will, 
not  because  the  statute  requires  that 
they  shall  prove  a  compliance  with 
all  the  requisites  of  the  law,  but  be- 
cause they  would  be  most  likely  to 
prove  or  disprove  them,  and  because 
upon  principles  of  common  law  the  at- 
testing witness  to  every  instrument 
must  be  produced,  if  living  and  within 
the  power  of  the  court."  Clarke  v. 
Dunnavant,  10  Leigh.  (Va.)  13,  33 
(1839),  per  Tucker,  P. 

§  3518-1.  Supra,  §  3517  herein. 
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party  exjiciating  the  writing,  it  being  the  general  rule  that  such 
an  admission,  whether  in  the  pleadings,^  or  in  any  other  forni,^ 
will  not  be  received  to  prove  the  execution  of  an  instrument,  if  an 
attesting  witness  thereto  can  be  produced.     Similarly  in  the  case 


2.  Ellis  V.  Doe,  10  Ga.  253  (1851) 
(in  answer  to  a  bill  filed  for  dis- 
covery) ;  Roberts  v.  Tennell,  3  T.  B. 
Mon.  (Ky.)  347  (1826)  (in  answer)  ; 
Kinney  v.  Flynn,  2  E.  I,  319  (1852) 
(answer  under  oath  in  chancery) ; 
Call  V.  Dunning,  4  East  53  (1803)  (in 
answer  to  bill  filed  for  discovery). 

"  The  answer  of  the  defendant  in 
chancery,  admitting  the  execution  of 
his  bond,  to  which  there  was  a  sub- 
scribing witness,  cannot  be  more  than 
secondary  evidence;  and  I  did  not 
reject  it  as  not  being  admissible  in 
any  event,  but  because  the  plaintiff 
had  not  laid  a,  foundation  for  letting 
it  in  by  showing  that  he  had  made 
enquiry  after  the  subscribing  wit- 
ness." Call  V.  Dunning,  4  East  53,  54 
(1803)  per  Lord  Ellenborough,  C.  J. 

3.  Alabama. — Falls  v.  Gaither,  9 
Port.    (Ala.)    605    (1839). 

Georgia. — Davis  v.  Alston,  61  Ga. 
325  (1878);  Ellis  T.  Doe,  10  Ga. 
253    (1851). 

Missouri. — Baldridge  v.  Walton,  1 
Mo.  520  (1835)  (by  permitting  a  deed 
to  be  read  in  evidence  or  former 
trials). 

New  Jersey. — Hokland  v.  Sebring, 
4  N.  J.  L.  105  (1818)  (confession  of 
execution  made  to  third  person). 

New  York. — Fox  v.  Eeil,  3  Johns 
477  (1808).  Compare  Hall  v.  Phelps, 
2  Johns.  451  (1807).  See  Prentz  v. 
Winterbottom,  5  Den.  51  (1847); 
Gilberton  v.  Ginochio,  1  Hilt.  318 
(1856). 

Ohio. — Zerby  v.  Wilson,  3  Ohio  43, 
17  Am.  Deo.  577  (1837). 

Rhode  Island. — ^Kinn^  v.  Flynn,  2 
R.  I.  319   (1852). 

United  States. — Smith  v.  Carolin, 
22  Fed.  Cas.  No.  13,020,  1  Cranch.  C. 
C.  99   (1803). 


England. — Abbot  v.  Plumbe,  1 
Dougl.  216   (1779). 

But  see,  Jones  v.  Henry,  84  N.  C. 
330,  37  Am.  Rep.  624  (1881) ;  Hodges 
v.  Eastman,  13  Vt.  358  (1839); 
Laing  v.  Kaine,  3  B.  &  P.  85   (1800). 

So  strictly  has  this  rule  been  ob- 
served, that  it  has  been  held,  that  an 
acknowledgment  of  the  obligor  him- 
self, that  he  executed  the  deed,  or 
even  the  admission  by  the  defendant 
in  an  answer  to  a  bill  filed  against 
him  for  a  discovery,  will  not  dis- 
pense with  the  testimony  of  the  sub- 
scribing witnesses;  and  the  reason  as- 
signed is,  that  a  fact  may  be  known 
to  the  subscribing  witness,  not 
within  the  knowledge  or  recollection 
,of  the  party  himself,  and  that  he  is 
entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness 
relative  to  the  transaction."  Ellis  v. 
Doe,  10  Ga.  353.  361  (1851),  per 
Lumpkin,  J. 

"  So  stringent  and  universal  is  the 
rule  that  even  the  express  admission 
of  the  party,  or  his  answer  under 
oath  in  chancery,  cannot  be  given  in 
evidence,  until  it  is  first  shown  that 
the  witness  cannot  be  had.  The  rea- 
son assigned  is,  that  the  subscribing 
witness  is  the  witness  agreed  upon  by 
the  parties,  they  mutually  refer  to  him 
for  proof  of  the  execution,  and  the 
parties  each  have  a  right  to  his  tes- 
timony as  to  all  the  circumstances  at- 
tending the  transaction,  many  of 
which  may  not  be  in  the  recollection 
of  the  parties,  or  not  provable  in  any 
other  way,  and  the  defendant  has  the 
right  to  cross-examine  him."  Kinney 
V.  Lynn,  3  E.  1.  319,  323  (1853),  per 
Erayton,  J. 
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of  testimony  by  one  or  both  parties  the  presiding  judge  will  like- 
wise insist  upon  proof  by  the  attesting  witness  where  his  testimony 
is  available.*  Nor  does  the  statute  making  parties  competent  wit- 
nesses abrogate  the  rule  requiring  the  calling  of  such  a  witness.^ 

§  3519.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings);  Sufficiency  of  Proof. —  A  party  is  not 
concluded  by  the  failure  of  a  subscribing  witness  to  give  satis- 
factory evidence  of  the  execution  of  the  writing  in  question.  In 
such  a  case  he  will  not  only  be  permitted,  but  is  entitled,  to  sup- 
plement the  testimony  of  the  witness  by  other  evidence,  for  the 
purpose  of  establishing  that  fact;^  he  may  even  go  further,  if  the 


4.  Alaiama. — Petree  v.  Wilson,  104 
Ala.  157,  16  So.  143  (1893)  (chattel 
mortgage). 

Georgia. — ^Fletcher  v.  Perry,  97  Ga. 
368,  23  S.  E.  834   (1895)    (deed). 

Massachusetts. — Barry  v.  Ryan,  4 
Gray  533    (1855)    (lease). 

New  York. — Kayser  v.  Sichel,  34 
Barb.  84  (1861)  (release);  Story  v. 
Lovett,  1  E.  D.  Smith  153  (1851). 

Ohio. — Gaines  v.  Scott,  7  Ohio  Cir. 
Ct.  447,  4  Ohio  Oir.  Dec.  673  (1893) 
( assignment ) . 

South  Carolina. — Barry  v.  Wil- 
bourne,  2  Bailey  91  (1831)  (deed); 
Barton  v.  Keith,  3  Hill  537  (1835). 

Compare  Smith  v.  Morrow,  7  J.  J. 
Marsh.  (Ky.)  443  (1833);  Rayburn 
V.  Mason  Lumber  Co.,  57  Mich.  373, 
33  N.  W.  811  (1885)  (holding  that 
one  party  may  call  the  other  or  per- 
mit him  to  be  called  and  not  call  sub- 
scribing witness)  ;  White  v.  HoUiday, 
30  Tex.  679  (1858)  (party  litigant 
asserting  interest  may  call  grantor 
who  has  no  interest). 

5.  Brigham  v.  Palmer.  3  Allen 
(Mass.)  450  (1863);  Kalmes  v.  Ger- 
rish,  7  Nev.  31  (1871)  (lease)  ;  Hod- 
nett  V.  Smith,  2  Sweeny  (N.  Y.)  401. 
41  How.  Pr.  (N.  Y.)  190,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  86,  (1870)  ;Wel- 
gand  V  Sichel,  4  Abb.  Dec.  (N.  Y.) 
692,  3  Keyes  (N.  Y.)  120,  33  How.  Pr. 


N.  Y.)  174  (1866);  Whyman  v. 
Garth,  8  Exeh.  803  (1853).  Com- 
pare Bowling  V.  Hax,  55  Mo.  446 
(1874)  ;  Garrett  v.  Hanshue,  53  Ohio 
St.  482,  42  N.  E.  256,  35  L.  R.  A.  321 
(1895). 

§  3519-1.  Georgia. — Thompson  v. 
Wilkinson,  9  Ga.  App.  367,  71  S.  E. 
678  (1911);  Reinhardt  v.  Miller,  33 
Ga.  403,  68  Am.  Dec.  506  (1857) 
("may  be  proved  otherwise  than  by 
the  subscribing  witnesses  " ) . 

Maine. — Crabtree  v.  Clark,  20  Me. 
337    (1841). 

Massachusetts. — Whitaker  v.  Salis- 
bury, 15_Pick.  (Mass.)  534  (1834). 

New  Jersey. — Patterson  v.  Tucker, 
9  N.  J.  L.  323,  17  Am.  Dec.  473 
(1827). 

Pennsylvania. — Fritz  v.  Commis- 
sioners, 17  Pa.  St.  130  (1851). 

See  also  cases  cited  in  following 
notes  in  this  section. 

"  The  note  purports  to  be  witnessed 
by  a  man  who  on  being  introduced  as 
a  witness  testified  that  he  did  not 
recollect  that  he  ever  saw  the  note 
signed  by  the  defendant,  and  that  he 
could  not  testify  that  he  signed  said 
note  as  a  witness,  but  the  signature 
looked  like  his,  with  the  exception  of 
the  three  last  letters.  The  witness 
could  not  say  that  the  signature  was 
or  was  not  his  hand-writing.     Other 
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witness  should  deny  his  signature  or  the  execution  of  the  instru- 
ment, in  which  case,  he  may  contradict  his  testimony  by  evidence 
showing  the  signature  to  be  genuine.^  It  by  no  means  follows, 
however,  that  because  a  witness  may  not  remember  all  the  details, 
in  connection  with  the  execution  of  an  instrument,  that  it  will  be 
necessary  to  introduce  any  further  evidence.® 


evidence  was  rightfully  intrc/duoed, 
because  the  matter  to  be  established 
was,  whether  it  was  a  note  attested 
by  one  witness  within  the  meaning  of 
the  statute.  The  want  of  recollection 
of  the  witness  was  not  sufiScient  to 
prevent  the  legal  effect  of  other  testi- 
mony going  to  establish  that  point." 
Quimby  v.  Buzzell,  16  Me.  470,  473 
(1840),  per  Emery,  J. 

2.  Georgia. — Buchanan  v.  Simpson 
Grocery  Co.,  105  Ga.  393,  31  S.  E. 
105  (1898);  Eeinhardt  v.  Miller,  22 
Ga.  402,  68  Am.  Deo.  506   (1857). 

Indiana. — Booker  v.  Bowles,  2 
Blackf.  90  (1827). 

New  Jersey. — Patterson  v.  Tucker. 
9  N.  J.  L.  322,  17  Am.  Dec.  472 
(1837). 

North  Oarolina. — Colvord  v.  Mon- 
roe, 63  N.  C.  388  (1869). 

Ohio. — Duckwall  v.  Weaver,  3  Ohio 
13   (1825). 

South  Carolina. — Pearson  v.  Wight- 
man,  1  Mill.  336,  13  Am.  Deo.  636 
(1817). 

United  States. — ^Northrop  v.  Colum- 
bian Lumber  Co.,  186  Fed.  770,  108 
C.  C.  A.  640  (1911). 

"Persona  who  sign  their  names  to 
instruments  as  witnesses,  frequently 
lose  all  recollection  of  the  fact,  and 
sometimes  their  hand-writing  changes 
so  much,  as  to  induce  them  to  doubt 
or  even  deny  their  own  signature, 
when  examined  after  a  lapse  of 
years;  and  it  sometimes  happens  that 
a  witness  from  corrupt  motives  will 
knowingly  falsify  the  truth,  by  deny- 
ing his  signature.  To  say,  in  cases 
like  these,  that  a  party  shall  be  con- 
cluded, would  be  a  sacrifice  of  sub- 


stance to  favor.  The  rule  we  con- 
ceive does  not  require  such  a  rigid 
construction.  If  the  subscribing  wit- 
ness can  be  had,  he  must  be  produced. 
If  when  produced,  he  can  prove  the 
execution  of  the  instrument,  his  evi- 
dence is  that  which  the  law  requires, 
but  if  he  cannot  identify  his  signa- 
ture, he  is,  as  to  the  party  producing 
him,  as  though  he  was  absent,  or 
dead..  The  fact  to  which  he  is  called 
remains  unproved,  and  the  party  may 
resort  to  secondary  evidence.  We  be- 
lieve this  to  be  the  common  sense  of 
the  rule,  and  the  settled  construction 
of  it."  Duckwall  v.  Weaver,  3  Ohio 
13,  14  (1825),  per  the  Court. 

"  The  subscribing  witness  to  a  bond 
must  be  called  to  prove  it;  if  they 
disavow  having  seen  it  executed, 
other  persons  who  saw  it  executed,  or 
can  prove  the  party's  hand-writing, 
may  be  called.  So  if  the  subscribing 
witnesses  prove  contrary  to  what 
their  attestation  purport,  namely, 
that  the  party  did  not  execute  it,  it 
is  open  to  the  party  to  establish  the 
instrument  by  other  evidence."  Ley 
V.  Ballard,  3  Esp.  173  (1800),  per  Lord 
Kenyon. 

3.  "Although  the  witness  whoso 
evidence  was  given  in  the  present 
case,  appears  not  to  have  retained  a 
very  vivid  impression  of  the  transac- 
tion, the  circumstances  detailed  by 
him  were  certainly  competent  and 
abundantly  satisfactory  to  establish 
the  execution  of  the  deed  by  Walton. 
To  require  more  to  be  proven  would 
be  not  only  prostrating  the  rules  of 
evidence,  but  substituting  a  principle 
which  in  its  consequences  would  in- 
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It  will,  ordinarily,  he  sufficient,  to  warrant  the  admission  of  the 
writing  in  evidence,  if  the  witness  testifies  that  he  saw  it  executed 
and  subscribed  his  name  as  witness.* 

It  may,  however,  happen  that  he  is  unable  to  recall  the  signing 
of  the  instrument  by  the  parties  thereto.  In  such  a  case  the  identi- 
fication by  the  witness  of  the  signature  as  his,  coupled  with  further 
testimony  to  the  effect  that,  being  genuine,  it  would  not  be  there 
unless  it  had  been  placed  there  by  him  under  the  proper  conditions, 
will  satisfy  the  requirements  imposed.^ 

Whether  the  evidence  is  sufficient  to  authorize  the  admission  of 
the  document  is  a  matter  of  administration  for  the  presiding 
judge.® 


evitably  tend  to  preclude  all  possible 
proof  in  relation  to  the  execution  of 
deeds  of  ancient  date;  for  it  cannot 
be  supposed  witnesses  can  at  all 
times  and  at  the  most  distant  periods 
relate  the  particular  circumstances  of 
any  occurrence  whatever."  Allen  v. 
Trimble,  4  Bibb.  (Ky.)  21,  7  Am.  Dec. 
736  (1815),  per  Owsley,  J. 

4.  Holtzclaw  V.  Miley,  173  Ala.  15, 
55  So.  150  (1911);  Hale  v.  Stone,  14 
Ala.  803  (1848)  (testimony  by  a  wit- 
ness to  a  deed  "  that  the  donor  signed, 
sealed  and  delivered  the  same,  in  his 
presence,  or  acknowldged  he  had  done 
so  at  the  time  witness  signed  it,  he 
could  not  tell  which,"  held  sufficient) ; 
Dawson  v.  Callaway,  18  Ga.  573 
(1855)  ("I  did  sign  the  said  bill  of 
sale  as  an  attesting  witness;  I  saw 
said  Jesse  Coe  execute  said  bill  of 
sale,  to  said  Susanna  Watts  (as  I 
supposed),  for  the  purposes  therein 
mentioned,"  held  sufficient) .  Com- 
pare Edelen  v.  Gough,  5  Gill  (Md.) 
103  (1847)  (testimony  by  witness 
"  that  Ann  Edelen,  the  defendant, 
took  her  seat  at  the  table — that  he 
did  not  see  her  write  her  name — he 
did  not  know  whether  at  the  time  of 
his  signing  his  name  as  witness,  the 
said  Ann  Edelen  had  signed  her  name 


— that  he  could  not  say  that  the  sig- 
nature to  the  paper  was  in  the  hand- 
writing of  said  Ann  Edelen — that  the 
said  paper  was  not,  to  his  knowledge, 
ever  read  over  to  said  Ann  Edelen,  or 
read  by  her,"  held  insufficient) . 

5.  Kentucky. — Allen  v.  Trimble,  4 
Bibb.  21,  7  Am.  Dec.  736   (1815). 

Maine. — Wheeler  v.  Hatch,  13  Me. 
389    (1835). 

Maryland. — ^Miller  v.  Honey,  4 
Harr.  &  J.  241    (1817). 

Massachusetts. — Robinson  v.  Bren- 
nan,  115  Mass.  583    (1874). 

Nebraska. — Cheston  v.  Wilson,  3 
Nebr.  (Unoflf.)  674,  89  N.  W.  764 
(1903). 

Wew  Jersey. — Gaston  v.  Mason,  ] 
N.  J.  L.  10  (1790). 

New  York. — Hall  y.  Luther,  13 
Wend.  491    (1835). 

South  Carolina. — Collins  v.  Lemas- 
ters,  2  Bailey  141   (1831). 

Inability  of  the  witness  to  identify 
the  signer  of  the  instrument  will  not 
exclude  where  the  witness  identifies 
his  own  signature) .  Hamsher  v. 
Kline,  57  Pa.  St.  397  (1868).  Se« 
Lay  ton  v.  Hastings,  3  Harr.  (Del.) 
147    (1837). 

G.  Carruth  v.  Bayley,  14  Allen 
(Mass.)    532   (1867). 
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§  3520.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Instruments  Executed  Under  a  Power. —  If  a  person  claims 
to  act,  in  the  execution  of  an  instrument,  under  some  authority  as 
the  representative  of  another,  then  it  may  very  properly  be  re- 
quired that  some  satisfactory  proof  tending  to  show  that  authority 
should  be  given,  ^  though  it  seems  that  such  power  may  be  presumed 
after  a  lapse  of  thirty  years.^  Even  in  the  latter  case,  however, 
it  is  decided  that  the  presumption  will  not  apply,  in  the  absence 
of  all  proof  of  the  existence  of  the  power  and  its  loss  or  de- 
struction.^ 

§  3521.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Instruments  Executed  Under  a  Power);  By  Administrator 
or  Executor. —  Where  a  deed  purports  to  be  executed  by  one  as 
administrator  or  executor,  it  must  be  shown,  to  the  satisfaction  of 
the  presiding  judge,  that  the  person,  by  whom  the  writing  is  thus 
executed,  possessed  the  requisite  authority  to  so  act,^  otherwise  it 
will  be  rejected. 


§  3520-1.  Arhamsas. — Carnall  v.  Du- 
val, 22  Ark.   136    (1860). 

California. — Gashweiler  v.  Willis, 
33  Cal.  11,  91  Am.  Dec.  607  (1867)  ; 
Kimball  v.  Semple,  25  Cal.  440 
<1864). 

Florida. — ^McGehee  v.  Wilkiiis,  31 
Fla.  83,  12  So.  228  (1893);  Hogans 
V    Carruth,  18  Fla.  587   (1882). 

Georgia. — Campbell  v.  Alkahest 
Lyceum  System.  10  Ga.  App.  839,  74 
S  E.  443  (1912);  Almand  v.  Equit- 
able Mortg.  Co.,  113  Ga.  983,  39  S.  E. 
421   (1901). 

Illinois. — Gray  v.  Gillilan,  15  111'. 
453,  60  Am.  Dee.  761  (1854). 

Indiana. — lia.  Plante  v.  Lee,  83  Ind. 
155   (1882). 

Iowa. — Blackshire  v.  Iowa  Home- 
stead Co.,  39  Iowa  624  (1874). 

Massachusetts. — Chaffee  v.  Blais- 
dell,  142  Mass.  538,  8  N.  E.  435 
(1886). 

Michigan. — Chapman  v.  Crooks,  41 
Mich.  595,  2  N.  W.  924  (1879). 

Minnesota. — Lamberton  v.  Windom, 
18  Mimi.  506   (1872). 


Missouri. — Chouquette  v.  Barada, 
28  Mo.  491    (1859). 

New  Tork. — McKensie  v.  Farrell,  4 
Bosw.   192    (1859). 

Texas. — Riley  v.  Pool,  5  Tex.  Civ. 
App.  346,  24  S.  W.  85  (1893)  ;  House 
V.  Brent,  69  Tex.  27,  7  S.  W.  65 
(1895). 

United  States.  —  Hartshorn  v. 
Wright,  11  Fed.  Cas.  No.  6,169  Pet. 
C.  C.  64   (1813). 

2.  Tucker  v.  Murphy,  66  Tex.  356, 
1  S.  W.  76  (1886)  (deed  by  adminis- 
trator ) . 

8.  House  V.  Brent,  69  Tex.  27,  7  S. 
iW.  65   (1895). 

§  3521-1.  California. — Kimball  v. 
Semple,  25  Cal.  440   (1864). 

Indiana. — La  Plante  v.  Lee,  83  Ind. 
155   (1882). 

Michigan. — Chapman  v.  Crooks,  41 
Mich.  595,  3  N.  W.  924   (1879). 

Texas. — Eiley  v.  Pool,  5  Tex.  Civ. 
App.  346,  24  S.  W.  85  (1893)  4  Ury 
V.  Houston,  36  Tex.  260  (1872). 

United  States.  —  Hartshorn  v. 
Wright,  11  Fed.  Cas.  No.  6,169,  Pet. 
C.  C.  64   (1813). 
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§  3522.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Instruments  Executed  Under  a  Power) ;  Corporate  Deeds 

and  Writings. —  In  the  case  of  a  deed  executed  by  one  as  presi- 
dent,^ or  agent,^  or  by  the  officers  ^  of  a  corporation  if  the  cor- 
porate seal  is  attached  a  presumption  arises  that  the  proper  au- 
thority to  execute  it  existed,*  it  not  being  necessary  that,  in  the 
first  instance,  evidence  of  authority  should  be  shown.^  Likewise, 
in  the  case  of  a  bill  of  sale  executed  by  the  vice-president,®  or  of 
any  instrument  executed  by  the  corporate  officers^    A  similar  rule 


§  3522-1.  Almand  v.  Equitable 
Mortg.  Co.,  113  Ga.  983,  39  S.  E.  421 
(1901).  ShaflFer  v.  Hahn,  111  N.  C. 
1,  15  S.  E.  1033   (1893). 

2.  See  Flint  v.  Clinton  Company,  13 
N.  H.  430  (1841). 

3.  Georgia. — ^Campbell  v.  Alkahest 
Lyceum  System,  10  Ga.  App.  839,  74 
S.  E.  443   (1913). 

Iowa. — Blackshire  v.  Iowa  Home- 
stead Co.,  39  Iowa  634  (1874) 
(deed). 

Missouri. — Chouquette  v.  Barada, 
28  Mo.  491   (1859). 

'Nevi  Jersey. — See  Osborne  v.  Tunis, 
25  N.  J.  L.  633    (1858). 

'New  York. — Quaokenboss  v.  Globe 
ft  Rutgers  Fire  Ins.  Co.,  77  App.  Div. 
(N.  Y.)  168,  78  N.  Y.  Suppl.  1019 
(1903). 

4.  Trustees  Canandarqua  Academy 
T.  McKechnie,  90  N.  Y.  618  (1883). 

5.  Gashwiler  v.  Willis,  33  Cal.  11, 
91  Am.  Dec.  607  (1867);  Springer  v. 
Bigford,   160  111.  495,   43  N.  E.   751 

(1896),    affirming    55    111.   App.    198 

(1894). 

•  6.  Springer  v.  Bigford,  160  111.  495. 
43  N.  E.  751  (1896),  affirming  55  111. 
App.  198  (1894). 

7.  National  Bank  of  Commerce  v. 
Atkinson,  8  Kan.  App.  30,  54  Pac.  8 
(1898)  (contract  executed  by  presi- 
dent and  secretary  of  a  banking  cor- 
poration). 

"  Where  the  seal  of  the  corporation 
appears  to  be  aiKxed  to  an  instru- 
ment, and  the  signatures  of  the  of- 


ficers executing  it  are  proved,  the 
courts  will  presume  they  did  not  ex- 
ceed their  authority.  The  seal  itself 
is  prima  facie  evidence  that  it  was 
affixed  to  the  instrument  under  proper 
authority,  and  the  burden  is  thrown 
upon  the  party  objecting  to  the  in- 
strument to  overcome  this  presump- 
tion." Blackshire  v.  Iowa  Homestead 
Co.,  39  Iowa  634,  635  (1874),  per 
Beck,  J. 

"  The  principal  contention  is  that 
the  contract  was  entered  into  without 
authority  from  the  directors  of  the 
company.  There  is  sufficient  evidence 
we  think  to  sustain  the  general  find- 
ing holding  the  company  liable  on  the 
contract.  It  was  executed  in  due 
form  by  the  president  and  secretary 
of  the  company,  and,  being  regular 
upon  its  face,  and  executed  by  the 
duly-constituted  officers  of  the  cor- 
poration, it  is  prima  facie  evidence 
that  it  was  executed  with  authority, 
and  those  who  deny  the  authority 
take  upon  themselves  the  burden  of 
establishing  their  claim."  Sherman 
Center  Town  Co.  v.  Swigart,  43  Kan. 
292,  393,  33  Pac.  569  (1890),  per 
Johnston,  J. 

"The  record  of  the  proceedings  of 
the  organization  of  the  corporation, 
the  election  of  its  officers,  the  adop- 
tion of  its  corporate  seal,  a  copy  of 
its  articles  of  incorporation,  and  evi- 
dence that  the  company  was  actually 
engaged  in  the  wool  business  at  B'er- 
nice,  had  all  been  introduced,  and  the 
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has  also  been  applied  in  the  case  of  a  deed  executed  by  a  mayor 
pro  tempore^  under  the  corporate  seal  of  a  municipal  corporation.* 
In  the  absence,  however,  of  a  corporate  seal  to  an  instrument, 
purporting  to  bind  the  corporation,  authority  to  execute  the  writ-' 
ing  should  be  shown.®  Thus  a  deed  of  corporate  property,  executed 
by  the  trustees  of  a  corporation,  will  not  be  received  in  evidence, 
unless  satisfactory  proof  be  first  introduced  of  the  authority  of  the 
trustees  to  so  act.  Nof  will  the  recital,  in  the  deed,  of  authority  be 
considered  as  satisfactory  evidence  thereof;  in  fact  it  will  not  be 
considered  aa  any  evidence  of  its  existence.'"' 

§  3523.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal;  Instruments  Executed  Under  a  Power);  By  Guardian. — 

A  similar  rule  prevails  in  the  case  of  a  deed  executed  by  one  as 
guardian,  it  being  essential,  in  order  to  render  the  writing  admis- 
sible, that  his  authority  to  pass  title  to  the  land  of  the  ward  be 
shown.-' 


contract  was  signed  by  the  executive 
officers  designated  by  the  trustees  of 
that  company  and  attested  by  the 
corporate  seal)  and,  in  the  absence  of 
any  proof  to  the  contrary,  the  execu- 
tive officers  of  a  corporation  execut- 
ing contracts  in  the  name  and  on  be- 
half of  the  corporation  with  reference 
to  business  comprehended  in  the  ar- 
ticles of  incorporation,  and  in  which 
it  is  shown  that  the  corporation  was 
actually  engaged  at  the  time  of  the 
execution  of  such  contracts,  will  be 
presumed  to  have  full  authority  to 
bind  the  corporation  by  such  acts, 
and  by  the  declarations  and  admis- 
sions contained  in  the  contracts  them- 
selves." Tague  V.  John  Caplice  Co., 
28  Mont.  51,  60;  72  Pac.  297  (1903), 
per  Holloway,  J. 

8.  Middleton  Savings  Bank  v.  Du- 
buque, 19  Iowa  467  (1865).  See 
Holder  v.  Yonkers,  25  Misc.  R.  (N. 
Y.)  250,  55  N.  Y.  Suppl.  254  (1898) 
(lease  to  city  executed  by  mayor  and 
clerk  of  the  city  under  the  corporate 
seal). 


9.  Elkhart  Hydraulic  Co.  v.  Turner, 
170  Ind.  455,  84  N.  E.  812  (1908) 
(promissory  note  executed  by  presi- 
dent of  corporation;  authority  must 
be  shown) ;  Smith  v.  Guarantee  Den- 
tal Co.,  114  N.  Y.  Suppl.  867  (1909) 
(authority  of  one  signing  lease  as 
president  of  corporation  must  be 
shown) ;  Underwriters'  Fire  Assoc,  v. 
Henry  (Civ.  App.  1904),  79  S.  W. 
1072  (postal  registry  receipt  signed 
by  one  for  a  corporation  not  admis- 
sible in  absence  of  proof  of  authority 
to  sign).  See  Malsby  v.  Gamble,  61 
Fla.  310,  327,  54  So.  766  (1911)  (in- 
admissible where  no  proof  of  corpor- 
ate seal  or  of  signing  for  corporation ) . 

Authority  of  board  of  directors  of  a 
railtoad  company  to  execute  a  note 
should  be  shown  where  their  author- 
ity is  put  in  issue  by  a  sworn  answer. 
St.  Louis,  S.  F.  &  W.  E.  Co.  v.  Tier- 
nan,  37  Kan.  606,  15  Pac.  544  (1887). 

10.  Gashwiler  v.  Willis,  33  Cal.  11, 
91   Am.  Dec.  607    (1867). 

§  3523-1.  House  v.  Brent,  69  Tex. 
27,  7  S.  W.  65    (1885). 
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§  3524.  (Private  Documents  and  Writings;  Proof  of  Orig^ 
inal;  Instruments  Executed  Under  a  Power);  Official  Sale 
Under  Authority  of  Decree  and  Execution. —  A  sheriff's  i  au- 


§  3524-1.  Alabama. — ^Lewis  v.  Go- 
guette,  3  Stew.  &  P.  184  (1833)  (ex- 
cluded because  no  evidence  that  any 
judgment  had  been  rendered). 

California. — Vassault  v.  Austin,  33 
Cal.  597  (1867)  (judgment  which  is 
the  foundation  of  the  authority  to 
sell  should  be  introduced). 

Gormecticut. — Lillie  v.  Wilson,  3 
Root  517  (1797)  (judgment  must  be 
produced  if  required). 

Florida. — McGehee  v.  Wilkins,  31 
Fla.  83,  13  So.  328  (1893)  (valid 
judgment  and  execution  must  be 
shown)  ;  Kendriek  v.  Latham,  35  Fla. 
819,  6  So.  871  (1889)  (judgment  and 
execution  should  be  shown). 

Georgia. — ^Carr  v.  Georgia  L.  &  T. 
Co.,  108  Ga.  757,  33  S.  E.  190  (1899) 
(must  be  accompanied  by  execution). 

Illinois. — Bybee  v.  Ashby,  7  111. 
151,  43  Am.  Dec.  47  (1845)  (judg- 
ment and  execution  must  be  pro- 
duced ) . 

Indiana. — Teal  v.  Langsdale,  78 
Ind.   339    (1881). 

Kansas. — Porter  v.  Wells,  6  Kan. 
448  (1870)  (judgment  and  execution 
must  be  produced;  sheriff's  deed  exe- 
cuted in  another  State). 

Kentucky. — ^Swafford  v.  Herd's 
Adm'r,  65  S.  W.  803,  23  Ky.  L.  Rep. 
1556  (1901)  (should  show  a  valid 
judgment  to  warrant  the  execution). 

New  Jersey. — Den  v.  Morse,  13  N. 
J,  L.  331  (1831)  (should  produce  a 
record  of  the  judgment  and  execu- 
tion ) . 

New  York. — Bowen  v.  Bell,  30 
Johns.  338,  11  Am.  Dec.  386  (1823) 
(judgment  and  execution  must  be 
sliown ) . 

Pennsylvania. — Weyand  v.  Tipton, 
5  Serg.  &  R.  332  (1819)  judgment 
and  execution  must  be  shown). 


United  States.  —  Hartshorn  v. 
Wright,  11  Fed.  Cas.  No.  6,169,  Pet. 
C.  C.  64  (1813)  (judgment  and  exe- 
cution must  be  produced). 

Recitals  in  a  sheriff's  deed  tending 
to  show  authority  are  to  be  taken  as 
prima  facie  true  under  statute  iu 
some  jurisdictions.  Jordan  v.  Surgh- 
nor,  107  Mo.  530,  17  S.  W.  1009 
( 1891 ) ;  Merchant's  Bank  v.  Harri- 
son, 39  Mo.  433,  93  Am.  Dec.  285 
(1867)  ;  Morse  v.  Stockman,  73  Wis. 
89,  40  N.  W.  679  (1888);  Claflin  v. 
Robinhorst,  40  Wis.  483   (1876). 

"  It  is  too  well  settled  to  require 
the  citation  of  authority  that,  in 
order  to  give  effect  to  the  deed  of  a 
sheriff  purporting  to  have  been  made 
in  pursuance  of  a  sale  under  execu- 
tion, the  existence  of  a  writ  confer- 
ring authority  to  sell  must  be  shown. 
The  primary  evidence  of  such  fact  is 
the  writ  itself,  and  this,  or  rathei'  it, 
certified  copy  of  it,  must  ordnarily 
be  produced.  When  it  has  been  lost 
or  destroyed,  and  hence  cannot  be 
produced,  its  former  existence  and 
contents  may  be  shown  by  secondary 
evidence,  either  direct  or  circum- 
stantial; and  in  support  of  a  sheriff's 
deed  as  old  as  that  in  question,  aided 
by  such  facts  as  are  here  in  evidence, 
it  might  be  presumed  that  the  writ 
did  exist  and  authorize  the  sale  when 
it  took  place,  if  it  were  shown  that 
better  evidence  could  not  be  procured. 
But  here  no  reason  is  suggested  why 
a  copy  of  the  writ  could  not  be  pro- 
duced, though  the  objection  sustained 
could  have  been  easily  met  either  by 
such  production,  or  by  proof  that  it 
was  beyond  the  power  of  the  party. 
Under  such  circumstances,  no  pre- 
sumption of  a  valid  power  in  the 
sheriff   to   s^ll   can   be   indulged,   be- 


4857 


EXECTTTED  UnDEE  DeCEEE  OF   CoTJET. 


3524 


thority  in  executing  a  deed,  in  pursuance  of  an  alleged  decree  of 
court,  should  be  shown,  in  order  to  render  the  writing  admissible, 
unless  by  statute  this  is  not  required.^  A  similar  rule  prevails  in 
case  of  deed  executed  by  other  officers  under  the  same  asserted 
power,^  as,  for  instance,  in  the  case  of  a  deed  given  by  a  public 
official  to  a  purchaser  at  a  tax  sale,*  or  of  a  deed  given  by  a 
receiver." 


cause  better  evidence  of  Its  exist- 
ence might  be  produced.  This  rule  is 
not  merely  technical.  The  pretended 
authority  under  which  the  sheriff 
acted,  if  produced,  might  appear  to  be 
no  writ  at  all.  So  long  as  the  party 
does  not  produce  such  a  document, 
and  suggests  no  reason  why  he  fails 
to  do  so,  it  is  fair  to  presume  that 
if  produced  it  would  not  aid  his  case. 
This  view  taken  of  the  question  is 
v.arranted  by  the  rulings  of  the  su- 
preme court."  Hill  V.  Templeton, 
(Civ.  App.  1895)  29  S.  W.  535,  537, 
per  Williams,  J. 

2.  Bliss  V.  Waterbury,  27  S.  D. 
429,  131  N.  W.  731   (1911). 

3.  California. — Peterson  v.  Weiss- 
bein,  75  Cal.  174,  16  Pac.  769  (1888) 
( constable's  deed  not  admissible  with- 
out proof  of  judgment  and  execution) . 

Kentucky. — Short  v.  Clay,  1  A.  K. 
Marsh.  371  (1818)  (commissioner's 
deed). 

South  Carolina. — Drayton  v.  Mar- 
shall, 1  Mill.  (S.  C.)  184  (1813) 
(conveyance  by  master  in  equity). 

Virginia. — Gales  v.  Miller,  8  Gratt. 
6  (1851)  (commissioner's  deed); 
blasters  v.  Varner's  Ex'r,  5  Gratt. 
168,  50  Am.  Dec.  114  (1848)  (deed by 
marshal  of  the  court;  holding  that  so 
much  of  the  record  must  be  produced 
as  to  designate  the  land  directed  to 
be  conveyed).. 

West  Virginia. — McDodrill  v.  Par- 
dee &  Curtin  Lumber  Co.,  40  W.  Va. 
564,  21  S.  E.  878  (1895)  (commis- 
sioner's deed). 

Compare    Cannon    v.    Cannon,    66 


Tex.  683,  3  S.  W.  36  (1886),  wherein 
proof  of  the  oflBcial  signature  of  a 
constable's  d«ed  is  held  to  be  prima 
facie  evidence  of  his  official  authority 
and  to  authorize  the  admission  of  the 
deed  in  the  absence  of  evidence  to  the 
contrary) . 

An  order  or  decree  of  court  direct- 
ing the  execution  of  a  deed  by  one  in 
whom  title  is  vested  need  not  be 
shown  where  the  deed  expresses  a 
valuable  consideration.  Rockwell  v. 
Brown,  58  N.  Y.  210  ( 1873 ) ,  reversing 
33  N.  Y.  Super.  Ct.  380  (1871); 
Games  v.  Dunn,  14  Pet.  (U.  S.)  322, 
10  L.  ed.  476  (1840).  See  Hanrick  v. 
Neely,  10  Wall.  (U.  S.)  364,  19  L. 
ed.  947  (1870)  (conveyance  by  one 
having  power  of  attorney  and  act- 
ing under  decree  of  court). 

"  Where  a  deed  is  made  by  a  com- 
missioner or  other  authority,  the  de- 
cree conferring  or  attempting  to  con- 
fer such  authority  is  always  legiti- 
mate and  proper  evidence,  becauso 
where  title  is  claimed  or  derived  un- 
der a  decree  it  is  necessary  to  estab- 
lish the  existence  of  the  decree  in 
order  to  show  the  validity  of  the 
deed."  Waggoner  v.  Wolf,  2S  W.  Va. 
S20,  824,  1  S.  E.  25  (1886),  per 
Snyder,  J. 

4.  District  of  GolumUa. — Beale  v. 
Brown,  6  Mackey  574  (1888)  (tax 
deed  not  admissible  where  official  re- 
port of  sale  not  placed  on  record  as 
required). 

Illinois.— Azi^erson  v.  McCormick 
]2'9  III.  308,21  N.  E.  803   (1889)    [fto- 
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Slight  discrepancies  in  the  proof  will  not  necessarily  operate  to 
cause  the  exclusion  of  the  instrument,  where  the  presiding  judge 
is  satisfied  that  it  is  sufficiently  identified  with  the  judgment  and 
execution  to  show  the  existence  of  the  power.^  The  judgment  and 
levy,  however,  must  be  complete  to  confer  the  authority  and  a 
failure  of  the  proper  officer  to  sign  the  levy  has  been  held  fatal  to 
admissibility^ 

In  proof  of  collateral  fact. —  If  it  should  happen  that  the  object 
of  offering  the  deed  is  to  establish  some  collateral  fact,  proof  of 
the  authority  of  the  official  to  execute  it  will  not  be  required.*    So 


proceeding  prior  to  execution  of  tax 
deed  shown  and  deed  rejected). 

Indiana. — Johnson  v.  Briscoe,  93 
Ind.  367  (1883)  (tax  deed  rejected 
where  no  proof  showing  its  validity ) . 

Michigan. — Farmers'  &  Mechanics' 
Bank  v.  Bronson,  14  Mich.  361 
(1866)  (tax  deed  not  admissible 
without  evidence  showing  correctness 
of  the  proceedings ) . 

Ohio. — Lessee  of  Carlisle  v.  Long- 
worth,  5  Ohio  368  (1832)  (tax  deed 
from  county  auditor  aot  admissible 
without  transcripts  of  the  various 
records  of  the  proceedings  upon  which 
the  sale  was  founded ) . 

Virginia.- — Reusens  v.  Lawson,  91 
Va.  326,  21  S.  E.  347  (1895)  (tax 
■deed  by  clerk  of  court  rejected  wKere 
no  proof  of  authority ) . 

Compare  Bowman  v.  Cockrill,  6 
Kan.  311  (1870)  (holding  that,  un- 
der tlie  statute,  a  tax  deed  is  prima 
facie  evidence  of  the  regularity  of  the 
proceedings  prior  to  its  execution)  ; 
McDermott  v.  Hoffman,  70  Pa.  St.  31 
(1871)  (holding  that  treasurer's  tax 
deeds,  though  not  accompanied  by  evi- 
dence of  an  assessment  and  valid  sale, 
are  admissible  to  show  location  but 
not  title). 

"  There  was  no  proof  that  the  deed 
was  made  in  pursuance  of  authority, 
or  that  the  party  styling  himself 
clerk  was  in  fact  clerk.  The  clerk, 
in  making  such  deed,  was  exercisjng 
a  mere  naked  power,  not  coupled  with 


an  interest.  In  such  ease  the  law  re- 
quires that  every  prerequisite  to  the 
exercise  of  such  power  should  precede 
it,  and,  as  the  validity  of  the  act 
done  depends  upon  the  official  char- 
acter of  the  agent,  that  character 
must  be  proved,  and  his  own  recital 
in  the  deed  is  no  evidence  of  the  fact. 
In  the  absence  of  such  proof,  the  deed 
was  clearly  insufficient  to  show  that 
the  title  of  the  delinquent  tax-payer 
had  passed  to  the  grantees  in  the 
deed."  Reusens  v.  Lawson,  91  Va. 
336,  236,  31  S.  E.  347  (1895),  per 
Buchanan,  J. 

5.  Winn  v.  Coggins,  53  Fla.  327,  42 
So.  897  (1907)  (deed  given  by  re- 
ceiver; power  or  authority'  must  be 
shown  unless  waived)  ;  Hutchinson  v, 
Patterson,  226  Mo.  174,  126  S.  W.  403 
(1909)  (deed  given  by  receiver;  re- 
citals therein  not  prima  facie  true)  ; 
Hagan  v.  Holderby,  63  W.  Va.  106,  57 
S.  E.  289  (1907)  (deed  given  by  a 
special  receiver;  must  be  shown  by 
record  of  the  court  in  which  cause 
was  pending  that  he  gave  the  bond 
required  in  the  decree  appointing 
him). 

6.  Bettison  v.  Budd,  17  Ark.  546, 
65  Am.  Deo.  443    (1856). 

7.  Jones  v.  Easley,  63  Ga.  454 
(1874). 

8.  Doe  V.  Roe,  33  Ga.  448  (1861) 
(to  show  color  of  title)  ;  Sutton  v. 
McLoud,  36  Ga.  638   (1859)    (to  sliow 
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in  case  the  deed  is  not  offered  to  establish  the  proponent's  title,  but 
for  the  purpose  of  showing  under  what  title  the  adverse  party 
claims,  such  proof  may  be  dispensed  with  as  the  latter  will  not  be 
permitted  to  deny  the  authority  under  which  he  claims.® 

A  relaxation  of  the  rule  as  to  proof  may  also  he  justified  where 
possession  under  the  deed  has  existed  for  a  considerable  period  of 
time.-^°  Likewise,  an  exception  to  the  rule  respecting  proof  of 
proceedings  prior  to  the  execution  of  such  a  deed  may  be  made 
where  it  is  satisfactorily  shown  to  the  presiding  judge  that  the 
proponent  is  unable  to  make  the  required  proof.  ^^ 

§  3525.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Instruments  Executed  Under  a  Power);  Under  Power  of 

Attorney. —  A  power  of  attorney  to  perform  some  act  such  as 
the  execution  of  a  deed,^  contract,^  or  other  writing,^  must  be 
shown  where  the  act  is  asserted  to  have  been  done  in  pursuance  of 
such  an  authority,  unless  by  statute  such  proof  is  dispensed  with,* 
or  unless  in  the  case  of  a  deed  it  is  not  offered  as  evidence  of  title. ^ 

§  3526.  (Private  Documents  and  Writings;  Proof  of  Orig- 
inal; Instruments  Executed  Under  a  Power);  By  Trustee. — 

Where  trustees  execute  a  deed  of  corporate  property,  as  for  in- 
stance town  or  city  trustees  ^  or  a  board  of  trustees  of  a  corpora- 
color  of  title);  Burkhalter  v.  Ed-  (1873)  (where  an  act  of  sale  con- 
wards,  16  Ga.  593,  60  Am.  Dec.  744  tained  a  recital  of  a  power  of  sale 
(1855);  Bolles  v.  Beach,  33  N.  J.  L.  and  the  power  was  not  denied  was 
680,  53  Am.  Dec.  363  (1850)   (to  show  held  sufficient). 

the  amount  of  money  raised  by  the  2.  Chaffee   v.   Blaisdell,    143    Mass. 

sheriff).  538,  8  N.  E.  435  (1886). 

9.  Morehouse  y.  Cotheal,  33  N.  J.  3.  Agency  must  be  proved  where  an 
L.  531  (1850)  (sheriff's  deed).  See  instrument  executed  by  one  as  agent 
also,  Nixon  v  Porter,  34  Miss.  697,  69  is  offered  in  evidence.  Gray  v.  Gilli- 
Am.  Dec.  408  (1858).  Ian,    15    111.    453,    60    Am.   Dee.    761 

10.  Burke's  Lessee  v.  Ryan,  1  Dall.  (1854).  See  Braahear  v.  Martin,  25 
(Pa.)  94,  1  L.  ed.  51  (1784)  (over  Tex.  303  (1860)  (not  required  under 
twenty  years).  statute    unless    execution    is    denied 

11.  Irby    V.    Gardner,    56    Ga.    643  under  oath). 

(1876) ;    Clarke   v.    Trawick,    56   Ga.  4.  Austin   v.   Townes,    10  Tex.    24 

359   (1876).  (1853). 

§  3525-1.    Carnall  v.  Duval,  23  Ark.  5.  Waco    Bridge    Co.    v.    Waco,    85 

136    (1860);    Hughes   v.    Holhday,    3  Tex.  320,  30  8.  W.  137   (1892). 

Greene  (Iowa)  30  (1851)  ;  Lamberton  §  3526-1.     Bimey  v.  Haim,  2  Litt. 

V.  Windom,  18  Minn.  506   (1872).  See  (Ky)    262    (1822);    Green   v.   Barker, 

Gantt    V.    Eaton,    35    La.    Ann.    507  47  Nebr.  934,  66  N.  W.  1032   (1896). 
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tion,^  their  authority  to  so  act  should  be  shown  upon  proper  oh- 
jection  by  the  party  against  whom  they  are  offered.  The  recital 
of  authority  in  the  deed  to  so  act  is  not  of  itself  sufficient.* 

§  3527.  (Private  Documents  and  Writings;  Attested  Writ' 
ings;  Proof  of  Original);  Exceptions  to  Rule. —  If  it  should  hap- 
pen that,  without  any  fault  of  his  own,  a  party  is  unable  to  prove 
the  execution  of  a  writing  by  the  testimony  of  an  attesting  witness, 
the  court  will,  upon  satisfactory  proof  of  such  fact,  permit  of  the 
use  of  secondary  evidence  for  the  purpose  of  establishing  the  gen- 
uineness of  the  document.^  Thus  if  the  witness  is  dead,^  or  may  be 
so  presumed,*  or  after  diligent  search  or  inquiry  cannot  be  found,* 


2.  Gashwiler  v.  Willis,  33  Cal.  11, 
91  Am.  Dec.  607   (1867). 

Where  the  corporate  seal  is  at- 
tached; however,  a  different  situation 
is  presented.    See  §  3523  herein. 

3.  Gashwiler  v.  Willis,  33  Cal.  11, 
91  Am.  Dec.  607  (1867);  Hancock  t. 
Whybark,  66  Mo.  672  (1877). 

§  3527-1.  Job  V.  Tebbetts,  10  111. 
376  (1848) ;  Jewell  v.  Chamberlain,  41 
Nebr.  354,  59  N.  W.  784  (1894) ;  Tay- 
lor V.  Meekly,  4  Yeates  (Pa.)  79 
(1804). 

2.  Alabama. — Snider  v.  Burks,  84 
Ala.  53,  4  So.  335    (1887)    (will). 

Arkansas. — Delony  v.  Delony,  24 
Ark.  7   (1863). 

Georgia. — McVicker  v.  Conkle,  96 
Ga.  584,  34  S.  E.  33  (1895)  (deed); 
Williams  v.  Cowart,  27  Ga.  187 
(1859)    (deed). 

Kentucky. — ^McDowell  v.  Hall,  3 
Bibb.  (Ky.)  610  (1813)  (bill  of 
sale) . 

Louisiana. — McGowan  v.  Laughlan, 
12  La.  Ann.  343  (1857)    (act  of  sale) 

Missouri. — Gallagher  v.  Delargy, 
57  Mo.  29   (1874)    (lease). 

tiew  Jersey. — Glover  v.  Armstrong, 
16  N.  J.  L.  186   (1835)    (mortgage). 

THeio  York. — Borst  v.  Bmpie,  5  N. 
Y.  33    (1851)    (deed). 

North  Carolina. — Angier  v.  How- 
ard, 94  N.  C.  27   (1886)    (bond). 


South  Carolina. — ^Martin  v.  Bowie,^ 
37  S.  C.  103,  15  S.  E.  736  (1892) 
(deed). 

Texas. — Texas  Land  Co.  v.  Wil- 
liams, 51  Tex.  51  (1879)  (deed).  See 
Waters  v;  Spofford,  58  Tex.  11.5. 
(1882)    (deed). 

United  States. — ^M'urdock  v.  Hunter, 
17  Fed.  Cas.  No.  9,941,  1  Brock.  135 
(1808)    (bond). 

3.  Arfcansas.^Nicks  v.  Rector,  4 
Ark.  251  (1842)  (gone  to  another 
State  four  years  before  and  supposed 
to  be  dead). 

Maryland. — Gaither  v.  Martin,  3 
Md.  146  (1852)  (gone  to  sea  and  not 
heard  from  for  four  years). 

New  York. — Jackson  v.  Chamber- 
lain, 8  Wend.  (N.  Y.)  630  (1833) 
(one  witness  removed  from  State 
thirty  years  before  trial  and  the 
other  not  heard  from  for  thirty-seven 
years ) . 

United  States. — Spring  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  (U.  S.) 
268,  5  L.  ed.  614  (1833)  (gone  to  sea 
and  not  heard  from  for  over  four 
years). 

4.  A/rkansas. — Delony  v.,  Delony,  24 
Ark.  7    (1862)    (deed  of  gift). 

Georgia. — Turner  v.  Cates,  90  Ga. 
731,  16  S.  E.  971   (1803)    (deed). 

Kentucky. — McDowell  v.  Hall,  :i 
Bibb.   610    (1812)    (bill  of  sale). 
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or  is  beyond  the  seas  or  otherwise  out  of  the  jurisdiction  of  the 
court,^  or  has  become  incompetent  from  interest,  insanity  or  other- 


Louisiana. — Thompson  v.  Wilson's 
Ex'r,  13  La.  138  (1839)  (power  of  at- 
torney). 

Maine. — Whittemore  v.  Brooks,  1 
Me.  57    (1830)     (deed). 

New  York. — Willson  -  Betts,  4 
Den.  201  (1847)  (deed)  See  Van 
Dyne  v.  Thayre,  19  Wend.  i62  (1838) 
(bond). 

Pennsylvania. — Gallagher  v.  Lon- 
don Assur.  Corp.,  149  Pa.  St.  25,  24 
Atl.  115   (1892)    (conveyance). 

South  Carolina. — Congdon  v.  Mor- 
gan, 14  S.  C.  587  (1880)  (deed); 
Manigault  v.  Hampton,  1  Brev.  394 
(1804)     (deed). 

Texas.— Teal  v.  Sevier,  26  Tex.  516 
(1863)    (deed). 

England. — Wardell  v.  Fermor,  2 
Campb.  282  (1809)  (bond);  Cunliffe 
V.  Sefton,  3  East  183  (1802)    (bond). 

5.  Alabama. — Mobile,  J.  &  H.  C.  R. 
Ck).  V.  Hawkins,  163  Ala.  565,  51  So. 
37  (1909)  (contract);  Lewis  v. 
Glass,  39  So.  771  (1905)  (mort- 
gage) ;  Guice  V.  Thornton,  76  Ala. 
466  (1884)  (articles  of  copartner- 
ship), 

California. — ^McGarrity  v.  Bying- 
ton,  12  Gal.  426  (1859)  (bill  of 
sale). 

Georgia. — Terry  v.  Broadhurst,  127 
Ga.  212,  56  S.  E.  283  (1906)  (wit- 
ness attending  school  in  another 
State)  ;  Harris  v.  Cannon,  6  Ga.  382 
(1849)    (bargain  and  sale). 

Indiana. — State  v.  Bodly,  7  Blackf. 
355  (1845)  (bond);  Jones  v.  Coop- 
rider,  1  Blackf.  47    (1819). 

Kentucky. — ^Kemper  v.  Pryor,  1  J. 
J.  Marsh.  598   (1829). 

Louisiana. — Carpenter  v.  Feather- 
stou,  15  La.  Ann.  235* (1860)  (act  of 
copartnership ) . 

Maryland. — Dorsey  v.  Smith,  7 
Harr.  &  J.  345   (1826)    (will). 

MassacMisetts. — Trustees   of  Smith 
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Charities  v.  Connolly,  157  Mass.  272, 
31  N.  E.  1058  (1892)  (mortgage);. 
Homer  v.  Wallis,  11  Mass.  308  (1814) 
( promissory  note ) . 

Missouri. — Clardy  v.  Richardson,. 
34  Mo.  295    (1857)    (deed). 

Nebraska. — Buchanan  v.  Wise,  34 
Nebr.  695,  52  N.  W.  163  (1892) 
(deed). 

New  Hampshire. — Dunbar  v.  Mar- 
den,  13  N.  H.  311  (1842)  (promis- 
sory note). 

New  Jersey. — ^New  Jersey  Zinc  & 
Iron  Co.  v.  Lehigh  Zinc  &  Iron  Co.,. 
59  N.  J.  L.  189,  35  Atl.  915   (1896). 

North  Carolina. — Edwards  v.  Sul- 
li^-^n,  30  N.  C.  302  (1848)    (deed). 

Ohio. — Richards  v.  Skiflf,  8  Ohio. 
St.   586    (1858)     (deed). 

Pennsylvania. — Clark  v.  Sander- 
son, 3  Binn.  192,  5  Am.  Dec.  368 
(1810)    (bond). 

South  Carolina. — Swancey  v.  Par- 
rish,  62  S.  C.  240,  40  S.  E.  554 
(1901);  Oliphant  v.  Taggart,  1  Bay 
355   (1792)    (bail  bond). 

Tennessee. — Stump  v.  Hughes,  5- 
Hayw.  93  (1818).  But  see  Love  v. 
Payton,  I  Overt.  255  (1807). 

Texas. — Teal  v.  Sevier,  26  Tex.  516- 
(1863)  (deed);  Frazier  v.  Moore,  11 
Tex.  755  (1854).  See  Sloan  v. 
Thompson,  4  Tex.  Civ.  App.  419 
(1893)    (deed). 

Wyominq. — Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  93  Pac.  624,  93 
Pac.  661  (1907)    (power  of  attorney). 

United  States. — Hanrick  v.  Pat- 
rick, ]19  U.  S.  156,  7  S.  Ct.  147  ,30 
L.  ed.  396  (1886)  (deed);  Whann  v. 
Hall,  29  Fed.  Cas.  No.  17,478,  3 
Cranch  C.  C.  4   (1810)    (receipt). 

England. — Adam  v.  Kerr,  1  B.  & 
P.  360    (1798)     (bond). 

"The  counsel  for  the  defendant  in 
error  contends,  that  the  United  States, 
form  one  single  government,  and  V<:\t 
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wise,®  an  exception  is  created  justifying  the  admission  of  secondary- 
evidence  to  establish  the  execution  of  the  proffered  document^ 


as  the  witnesses  are  residents  thereof, 
il;  should  appear  that  due  diligence 
had  been  used  to  procure  their  per- 
sonal attendance,  or  at  least,  that 
their  depositions  should  have  been 
taken  by  means  of  a  dedimus  and 
there  is  much  plausibility  in  this 
kind  of  reasoning.  It  is  very  certain 
that  the  several  States  are  closely 
connected  together  by  a  political  bond 
of  union,  and  form  one  great  con- 
federate republic;  but  it  must  be  re- 
collected, at  the  same  time,  that  these 
States  are  entirely  independent  of 
«ach  other,  except  as  to  the  powers 
delegated  by  the  constitution  of  the 
United  States  to  the  general  govern- 
Snent.  The  laws  of  one  State  have  no 
force  in  any  other.  The  courts  of  one 
State  have  no  jurisdiStion  in  any 
other.  We  have  no  process  to  compel 
the  attendance  of  witnesses  from 
Louisiana,  nor  can  we  require  any 
oflBcer  of  that  State  to  take  their  de- 
positions. Hence,  it  may  be  fairly 
and  conclusively  inferred,  that  wit- 
nesses residing  in  one  State  are  as 
much  beyond  the  jurisdiction  of  the 
courts  of  any  other  State,  as  if  they 
v,-ere  residents  of  any  European-  na- 
tion. We  are  therefore  of  opinion, 
that  the  circuit  court  acted  correctly, 
in  admitting  evidence  of  the  hand- 
le riting  of  the  subscribing  witnesses 
in  this  case,  and  consequently  com- 
mitted an  error,  in  afterwards  grant- 
ing a  new  trial,  on  account  of  their 
having  admitted  such  testimony." 
Jones  V.  Cooprider,  1  Blackf.  (Ind.) 
47   (1819),  per  Blackford,  J. 

6.  Alabama. — Robertson  v.  Allen, 
16  Ala.  106  (1849)  (interest);  Mc- 
Kinley  v.  Irvine,  13  Ala.  681  (1848) 
(interest). 

Maryland. — ^Keefer  v.  Zimmerman, 
23  Md.  274  (1864)    (interest). 


Massacli/usetts. — ^See  Haynes  v. 
Rutter,  24  Pick.  242  (1842)  (inter- 
est). 

Mississippi. — Tinnin  v.  Price,  31 
Miss.  422   (1856)    (interest). 

'New  Jersey. — Paterson  v.  Schenck, 
15  N.  J.  L.  434    (1836)    (interest). 

New  York. — Edwards  v.  Perry,  21 
Barb.  (N.  Y.)   600  (1855)    (interest). 

North  Carolina. — Saunders  v.  Fer- 
rill,  23  N.  C.  97  (1840)    (interest). 

Pennsylvania. — Hamilton  v.  Mars- 
den,  6  Binn.  45  (1813)    (interest). 

Rhode  Island. — Kinney  v.  Flynn,  2 
R.  I.  319  (1853)  (incompetent  from 
insanity,  interest  or  otherwise). 

England. — Ourrie  v.  Child,  3 
Campb.  283  (1812)  (insanity); 
Jones  V.  Mason,  2  Str.  833  (1728)  (if 
witness  becomes  infamous). 

Canada. — Clark  v.  Stevenson,  24  U. 
C.  Q.  B.  200  (1865)    (interest). 

Compare  Jones  v.  Phelps,  5  Mich. 
218  (1858)  (disability  of  justice  of 
peace  alleged  because  the  only  sub- 
scribing witness ) . 

7.  "When  all  the  attesting  wit- 
nesses are  dead,  resident  in  a  foreign 
State;  not  to  be  found  after  diligent 
search  and  inquiry  kept  out  of  the 
■w^y  ty  the  adverse  party,  or  are  in- 
capacitated from  giving  testimony, 
resort  may  be  had  to  secondary  evi- 
dence—the highest  kind  of  which  is 
the  proof  of  the  hand-writing  of  the 
subscribing  witnesses,  or  of  one  of 
them.  If  such  proof,  after  diligent 
search  and  inquiry,  is  found  to  be  im- 
practicable, evidence  of  the  hand- 
writing of  the  person  executing  the 
instrument  may  be  given,  or  his  sig- 
nature may  be  established  by  any 
person  who  happened  to  see  it  sub- 
scribed." Bowser  v.  Warren,  4  Blackf. 
(Ind.)  523,  523  (1838),  per  Dewey,  J. 
"  But  the  rule  at  common  law  was 
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In  the  case  of  a  disqualification  hy  reason  of  interest  it  is  im- 
material whether  such  interest  was  acquired  by  the  voluntary  act 
of  the  witness  or  by  operation  of  law  f  in  either  event  resort  may 


■well  settled  that  no  amount  of  proof 
would  establish  the  execution  of  an 
instrument  to  which  there  were  sub- 
scribing witnesses,  unless  it  was 
shown  that  they  were  dead,  or  were 
beyond  the  jurisdiction  of  the  court, 
or  their  evidence  could  not,  for  some 
reason,  be  obtained.  Their  evidence 
was  regarded  as  the  best  evidence; 
and  therefore  such  evidence  must,  at 
common  law,  be  produced,  or  the  in- 
ability of  the  party  to  produce  it  be 
shown,  before  resort  to  other  evidence 
would  be  permitted.  While  the  rea- 
son for  this  rule  has  long  since  ceased 
to  exist,  the  rule  itself  has  been  al- 
most universally  recognised  as  being 
too  firmly  imbedded  in  the  law  of  evi- 
dence to  be  wrenched  therefrom  by 
judicial  decisions.  Some  of  the  courts 
which  have  most  powerfully  rea- 
soned against  its  perpetuation  as  a 
rule  of  evidence  have  felt  constrained 
to  yield  to  its  binding  force  in  the 
absence  of  statutory  change."  Bryn- 
jolfson  V.  Northwestern  Elevator  Co., 
6  N.  D.  450,  452,  71  N.  W.  555,  66 
Am.  St.  Rep.  613  (1897),  per  Corliss, 
C.  J. 

"  The  rule,  however,  has  its  excep- 
tions, all  founded  upon  the  inability 
of  the  party,  without  any  fault  of 
his,  to  produce  the  witness  upon  the 
stand,  as  if  the  witness  be  dead  or 
may  be  so  presumed,  or  after  diligent 
search  or  inquiry,  cannot  be  found,  or 
is  beyond  sear  or  otherwise  out  of  the 
jurisdiction  of  the  court,  or  has  be- 
come incompetent  as  a  witness  from 
insanity,  interest  or  otherwise.  In 
all  these  cases  the  party  is  permitted 
from  his  inability  to  produce  the  wit- 


ness, to  offer  secondary  proof."  Kin- 
ney V.  Flynn,  2  E.  I.  319,  323  (1852), 
per  Brayton,  J. 

"  In  the  ordinary  course  of  legal 
proceedings,  instruments  under  seal, 
purporting  to  be  executed  in  the  pres- 
ence of  a  witness,  must  be  proved  by 
the  testimony  of  the  subscribing  wit- 
ness, or  his  absence  sufficiently  ac- 
counted for.  Where  he  is  dead,  or 
cannot  be  found,  or  is  without  the 
jurisdiction,  or  is  otherwise  incapable 
of  being  produced,  the  next  best  sec- 
ondary evidence  is  the  proof  of  his 
hand-writing,  and  that,  when  proved, 
afiords  prima  facie  evidence  of  a  due 
execution  of  the  instrument,  for  it  is 
presumed  that  he  would  not  have  sub- 
scribed his  name  to  a  false  attesta- 
tion. If  upon  due  search  and  inquiry 
no  one  can  be  found  who  can  prove 
his  hand-writing,  there  is  no  doubt 
that  resort  may  then  be  had  to  proof 
of  the  hand-writing  of  the  party  who 
executed  the  instrument;  indeed  such 
proof  may  always  be  produced  as  cor- 
roborative evidence  of  its  due  and 
valid  execution,  though  it  is  not,  ex- 
cept under  the  limitations  above  sug- 
gested, primary  evidence.  Whatever 
may  have  been  the  origin  of  this 
rule,  and  in  whatever  reasons  it  may 
have  been  founded,  it  has  been  too 
long  established  to  be  disregarded ;  or 
to  justify  an  inquiry  into  its  original 
correctness."  Lessee  of  Clarke  v. 
Courtney,  5  Pet.  (U.  S.)  319,  344,  8 
L.  ed.  140  (1831),  per  Mr.  Justice 
Story. 

8.  Saunders  v.  Ferrell,  23  N.  0.  97 
(1840)    (interest). 
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be  had  to  proof  of  handwriting.  Where,  however,  the  incompet- 
ency of  the  witness  has  been  caused  by  the  act  of  the  party  offering 
the  document  in  evidence,  it  seems  that  evidence  of  handwriting 
will  not  be  received.^ 

Where  a  writing  is  executed  out  of  the  State  the  presumption 
will  be  indulged  in  that  the  witnesses  are  non-residents  and  evi- 
dence will  be  admitted  to  establish  the  genuineness  of  their 
signatures.-'" 


9.  Edwards  v.  Perry,  31  Barb.   (N. 

Y.)   600  (1855)    (interest). 

10.  Alabama. — Mobile,  J.  &  K.  C. 
E.  Co.  V.  Hawlfins,  163  Ala.  565,  51 
So.  37  (1909)  (contract)  ;  Elliott  v. 
Dyehe,  80  Ala.  376   (1885)    (deed). 

California. — McMinn  v.  Whelan,  37 
Cal.  300  (1865)  (deed);  Landers  V. 
Bolton,  36  Cal.  393  (1864)  (convey- 
ance of  real  estate ) . 

Illinois. — See  Newsom  v.  Luster,  13 
111.   175    (1851)     (deed). 

Louisiana. — Barfield  v.  Hewlett,  4 
La.  118  (1833)  ;  Grouse  v.  Duffield, 
12  Mart.  (La.)  539  (1833)  (promis- 
sory note). 

Massachusetts. — Valentine  v.  Piper, 
23  Pick.  85,  33  Am.  Dee.  715   (1839). 

Vermont. — See  Sherman  v.  Cham- 
plain  Transp.  Co.,  31  Vt.  163   (1858). 

Wyom,ing. — Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  93  Pac.  634,  93 
Pae.  661  (1907)    ( power  of  attorney ) . 

United  States. — Wilcox  v.  Hunt,  13 
Pet.  (U.  S.)  378,  10  L.  ed.  309 
(1839)  ;  Manchester  v.  Milne,  16  Fed. 
Cas.  No.  9,006,  Abb.  Adm.  115  (1848) 
(deed  of  assignment). 

"  The  instrument  having  been  ap- 
parently executed  and  witnessed  out 
of  the  State,  by  parties  shown  to 
have  resided  at  the  time  in  Pennsyl- 
vania, and  there  being  no  evidence  to 
show  that  they  were  ever  in  this 
State,  a  suflScient  presumption  is 
raised  that  the  subscribing  witnesses 
were  not  within  the  jurisdiction  of 
the  court  to  let  in  secondary  evidence 
of  its  execution."     Landers  v.  Bolton, 


36  Cal.  393,  409  (1864),  per  Sawyer, 
J. 

"  If  the  instrument  was  apparently 
executed  in  a  foreign  country,  we 
think  that  fact  raised  a  sufficient  pre- 
sumption, that  the  subscribing  wit- 
nesses were  not  within  the  jurisdic- 
tion of  the  court,  so  as  to  let  in  other 
evidence  of  the  execution.  If  this  pre- 
sumption were  not  admitted,  it  would 
be  nearly  impossible  ever  to  offer 
proof  of  the  execution  of  such  an  in- 
strument. It  has  been  held,  that 
where  a  witness  appears  to  have  once 
resided  within  the  jurisdiction  of  the 
court,  an  inquiry  made  at  the  place 
of  his  former  residence,  and  amongst 
those  who  had  formerly  known  him, 
and  not  finding  him,  or  gaining  intel- 
ligence of  him,  raises  a  presumption 
that  he  is  dead  or  beyond  the  juris- 
diction of  the  court.  But  it  would  be 
nearly  impossible  to  prove  negatively, 
that  a  person  who  attested  a  deed 
twenty  years  ago  in  England,  is  not 
now  within  the  State  of  Massachu- 
setts; there  is  no  medium  of  proof, 
by  which  such  a  negative  proposition 
can  he  established."  Valentine  v. 
Piper,  33  Pick.  (Mass.)  85,  89,  33  Am. 
Dec.  715,  per  Shaw,  C.  J. 

"  The  fact  of  execution  and  attes- 
tation abroad  gives  rise  also  to  the 
presumption  that  proof  of  the  hand- 
writing of  the  Avitness  is  not  attain- 
able within  the  jurisdiction,  so  that 
in  such  event  it  is  not  incumbent 
upon  the  party  offering  the  instru- 
ment to  show  otherwise  that  dili;e.it 
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Where  the  witness. is  heyond  the  jurisdiction  of  the  court,  in 
which  the  instrument  is  offered  in  evidence,  the  courts  will,  as  a 
general  rule,  require  proof  tending  to  show  something  more  than 
a  mere  casual  or  temporary  absence,  before  the  introduction  of 
secondary  evidence  will  be' permitted. -^^  Of  course  no  precise  line 
of  demarkation  between  admissibility  can  be  dravra.  which  will 
generally  apply.  This  is  a  matter  for  the  court  to  determine  ac- 
cording to  the  circumstances  of  each  particular  case.^^  Where  it 
is  established  that  the  witness  is  beyond  the  jurisdiction  of  the 
court,  the  question  as  to  how  far  removed  therefrom  he  may  be 
should  have  no  bearing  upon  the  action  of  the  judge  in  administer- 
ing the  rule.-'^  The  fact  that  the  witness  is  so  located  is  the  ma- 
terial factor,  which  makes  the  particular  case  an  exception  to  the 


and  unsuccessful  search  has  been 
made  for  proof  of  such  hand-writ- 
ing." Boswell  V.  First  Nat.  Bank,  16 
Wyo.  161,  185,  92  Pac.  634,  93  Pac. 
661  (1907),  per  Porter,  C.  J. 

11.  Brown  v.  Hicks,  1  Ark.  332 
(1838)  (absent  on  business  and  ex- 
pected to  return  in  a  few  months  not 
sufficient) ;  McCord  v.  Johnson,  4 
Bibb.  (Ky.)  531  (1817)  (subscribing 
witness  summoned,  but  absent  from 
State  at  time  of  trial  not  sufficient) ; 
Creighton  v.  Johnson,  Litt.  Sel.  Cas. 
(Ky.)  340  (1817)  (casual  and  tem- 
porary absence  from  State  insuffi- 
cient) ;  Gaither  v.  Martin,  3  Md.  146 
(1852)  (sufficient  where  absent  for  a 
considerable  time).  See  Harper  v. 
Solomon,  1  Brev.  (S.  C.)  3  (1793) 
(promissory  note).  Compare  Jackson 
V.  Feather  River  &  G.  Water  Co.,  14 
Cal.  18  (1859)  (witness  in  State  after 
suit  instituted  and  near  time  of  trial ; 
secondary  evidence  admissible) ; 
Prince  v.  Blackburn,  3  East  350 
(1803)  (secondary  evidence  admissible 
though  it  does  not  appear  whether 
witness  is  domiciled  or  settled 
abroad) . 

"According  to  some  of  the  cases  it 
would  seem,  that  in  order  to  admit 
secondary  evidence  of  the  execution 
of   the   instrument,   it    must   appear 


that  the  subscribing  witness  had  per- 
manently removed,  or  was  domiciled 
beyond  the  jurisdiction  of  the  court; 
on  the  other  hand,  it  is  held  to  be  un- 
important, whether  the  absence  of  the 
witness  be  permanent  or  temporary; 
that  it  is  sufficient  to  let  in  second- 
ary evidence,  that  the  witness,  at  the 
trial,  is  out  of  the  reach  of  the  pro- 
cess of  the  court.  The  rule  most  gen- 
erally approved  in  the  American 
courts,  so  far  as  the  examination  of 
the  cases  has  extended,  is,  that  the 
absence  of  the  subscribing  witness  be- 
yond the  jurisdiction  at  the  time  of 
the  trial,  for  a  temporary  purpose, 
where  the  return  of  the  witness 
within  a  limited  time  is  reasonably 
certain,  is  not  a  sufficient  g.-ound  for 
the  introduction  of  secondary  evi- 
dence; that  to  render  this  admissible, 
it  must  be  shown  that  the  witness  is 
a  non-resident.  This,  we  think,  is  the 
more  correct  and  general  rule."  Har- 
rel  V.  Ward,  3  Sneed  (Tenn.)  610,  613 
(1855),  per  McKinney,  J. 

12.  Boswell  V.  First  Nat.  Bank,  16 
Wyo.  161,  93  Pac.  634,  93  Pac.  661 
(1907). 

13.  Emery  v.  Twombly,  17  Me.  65 
(1840)  (deed;  witnesses  without 
limit  of  State,  but  within  thirty 
miles). 
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general  rule  and  authorizes  the  admission  of  .secondary  evidence.^* 
ISTor  does  it  alter  the  rule  that  the  residence  of  the  witness  is  known 
under  such  circumstances.-'^  In  any  event  the  rule  will  not  apply 
in  ease  it  appears  that  there  was  any  fraud  or  collusion  on  the  part 
of  the  proponent  in  procuring  the  absence  of  the  witness.-'^ 

Inability  to  find  a  witness  must  he  clearly  established.^'' — The 
presiding  judge  must  be  satisfied  that  due  diligence  has  been  exer- 
cised in  endeavoring  to  locate  a  witness.  If  the  exercise  of  the 
required  degree  of  diligence  is  not  satisfactorily  shovra.  secondary 
evidence  will  not  be  received.^* 

§  3538.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings;  Exceptions  to  l^ule);  Mode  of  Proof. 

— The  usual  mode,  which,  has  been  adopted  by  the  courts,  in  those 
cases  where  the  testimony  of  the  attesting  witness  or  witnesses  is 
Tinavailable,  is  to  admit  evidence  to  establish  the  genuineness  of 
the  signature  or  signatures  of  the  person  or  persons  so  signing.^ 


14.  "  Whether  the  subscribing  wit- 
nesses shall  or  shall  not  be  resorted 
to,  does  not,  as  we  conceive,  depend 
upon  the  nearness  or  distance  of  their 
residence,  either  from  the  parties  or 
the  place  of  trial,  but  whether  or  not 
they  reside  within  the  jurisdiction  of 
the  court.  If  they  do,  they  must  be 
resorted  to;  if  they  do  not,  secondary 
evidence  is  admissible,  for  the  simple, 
yet,  most  satisfactory  reasons,  that 
the  foreign  proof  cannot  be  reached 
and  coerced  by  the  compulsory  pro- 
cess of  the  court.  True,  witnesses 
who  reside  abroad,  will  usually  an- 
swer a  commission,  yet  they  are  not 
bound  to  do  so.  Their  compliance 
with  the  mandate,  is  not  of  right,  but 
of  grace.  And  evidence  is  never 
deemed  secondary,  where  the  better 
is  not  within  the  power,  compass  or 
control  of  the  party.  And  such  seems 
to  have  been  the  uniform  and  un- 
broken current  of  decisions,  both  in 
England  and  in  this  country,  from 
the  days  of  Lord  Holt  to  the  present 
time.''  Harris  v.  Cannon,  6  Ga.  383, 
389   (1849),  per  Lumpkin,  J. 


15.  "  We  are  clearly  of  the  opinion 
that  the  fact  that  the  place  of  resi- 
dence, or  sojourn,  of  the  subscribing 
witness,  is  known  to  the  party,  is 
wholly  immaterial,  provided  it  be 
beyond  the  jurisdiction  of  the  court." 
Dunbar  v.  Marden,  13  N.  H.  311,  315 
(1842),  per  Woods,  J. 

16.  Clark  v.  Sanderson,  3  Binn. 
(Pa.)  193,  195,  5  Am.  Dec.  368  (1810) 
(bond). 

17.  Silverman  v.  Blake,  17  Wis.  213 
(1863)    (assignment). 

18.  Cooke  V.  Woodrow,  5  Cranch. 
13,  3  L.  ed.  32  (1809). 

"  In  all  eases  there  should  be  strict, 
diligent  and  honest  inquiry  made  for 
the  subscribing  witnesses,  satisfac- 
tory to  the  court  under  the  circum- 
stances of  the  case,  before  proof  of 
their  hand-writing  will  be  received." 
Groover    v.    Coffee,    19    Fla.     61,    73 

(1882),  per  Randall,  C.  J. 

§  3528-1.  Alabama. — R.  Co.  v. 
Hawkins,    163   Ala.    565,    51    So.    37 

(1909)    (contract)  ;   Smith  v.  Koyser, 
115     Ala.    455,    22    So.    149     (1896) 

(deed);  Snider  v.  Burks,  84  Ala.  53, 
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In  order,  however,  to  admit  proof  of  handwriting  tlic  fact  must 
be  satisfactorily  established,  where  there  are  several  subscribing 


4  So.  325  (1887)  (will)  ;  Foote  v. 
Cobb,  18  Ala.  585  (1851)  (deed  of 
gift). 

California. — ^McGarrity  v.  Byington, 
12  Cal.  436  (1859)    (bill  of  sale). 

Florida. — Groover  v.  Coffee,  19 
Fla.  61   (1883)    (deed). 

Indiana. — State  v.  Bodly,  7  Blaokf. 
355    (1845)     (bond). 

Maine. — Emery  v.  Twombly,  17  Me. 
65    (1840)     (deed). 

Marjfiand. — Dorsey  v.  Smith,  7 
Harr.  &  J.  345   (1838)    (release). 

Massachusetts. — See  Homer  v.  Wal- 
lis,  11  Mass.  308  (1814)  (promis- 
sory note) . 

Missouri. — Little  v.  Chauvin,  1 
Mo.  626  (1826)    (deed  of  a  slave). 

New  Hampshire. — Dunbar  v.  Mar- 
den,  13  N.  H.  311  (1842)  (promis- 
sory note). 

New  Jersey. — Glover  v.  Armstrong, 
15  N.  J.  L.  186  (1835)    (mortgage). 
New  York. — ^Borst  v.  Empie,  5  N. 
Y.   33    (1851)     (deed);   Teall  v.  Van 
Wyck,  10  Barb.  76  (1851)    (bond). 

North  Carolina. — Angier  v.  How- 
ard, 94  N.  C.  27    (1885)    (bond). 

Ohio. — Clark  v.  Boyd,  3  Ohio  56, 
(1835)     (assignment   of   note). 

Pennsylvania. — ^Kelly  v.  Dunlap,  3 
Penr.  &  W.  136   (1831)    (deed). 

South  Carolina.— Merck  v.  Merck, 
89  S.  C.  347,  71  S.  E.  969  (1911) 
(deed).  See  Lyons  v.  Holmes,  11  S. 
C.  429,  32  Am.  Rep.  483  (1878) 
(deed)  ;  Manigault  v.  Hampton,  1 
Brev.   (S.  C.)   394   (1804)    (deed). 

Wisconsin. — Garrison  v.  Owens,  1 
Finn.  544   (1845). 

Wyoming. — Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  93  Pac.  624,  93 
Pac.  661  (1907)  ( power  of  attorney ) . 
United  States. — Murdock  v.  Hunter, 
17  Fed.  Cas.  No.  9,941,  1  Brock.  135 
C1808)    (bond). 


See  Leonard  v.  Neale,  15  Fed.  Cas. 
No.  8,259,  1  Cranch  0.  0.  493  (1808) 
(evidence  of  subscribing  witness  and 
of  maker  admissible ) . 

"  The  law  places  the  subscribing 
witnesses  around  the  transaction  for 
the  sole  purpose  of  proving  it,  and 
their  testimony  cannot  be  dispensed 
with,  unless  it  be  first  shown  that 
they  ar«  dead,  or  interested,  or  have 
become  infamous  since  the  subscrib- 
ing of  it,  or  unless  a  most  diligent 
search  be  made  for  them,  and  they 
cannot  be  found  or  heard  of,  or  they 
are  out  of  the  reach  of  the  process 
of  the  court.  When  these  facts  are 
proved,  then  the  law  dispenses  with 
the  best  evidence  that  the  case  will 
admit  of,  and  allows  secondary  evi- 
dence to  be  introduced,  by  proof  of 
the  hand-writing  of  the  attesting 
witnesses.  In  such  cases,  proof  of 
the  hand-writing  of  the  witnesses 
proves  the  execution  of  the  instru- 
ment." Wilson  V.  Royston,  3  Ark. 
315,  338   (1840),  per  Lacy,  J. 

"  It  is  believed  to  be  the  well  es- 
tablished rule  of  law  on  this  subject, 
that  proof  of  the  hand-writing  of  the 
witness  may  be  given,  in  all  cases, 
when  from  physical  or  legal  causes  it 
is  not  in  the  power  of  the  party  to 
produce  the  witness  at  the  trial.  *  *  * 
We  believe  it  is  also  well  settled  that 
when  the  witness  is  without  the  jur- 
isdiction of  the  court,  so  as  not  to  be 
answerable  to  its  process,  that  fact 
constitutes  the  case  of  a  legal  in- 
ability, within  the  principle  of  the 
general  rule  on  the  subject,  and  ex- 
cuses from  the  necessity  of  the  pro- 
duction of  the  witness  himself,  and 
lets  in  the  secondary  evidence  of  his 
hand-writing."  Dunbar  v.  Marden,  13 
N.  H.  311,  315  (1843),  per  Woods,  i. 

"The  law  appears  to  be  settled  in 
this  State,  that  if  there  is  a  subscrib- 
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witnesses,  that  the  testimony  of  all  of  them  is  unavailable  f  other- 
wise secondary  evidence  will  not  be  admitted,  the  proponent  of  the 
document  being  required  to  prove  it  by  such  witness  or  witnesses 
as  it  may  be  within  his  power  to  produce. 

Incompetency  of  witnesses. —  In  case  it  should  appear  that  the 
witness,  at  the  time  of  subscribing  his  name  and  at  the  time  of  trial, 
was,  by  reason  of  interest,  incompetent,  the  genuineness  of  the 
instrument  may  be  established  by  proof  of  the  handwriting  of  the 
obligor.*  Incompetency,  however,  of  such  a  character  arising  sub- 
sequent to  the  date  of  execution  will  effect  no  change  m  the  mode 
of  proof.* 


ing  witness  to  a  sealed  instrument, 
and  he  is  dead  or  out  of  the  jurisdic- 
tion of  the  court,  so  that  his  personal 
examination  cannot  be  had,  proof  of 
his  hand-writing  is  to  be  received  as 
secondary  evidence  of  the  execution 
of  the  instrument,  in  preference  to 
the  hand-writing  of  the  party  by 
whom  such  instrument  purports  to 
have  been  executed.  Whether  this  is 
in  fact  better  evidence  than  the  hand- 
writing of  the  party,  as  to  the  due 
■execution  of  an  instrument  which  by 
law  does  not  require  the  attestation 
of  a  witness,  is  a  question  which  it 
is  not  necessary  that  I  should  discuss 
here.  Proof  of  the  hand-writing  of 
both  is  certainly  the  best  secondary 
•evidence.  But  although  many  able 
judges  have  declared  their  dissatisfac- 
tion with  the  rule  as  established,  most 
of  them  have  considered  it  too  well 
settled  to  be  altered,  except  by  legis- 
lative enactment."  Jackson  v.  Wald- 
ron,  13  Wend.  (N.  Y.)  178,  183 
<1834),  per  Chancellor  Walworth. 

8.  Connecticut. — Kelsey  v.  Hammer, 
18  Conn.  311,  317  (1847). 

Maine. — Woodman  v.  Segar,  2S  Me. 
90  (1845). 


Massachusetts. — Gelott  v.  Good- 
speed,   8   Gush.   411    (1851). 

Mississippi. — See  Down  v.  Down,  2 
How.  (Miss.)  915  (1838). 

3.  Massachusetts. — Packard  v. 
Dunsmore,  11  Gush.  282  (1853) 
(lease). 

North  Carolina. — Nelius  v.  Brick- 
ell,  2  N.  C.  19  (1793)    (bond). 

Pennsylvania. — Mackrell  v.  Wolf, 
104  Pa.  St.  421    (1883)     (bond). 

South  Carolina. — Lever  v.  Lever,  1 
Hill  Eq.  63  (1833)  (promissory 
note) . 

England. — Swire  v.  Bell,  5  T.  E. 
371    (1793)    (bond). 

4.  Maryland. — Keefer    v.    Zimmer- 
man,   22    Md.     374      (1864)      (agree-  " 
nient ) . 

Mississippi. — Tinnin  v.  Price,  31 
Miss.  422   (1856)    (bill  of  sale). 

North  Carolina. — Saunders  v.  Fer- 
rill,  23  N.  G.  97  (1840)  (ante-nuptial 
agreement ) . 

Pennsylvania.  —  Lautermilch  v. 
Kneagy,  3  Serg.  &  R.  302   (1817). 

England. — Godfrey  v.  Norris,  1  Str. 
34   (1716). 

Incompetency  may  be  waived. — 
Buard  v.  Buard's  Heirs,  5  Mart.  N.  S. 
132    (1826). 
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§  3529.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings;  Exceptions  to  Rule;  Mode  of  Proof); 

Signatures;  Of  Witnesses;  Number  Required. —  The  question  as 
to  the  number  of  signatures,  which  must  be  proved,  where  there 
are  more  than  one,  must  be  determined  by  the  presiding  judge,  in 
view  of  the  circumstances  of  each  particular  case.  He  may,  under 
some  conditions,  where  the  evidence  is  not  satisfactory,  require 
proof  of  the  handwriting  of  more  than  one  witness  or  of  all,^  or 
that  evidence  of  the  handwriting  be  supplemented  by  some  other 
proof  where  there  was  only  one  attesting  witness.^ 

Ordinarily ,  however,  it  will  he  sufficient  to  prove  the  handwrit- 
ing of  one  witness  ^  where,  in  case  there  are  other  signatures,  the 
absence  of  all  the  signers  is  explained  to  the  satisfaction  of  the 
court.  Upon  the  introduction  of  such  proof  the  genuineness  of 
the  instrument  is  prima  facie  established.* 

§  3530.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings;  Exceptions  to  Rule;  Mode  of  Proof; 
Signatures);  Of  Maker. —  There  is  some  authority  for  the  view 


§  3529-1.  Walton  v.  Coulson,  1  Mc- 
Lean C.  C.  120   (1831)    (bond). 

2.  Servis  v.  Nelson,  14  N.  J.  Eq.  94 
(1861). 

3.  Alabama. — Smith  v.  Keyser,  115 
Ala.  455,  22   So.  149    (1896)     (deed). 

Georgia. — ^McVicker  v.  Conkle,  96 
Ga.  584,  24  S.  E.  23  (1895)    (deed). 

Kentucky. — Fitzhugh  v.  Croghan,  2 
J  J.  Marsh.  429,  19  Am.  Dec.  139 
(1829)    (deed). 

Louisiana.  —  See  MoGowan  v. 
Laughlan,  12  La.  Ann.  342  (1857) 
(act  of  sale). 

Massachusetts. — Gelott  v.  Good- 
speed,  8  Cush.  411    (1851). 

New  Jersey. — ^Servis  v.  Nelson,  14 
K.  J.  Eq.  94  (1861). 

Weio  York. — ^Borst  v.  Empie,  5  N. 
Y.  33    (1851)    (deed) 

North  Carolina. — Davis  v.  Higgins, 
91  N.  C.  382  (1884)  (deed);  Black 
V.  Wright,  31  N.  C.  447   (1849). 

Ohio. — Clark  v.  Boyd,  3  Ohio  55 
(1825)  (assignment  of  note  indorsed 
thereon) . 

Pennsylvania. — Powers    v.    McFer- 


ran,  2  Serg.  &  R.  44  (1815)  (deed); 
Clark  V.  Sanderson,  3  Binn.  192,  5 
Am.  Dec.  368    (1810)     (bond). 

Tennessee. — Stump  v.  Hughes,  5 
Hayw.   93    (1818)     (agreement). 

Texas. — ^Mapes  v.  Leal,  27  Tex.  345 
(1864)    (deed). 

Vermont. — Sanborn  v.  Cole,  63  Vt. 
590,  22  Atl.  716,  14  L.  R.  A.  208 
(1891)    (promissory  note). 

United  States. — Hanrick  v.  Pat- 
rick, 119  U.  S.  156,  7  S.  Ct.  147,  30 
L.  ed.  396  (1886)  (deed)  ;  Stebbins  v. 
Duncan,  108  U.  S.  32,  2  S.  Ct.  313, 
27  L.  ed.  641   (1882). 

England. — Cunliffe  v.  Sefton,  2 
East  183    (1803)    (bond). 

"  When  the  absence  of  all  the  at- 
testing witnesses  is  accounted  for,  it 
will  be  deemed  sufficient,  in  order  to 
establish  the  execution  of  the  writ- 
ing, to  prove  the  hand-writing  of  one 
of  them."  McVickar  v.  Conkle,  96 
Ga.  584,  585,  24  S.  E.  33  (1895),  per 
Atkinson,  J. 

4.  Servis  v.  Nelson,  14  N.  J.  Eq. 
94   (1861). 
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that  proof  of  the  signature  of  the  party  by  whom  the  writing  was 
executed  will  also  be  required,^  in  addition  to  proof  of  the  signa- 


§  3530-1.  Harris  v.  Patten,  2  La. 
Ann.  317  (1847)  ;  Tagiasco  v.  Molin- 
ari's  Heirs,  9  La.  512  (1836)  ;  Sims 
V.  De  GrafFenreid,  4  MeCord  (S.  C.) 
253  (1827)  (deed) ;  Plunket  v.  Bow- 
man, 2  MoCord  (S.  C.)  138  (1833) 
(bond) ;  Myers  v.  Taylor,  1  Brev.  (S. 
C.)  245  (1803)  (bond).  See  Smith 
V.  Stanley,  114  Va.  117,  75  S.  E.  743 
(1912)  (proof  of  hand-writing  of  both 
witness  and  obligor  is  sufficient). 

"  The  witnesses  in  this  case  reside 
in  North  Carolina,  and  appear  to  be 
well  known  to  the  plaintiff.  It  was 
easy  for  him,  under  our  rules  of  prac- 
tice, to  annex  the  document  he 
wished  to  prove  to  a  commission,  and 
to  procure  their  evidence  of  its  execu- 
tion. The  nature  of  the  proof  re- 
sorted to  by  the  plaintiff  is  so  un- 
certain and  dangerous,  that  courts  of 
justice  ought  not  to  notice  it,  when- 
ever it  is  shown  that  better  evidence 
exists."  Harris  v.  Patten,  2  La.  Ann. 
217  (1847),  per  Rost,  J. 

Proof  of  the  signature  of  the  ob- 
liger,  in  addition  to  that  of  the  sub- 
scribing witness,  has  in  many  cases 
been  received  as  satisfactory  proof  of 
execution. 

Arkansas. — ^Tatum  v.  Mohr,  21  Ark. 
349  (1860)  (the  attesting  witness 
being  out  of  the  jurisdiction  of  the 
court  another  witness  may  be  intro- 
duced to  prove  the  writing;  proof  of 
assignments). 

Illinois. — Doe  v.  Bean,  6  111.  303 
(1844)  (where  witness  without  State 
proof  of  his  handwriting  and  that  of 
grantor  admissible;    deed). 

Kentucky. — Gibbs  v.  Cook,  4  Bibb. 
535  (1817)  (proof  of  handwriting  of 
witness,  proven  to  be  dead  and  of  ob- 
ligor sufficient;  contract  for  sale  of 
land ) . 

Louisiana. — Thomas  v.  Turnley,  3 
Kob.  206    (1843)    (proof  of  signature 


of  grantor  and  of  one  of  subscribing 
witnesses  residing  in  another  State 
sufficient;    deed). 

Massachusetts. — Gelott  v.  Good- 
speed,  8  Cush.  411  (1851)  (deed; 
proof  of  handwriting  of  grantor  and 
one  witness  competent  in  proof  of  exe- 
cution) . 

New  Bampshire. — ^Dunbar  v.  Mar- 
den,  13  N.  H.  311  (1843)  (where  wit- 
ness out  of  State  evidence  of  his  hand- 
writing and  that  of  maker  of  note 
competent  proof  of  execution). 

New  Jersey. — Van  Doren  v.  Van 
Doren's  Aidm'r,  3  N.  J.  L'.  1022 
(1813)  (deed  admitted  on  proof  of 
handwriting  of  grantor  and  of  attest- 
ing witnesses  one  of  whom  was  dead 
and  the  other  out  of  the  State). 

North  Carolina. — ^Miller  v.  Hahn  & 
Co.,  84  N.  C.  226  (1881)  (where 
maker  of  bill  of  sale  out  of  State  and 
the  subscribing  witness  dead  proof  by 
one  who  saw  them  sign  the  instru- 
ment held  competent) . 

Pennsylvania. — Irwin  v.  Patchen, 
164  Pa.  St.  51,  30  Atl.  436  (1894) 
(evidence  by  one  of  the  parties  to  a 
writing  admitted  to  show  execution 
by  other  party;  testimony  to  effect  of 
execution  by  other  party  and  to 
identify  handwriting  of  witnesses). 

United  States. — Adams  v.  Norris, 
25  How.  353,  16  L.  ed.  539  (1859) 
(evidence  to  prove  signature  of  wit- 
nesses who  were  dead  and  of  testator 
received  to  prove  will)  ;  United  States 
V.  Yorba,  1  Wall.  412,  17  L.  ed.  635 
(1863)  (proof  of  signatures  of 
grantor  and  of  witnesses  of  a  Mexi- 
can grant  sufficient  on  appeal). 

England. — Barnes  v.  Trompowsky, 
7  T.  R.  365  (1797)  (instrument  exe- 
cuted and  witnessed  abroad  provable 
by  evidence  of  handwriting  of  witness 
and  of  contracting  party). 

In   none   of   these   cases,   however, 
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ture  of  the  subscribing  witness.  This  is  not,  however,  the  general 
rule,  it  ordinarily  being  sufficient  to  prove  the  signature  of  one 
witness.^ 

Circumstances  might  arise,  howeverj  when  such  testimony, 
standing  by  itself,  might  not  be  sufficiently  satisfactory  to  the  pre- 
siding judge,  to  warrant  the  admission  of  the  document.  In  that 
event  he  may,  in  the  exercise  of  his  administrative  functions,  re- 
quire that  some  additional  proof  shall  be  adduced  by  the  proponent 
of  the  document,  in  which  case,  it  may  be  necessary  to  prove  the 
handwriting  of  the  party  executing  the  instrument.*  Such  other 
proof,  generally  of  the  handwriting  of  the  obligor,  will  also  be 
required  to  establish  the  execution  of  the  writing  where  there  is 
no  evidence  to  prove  the  signature  of  the  attesting  witness.* 


does  it  appear  that  proof  of  the  for- 
mer's signatures  was  required  as  a 
prerequisite  to  admission  of  the  writ- 
ing in  evidence. 

2.  See  preceding  section. 

3.  Newsom  v.  Luster,  13  111.  175 
(1851)  (deed)  (witnesses  out  of  jur- 
isdiction) ;  Clardy  v.  Richardson,  24 
Mo.  295  (1857)  (deed)  (witness  out 
of  jurisdiction).  See  Conrad  v.  Far- 
row, 5  Watts  (Pa.)  536  (1836)  (con- 
fession of  obligor  received  where  im- 
possible to  procure  testimony  of  at- 
testing witnesses;  not  secondary  to 
proof  of  hand-writing  of  witnesses) ; 
Boswell  V.  First  Nat.  Bank,  16  Wyo. 
161,  92  Pac.  624,  93  Pac.  661  (1907) 
(witness  out  of  purisdiction  at  time 

of  execution;  resident  of  another 
State). 

4.  New  York. — ^McPherson  v.  Rath- 
bone,  11  Wend.  98    (1833). 

North  Carolina. — Jones  v.  Blount, 
3  N.  C.  338   (1795). 

Pennsylvania. — Miller  v.  Caroth- 
ers,  6  Serg.  &  R.  215  (1820)    (will). 

Virginia. — Raines  v.  Phillips,  1 
Leigh  483   (1829)    (bond). 

United  States. — Morgan  v.  Cfurten- 
ius,  17  Fed.  Cas  No.  9,799,  4  McLean 
366    (1848)    (deed). 

"If  the  hand-writing  of  the  wit- 
nesses cannot  be  proved,  after  proper 


diligence  has  been  used  for  tiiat  pur- 
pose, the  party  may  then  resort  to  a 
third  grade  of  evidence,  and  prove  the 
hand-writing  of  the  obligor  or  gran- 
tor, as  if  there  had  been  no  subscrib- 
ing witnesses."  Wilson  v.  Royston, 
2  Ark.  315,  328  (1840),  per  Lacy,  J. 

■■■  If  the  subscribing  witness  is  dead, 
or  is  a  fictitious  person,  or  if  upon 
diligent  inquiry  he  cannot  be  traced 
or  identified,  and  no  person  can  be 
found  who  is  acquainted  with  his 
hand-writing,  the  instrument  may  be 
proved  by  giving  in  evidence  the 
hand-writing  of  the  party.''  Jackson 
v.  Waldron,  13  Wend.  (N.  Y.)  178,  184 
(1834),  per  Chancellor  Walworth. 

"If  the  hand- writing  of  the  sub- 
scribing witness  cannot  be  proved, 
after  proper  diligence  has  been  used 
for  that  purpose,  the  party  must  then 
resort  to  the  same  testimony  as  if 
there  had  been  no  subscribing  wit- 
ness; the  hand-writing  of  the  party 
executing  the  instrument  may  be 
proved  by  any  one  acquainted  with 
it."  McPherson  v.  Rathbone,  11 
Wend.  (N.  Y.)  96,  99  (1833),  per  Sav- 
age,  C.  J. 

"  It  is  now  the  settled  rule,  where 
the  witness  to  an  instrument  is  dead, 
and  it  is  impracticable),  after  all  pos- 
sible diligence  has  been  used,  to  prove 
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§  3531.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings;  Exceptions  to  Rule;  Mode  of  Proof; 
Signatures;  Of  Maker);  Where  Attesting  Witness  Unavailable. 
—  Upon  the  question  of  whether,  where  no  attesting  witness  is 
available,  resort  may  be  had  to  proving  the  handwriting  of  the 
maker,  without  adducing  any  evidence  tending  to  establish  the 
signature  of  an  attesting  witness,  there  is  much  conflict.^  In 
many  jurisdictions  the  rule  that  proof  must  first  be  made  of 
the  handwriting  of  the  witness  is  strictly  adhered  to  and  no 
evidence  tending  to  establish  that  of  the  maker  will  be  received, 
unless  the  genuineness  of  the  witness's  signature  can  not  first 
be  satisfactorily  established.'  This  ruling  is  based  upon  the 
theory  of  the  witness  being  a  prewppointed  or  preferred  one, 
presumed  to  be  conversant  wit!i  the  facts  surrounding  the  execu- 
tion  of  the  instrument,   and  tliat  his  testimony  is  the  highest 


his  hand-writing,  to  admit  proof  of 
the  hand-writing  of  the  party  him- 
self." Raines  v.  Phillips,  1  Leigh 
(Va.)  483,  484  (1839),  per  Brooke,  P. 

§  3531-1.  Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  634,  93 
Pac.  661  (1907)    (power  of  attorney). 

"  If  the  person  offering  the  instru- 
ment in  evidence  cannot  procure  the 
attendance  of  the  subscribing  wit- 
nesses, from  causes  which  it  is  not 
in  his  power  to  remove,  as  death,  ab- 
sence in  a  foreign  country,  etc.,  he  is 
then  permitted  to  offer  secondary 
evidence,  the  hand-writing  of  the 
witnesses.  Such  is  the  law,  although 
in  fact  the  hand-writing  of  the  party 
to  the  instrument  would  be  stronger 
proof  of  its  execution,  than  the  sig- 
nature of  a  witness,  who  might  be 
prevailed  on  to  subscribe  his  name, 
and  whose  hand-writing  might  be 
proved  in  case  of  his  absence  by 
other  witnesses.  In  consequence 
hereof,  several  cases  occur  in  the 
English  books,  where,  in  addition  to 
the  signatures  of  the  witnesses,  the 
judges  have  required  proof  of  the 
hand-writing  of  the  party.  But  the 
decisions  on  this  subject  are  by  no 
means  uniform.''    Clark  v.  Sanderson, 


3   Binn.    (Pa.)    192,   196,   5  Am.  Dec. 
368  (1810),  per  Yeates,  J. 
'   2.    Arkansas. — Wilson    v.    Royston, 
2  Ark.  315    (1840)    (witness  to  deed 
having  become  incompetent). 

Delaware. — Boyer  v.  Norris,  1 
Harr.   22    (1832). 

Maryland. — Parker  v.  Fassitt's 
Ex'rs,  1  Harr.  &  J.  337  (1803) 
(power  of  attorney). 

Nevj  Hampshire. — Gould  v.  Kelly, 
16  N.  H.  551  (1845)  (power  of  at- 
torney). 

Xeio  York. — Jackson  v.  Waldron, 
13  Wend.  178    (1834). 

Korth  Carolina. — Jones  v.  Blount, 
2  N.   C.  238    (1795). 

Pennsylvania. — Xorth  Penn.  Iron 
Co.  V.  International  Lithoid  Co.,  217 
Pa.  538,  66  Atl.  860   (1907). 

United  States. — Stebbins  v.  Dun 
can,  108  U.  S.  32,  3  S.  Ct.  313,  27  L. 
ed.  641    (1882). 

"  When  the  attesting  witness  to  an 
instrument  cannot  be  produced,  wit- 
nesses must  be  called  to  prove  his 
hiind-writing,  and  it  is  not  sufficient 
without  such  proof  to  prove  the 
hand-writing  of  the  party  to  the  in- 
etrument."  Gould  v.  Kelley,  16  X.  H. 
S51,  559  (1845),  per  Woods,  J. 
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and  best  evidence  which  it  is  possible  to  procure.  When 
such  witness  is  unavailable  then  proof  of  his  signature  becomes 
the  best  and  resort  must  be  had  thereto.^  This  rule,  however,  has 
not  received  the  universal  approval  of  the  courts  and  the  reasons 
underlying  it  have  been  questioned,  even  in  some  jurisdictions 
which  have  felt  bound  by  its  inflexibility.*  In  other  jurisdictions 
the  rule  has  been  departed  from  to  allow  proof  of  the  maker's 
signature,  where  the  witness  has  used  a  mark  in  signing,  upon  the 


3.  "  The  question  is,  where  the  sub- 
scribing witness  to  an  instrument  is 
dead  or  absent,  what  is  the  proper 
secondary  evidence  to  prove  the  execu- 
tion of  the  instrument  ?  The  produc- 
tion of  the  subscribing  witness  is  the 
best  evidence.  Where  this  can  not 
be  obtained,  the  secondary  evidence, 
which  is  substituted  for  it,  ought  to 
be  the  nearest  and  most  similar  to  it, 
in  its  character  and  circumstances. 
The  proof  of  the  hand-writing  of  the 
witness  is,  quasi  bringing  him  into 
court,  and  the  legal  presumption  aris- 
ing upon  this  proof  is,  that  the  par- 
ties called  him  to  attest  the  execu- 
tion and  delivery  of  the  instrument. 
It  proves  as  much  as  the  subscribing 
witness  can  prove  himself,  in  many 
cases.  Frequently  he  can  do  no  more 
than  recognize  his  own  hand-writing, 
being  unable  to  recollect  anything  of 
the  transaction.  In  such  case  his  tes- 
timony that  the  attestation  is  in  his 
hand-writing,  and  must  have  been 
made  by  him,  is  sufficient.  The  proof 
of  the  hand- writing  proves  as  much; 
its  nature  and  effect  ought  to  be  the 
same.''  Clark  v.  Boyd,  2  Ohio  56,  60 
(1S25),  per  the  Court. 

4.  "  Why  proof  of  the  hand-writing 
of  a  subscribing  witness  should  be 
better  evidence  of  the  execution  of  an 
instrument  than  that  of  the  obligor, 
is  not  very  apparent,  and  the  at- 
tempts to  give  a  reason  have  not,  in 
my  judgment,  been  very  satisfactory. 
Senator  Tracy,  in  the  case  of  .Jackson 
%.  Waldron,  13  Wend.  197,  gives,  as 
reasons   for   the  rule,  that   a   person 


runs  a  greater  risk  in  forging  the  sig- 
nature of  both  witness  and  party 
than  of  the  party  alone,  and  that,  in 
the  suit  on  the  obligation,  the  person 
whose  name  was  forged  as  the  sub- 
scribing witness  would  be  a  compet- 
ent witness  to  prove  the  forgery  of 
his  signature;  while  a  party  might  be 
compelled  to  sit  silently  by,  as  I  have 
myself  witnessed,  and  see  an  instru- 
ment, to  which  he  was  an  utter 
stranger,  proved  by  evidence  of  his 
hand-writing  to  have  been  executed 
by  him.  No  one  can  doubt  that  proof 
of  the  hand-writing  of  both  the  sub- 
scribing witness  and  party  would  be 
more  satisfactory  than  that  of  either 
one;  but  this  is  a  begging  of  the 
question,  which  is  not,  whether  a  per- 
son would  incur  greater  risk  in  forg- 
ing the  signature  of  both  witness  and 
party,  than  of  the  party  alone;  but 
the  instrument,  according  to  most  of 
the  authorities,  and  such  seems  to  be 
the  rule  in  New  York,  is  to  be  ad- 
mitted in  evidence,  upon  proof  of  the 
hand-writing  of  the  witness  alone; 
and  surely  a  person  would  incur  no 
greater  risk  in  forging  his  signature 
than  that  of  the  party.  *  *  ♦  No 
court  in  this  country,  so  far  as  I  have 
examined,  has  expressed  itself  satis- 
fied with  the  rule  which  makes  proof 
of  the  hand-writing  of  the  attesting 
witness  better  evidence  than  that  of 
the  party,  though  several  have  felt 
constrained,  by  the  force  of  authori- 
ties, to  adopt  it.''  Newsom  v.  Lus- 
ter, 13  111.  175,  183  (1851),  per  Trum- 
bull, J. 
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theory  that  there  is  nothing  distinctive  about  the  signature,  in 
such  a  case,  to  warrant  proof  of  handwriting.®  AJso  some  courts 
have  permitted  such  proof  where  the  instrument  was  one  to  which 
no  attesting  witness  was  required.®  In  still  other  jurisdictions 
the  rule  in  this  respect  is  openly  repudiated  and  where  the  witness 
is  unavailable  proof  is  allowed,  in  the  first  instance,  of  the  hand- 
writing of  the  maker.''  In  these  cases  the  conclusion  is  based  upon 
the  view  that  the  signature  of  the  maker  is  what  gives  the  instru- 
ment its  legal  force,  that  the  object  towards  which  the  proof  is 
directed  is  the  genuineness  of  such  signature  and  that,  therefore, 
this  being  the  primary  inquiry,  evidence  tending  to  establish  the 
handwriting  of  the  maker  is  to  be  preferred  to  that  tending  to  prove 
the  signature  of  a  witness.  In  the  former  case  the  evidence  tends 
directly  to  establish  the  validity  of  the  instrument  by  proving  the 
genuineness  of  the  signature  of  the  maker,  while,  in  the  latter,  this 


5.  Carrier  v.  Hampton,  33  N.  C.  307 
(1850). 

"  In  the  case  under  consideration, 
there  was  no  hand-writing.  The 
name  of  the  witness  is  written  by  an- 
other, and  he  makes  a  cross  mark.  In 
this,  there  is  nothing  distinctive  to 
fix  its  identity.  Who  can  know  it? 
Upon  this  point  then,  we  think  the 
court  was  right  in  treating  such  a 
signature  as  a  nullity,  and  allowing 
the  hand-writing  of  the  party  to  be 
proved."  Watts  v.  Kilbum,  7  Ga. 
356,  358  (1849),  per  Lumpkin,  J. 

"  In  the  case  before  us,  the  witness 
has  made  his  mark.  Now  I  ask,  how 
could  this  be  proved?  There  is  a  dis- 
tinct, individual  character,  in  the 
hand-writing  of  every  man  who  can 
write,  and  with  those  who  have  writ- 
ten much,  that  character  is  so  fixed 
and  striking,  that  persons  acquainted 
with  it,  will  feel  no  more  difiiculty  in 
recognizing  it,  than  in  knowing  the 
face  of  the  writer.  Where  the  name 
of  a  witness  is  written  by  himself, 
therefore,  it  may  generally  be  proved 
with  something  like  certainty.  But 
here,    there  was    no    writing.      The 


name  of  the  witness  is  written  by  an- 
other; and  he  makes  a  cross  mark; 
perhaps,  the  first,  and  the  last,  he 
ever  made  in  his  life.  To  attempt  to 
prove  such  a  signature  as  this,  would 
be  a  mockery  of  justice;  and  the 
court,  seeing  this,  did  right  in  allow- 
ing the  handwriting  of  the  party  to 
be  proved."  Gilliam  v.  Perkinson,  4 
Rand.  (Va.)  335,  388  (1826),  per  Carr, 
J. 

6.  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  163  (1858). 

7.  Alabama. — See  Snider  v.  Burks, 
84  Ala.  53,  4  So.  225    (1887)    (will). 

California. — ^McMinn  v.  Whelan.  37 
Cal.  300  (1865)    ( power  of  attorney ) . 

Kentucky. — Yocum  v.  Barnes,  8  B. 
Mon.  496    (1848). 

Maine. — Jones  v.  Roberts,  65  Me. 
273    (1876)    (deed). 

Massachusetts. — Trustees  of  Smith 
Charities  v.  Connolly,  157  Mass. 
272,  31  N.  E.  1058   (1892)    (deed). 

South  Carolina. — Brown  v.  Edgar, 

4  McCord  91   (1837)    (bond). 
Texas. — Ohator       v.       Brunswick- 

Balke  Collender  Co.,  71  Tex.  588,  10 

5  W.  250  (1888)   (chattel  mortgage). 
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fact  is  established  by  inference  only.®  In  tbe  absence  of  any 
statute  which  is  controlling  of  the  matter,  as  is  frequently  the 
case,  much  weight  is  to  be  accorded  the  latter  view. 

§  3532.  (Private  Documents  and  Writings;  Proof  of  Orig= 
inal;  Attested  Writings;  Exceptions  to  Rule);  Ancient  Docu- 
ments.—  An  exception  to  the  rule  requiring  that  attested  writings 
shall  be  proved  by  the  testimony  of  the  subscribing  witness  exists 
in  the  case  of  ancient  documents,  that  is  those  which  are  thirty 
years  of  age  or  over,  are  apparently  genuine  and  are  produced  from 
the  proper  custody.  As  is  stated  in  another  part  of  this  work, 
where  this  subject  is  more  fully  considered,^  the  instrument  is 
regarded  as  proving  itself,  in  so  far  as  the  execution  is  concerned, 
since  in  the  case  of  docuuments  of  that  age  the  witnesses  are  pre- 
sumed to  be  dead. 

8.  "  The  rule  is,  that  the  best  evi-  not  so.     In  such  case,  it  is  the  duty 

dence  the  case  is  susceptible  of  should  of  him  who  offers  the  instrument,  to 

be   produced.     When  the   subscribing  prove  the  handwriting  of  the  obligor, 

witness  is  alive,  or  within  the  process  Establishing   it,  establishes   the   fact 

of    the    court,   his   testimony   is    the  to  be  proved,  and  does  not  leave  it  (as 

highest,  and  should  be  offered.    When  in  the  case  of  proving  the  witness's 

he   is   dead   or   absent,   proof   of   his  signature)  a  matter  of  inference  from 

handwriting  is  not  the  best  the  case  another  fact,  with  which  it  is  prob- 

admits  of,  because  such  proof  is  pre-  ably,  but  not  necessarily  connected." 

sumptive  evidence  only.     The  instru-  Dismukes  v.  Musgrove,  7  Mart.  N.  S. 

ment  was  signed  by  the  obligor.    The  (La.)   58,  63   (1828),  per  Porter,  J. 

witness's  signature  may  be  genuine,  §  3532-1.    See  Chapt.  LV. 
and  yet  that  of  the  party  it  attests, 
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CHAPTER  LVII. 

AiNciENT  Documents. 

Ancient  documents,  3533. 

admissible  without  proof  of  execution,  3533. 
rule  stated,  3533. 

development  of  rule,  3534. 
principles  upon  which  rule  founded,  3535. 
administrative  requirements,  3536. 
absence  of  suspicion,  3536. 
proof  of  age,  3537. 
must  come  from  proper  custody,  3538. 
writings  within  rule,  3539. 
copies,  3539. 

as  ancient  documents,  3539. 
of  ancient  documents,  3540. 
private  writings,  3541. 

necessity  of  corroborative  proof,  3542. 
evidence  of  possession,  3542. 
evidence   other   than   of   possession, 
3543. 
effect  of  irregularities  in  execution  or  re- 
cording, 3544. 
deeds,  3545. 

executed  under  a  power,  3546. 
public  documents,  3547. 

§  3533.  Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated. —  The  rule  that  a  writing  must  be  au- 
thenticated as  genuine,  as  being  in  fact  that  which  it  purports  to 
be,  does  not  apply  in  the  case  of  ancient  documents,^  that  is  those 

§    3533-1.      Aidbama. — Brannan    v.  Jones,    164    Ala.    653,    61     So.    313 

Henry,    175    Ala.    454,    57    So.    967  (1909);   Campbell  v.  Bates,  143  Ala. 

(1913)     (patent);    Barker   v.   Mobile  338,   39   So.   144    (1904);   Bentley  v. 

Electric  Co.,  173  Ala.  38,  55  So.  364  State,  39  So.  649    (1905);  Alexander 

(1911)      (copy    of    map);     Elder    v.  v.  Wheeler,  78  Ala.  167    (1884). 
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which  are  thirty  years  of  age  or  over.    In  this  class  of  cases  a  pre- 
sumption in  favor  of  the  genuineness  of  the  vsnriting  arises  vrhere 


Arkcmsas. — Arbuckle  v.  Matthews, 
73  Ark.  27,  83  S.  W.  336   (1904). 

California. — Givin  v.  Calegaria,  139 
Cal.  384,  73  Pae.  851   (1903). 

Connecticut. — Stevens  v.  Smoker, 
84  Conn.  569,  80  Atl.  788  (1911) 
(field  notes  of  surveys) ;  Foote  v. 
Brown,  81  Conn.  318,  70  Atl.  699 
(1908)    (deed  or  grant). 

Delaware. — Doe  v.  Deputy,  3  Houst. 
574  (1868)    (alienation  bond). 

Georgia. — Follendore  v.  Follendore, 
110  Ga.  359,  35  N.  E.  676  (1900). 

Illinois. — Stafford  v.  Goldring,  197 
111.  156,  64  N.  E.  395   (1902). 

Indiana. — Henthorn  v.  Doe,  1 
Blackf.  157   (1832). 

Kentucky. — ^Harlan  v.  Howard,  79 
Ky.  373  (1881). 

Louisiana. — De  Gentile  v.  White 
Castle  Lumber  &  S.  Co.,  130  La.  705, 
58  So.  517  (1912)  (succession  rec- 
ord) ;  Carrollton  R.  R.  Co.  v.  Muni- 
cipality No.  2,  19  La.  63  (1841)  (an- 
cient plans  of  a  city  in  city  archives). 

Maine. — Lawry  v.  Williams,  13  Me. 
281   (1836). 

Massachusetts. — Whitman  v.  Shaw, 
166  Mass.  451,  44  N.  E.  333  (1896) 
(ancient  plan  and  field  notes  admis- 
sible). Compare  Boston  Water 
Power  Co.  v.  Hanlon,  132  Mass.  483 
(1882)  (ancient  plottings  for  plans 
and  the  field  notes  rejected  being  only 
memoranda  not  shown  to  have  been 
acted  upon) . 

Mississippi. — Lexington  v.  Hoskins, 
96  Miss.  163,  50  So.  561  (1909) 
(maps  of  municipality  showing 
streets  and  lots  and  found  on  county 
records ) . 

Missouri. — ^Anderson  v.  Cole,  234 
Mo.  1,  136  S.  W.  395   (1910). 

New  Hampshire. — ^Lawrence  v.  Ten- 
nant,    64    N.    H.    533,    15    Atl.    543 
(1888)    (ancient  plot  of  a  town). 
New  'Jersey. — Havens  v.  Sea  Shore 
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Land  Co..  47  N.  J.  Eq.  365,  30  Atl. 
497  (1890). 

New  York. — ^National'  Commercial 
Bank  v.  Gray,  71  Hun  295,  24  N.  Y. 
Suppl.  997  (1893  (agreement  as  to 
boundary  line). 

North  Carolina. — ^Nicholson  v. 
Eureka  Lumber  Co.,  156  N.  C.  59,  73 
S.  E.  86  (1911). 

Pennsylvania. — ^Slineral  R.  &  M.  Co. 
V.  Auten,  188  Pa.  St.  568,  41  Atl.  337 
(1898)  (draft  of  survey  found  in 
county  commissioner's  office)  ;  Mo- 
Reynolds  V.  Longenberger,  57  Pa.  St. 
13  (1886)  (receipts  for  payment  of 
taxes). 

Tennessee. — Cox  v.  Bowman,  3 
Yerg.  108  (1835). 

Texas. — ^Magee  v.  Paul  (Tex. 
Civ.  App.  1913),  159  S.  W.  335 
(bill  of  sale)  ;  Sims  v.  Sealy,  53  Tex. 
Civ.  App.  518,  116  S.  W.  630  (1909)  ; 
Milwee  v.  Phelps,  53  Tex.  Civ.  App. 
195,  115  S.  W.  891  (1909)  (convey- 
ance) ;  Jones  V.  Neal,  44  Tex.  Civ. 
App.  412,  98  S.  W.  417  (1906)  ;  Holt 
V.  Maverick,  5  Tex.  Civ.  App.  650,  23 
S.  W.  751  (1893)  (cancelled  endorse- 
ment of  surveyor  on  back  of  certified 
copy  of  land  certificate). 

Vermont. — ^Aldrich  v.  Griffith,  66 
Vt.  390,  29  Atl.  376  (1893)  (field 
book  in  possession  of  town  clerk) . 

West  Virginia. — Webb  v.  Eitter,  60 
W.  Va.  193,  54  S.  E.  484  (1908). 

Wisconsin. — ^Dickinson  v.  Smith, 
134  Wis.  6,  114  N.  W.  133  (1907) 
(copy  of  map  shown  to  have  come 
from  proper  custody,  publicly  recog- 
nized as  true  and  apparently  of  same 
age  as  original) ;  Fowler  v.  Scott,  64 
Wis.  509,  25  N.  W.  716  (1885)  (In- 
dian tribal  records  purporting  to  have 
been  made  by  a  town  clerk  and  shown 
to  have  been  for  many  years  in  the 
town  clerk's  office). 

United  States. — Burns    v.    United 
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it  is  shown  to  have  been  in  existence  for  the  period  designated, 
is  free  from  suspicion  by  reason  of  alteration  or  otherwise  and 
conies  from  the  proper  custody.^ 

§  3534.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated);  Development  of  Rule. —  In  the  earlier 
days  of  the  development  of  the  rule,  relating  to  ancient  documents, 
a  longer  period  of  time  seems  to  have  been  required,  a  writing, 
which  was  not  forty  years  of  age  or  over,  not  being  regarded  as 
ancient  within  the  application  of  the  rule.^  Gradually,  however, 
the  fact  was  recognized  that  this  period  was  not  sufficiently  short 
and  the  courts,  in  the  exercise  of  their  administrative  powers,  be- 
gan to  adopt  a  less  period ;  generally  thirty  years,  which  is  now  the 
ordinarily  accepted  one,  although  in  some  instances  a  document 
not  even  that  old  has  been  received.^ 

§  3535.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated);  Principles  Upon  Which  Rule  Founded. 

—  The  reasons  underlying  this  rule  are  the  difficulty,  if  not  im- 
possibility, after  such  a  period,  of  procuring  witnesses  to  docu- 
ments which  are  of  that  age  or  of  proving  their  handwriting  and, 
in  the  case  of  deeds,  that  a  possession,  or  an  exercise  of  ownership 

States,  160  Fed.  631,  87  C.  C.  A.  533  cient  record  or  document  which  comes 

(1908)     (maps  in  possession  of  his-  from  the  custody  of  a  person  which 

torical  society) ;  Walton  v.  Coulson,  the  court  deems  proper  and  is  itself 

1  McLean  C.  C.  130  (1831)    (bond).  free  from  any  indication  of  fraud  or 

England. — ^Maloomson  v.  O'Dea,  10  invalidity,    proves    itself."      Coleman 

H.  L.  Cas.  593,  9  Jur.  N.  S.  1135,  9  v.  Bruch,  133  App.  Div.  (N.  Y.)  716, 

L.  T.  Rep.  N.  S.  93,  13  Wkly.  Rep.  717,  117  N.  Y.  Suppl.  582  (1909),  per 

178,   11  Eng.  Reprint   1155    (1863);  McLaughlin,  J. 

Doe  V.  Beynon,  4  P.  &  D.  193  (1840)  §  3534-1.     Benson  v.  Olive,  Bunb. 

(letters);    King    v.     Inhabitants    of  284(1730). 

Bathwick,    2   B.   &   Ad.    639    (1831)  2.  Allison  v.  Little,  85  Ala.  513,  5 

(certificate  of  ordination  of  one  as  a  So.    231    (1888)     (deed   over    twenty 

priest).  years     old     admitted);     Woods     v. 

Canada. — Cairns    v.    Horsman,    35  Montevallo    C!oal   &   Transp.   Co.,   84 

New  Brunsw.   436    (1901)     (deed   by  Ala.  560,  3  So.  475,  5  Am.  St.  Rep. 

administratrix)  ;    O'Connor  v.   Dunn,  393    (1887)     (bond    for    title    nearly 

39  U.  C.  Q.  B.  597  (1876)    (field  notes  thirty  years  old  admitted);   Everley 

of  surveyor);  Doe  v.  TurnbuU,  5  IT.  v.  Stoner,  2  Yeates  (Pa.)  122  (1796) 

C.  Q.  B.  129  (1848).  (assignment  twenty-eight  years  and 

2.  "The  general  rule  is  that  an  an-  five  months  old  admitted). 
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thereunder,  is  calculated  to  give  authenticity  to  them.*  Such  docu- 
ments are,  in  consequence  thereof,  regarded  as  proving  their  own 
execution,  that  is,  to  the  extent  of  dispensing  with  proof  of  that 
fact,  even  though  an  attesting  witness  may  be  known  to  be  alive  at 
the  time.^  In  this  class  of  cases  the  pres\miption  arises  that,  after 
thirty  years,  the  attesting  witnesses  are  no  longer  alive,^  such  pre- 
sumption being  adopted  as  a  rule  of  practical  convenience.^     This 


§  3535-1.  Duncan  v.  Beard,  2  Nott. 
&  McC.   (S.  C.)   400   (1820). 

"  Courts  have  not  relaxed  the  rules 
of  evidence  in  relation  to  ancient 
deeds,  because  time  alone  furnishes 
any  presumption  in  their  favor,  but 
because  the  lapse  of  time  renders  it 
difficult,  and  sometimes  impossible,  to 
give  the  usual  proof  of  execution." 
Wilson  V.  Betts,  4  Den.  (N.  Y.)  201, 
215  (1847),  per  Bronsan,  C.  J. 

"Ancient  deeds  proved  to  have  been 
found  amongst  deeds  and  evidences  of 
land  may  be  given  in  evidence,  al- 
though the  execution  of  them  cannot 
be  proved;  and  the  reason  given  is, 
'  that  it  is  hard  to  prove  ancient 
things,  and  the  finding  them  in  such 
a  place  Is  a  presumption  they  were 
fairly  and  honestly  obtained,  and  re- 
served for  use,  and  are  free  from  sus- 
picion of  dishonesty,"  Roe  v.  Raw- 
lings,  7  East  879  (1806),  per  Ellen- 
borough,  C.  J. 

2.  Georgia. — Settle  v.  Alison,  8  Ga. 
301,  52  Am.  Dec.  393  (1850)  (re- 
ceipt). 

Missouri. — Shaw  v.  Pershing,  57 
Mo.  416  (1874)    (deed). 

tlew  York. — Jackson  v.  Christman, 
4  Wend.  377  (1830)    (will). 

Pennsylvania.  —  McReynolds  v. 
Longenberger,  57  Pa.  St.  13  (1868) 
(receipts). 

England. — Doe  v.  Wooley,  8  B.  &  C. 
23,  15  E.  C.  L.  21,  3  C.  &  P.  402,  14 
E.  C.  L.  631,  6  L.  J.  K.  B.  0.  S.  286, 
2  M.  &  E.  195  (1828)  (will).  See 
Marsh  v.  Collnett,  2  Esp.  665,  5  Rev. 
Rep.  763  (1797). 


"Where  a  deed  is  more  than  30 
years  old,  and  attended  with  no  sus- 
picious circumstances,  it  requires  no 
proof.  This  rule  of  law  is  so  well 
established,  that  if  the  subscribing 
witnesses  were  known  to  be  alive,  and 
within  the  jurisdiction  of  the  court, 
it  would  be  unnecessary  to  call 
them."  Henthorn  v.  Doe,  1  Blackf. 
(Ind.)   157,  162   (1822),  per  Scott,  J. 

3.  Lunn  v.  Scarborough,  6  Tex.  Civ. 
App.  15,  24  S.  W.  846  (1894)  (deed); 
Harris  v.  Hoskins,  2  Tex.  Civ.  App. 
486,  22  S.  W.  251  (1893)  (transfer  of 
an  unlocated  land  certificate) ;  Winn 
V.  Patterson,  9  Pet.  (U.  S.)  663,  9  L. 
ed.  266  (1835) ;  Wynne  v.  Tyrwhitt, 
4  B.  &  Aid.  376,  6  E.  C.  L.  524  (1821) 
(entries  in  a  steward's  books). 

"The  rule  on  this  subject  is,  that 
when  instruments  are  more  than  30 
years  old,  and  are  unblemished  by 
any  alterations,  and  obtained  from 
the  proper  custody,  they  are  said  to 
prove  themselves,  and  the  bare  pro- 
duction thereof  is  sufficient,  the  sub- 
scribing witnesses,  or  all  living  wit- 
nesses of  the  transaction,  being  pre- 
sumed to  be  dead;  and  this  presump- 
tion, as  far  as  this  rule  of  evidence  is 
concerned,  is  not  aflfected  by  proof 
that  there  are  witnesses  living."  Mc- 
Reynolds V.  Longenberger,  57  Pa.  St. 
13,  31  (1868),  per  Thompson,  C.  J. 

4.  "In  admitting  written  docu- 
ments in  evidence,  when  more  than 
thirty  years  old,  the  courts  do  not 
go  altogether  upon  the  presumption, 
that  the  subscribing  witnesses  are 
presumed  to  be  dead;  but  they  adopt 
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presumption,  however,  only  lias  the  effect  of  rendering  the  writing 
admissible,  provided  it  is  otherwise  competent;  in  this,  as  in  all 
other  cases,  the  instrument  offered  must  be  relevant.® 


§  3536.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated);  Administrative  Requirements;  Ab- 
sence of  Suspicion. —  An  instrument  offered  in  evidence  as  an 
ancient  document  must  be  free  from  suspicion  ^  or,  as  it  has  been 
expressed,  "  on  inspection,  it  must  exhibit  an.  honest  face."  ^  If 
it  does  not  fulfill  this  requirement  the  presiding  judge  will,  upon 
his  attention  being  called  to  it  oir  of  his  volition  upon  an  inspection 
of  the  writing,  require  that  the  proponent  introduce  some  further 
evidence  explaining  and  eliminating  all  suspicious  circumstances 
to  such  an  extent  as  will  satisfactorily  establish  the  genuineness 
of  the  document  offered.*      If  it  is  apparent  that  the  instrument 


that  limit  of  time,  as  a  rule  of  prac- 
tical convenience,  beyond  which  proof 
of  the  execution  of  written  instru- 
ments will  not  be  required,  although 
the  subscribing  witnesses  may  be 
alive."  Settle  v.  Alison,  8  Ga.  201, 
206,  53  Am.  Dec.  393  (1850),  per  War- 
ner, J. 

"After  the  lapse  of  thirty  years 
from  the  time  of  the  execution  of  a 
deed,  the  witnesses  are  presumed  to 
be  dead;  and  this  is  the  common 
ground,  in  such  cases,  for  dispensing 
with  the  production  of  them,  without 
any  search  for  them,  or  proof  of 
their  death,  when  the  original  deed  is 
before  the  court  for  proof.  It  is  a 
rule  adopted  for  common  convenience, 
and  founded  upon  the  great  difficulty 
of  proving  the  due  execution  of  a  deed 
after  an  interval  of  many  years. 
And  the  rule  applies  not  only  to 
grants  of  land,  but  to  all  other  deeds, 
where  the  instrument  comes  from  the 
custody  of  the  proper  party  claiming 
under  it,  or  entitled  to  its  custody." 
Winn  v.  Patterson,  9  Pet.  (U.  S.)  C63, 
674,  9  L.  ed.  266  (1835),  per  Mr.  Jus- 
tice Story. 

5.  King  V.  Watkins,  98  Fed.  913 
(1899). 


§  3536-1.  Jordan  v.  McClure  Lum- 
ber Co.,  170  Ala.  289,  54  So.  415 
(1911)  ;  West  v.  Houston  Oil  Co.,  56 
Tex.  Civ.  App.  341,  120  S.  W.  238 
(1909);  Morgan  v.  Tutt,  53  Tex. 
Civ.  App.  301,  113  S.  W.  958   (1908). 

2.  "  On  inspection,  it  must  exhibit 
an  honest  face;  otherwise,  it  is  not 
such  an  ancient  document  that  its 
countenance  will  pass  muster.  •  *  * 
Age  will  not  sanctify  ear-marks  of 
fraud."  Hill  v.  Nisbet,  58  Ga.  586, 
589   (1877),  per  Jackson,  J. 

3.  "It  was  for  the  trial  judge  to 
inspect  the  paper  and  hear  such  evi- 
dence as  might  be  oflfered  to  explain 
the  uncertainty,  and  determine 
whether  it  bore  such  marks  of  sus- 
picion, unexplained,  as  to  justify  its 
rejection  as  an  ancient  document.'' 
Wisdom  V.  Reeves,  110  Ala.  418,  434, 
18  So.  13  (1895),  per  Head,  J. 

"  Such  instrument  must  be  free 
from  just  grounds  of  suspicion,  must 
come  from  the  proper  custody,  and 
have  been  acted  upon  so  as  to  afford 
some  corroborative  proof,  of  its  genu- 
ineness. Just  what  corroborative  evi- 
dence will  be  necessary  to  authenti- 
cate the  instrument,  if  there  are  cir- 
cumstances    of     suspicion     connected 
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is  a  forgery  it  will  be  rejected ;  *  the  same  result  will  also  follow  in 
the  case  of  any  material  alteration,**  a  most  frequent  instance  of 
which  is  in  respect  to  the  date  «  in  order  to  bring  it  within  the  an- 
cient document  rule.     The  alteration  alone  is  said  to  be  a  circum- 


with  it,  will  depend  upon  the  particu- 
lar facts  in  each  case.  The  circum- 
stances of  corroboration,  however,  in 
such  case  must  be,  at  least,  suflficient 
to  raise  a  reasonable  presumption  of 
genuineness."  Morgan  v.  Tutt,  52 
Tex.  av.  App.  301,  305,  113  S.  W. 
958   (1908),  per  Talbot,  J. 

4.  Albright  v.  Jones,   106  Ga.  302, 
31  S.  E. '761  (1898)    (deed). 

"  It  seems  to  me  that  it  would  be 
monstrous  to  hold  that  a  man  might 
forge  the  name  of  another  to  a  deed 
in  his  own  favor,  keep  it  for  thirty 
years  among  his  muniments  of  title — 
among  genuine  deeds  it  may  be — then 
produce  it,  and  say  it  must   prevail 
without  any  question.    It  is  true  that 
a  party  setting  up  a  deed  thirty  years 
old,  is  released  from  the  necessity  of 
producing  evidence  in  support  of  it, 
for    the    law    supposes    or    presumes 
that  the  witnesses  and  parties  to  it 
after   that    length    of   time    are   not 
likely  to  be  living  or  capable  of  be- 
ing accounted  for,  and  because  of  the 
great  difficulty,  if  not  impossibility, 
of   proving   handwriting    at    such    a 
distance   of   time.     But   if   there   be 
anything    suspicious    in    the    appear- 
ance of  the  instrument,  or  suspicions 
in  regard  to  it  be  otherwise  created, 
while  the  party  may  yet  ask  the  jury 
to  presume  the  due  execution,  he  does 
so,  I  take  it  at  the  risk  of  the  jury 
not  being  satisfied  therewith.    *    »    • 
Now,  in  this  case,  the  deed  produced 
and  impeached  professes  to  have  the 
mark  of  the  grantor  in  evidence  of  his 
signature.     That   grantor   swears   he 
never  executed   it,  and  that   it  is   a 
forgery.     Can  any  greater   suspicion 
than  this  attach  to  the  deed?     Is  It 
not  at  least  as  suspicious  a  circum- 
stance,  as   if   there   were   interlinea- 


tions or  obliterations  in  the  deed? 
And  yet,  in  the  latter  case,  text  writ- 
ers and  judges  say  that  it  is  not,  at 
least,  safe  to  trust  to  the  age  of  the 
deed,  without  some  evidence  to  ac- 
count for  these  appearances  in  it. 
When  any  cause,  however  trifling, 
may  cast  suspicion  on  the  deed,  so  as 
to  rebut  or  weaken  the  presumption 
of  its  due  execution,  is  it  to  be  said 
that  direct  evidence  of  forgery  or 
non-execution  cannot  be  received  to 
destroy  such  presumption?  It  is  said 
that  no  case  is  to  be  found  in  which 
such  evidence  has  been  received.  If 
this  be  so,  it  must  be  because  no  one 
ever  thought  of  questioning  the  pro- 
priety of  such  evidence." 

Chamberlain  v.  Torrance,  14 
Grant  Ch.  (U.  C.)  181,  183  (1868), 
per  Van  Koughnet,  Ch.  (deed  may 
be  attacked  as  forgery ) . 

5.  McConnell  v.  Slappey,  134  Ga.  95, 
67  S.  E.  440  (1909)  (Civ.  Code,  § 
5242);  Herriek  v.  Malin,  23  Wend. 
(N.  Y.)  388  (1839)  (party  seeking  to 
enforce  must  satisfactorily  explain 
the  alteration).  See  Eidgeley  v. 
Johnson,  11  Barb.  (N.  Y.)  527 
(1851) ;  Jackson  v,  Osbom,  2  Wend. 
(N.  Y.)  555,  20  Am.  Dec.  649  (1829) 
(must  explain) ;  Rodriguez  v.  Haynes,  , 
76  Tex.  225,  13  S.  W.  296  (1890) 
(must  explain).  Compare  McCelvey 
V.  Cryer,  8  Tex.  Civ.  App.  437,  28  S. 
W.  691  (1894)  (erasure  of  one  name 
and  insertion  of  another) ;  Stribling 
V.  Atkinson,  79  Tex.  163,  14  S.  W. 
1054  (1890)  (holding  that  where  the 
genuineness  of  a  conveyance  is  not 
put  in  issue  it  will  not  be  rejected  be- 
cause of  erasures  and  interlineations). 
6.  Wisdom  v.  Reeves,  110  Ala.  418, 
18  So.  13  (1895). 
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stance  tending  to  show  fraud  in  the  absence  of  explanatory  proof/ 
The  presiding  judge  will  not,  however,  reject  a  writing  because  of 
a  slight  or  immaterial  alteration,^  if  he  is  otherwise  satisfied  as 
to  its  genuineness.  ]!for  will  the  court  reject  it  from  the  mere  fact 
that  it  has  been  attacked  by  affidavit  as  a  forgery,^  where  there  is 
nothing  apparent  upon  its  face  to  substantiate  the  charge  and  it 
has  not  been  established.^"  It  may  be  admitted,  admission  not  be- 
ing decisive  of  genuineness,^*  and  the  presiding  judge  may  per- 
mit it  to  go  to  the  jury,  leaving  them  to  determine  the  question 
upon  all  the  evidence.-'^ 

§  3537.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Administrative  Requirements) ;  Proof 

of  Age. —  In  order  to  render  a  writing  admissible  as  an  ancient 
document,  its  existence  for  the  period  of  time  necessary  to  make 
it  such,  within  the  meaning  of  the  rule,  must  be  established  to  the 
satisfaction  of  the  presiding  judge.-^    It  is  not  necessary  that  direct 


7.  Hill  V.  Nisbet,  58  Ga.  586  (1877). 

8.  Campbell  v.  Bates,  143  Ala.  338, 
39  So.  144  (1904)  (the  writing  of  the 
word  "  fourth "  over  the  word 
"  quarter "  (improperly  spelled 
"  quater")  held  not  to  be  such  an  evi- 
dent mark  of  suspicion  as  would  au- 
thorize the  court  to  refuse  to  allow  a 
deed  to  be  admitted). 

9.  Matthews  v.  Castleberry,  43  Ga. 
346  (1871);  Parker  v.  Chancellor,  73 
Tex.  475,  11  S.  W.  503  (1889)  ; 
Chamberlain  v.  Showalter,  5  Tex.  Civ. 
App.  236,  33  S.  W.  1017   (1893). 

10.  Shinn  v.  Hicks,  68  -Tex.  377,  4 
S.  W.  486  (1887). 

11.  McArthur  v.  Morrison,  107  Ga. 
796,  34  S    E.  305   (1899). 

12.  Holt  V.  Maverick,  5  Tex.  Civ. 
App.  650,  33  S.  ■  W.  751  (1893)  ; 
Stooksbury  v.  Swan,  85  Tex.  563,  32 
S.  W.  963   (1893). 

"  In  making  the  proof  upon  which 
such  paper  gets  to  the  jury,  the 
party  offering  it  proceeds  ex  parte.  If, 
without  considering  any  other  evi- 
dence than  that  produced  by  him, 
there  is  enough  to  raise  an  issue  of 


fact  upon  the  genuineness  of  the 
document,  it  is  proper  for  the  court 
to  allow  the  paper  to  go  before  the 
jury,  and  the  issue  of  fact  is  then  de- 
termined by  them,  after  hearing  all 
the  testimony  on  both  sides."  Beau- 
mont Pasture  Co.  v.  Preston,  65  Tex. 
448,  451   (1886),  per  Robertson,  J. 

§  3537-1.  Georgia. — Jones  v.  Mor- 
gan, 13  Ga.  515    (1853)    (deed). 

Illinois. — Whitman  v.  Heneberry. 
73  111.  109   (1874)    (deed). 

Mississippi. — Fairly  v.  Fairly,  33 
Miss.  380    (1859)    (bill  of  sale). 

New  York. — Clark  v.  Owens,  18  N. 
Y.  434    (1858)    (.deed). 

O/iio.— Wright  v.  Hull,  83  Ohio  St. 
385,  94  N".  E.  813  (1911)  (written 
evidence  of  indebtedness). 

Texas. — West  v.  Houston  Oil  Co., 
5C  Tex.  Civ.  App.  341,  130  S.  W.  328 
(1909)  (deed).  See  Ma  pes  v.  Leal's 
Heirs,  37  Tex.  345   (1864)    (deed). 

The  age  at  the  time  the  writing  is 
offered  in  evidence,  computing  it  from 
its  date,  determines  its  admissibility. 
If  shown  to  be  of  the  required  age, 
at   that   time,   it    will    be    received. 
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evidence  to  this  effect  be  adduced;  circumstantial  evidence  may 
be  equally  satisfactory.^  Thus  the  old,  worn  and  discolored  ap- 
pearance of  the  writing  may  be  a  circumstance  tending  to  establish 
its  age.* 

The  date  of  the  document  although  by  no  means  controlling,* 
is  also  a  factor  of  much  weight  to  be  considered  as  bearing  upon 
that  question.^  In  like  manner  the  date  of  an  endorsement  upon 
the  instrimient,  or  of  a  paper  attached  thereto,  may  be  considered 
in  this  connection.®     If  the  date  of  the  writing  conforms  to  the 


though  thirty  years  had  not  elapsed 
when  the  action  was  commenced. 

Georgia. — Gardner  v.  Granniss,  57 
Ga.  539   (1876)    (deed). 

Illinois. — ^Renter  v.  Stuckart,  181 
in.  529,  54  N.  E.  1014  (1899)    (deed). 

0/iio.— Wright  v.  Hull,  83  Ohio  St. 
385,  94  N.  E.  813   (1911). 

Texas. — ^Ardoin  v.  Cobb,  (Tex.  Civ. 
App.  1911)  136  S.  W.  271  (deed); 
Bass  V.  Sevier,  58  Tex.  567  (1883) 
(power  of  attorney). 

England. — ^Mau  v.  Ricketts,  7  Beav. 

93  (1844)    (will);   Doe  v.  WoUey,  8 

B.  &  C.  22,  15  E.  C.  L.  21  3  C.  &  P. 
402,  14  E.  C.  L.  631,  6  L.  J.  K.  B.  O. 
S.  286,  2  M.  &  R.  195  (1828)  (will)  ; 
Doe  V.  Deakin,  3  C.  &  P.  402,  14  E. 

C.  L.  631  (1828)  (will).  See  Mc- 
Kenire  v.  Eraser,  9  Ves.  Jr.  5,  32  Eng. 
Reprint  501    (1803). 

But  see  Jackson  v.  Blanshan,  3 
Johns.  (N.  Y.)  292,  3  Am.  Dec.  485 
(1808)  (holding  the  age  of  a  wi.ll 
must  be  computed  from  the  death  of 
the   testator). 

"An  ancient  document  is  one  which 
is  not  less  than  thirty  years  old,  the 
time  to  be  computed  from  the  date 
of  the  execution  of  the  instrument." 
Wright  V.  Hull,  83  Ohio  St.  385,  396, 

94  N.  E.  813  (1911),  per  Davis,  J. 

2.  Bentley  v.  McCall,  119  Ga.  530, 
46  S.  E.   645    (1903). 

3.  Enders  v.  Sternbergh,  2  Abb. 
Dec.  (N.  Y.)  31,  1  Keyes  (N.  Y.)  264 
33  How.  Pr.  (N.  Y.)   464  (1864)    (the 


writing  was  "  an  old,  ancient  paper 
from  its  looks;  it  was  rolled  up;  the 
paper  was  coarse;  looked  as  if  it  had 
been  folded;  it  was  worn;  ink  and 
all  looked  old"). 

4.  Whitman  v.  Heneberry,  73  111. 
109  (1374)  (deed);  Smith  v.  Rankin, 
20  111.  14  (1858)  (deed);  Fairly  v. 
Fairly,  38  Miss.  280  (1859)  (bill  of 
sale). 

5.  Enders  v.  Sternbergh,  2  Abb. 
Dec.  (N.  Y.)  31,  1  Keyes  (N.  Y.)  264, 
33  How.  Pr.  (N.  Y.)  464  (1864)  ; 
Flores  v.  Hovel,  (Tex.  Civ.  App. 
1910),  125  S.  W.  606;  West  v.  Hous- 
ton Oil  Co.,  56  Tex.  Civ.  App.  341,  120 
S.  W.  238   (1909). 

6.  Prigden  v.  Green,  80  Ga.  737,  7 
S.  E.  97  (1888)  (deed  having  upon 
it  affidavit  for  probate  of  one  of  the 
subscribing  witnesses,  made  shortly 
after  the  deed  purported  to  be  exe- 
cuted) ;  Fairly  v.  Fairly,  38  Miss.  280 
(1859)  (handwriting  of  certificates  of 
acknowledgment  indorsed  upon  tlie 
instrument  may  be  proved  to  show 
existence  of  writing  at  date  of  certi- 
ficate) ;  Holt  V.  Maverick,  5  Tex.  Civ. 
App.  650,  23  S.  W.  751  (1893)  (can- 
celled endorsement  on  back  of  certi- 
fied copy  of  land  certificate  upon 
which  a  patent  was  issued:  "Ad- 
joining his  location  on  league  number 
58,  on  Caney.  Received  January  15, 
1839.  James  H.  Selkirk,  county  sur- 
veyor ") ;  Applegate  v.  Lexington  & 
Carter  Min.  Co.,  117  U.  S.  255,  6  S. 
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general  appearance  of  the  instrument  it  may  be  an  important  ele- 
ment tending  to  establish  the  claim  of  the  proponent.  If,  however, 
there  is  anything  about  the  date  tending  to  create  a  suspicion  that 
it  has  been  inserted  since  the  writing  was  executed,  it  may  not 
only  be  regarded  as  not  establishing  such  claim,  but  furthermore 
as  tending  to  create  a  belief  that  it  is  not  of  the  age  asserted.  In 
any  event  the  date  could  be  of  little  weight  unless  the  general  ap- 
pearances of  the  writing  tends  to  confirm  it  as  correct. 

§  3538.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Administrative  Requirements)  ;  Must 
Come  from  Proper  Custody. —  A  writing,  in  order  to  be  admis- 
sible as  an  ancient  document,  must  appear,  to  the  satisfaction  of 
the  court,  to  have  come  from  the  proper  custody,^  thus  creating  a 


Ct.  743,  29  L.  ed.  893  (1886)  (indor- 
sement apparently  genuine  upon  deed 
of  date  of  record). 

"  Indorsements  or  memoranda,  upon 
the  deed  or  ancient  paper,  have  teen 
considered  as  circumstances  indicat- 
ing that  they  are  genuine,  where 
such  indorsements  or  memoranda  are 
of  such  a,  character  as  to  show  to  a 
cautious  and  discriminating  mind, 
that  they  would  not  be  there,  had  the 
paper  been  a  forgery."  Smith  v. 
Rankin,  30  HI.  14,  19  (1858),  per 
Caton,  C.  J. 

"  When  the  age  of  a  deed  is  the 
matter  under  investigation,  all  indor- 
sements made  thereon  and  certificates 
attached  thereto,  which  in  any  man- 
ner indicate  its  age,  are  matters  to 
be  considered  by  the  jury.  The  jury 
can  look  to  the  deed — its  appearance, 
with  all  indorsements  and  certificates 
thereon — in  determining  its  age." 
Bell  V.  Hutchings,  (Tex.  Civ.  App. 
1897)   41  S.  W.  300,  per  Fisher,  C.  J. 

§  3538^1.  Georgia. — Williamson,  v. 
Mosley,  110  Ga.  53,  35  S.  E.  301 
(1899)  (deed) ;  Long  v.  Georgia 
Land  &  L.  Co.,  83  Ga.  628,  9  S.  E. 
425    (1889). 

Illinois. — Whitman  v.  Heneberry, 
73  111.  109   (1874)    (deed). 


Kentucky. — Swafford  v.  Herd,  65  S. 
W.  803,  23  Ky.  L.  Rep.  1556  (1901) 
(deed).. 

Mississippi. — Fairly  v.  Fairly,  38 
Miss.  380    (1859). 

Nebraska. — Peterson  v.  Bauer,  83 
Neb.  405,  119  N.  W.  764   (1909). 

New  Jersey. — Havens  v.  Sea  Shore 
Land  Co.,  47  N.  J.  Eq.  365,  30  Atl. 
497  (1890)    (deed). 

New  York. — Martin  v.  Rector,  34 
Hun  37   (1881)  (leases). 

0?iio.— Wright  v.  Hull,  83  Ohio  St. 
385,  94  N.  E.  813  (1911)  (an  evidence 
of  indebtedness ) . 

Pennsylvania. — Lau  v.  Mumma,  43 
Pa.  St.  267   (1863)    (agreement). 

Tennessee. — Byrd  v.  Phillips,  130 
Tenn.  14,  111  S.  W.  1109  (1907) 
(deed). 

Texas. — Flores  v.  Hovel,  (Civ.  App. 
1910)  135  S.  W.  606;  West  v.  Hous- 
ton Oil  Co.,  56  Tex.  Civ.  App.  341, 
130  S.  W.  328   (1909). 

United  States. — McGuire  v.  Blount, 
199  U.  S.  142,  38  S.  Ot.  1,  50  L.  ed. 
125   (1905). 

Canada. — Thompson  v.  Bennett,  32 
U.  C.  C.  P.  393  (1873);  Rogers  v. 
Shortis,  10  Grant  Ch.  (U.  O.)  343 
(1863)    (deed). 

Compare  Harris  v.  Hoskina,  3  Tex. 
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reasonable  presumption  of  its  genuineness  j  otherwise  it  will  be 
rejected. 

This  term  does  not,  necessarily,  mean  that  it  must,  in  all  cases, 
be  produced  from  the  custody  of  the  one  in  whose  possession  it 
might  naturally  be  expected  to  be  found,  in  the  first  instance,  by 
reason  of  his  relation  to  the  instrument;^  it  need  not  necessarily 
■come  from  the  best  and  most  proper  place  of  deposit,*  since  there 


Civ.  App.  486,  22  S.  W.  351  (1893) 
(holding  that  though  owing  to  lack  of 
such  proof  it  may  not  be  admissible 
as  an  ancient  document  it  may  be  ad- 
mitted on  proof  of  handwriting  of  one 
of  the  subscribing  witnesses ) . 

"  Deeds  that  are  more  than  thirty 
years  old  are  called  ancient  deeds, 
and  they  are  admitted  in  'evidence 
without  proof  of  execution;  but  be- 
fore this  can  be  done,  it  must  appear 
that  the  instrument  comes  from  such 
■custody  as  to  show  a  reasonable  pre- 
sumption of  its  genuineness,  and  facts 
and  circumstances  must  be  proven 
"which  will  establish  the  fact  that  the 
instrument  has  been  in  existence  the 
length  of  time  indicated  by  its 
■date.''  Whitman  v.  Heneberry,  73 
111.  109,  111  (1874),  per  Craig,  J. 

"  The  reasons  why  it  is  required 
that  an  ancient  document  shall  be 
produced  from  the  proper  depository 
is,  that  thereby  credit  is  given  to  its 
genuineness.  Were  it  not  for  its  an- 
tiquity, and  the  presumption  that 
consequently  arises  that  evidence  of 
its  execution  cannot  be  obtained,  it 
would  have  to  h".  prtvei!.  It  is  not 
that  any  ono  particular  place  of  de- 
posit can  have  more  virtue  in  it  than 
another,  or  make  true  that  which  is 
false;  but  the  fact  of  its  coming 
from  the  natural  and  proper  place, 
tends  to  remove  presumptions  of 
fraud,  and  strengthens  the  belief  in 
its  genuineness."  Gibson  v.  Poor,  31 
K.  H.  440,  446,  53  Am.  Dec.  316 
<1850),  per  Eastman,  J. 

"In  order  to  render  it  admissible 


as  evidence,  there  must  be  at  least 
some  evidence  accounting  for  its  cus- 
tody and  that  it  was  produced  from 
the  proper  custody."  Wright  v.  Hull, 
83  Ohio  St.  385,  396,  94  N.  E.  813 
(1911),  per  Davis,  J. 

"  It  is  essential  that  it  appear  that 
the  instrument  or  instruments  come 
from  such  custody  as  to  afford  a  rea- 
sonable presumption  in  favor  of  their 
genuineness,  and  be  otherwise  free 
from  just  grounds  of  suspicion."' 
McEeynolds  v.  Longenberger,  57  Pa. 
St.    13,31  ( 1868 ),  per  Thompson,  C.  J. 

2.  "  It  is  not  necessary  that  the 
custody  from  which  an  ancient  docu- 
ment comes  should  be  strictly  accord- 
ing to  the  legal  right;  it  is  enough  if 
it  be  brought  from  a  place  of  deposit 
where,  in  the  ordinary  course  of 
things,  such  a  document,  if  genuine, 
might  reasonably  be  expected  to  be 
found."  Doe  v.  Pearce,  3  Moo.  & 
Eob.  340  (1839),  per  Coleridge,  J. 

3.  "  It  is  not  necessary  that  it 
should  be  the  most  proper  custody; 
for  then  no  question  would  arise;  the 
cases  discussed  have  been  those  in 
which  the  custody  has  been  other 
than  that  which  was  strictly  the 
most  proper."  Doe  v.  Keeling,  11  Q. 
B.  884,  12  Jur.  433,  17  L.  J.  Q.  B. 
199,  63  E.  C.  L.  884  (1848),  per 
Wightman,  J. 

"  It  is  sufficient  that  the  custody 
be  one  which  may  be  reasonably  and 
naturally  explained,  though  not  the 
strictly  proper  custody  in  point  of 
law."    Doe  v.  Samples,  8  A.  &  E.  151, 
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may  be  several  places  which,  though  varying  in  degree,  may  \se 
reasonable  and  proper  and  will  satisfy  the  requirement.*  The 
question  to  be  determined  in  all  cases  is  whether  the  possession  was 
a  proper  and  lawful  one ;  if  this  is  established  the  writing  will  be 
received.^  If  shown  to  have  a  legitimate  origin,  or  the  circum- 
stances are  such  as  to  render  such  an  origin  probable,  it  is  suffi- 
cient.^    This  principle  is  illustrated  in  nimierous  decisions.'' 


3  Jur.  841,  7  L.  J.  Q.  B.  140,  3  N.  & 
P.  254,  1  W.  W.  &  H.  228,  35  E.  C. 
L.  526  (1838),  per  Coleridge,  J. 

"  It  is  not  necessary  that  they 
should  be  found  in  the  best  and  most 
proper  place  of  deposit.  If  documents 
continue  in  such  custody,  there  never 
would  be  any  question  as  to  their  au- 
thenticity; but  it  is  when  docviments 
are  found  in  other  than  the  proper 
place  of  deposit  that  the  investiga- 
tion commences,  whether  it  was  rea- 
sonable and  natural  under  the  cir- 
cumstances in  the  particular  case,  to 
expect  that  they  should  have  been  in 
the  place  where  they  are  actually 
found;  for  it  is  obvious  that  whilst 
there  can  be  only  one  place  of  deposit 
strictly  and  absolutely  proper,  there 
may  be  various,  and  many  that  are 
reasonable  and  probable,  though  dif- 
fering in  degree;  some  being  more  so, 
some  less;  and  in  those  cases  the 
proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  rea- 
sonably and  probably  to  be  ac- 
counted for  that  it  impresses  the 
mind  with  the  conviction  that  the  in- 
strument found  in  such  custody  must 
be  genuine."  Meath  v.  Winchester,  3 
Bing.  N.  C.  183,  300  (1836),  per  Tin- 
dall,  C.  J. 

4.  Flores  v.  Hovel,  (Tex.  Civ.  App. 
1910)    135  S.  W.  606. 

"  It  is  not  necessary  that  they 
should  be  found  in  the  best  and  most 
proper  place  of  deposit.  There  can 
only  be  one  such  place,  but  there  may 
be  many  that  are  reasonable  and 
probable,  though  differing  in  degree. 
In  respect  to  these  latter,  the  propo- 


sition to  be  determined  is,  whether 
the  actual  custody  is  so  reasonably 
and  probably  accounted  for,  that  it 
impresses  the  mind  with  the  convic- 
tion that  the  instrument  found  in 
such  custody  must  be  genuine."  Doe 
V.  Eslava,  11  Ala.  1028,  1039  (1847), 
per  Collier,  0.  J. 

5.  Sullivan  v.  Richardson,  33  Fla. 
1,  14  So.  693  (1894);  Whitman  v. 
Shaw,  166  Mass.  451,  44  N.  E.  333 
(1893)  (plan  and  field  notes) ;  Havens 
V.  Sea-Shore  Land  Co.,  47  N.  J.  Eq. 
365,  20  Atl.  497  (1890)    (deed). 

"  Documents  are  said  to  be  in  the 
proper  custody  if  they  are  in  the 
place  in  which  and  under  the  care  of 
the  person  with  whom  they  should 
naturally  be."  Nowlin  v.  Burwell,  75 
Va.  551,  554    (1881),  per  Staples,  J. 

6.  Whitman  v.  Shaw,  166  Mass. 
451,   460,  44   N.   E.   333    (1896). 

"  Documents  are  said  to  be  in 
proper  custody  if  they  are  in  the 
place  in  which,  and  under  the  care  of 
the  person  with  whom,  they  would 
naturally  be,  but  no  custody  is  im- 
proper if  it  is  proved  to  have  had  a 
legitimate  origin,  or  if  the  circum- 
stances of  the  particular  case  are 
such  as  to  render  the  origin  probable." 
Nicholson  v.  Eureka  Lumber  Co.,  156 
N.  C.  59,  65,  72  S.  E.  86  (1911),  per 
Hoke,  J. 

7.  Georgia. — Thursby  v.  Myers,  57 
Ga.  155  (1876)  (deed  produced  by 
plaintiff's  attorney  and  obtained 
either  from  the  palintiff  or  her  agent; 
the  attorney  could  not  remembei- 
which ) . 

0/iio.— Bell  V.  Brewster,  44  Ohio  St. 
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690,  10  N.  E.  679  (1887)  (letter  pro- 
duced from  papers  of  person  to  whom 
addressed  and  pay  roll  of  a  military 
company  produced  from  government 
;;rcliives  In  war  department  at  Wash- 
ington). 

Pennsylvania. — Lewis  v.  Lewis,  4 
Watts  &  S.  (Pa.)  378  (1843)  (re- 
ceipt, lease  and  draft  found  in  drawer 
of  desk  belonging  to  testator's  son 
which  desk  had  remained  in  posses- 
sion of  descendants  of  person  in 
whose  house  he  had  died). 

Soiith  Carolina. — Poison  v.  Ingram, 
22  S.  C.  541  (1884)  (deed  in  posses- 
sion of  party  producing  it  and  those 
under  whom  he  claims  for  over  thirty 
years ) . 

Texas. — Keck  v.  Woodward,  53  Tex. 
Civ.  App.  267,  116  S.  W.  75  (1909) 
(letter  on  file  in  general  land  ofiSce, 
but  not  among  the  papers  of  the  par- 
ticular survey  to  which  it  related)'; 
Jones  V.  Neal,  44  Tex.  Civ.  App.  412, 
98  S.  W.  417  (1906)  (deed  produced 
from  custody  of  one  representing  the 
owner)  ;  Ward  v.  Cameron,  (Tex.  Civ. 
App.  1903)  76  S.  W.  240  (transfers 
of  land  certificates  found  among  pa- 
pers of  deceased  surveyor  to  whom 
they  had  been  sent  for  recording)  ; 
Warren  v.  Fredericks,  76  Tex.  647,  13 
S.  W.  643  (1890)  (deed  found  in  box 
in  a  pigeon  hole  in  office  of  county 
clerk  in  a  package  labeled  "  W.  W. 
Walker,"  the  name  of  the  grantee  in 
the  custody  of  whose  heirs  it  had 
since  been ) . 

United  States. — Burns  v.  United 
States,  160  Fed.  631,  87  C.  C.  A.  533 
(1908)  (maps  referred  to  in  old  deeds 
and  produced  from  custody  of  a  his- 
torical society)";  Barr  v.  Gratz,  4 
Wheat.  213,  4  L.  ed.  553  (1819)  (deed 
proved  to  have  been  in  possession  of 
lessors  of  plaintiff). 

England. — Andrew  v.  Motley,  IS  C. 
B.  N.  S.  514,  33  L.  J.  C.  P.  128,  104 
E.  C.  L.  514  (1862)  (will  proved  to 
have  been  in  the  keeping  of  the  per- 


son entitled  under  it  as  tenant  for 
life)  ;  Doe  v.  Keeling,  11  Q.  B.  884, 
12  Jur.  433,  17  L.  J.  Q.  B.  199,  63  B. 
C.  L.  884  (1848)  (lease  shown  to 
have  been  in  hands  of  the  land  agent 
of  the  lessor  of  the  plaintiff  from 
whose  bag  it  had  been  taken  by  the 
plaintiff's  attorney)  ;  Doe  v.  Phillips, 
8  Q.  B.  158,  10  Jur.  34,  15  L.  J.  Q.  B. 
47,  55  E.  C.  L.  158  (1845)  (deed  pro- 
duced from  custody  of  plaintiff's  at- 
torney); Bertie  v.  Beaumont,  2  Price 
303  (1816)  (receipt  of  a  former  rec- 
tor, in  the  hands  of  a  defendant  for 
a  money  payment  in  lieu  of  tithes 
where  there  was  a  probability  that 
it  had  come  to  him  from  an  ancestor 
of  the  same  name) . 

Canada. — Thompson  v.  Bennett,  22 
U.  C.  C.  P.  393  (1872)  (deeds  pro- 
duced from  custody  of  plaintiff's  so- 
licitors) ;  Orser  v.  Vernon,  14  U.  C. 
C.  P.  573  (1864)  (deed  found  among 
testator's  papers  and  produced  by  ex- 
ecutor's son)  ;  Cook  V.  Christie,  12  U, 
C.  C.  P.  517  (1862)  (deed  shown  to 
have  come  from  custody  of  former 
owner's  agent ) . 

A  deed  coining  from  the  one  in  pos- 
session of  the  land  is  from  the  proper 
custody. 

"The  deed  was  filed  for  record  in 
1860,  more  than  thirty  years  before 
it  was  offered  in  evidence,  and  being 
offered  by  the  party  in  possession  of 
the  land,  it  came  from  the  proper 
custody  and  should  have  been  ad- 
mitted in  evidence.  In  whose  custody 
could  it  more  naturally  have  been,  if 
not  in  that  of  the  man  in  possession 
of  the  land?  Coming  from  that  cus- 
tody, as  it  must  have  done,  it  should 
have  been  allowed  •  in  evidence." 
Stark  V.  Harris,  (Tex.  Civ.  App. 
1907)   106  S.  W.  887,  890,  per  Fly,  J. 

A  deed  coming  from  the  possession 
of  the  heirs  of  an  alleged  grantor  is 
not  from  the  proper  custody.  Heintz 
V.  O'Donnell,  17  Tex.  Civ.  App.  21,  42 
S.  W.  797   (1897). 

The  proper  custody  of  an  expired 
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§  3539.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated);  Writings  Within  Rule;  Copies;  As 
Ancient  Documents. —  A  copy  of  a  private  writing,  which  has 
been  lost,  may,  upon  satisfactory  proof  that  it  is  an  ancient  docu- 
ment, within  the  meaning  of  that  term,  be  admitted  in  evidence 
the  same  as  the  original  instrument  itself  would  be.-^ 

§  3540.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule;  Copies);  Of 

Ancient   Documents. —  A   certified  ^   or  an  exemplified,^   or  ex- 


lease  is  that  of  the  lessor,  but  if  in 
the  custody  of  his  agent  it  is  suffici- 
ent. Doe  V.  Keeling,  11  Q.  B.  884,  12 
Jur.  433,  17  L.  J.  Q.  B.  199,  63  E.  C. 
L.  884  (1848). 

§  3539-1.  Hamilton  v.  Smith,  74 
Conn.  374,  50  Atl.  884  (1902)  (trac- 
ing of  original  map  on  file  in  town 
clerk's  office)  ;  Gibson  v.  Poor,  21  N. 
H.  440  (1850)  ;  Hodge  v.  Palms,  117 
Fed.  396,  54  C.  C.  A.  570  (1902)  (act 
of  sale;  under  law  of  Louisiana  duly 
authenticated  copies  of  acts  of  sale 
are  made  "  proof  of  what  is  con- 
tained in  the  originals ")  ;  Smyth  v. 
New  Orleans  Canal  &  B.  Co.,  93  Fed. 
899,  35  C.  C.  A.  646  (1899)  (copy 
from  public  record  of  writing  entered 
thereon ) .  Compare  Ball  v.  Lough- 
ridge,  100  S.  W.  275,  30  Ky.  L.  Rep. 
1123  (1907)  (power  of  attorney); 
Byrd  v.  Phillips,  120  Tenn.  14,  111  S. 
W.  1109  (1907)  (deed) ;  McCleery  v. 
Lewis,  104  Me.  33,  70  Atl.  540,  19  L. 
E.  A.  N.   S.  436    (1908)     (deed). 

"Ancient  plans  must  at  some  time 
become  worn  out  by  age  and  use; 
and  the  necessity  of  the  case  seems  to 
require  that  their  place  be  supplied 
by  copies.  After  these  copies  have 
been  kept  among  the  records,  and 
used  by  the  inhabitants  a  sufficient 
number  of  years  to  raise  the  ordinary 
presumption  of  genuineness,  can  they 
not  be  used  as  substitutes  for  the  ori- 
ginals, without  resorting  to  proof  of 
being  true   transcripts,   if   the   origi- 


nals cannot  be  found,  or  have  become 
defaced  and  unintelligible  by  use?  If 
the  originals  should  be  lost,  there 
would  be  no  doubt  of  the  competency 
of  the  copies  as  secondary  evidence, 
and  the  reason  would  seem  to  be 
quite  as  cogent  for  the  admission  of 
copies  after  the  originals  had  become 
defaced  by  age  and  use."  Gibson  v. 
Poor,  21  N.  H.  440,  447  (1850),  per 
Eastman,  J. 

"  The  fact  that  it  was  recorded 
raises  the  presumption  that  it  was  de- 
livered. The  record  made  in  1843  evi- 
dences with  more  certainty  than  the 
original  deed  would,  if  produced, 
that  the  deed  was  more  than  thirty 
years  old;  for  skilful,  indeed,  would 
be  the  spoliation  of  a  record  book 
which  could  not  be  detected.  It 
comes  free  from  suspicion  upon  any 
just  ground,  with  strong  facts  cor- 
roborative of  its  genuineness.  •  *  ♦ 
The  certified  copy  of  the  deed,  com- 
ing surrounded  with  such  facts,  was 
properly  admitted  in  evidence,  for 
under  the  common  law  rules  of  evi- 
dence the  deed  would  prove  itself." 
Holmes  v.  Coryell,  58  Tex.  680,  688 
(1883),  per  Stayton,  J. 

§  3540-1.  Alabama. — Garrow  v. 
Toxey,  171  Ala.  644,  54  So-  556 
(1911)  ;  Allison  v.  Little,  85  Ala.  512. 

5  So.  231   (1888). 
Massachusetts. — New   York,   N.   H. 

6  H.  R.  Co.  V.  Benedict,  169  Mass. 
262,  47  N.  E.  1027   (1897). 
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amined  copy  of  an  ancient  instrument,  which  has  been  recorded, 
has  been  frequently  received,^  without  proof  of  execution,*  even 
though  the  failure  to  produce  the  original  is  not  explained,^  unless 
it  appears  that  the  original  was  not  properly  placed  upon  the 
record.®  There  would  of  course  be  a  much  stronger  reason  for  the 
use  of  a  copy  as  proof,  if  it  is  shown  that  the  proponent  is  unable 
to  produce  the  original,  as  where  it  is  lost  or  destroyed.'^ 

§  3541.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule);  Private  Writ- 
ings.—  The  rule  permitting  of  the  introduction  of  instruments 
in  evidence,  as  ancient  documents,  is  more  particularly  applicable 
to  those  of  a  private  nature,  as  to  which  it  is  general  in  its  scope.'' 


Pennsylvania. — Com.  v.  Alburger,  1 
Whart.  469   (1836). 

Texas. — Rudolph  v.  Tinsley,  (Civ. 
App.  1913)  143  S.  W.  209;  Andrews 
V.  Marshall,  26  Tex.  313    (1882). 

United  States. — Northrop  v.  Colum- 
bian Lumber  Co.,  186  Fed.  770,  108 
C.  C.  A.  640  (1911);  McClaskey  v. 
Barr,  47  Fed.  154  ( 1891 )  ;  Stokes  v. 
Dawes,  23  Fed.  Cas.  No.  13,477,  4 
Mason  268   (1826). 

2.  DufReld  v.  Brindley,  1  Eawlo 
(Pa.)   91   (1828). 

3.  Little  V.  Downing,  37  N.  H.  355 
(1858). 

4.  Woods  V.  Bonner,  89  Tenn.  411, 
18  S.  W.  67  (1890)  (certified  copy). 
Compare  Chatman  v.  Hodnett,  127 
Ga.  360,  56  S.  E.  439  (1905)  (where 
certified  copy  is  met  by  afiidavit  of 
forgery). 

5.  Rowletts  V.  Daniel,  4  Munf 
(Va.)  473  (1815).  Compare  Crispeu 
V.  Hannavan,  73  Mo.  548  (1880). 

6.  Settegast  v.  Charpiot,  (Tex.  Civ. 
App.  1894)  28  S.  W.  580.  See 
Hoddy  V.  Harryman,  8  Harp.  &  M. 
(Md.)   581   (1797). 

7.  Berry  v.  Eaddin,  11  Allen  577 
(1866).  See  Dodge  v.  Gallatin,  130 
N  Y.  117,  29  N.  E.  107,  affirming  53 
Hun  158,  5  N.  Y.  Suppl.  126   (1891)  ; 


Brown  v.  Simpson,  67  Tex.  235,  3  S. 
W.  644   (1887). 

§  3541-1.  Alabama. — Chastang  v. 
Chastang,  141  Ala.  451,  37  So.  799 
(1904)    (tax  collector's  receipt). 

Georgia. — Adams  v.  Dickson,  33 
Ga.  406  (1857)  (marriage  contract)  ; 
Jordan  v.  Cameron,  12  Ga.  367  (1853) 
(will)  ;  Settle  v.  Alison,  8  Ga.  201, 
52  Am.  Dec.  393  (1850)  (receipt  for 
slave). 

Maine. — Brackett  v.  Persons  Un- 
known, 53  Me.  238  (1861)  (ancient 
proprietor's  records). 

Maryland. — ^Allender  v.  Vestry  of 
Trinity  Church,  3  Gill  166  (1845) 
(receipts  for  money  paid)  ;  Hall  v. 
Gittings,  3  Harr.  &  J.  112  (1807) 
(will). 

Massachusetts. — King  v.  Little,  1 
Gush.  436  (1848)  (proprietors'  rec- 
ords ) ;  Tolman  v.  Emerson,  4  Pick. 
160    (1836)     (proprietors'  records). 

Ifew  Hampshire. — Goulding  v. 
Clark,  34  N.  H.  148  (1856)  (proprie- 
tors' records,  but  not  admissible  as  to 
matters  of  recent  entry) . 

New  York. — Layton  v.  Kraft,  111 
App.  Div.  843,  98  N.  Y.  Supp.  72 
(1906)  (church  records  of  marriages, 
baptisms  and  deaths)  ;  Hamerschlag 
V.  Duryea,  58  App.  Div.  288,  68  N.  Y. 
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ing of  the  term  as  used  in  the  present  instance  and  their  relevancy 


Suppl.  1061  (1901),  affirmed  172  N. 
Y.  632,  65  N.  E.  1117  (1902)  (en- 
tries in  hospital  records  tending  to 
sliow  ownership)  ;  Wolcott  v.  Mer- 
chant's Gargling  Oil  Co.,  45  App.  Div. 
379,  60  N.  Y.  Suppl.  863  (1899) 
(agreement  for  payment  of  royal- 
ties). See  Eider  v.  Legg,  51  Barb. 
260   (1868)    (will). 

Worth  Carolina. — Nicholson  v. 
Eureka  Lumber  Co.,  156  N.  C.  59,  72 
S.  E.  86  (1911)  ;  Duncan  v.  Beard,  2 
Nott.  &.  McC.  400  (1820)  (will  if  ac- 
companied by  possession). 

Ohio. — Bell  v.  Brewster,  44  Ohio  St. 
690,  10  N.  E.  679  (1887)  (letter  pro- 
duced from  family  papers  of  lessee) . 

Pennsylvania.  —  McReynolds  v. 
Longenberger,  57  Pa.  St.  13  (1868) 
(receipts  from  a  public  officer  for 
taxes)  ;  Lewis  v.  Lewis,  4  Watts  & 
S.  378  (1843)  (receipt);  Shaller  v. 
Brand,  6  Binn.  435,  6  Am.  Dec.  482 
(1814)  (will  of  land  accompanied  by 
possession  of  thirty  years)  ;  Peterson 
V.  Logan,  3  Yeates  195  (1801)  (letter 
from  an  assistant  to  the  deputy  sur- 
veyor of  the  district  and  found  among 
the  ofiSce  papers ) . 

Rhode  Island. — Almy  v.  Church,  18 
E.  I.  183,  36  Atl.  58  (1893)  (proprie- 
tors' records). 

South  GaroUna. — McCreary  t. 
Coggeshall,  74  S.  C.  42,  53  S.  E.  978, 
7  L.  E.  A.  (N.  S.)  433  (1906)  (letter 
found  among  papers  of  addressee)  ; 
Eubanks  v.  Harris,  1  Speers  183 
fl843)  (will  accompanied  by  posses- 
sion of  thirty-six  years ) . 

Texas. — ^Magee  v.  Paul,  (Tex.  Civ. 
App.  1913)  159  S.  W.  335  (bill  of 
sale)  ;  Milwee  v.  Phelps,  53  Tex.  Civ. 
App.  195,  115  S.  W.  891  (1909) 
(bond)  ;  Woodward  v.  Keck,  (Tex. 
Civ.  App.  1906)  97  S.  W.  853  (letter 
found  on  file  in  general  land  office)  ; 


Ballard  v.  Carmichael,  83  Tex.  355, 
IS  S.  W.  734  (1893)  (receipt  as  an 
admisson  of  the  transfer  of  land  war- 
rants) ;  Howard  v.  Eussell,  75  Tex. 
171,  12  S.  W.  525  (1839)  (proof  al- 
lowed by  examined  copy  of  ancient 
record  of  proceedings  of  a  Masonic 
lodge  made  over  fifty  years  prior  to 
trial). 

Vermont. — Townsend  v.  Downer,  32 
Vt.   183    (1856). 

Virginia. — ^Nowlin  v.  Burwell,  75 
Va.  551   (1881)    (power  of  attorney). 

United  States. — Winn  v.  Patterson, 
9  Pet.  663,  9  L.  ed.  366  (1835) 
(power  of  attorney)  ;  Walton  v.  Coul- 
son,  39  Fed.  Cas.  No.  17,133,  1  Mc- 
Lean ISO  (1831),  affirmed  in  Coulson 
V.  Walton,  9  Pet.  63,  9  L.  ed.  51 
(1835)    (bond). 

England. — Doe  v.  Beynon,  13  A.  & 
E.  431,  9  L.  J.  Q.  B.  359,  4  P.  &  D. 
193,  40  E.  C.  L.  218  (1840)  (letters 
from  a  testator  to  his  niece  and  pro- 
duced from  the  proper  custody)  ;  Doe 
V.  Wolley,  8  B.  &  C.  22,  15  E.  C.  L. 
21,  3  C.  &  P.  402,  14  E.  C.  L.  531,  6 
L.  J.  K.  B.  0.  S.  286,  2  M.  &  E.  195 
(1828)  (will  more  than  thirty  years 
old  though  testator  has  died  Avithin 
thirty  years)  ;  Fenwick  v.  Eeed,  6 
Madd.  7  (1821)  (letter  appearing 
upon  its  face  to  be  written  by  defend- 
ant's ancestor,  upon  the  subject  of 
the  suit,  and  coming  out  of  the  cus- 
tody of  the  representative  of  his  at- 
torney) ;  Wynne  v.  Tyrwhitt,  4  B.  & 
Aid.  376,  6  E.  C.  L.  534  (1831)  (en- 
tries in  book  of  stewards  of  a 
manor)  ;  Bertie  v.  Beaumont,  2  Price 
303  (1816)  (receipt  for  money  pay- 
ment in  lieu  of  tithes)  ;  Bull  en  v. 
Michel,  3  Price  399,  4  Dow.  297,  16 
Eev.  Rep.  77,  3  Eng.  Eep.  1171  (1816) 
(entries  made  by  the  monks  of  an 
abbey   relating  to   an   efidowment   by 
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is  established  to  the  satisfaction  of  the  presiding  judge,  the  general 
rule  permits  and  authorizes  their  admission  in  evidence  without 
proof  of  their  execution. 

§  3542.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule);  Private 
Writings;  Necessity  of  Corroborative  Proof;  Evidence  of  Pos- 
session.—  It   is   not  the   apparent  lapse  of   time   alone,   which 


them  of  a  vicarage)  ;  Chelsea  Water- 
Works  V.  Cowper,  1  Esp.  375  (1795) 
(bond);  R.  v.  Ryton,  5  T.  R.  259 
(1793)  (parish  certificate  acknowl 
edging  father  of  pauper  to  be  legally 
settled  in  that  chapelry ) . 

Canada.— Doe  v.  Turnbull,  5  U.  C. 
Q.  B.  129   (1848)    (letters). 

"  The  receipt  is  shown  to  have 
come  out  of  the  hands  of  the  indi- 
vidual to  whom  it  was  originally 
given,  and  who  was  properly  entitled 
to  the  custody  of  it,  and  ought  to 
have  been  admitted  in  evidence,  with- 
out proof  of  its  execution  by  the  sub- 
scribing witness,  being  more  than 
thirty  years  old."  Settle  v.  Alison,  8 
Ga.  201,  206,  52  Am.  Dec.  393  (1850), 
per  Warner,  J. 

"  Courts  have  felt  obliged  from 
necessity  to  depart  from  the  strict 
rules  of  evidence  in  the  admission  of 
ancient  documents,  writings,  books 
and  records,  to  prove  the  existence  of 
the  facts  they  recite.  The  rule  of 
evidence  requiring  the  testimony  of 
the  lawful  custodian  of  books  of  rec- 
ord offered  in  evidence,  that  they  are 
of  the  description  claimed,  before 
they  are  admissible,  has  repeatedly 
been  relaxed  in  the  case  of  ancient 
books  of  record  of  proprietors  of 
land.  In  such  instances,  such  books 
have  been  held  to  prove  themselves. 
When  ancient  books,  purporting  to  be 
the  records  of  such  proprietary,  con- 
tain obvious  internal  evidence  of  their 
own  verity,  and  there  is  no  evidence 
of  the  present  existence  of  the  pro- 
prietary or  of  any  person  represent- 
ing it,  or  any  clerk  or  other  person 


authorized  to  keep  the  records,  they 
are  admissible  in  evidence  without 
proof  of  the  legal  organization  of  the 
proprietary,  or  of  its  subsequent 
meetings."  Goodwin  v.  Jack,  62  Me. 
414,  416   (1873),  per  Dickerson,  J. 

"  It  is  also  settled  law  that  the 
recitals  of  a  power  under  which  an 
ancient  deed  purports  to  have  been 
executed  is  evidence  of  the  existence 
of  such  power  as,  for  instance,  the  re- 
cital that  the  deed  is  executed  under 
a  power  of  attorney.  *  *  *  The 
recitals  in  the  executor's  deed  of  the 
existence  of  the  facts  which  author- 
ized its  execution  are  the  equivalent 
of  the  recitals  in  a  deed  purporting 
to  have  been  executed  under  a  power 
of  attorney,  of  the  existence  of  the 
power,  and,  in  the  one  case  as  well  as 
the  other,  such  recitals,  if  the  deed  is 
an  ancient  instrument,  are  admissible 
to  establish  the  existence  of  the  facts 
recited."  Sydnor  t.  Texas  Sav.  &  R. 
E.  I.  Assoc,  43  Tex.  Civ.  App.  138, 
144,  94  S.  W.  451  (1906),  per  Reese, 
J. 

"The  admission  of  documents  as 
ancient  ones  applies  not  only  to 
deeds,  wills,  and  bonds,  but  also  to 
receipts,  letters,  entries  and  all  other 
ancient  writings."  Holt  v.  Maverick, 
5  Tex.  Civ.  App.  650,  658,  23  S.  W. 
751   (1893),  per  Fly,  J. 

"The  rule  stated  applies  to  deeds, 
powers  of  attorney,  and  to  all  other 
ancient  writings,  with  or  without  atr 
testing  witnesses."  Nowlin  v.  Bur- 
well,  75  Va.  551,  554  (1881),  per 
Staples,  J. 


§  3542 


Axcie:s"t  Documents. 


4892' 


renders  such  instruments  admissible.^  Though  the  writing  hears 
a  date  thirty  or  more  years  prior  to  the  time  when  it  is  offered  in 
evidence,  there  should  be  some  further  proof  introduced,  tending 
to  establish  the  fact  that  it  has  actually  been  in  existence  for  that 
period  of  time  or  sufficient  to  raise  a  presumption  to  that  effect.^ 
The  purpose  for  which  such  proof  is  required  is  to  show  that  the 
instrument  was  actually  executed  at  the  time  it  purports  to  be.^ 

This  requirement  is  ordinarily  satisfied  in  the  case  of  a  deed, 
will,  or  other  writing  conveying  an  interest  in  real  property  by 
proof  that  the  writing  has  been  accompanied  by  possession  of  the 
property,*  title  to  which  is  evidenced  by  the  instrument  in  ques- 


§  3542-1.  Havens  v.  Sea  Shore 
Land  Co.,  47  N.  J.  Eq.  365,  30  Atl.  497 
(1890)  (must  be  other  proof  in  ab- 
sence of  proof  of  possession) ;  Ridge- 
ley  V.  Johnson,  11  Barb.  (N.  Y.)  527 
(1851)  (must  be  other  proof  in  ab- 
sence of  proof  of  possession)  ;  Wil- 
liams V.  Bass,  23  Vt.  352  (1850)  (an- 
tiquity alone  not  suiEcient)  ;  Holmes 
V.   Coryell,   58  Tex.  680    (1883). 

2.  Ridgeley  v.  Johnson,  11  Barb. 
(N.  Y.)   537   (1851). 

"  But  it  is  not  sufficient  for  this  pur- 
pose, that  the  instrument  merely 
bears  date  thirty  years  before  the 
time  of  its  production.  It  is  neces- 
sary to  show  that  it  has  been  in  ex- 
istence for  that  period  of  time;  and 
that  may  be  done,  not  only  by  evi- 
dence of  its  execution,  by  the  maker, 
or  of  its  possession  by  the  party 
claiming  under  it  for  that  period,  but 
by  circumstances  creating  the  pre- 
sumption of  such  existence."  Fairly 
V.  Fairly,  38  Miss.  380  (1859),  per 
Handy,  J. 

"  It  is  settled,  with  us,  that  an  in- 
strument purporting  to  have  been  ex- 
ecuted more  than  thirty  years  before 
it  is  offered  in  evidence,  is  not  en- 
titled to  be  read  as  an  ancient  deed, 
upon  presentation,  merely,  and  with- 
out further  proof  of  its  authenticity. 
The  bare  efBux  of  time  is  not  suffici- 
ent.    Proof    that   the   paper    offered 


has  for  that  period,  been  in  tlie  cus- 
tody of  the  party  who,  if  genuine, 
would  be  the  proper  person  to  hold  it, 
is  essential.  Nor  is  that  enough. 
Evidence  of  possession  under  the 
deed,  during  the  thirty  years,  or  some 
other  corroborative  evidence  of  its 
authenticity,  is  also  necessary." 
Fogal  V.  Pirro,  10  Bosw.  (N.  Y.)  100, 
118   (1862),  per  Barbour,  J. 

"  In  England,  if  the  deed  appears 
to  have  been  in  existence  for  thirty 
years,  and  during  that  time  to  have 
been  in  the  proper  custody,  it  is  held 
to  be  admissible  without  further 
proof.  In  this  State,  however,  some- 
thing more  has  been  generally  re- 
quired. There  must  be  not  only  di- 
rect proof  or  evidence  warranting  the 
inference  that  the  deed  has  been  in 
existence  for  thirty  years,  but  some- 
thing in  addition,  tending  to  estab- 
lish the  authenticity  of  the  instru- 
ment. If  possession  has  accompanied 
the  deed  for  that  length  of  time  that 
is  enough.  If  not,  other  circum- 
stances may  be  resorted  to  for  the 
purpose  of  raising  the  necessary  pre- 
sumption in  favor  of  the  deed." 
Clark  V.  Owens,  18  N.  Y.  434,  437 
(1858),  per  Selden,  J. 

3.  Brown  v.  Wood,  6  Rich.  Eq.  (S. 
C.)   155,  171   (1853). 

4.  Alabama. — Carter  v.  Doe^  21  Ala 
72   (1852). 
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tion.    Although  possession  may  be  of  only  a  part  of  the  premises, 
it  has  been  held  sufficient,  even  as  against  one  in  possession  of 


Georgia. — Goza  v.  Browning,  96 
6a.  421,  23  S.  E.  843  (1895). 

Illinois. — ^Reuter  v.  Stuckart,  181 
HI.  529,  54  N.  E.  1014   (1899). 

Maine. — Crane  v.  Marshall,  16  Me. 
27,  33  Am.  Dec.  631   (1839). 

Maryland.— CaxToW     v.      Norwood, 

1  Harr.  &  J.  167  (1801)  ;  Glttlngs  v. 
Hall,  1  Harr.  &  J.  14,  3  Am.  Dec.  503 
(1800). 

Massachusetts.  —  Buttrick  Peti- 
tioner, 185  Mass.  107,  69  N.  E.  1044 
(1904);  Green  v.  Inhabitants  of 
Chelsea,  24  Pick.  71   (1836). 

Missouri. — See  Ryder  v.  Fash,  50 
Mo.  476  (1872). 

New  Hampshire. — ^Clark  v.  Wood, 
34  N.  H.  447   (1857). 

New  Jersey. — ^Rollins  v.  Atlantic 
City  R.  Co.,  73  N.  J.  L.  64.  62  Atl. 
939  (1905);  Havens  v.  Sea-Shore 
Land  Co.,  47  N.  J.  Eq.  365,  20  Atl. 
497    (1890). 

New   York. — Enders  v.   Sternbergh, 

2  Abb.  Dec.  31,  1  Keyes  264,  33  How. 
Pr.  464  (1864)  ;  Jackson  v.  Blanshan, 

3  Johns.  292    (1808). 

North  Carolina. — Davis  v.  Higgins, 
91  N".  0.  383   (1884). 

Pennsylvania. — Healy  v.  Moul,  5 
Serg.  &  R.  181  (1819);  Shaller  v. 
Brand,  6  Binn.  435    (1814). 

South  Carolina. — ^Martin  v.  Bowie, 
87  S.  C.  102,  15  S.  E.  736  (1892); 
Frost  V.  Frost,  21  S.  C.  501   ( 1884 ) . 

Vermont. — Giddings  v.  Smith,  15 
Vt.  344   (1843). 

Virginia. — Robert's  Widow  v.  Stan- 
ton, 2  M'unf.  129,  5  Am.  Dee.  463 
(1810). 

United  States. — Wilson  v.  Snow, 
828  U.  S.  217,  33  S.  Ct.  217,  57  L.  ed. 
807  ( 1912 )  ;  Stokes  v.  Dawes,  23  Fed. 
Gas.  No.  13,477,  4  Mason  268   (1826). 

Canada. — Dods  v.  McDonald,  35 
Can.  S.  Ct.  231  (1905);  McDonald  v. 
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McDougall,  16  Ont.  401  (1888); 
Orser  v.  Vernon,  14  U.  0.  C.  P.  573 
(1864). 

"  These  deeds  not  being  certified  as 
copies,  appear  to  be  originals  with 
the  original  certificates  of  acknowl- 
edgment and  of  being  recorded  upon 
them.  They  are  more  than  thirty 
years  old,  and  there  has  not  only 
been  no  possession  inconsistent  with 
them,  but  the  possession  of  the  land 
conveyed  by  them,  has  been  held  un- 
der Rutherford  and  those  claiming 
from  him,  and  therefore,  under  these- 
deeds  ever  since  1824,  and  for  more 
than  twenty  years  before  the  trial 
of  this  case.  Under  these  circum- 
stances the  deeds  are  admissible  evi- 
dence of  the  transfer  of  title  to  Ruth- 
erford, without  any  direct  proof  of 
their  execution  by  the  male  grantors 
and  without  any  aid  from  the  certifi- 
cates of  acknowledgment."  Winston 
V.  Gwathmey's  Heirs,  8  B.  Mon.  (Ky.) 
19,  20   (1847)   per  Marshall,  C.  J. 

"The  rule  as  what  evidence,  in  ad- 
dition to  proof  of  antiquity  and  that 
the  deed  comes  from  a  proper  source, 
is  required  to  justify  the  admission 
of  an  ancient  deed  in  evidence,  with- 
out proof  of  execution,  is  not  entirely 
settled  in  this  country.  The  cases 
are  entirely  harmonious  to  this  ex- 
tent; that  where  possession  of  the 
land  has  accompanied  the  deed,  that 
fact  furnishes  sufficient  evidence  of 
its  authenticity  to  justify  its  admis- 
sion, but  where  possession  has  not 
accompanied  the  deed,  the  cases  are 
not  entirely  agreed  as  to  what  proof, 
other  than  proof  of  possession  will  be 
sufiicient  to  justify  its  admission." 
Havens  v.  Sea  Shore  Land  Co.,  47  N. 
J.  Eq.  365,  377,  20  Atl.  497  (1890),, 
per  Van  Fleet,  V.  C. 

"  If  the  deed  had  not  been  executed,. 
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another  part.^  Propf  to  this  effect  ordinarily  sufficiently  estab- 
lishes the  presumption  of  the  authenticity  of  the  document.^ 

Where  the  evidence  does  not  establish  the  fact  that  possession 
extended  over  the  entire  period  of  thirty  years,  the  general  rule 
seems  to  be  that  it  will  be  suiScient,  if  proof  of  possession  for  a 
part  of  the  time  is  supplemented  by  other  evidence,  all  of  which, 
taken  together,  satisfactorily  shows  the  authenticity  of  the  writ- 
ing.^ Such  supplementary  proof  is  in  fact  held  to  be  essential  in 
such  a  case.* 

§  3543.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule;  Private  Writ' 
ings;  Necessity  of  Corroborative  Proof);  Evidence  Other  Than 

of  Possession. —  Although  there  is  some  authority  for  the  doc- 
trine that  evidence  of  possession  accompanying  the  document  is 
absolutely  essential,^  yet,  in  the  absence  thereof,  proof  by  means 
of  other  evidence  is,  however,  frequently  employed,^  and  will  be 


it  is  to  be  presumed,  that  the  persons 
intitled  to  the  land  would  not  have 
suffered  the  possession  to  remain  out 
of  them.  But  where  possession  has 
not  gone  along  with  the  deed,  the  pre- 
sumption is  against  it,  because,  if 
the  deed  is  genuine,  it  is  difficult  to 
account  for  the  want  of  possession.'' 
Garwood  v.  Dennis,  4  Binn.  (Pa.)  314, 
327  (1811),  per  Tilghinan,  C.  J. 

5.  "Now,  I  apprehend,  that  it  cannot 
be  necessary,  in  order  to  entitle  an 
instrument  to  be  read  as  an  ancient 
deed,  to  prove  a,  corresponding  pos- 
session of  every  portion  of  the  prem- 
ises which  it  purports  to  convey.  A 
possession  of  part  under  the  deed,  af- 
fords evidence  of  its  authenticity  of 
as  high  a  character  as  though  that 
possession  extended  to  the  whole.  I 
am  therefore  inclined  to  think,  that 
this  lease  was  entitled  to  be  read  as 
an  ancient  deed."  Jackson  v.  Davis, 
5  Cow.  (N.  Y.)  123,  128,  15  Am.  Dec. 
451  (1825),  per  Sutherland,  J. 

6.  Carroll  v.  Norwood,  1  H.  &  J. 
(Md.)  167  (1801);  Homer  v.  Cilley. 
14  N.  H.  85  (1843). 


7.  Georgia. — See  King  v.  Sears,  91 
Ga.  577,  18  S.  E.  830   (1893). 

Illinois.- — Renter  v.  Stuckart,  181 
111.  529,  54  N.  E.  1014   (1899). 

Mississippi. — ^Nixon  v.  Porter,  34 
Miss.  697,  69  Am.  Dec.  408   (1858). 

New  York. — See  Cahill  v.  Palmer, 
45  N.  Y.  478   (1871). 

South  Carolina. — Wagner  v.  Alton, 
1  Rice  100   (1838). 

Texas. — Wilson  v.  Simpson,  80  Tex. 
279,  16  S.  W.  40   (1891). 

8.  Homer  v.  Cilley,  14  N.  H.  85 
(1843)  ;  Walker  v.  Walker,  67  Pa.  St. 
185  (1870);  Nowlin  v.  Burwell,  75 
Va.  551   (1881). 

§  3543-1.  Clark  v.  Wood,  34  N.  H. 
447  (1857) ;  Homer  v.  Cilley,  14  N.  H. 
85  (1843)  ;  Waldron  v.  Tuttle,  4  N. 
H.  371  (1828) ;  Northrop  v.  Wright,  7 
Hill  (N.  Y.)  476  (1844);  Bank  of 
Middlebury  v.  Rutland,  33  Vt.  414 
(1860).  See  Fairly  v.  Fairly,  38 
Miss.  280    (1859). 

2.  Alabama. — White  v.  Farris,  124 
Ala.  461,  27  So.  259   (1899). 

Georgia. — Gardner  v.   Granniss,  57 
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sufficient,  where  it  is  of  such  a  character  as  to  lead  to  a  belief  in 


Ga.  539  (1876);  Thursby  v.  Myers, 
57  Ga.  155    (1876). 

Illinois. — Whitman  v.  Heneberry, 
73  111.  109   (1874). 

Kentucky. — Harlan  v.  Howard,  79 
Ky.  373,  3  Ky.  L.  Rep.  368  (1881). 

Missouri. — Long  v.  McDow,  87  Mo. 
197  (1885). 

New  Jersey. — See  Osborne  v.  Tunis, 
35  N.  J.  L.  633   (1856). 

New  York. — Martin  v.  Rector,  34 
Hun  37  (1881)  ;  Enders  v.  Sternbergb, 
2  Abb.  Dee.  31,  1  Keyes  384,  33  How. 
Pr.  464  (1864);  Clark  v.  Owens,  18 
N.  Y.  434  (1858);  Hewlett  v.  Cock, 
7  Wend.  371  (1831)  ;  Jackson  v.  Laro- 
way,  3  Johns.  Gas.  383  (1803). 

North  Carolina. — ^Nicholson  v. 
Eurel<;a  Lumber  Co.,  156  N.  C.  59,  73 
S.  E.  86,  36  L.  R.  A.  (N.  S.)  163 
(1911). 

Pennsylvania. — McGennis  v.  Al- 
lison, 10  Serg.  &  R.  197    (1823). 

South  Carolina. — Frost  v.  Frost,  21 
S.  C.  501  (1884)  ;  Thompson  v.  Bran- 
non,  14  S.  C  542  (1880).  But  see 
Sims  V.  De  GrafFenreid,  4  McCord  358 
( 1837 )  ;  Ferguson  v.  King,  3  Nott  & 
M.    (S.  C.)   588    (1820). 

Texas. — West  v.  Houston  Oil  Co., 
56  Tex.  Civ.  App.  341,  130  S.  W.  328 
( 1909 )  ;  Williams  v.  Conger,  49  Tex. 
682    (1878). 

Virginia. — Nowlin  v.  Burwell,  75 
Va.  551    (1881). 

United  States.  —  Fulkerson  v. 
Holmes,  117  U.  S.  389,  6  S.  Ct.  780,  29 
L.  ed.  915   (1888). 

England. — Doe  v.  Passingham,  3  C. 
&  P.  440,  30  Rev.  Rep.  337,  12  E.  C. 
L.  663    (1826). 

"  The  deed  here  offered  was  without 
any  suspicious  circumstances  what- 
ever attaching  to  it.  It  was  a  link  in 
the  chain  of  title.  It  is  found  in 
proper  custody,  and  was  received  by 
the  plaintiff  from  his  immediate 
grantor,    who    was   at   the   time    the 


proper  custodian  of  it.  This  in  con- 
nection with  the  proof  that  the  lands 
in  question  were  wild  and  unenclosed 
lands,  with  no  improvements  thereon, 
and  that  Earl  as  the  agent  of  A.  B. 
Bullard,  the  grantee  in  the  deed, 
looked  after  the  lands  and  paid  the 
taxes  on  the  same  for  said  Bullard 
for  ten  or  twelve  years,  prior  to  the 
time  Bullard  sold  in  1889,  acts  refer- 
able to  the  title,  was  sufficient  as  cor- 
roborative evidence,  to  admit  the  deed 
as  an  ancient  document,  without  other 
proof  of  its  execution."  White  v. 
Farris,  124  Ala.  461,  465,  37  So.  259 
(1899),  per  Dowdell,  J. 

'■'  We  think  the  court  was  right  in 
holding  that  this  deed  was  admissible 
in  evidence.  It  was  over  thirty  years 
old,  and  had  thereon  the  apdavit  for 
probate  of  one  of  the  witnesses,  made 
shortly  after  the  deed  purported  to  be 
executed;  it  came  from  the  proper 
custody,  and  appeared  to  the  court  on 
its  face  value  to  be  genuine.  It  is 
true  that  possession  of  the  land  under 
the  deed  was  not  proved;  but  even  if 
it  be  the  general  rule  that  possession 
of  the  land  under  the  deed  must  be 
proved,  that  rule  would  not  apply  in 
this  case,  because  it  was  admitted  by 
both  parties  that  this  lot  of  land  was 
a  wild  lot  and  was  never  occupied  by 
any  one  until  shortly  before  this  suit 
was  brought."  Pridger  v.  Green,  80 
Ga.  737,  739,  7  S.  B.  97  (1888),  per 
Simmons,  J. 

"  There  has  been  much  diversity  of 
opinion  whether  the  rule  applies  in 
cases  of  deeds  of  real  estate  where 
there  is  no  proof  of  possession,  but  in 
England  the  doctrine  seems  to  be  that 
the  absence  of  such  proof  goes  rather 
to  the  weight  of  the  evidence  than  to 
its  admissibility;  and  in  the  United 
States  the  great  weight  of  authority 
is  that  the  deed  is  admissible  without 
such   proof."     Cunriingham  v.   Davis, 
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the  genuineness  of  the  instrument.^     Thus  evidence  of  an  entry 
for  the  purpose  of  a  resurvey,*  of  the  payment  of  taxes  °  and  of 


176  Mass.  213,  330,  56  N.  E.  3  (1899), 
per  Hammond,  J. 

"  The  view  which  now  more  gener- 
ally obtains  does  not  seem  to  make 
this  evidence  of  cotemporaneous  or 
accompanying  occupation  a  necessary 
requirement  to  the  introduction  of 
the  paper,  but  its  presence  or  absence 
is  a  relevant  circumstance  for  the 
consideration  of  the  jury  after  the 
same  has  been  received  in  evidence, 
the  presumption  as  to  the  authen- 
ticity of  an  ancient  document  being  a 
rebuttable  one."  Nicholson  v.  Eureka 
Lumber  Co.,  156  N.  C.  59,  65,  73  S.  B. 
86  (1911),  per  Hoke,  J. 

"  But  is  proof  of  actual  possession 
under  the  deed  indispensable?  May 
not  its  abgence  be  supplied  by  other 
satisfactory  and  corroborative  evi- 
dence? Whatever  may  be  the  leaning 
of  the  earlier  determinations,  it  has 
never  been  expressly  decided  in  Penn- 
sylvania that  nothing  but  proof  of  ac- 
tual possession  under  the  deed  for 
thirty  years  is  sufficient  to  raise  a 
presumption  in  favor  of  its  authen- 
ticity." Walker  v.  Walker,  67  Pa. 
St.  185,  193   (1870),  per  Williams,  J. 

"  A  presumption  may  be  the  result 
of  a  single  circumstance  or  of  many 
circumstances.  Why  say  that,  in  the 
case  of  an  ancient  deed,  there  must 
be  a  departure  from  the  general  rule 
in  respect  to  presumptions,  and  that 
its  authenticity  may  be  presumed 
from  the  single  circumstances  of  pos- 
session, but  may  not  be  presumed 
from  other  circumstances,  the  exist- 
ence of  which  is  equally  inconsistent 
with  any  other  hypothesis  than  that 
of  genuineness  of  the  instrument? 
The  direct  evidences,  the  positive 
proofs  by  which  the  execution  of  the 
deed  is  established,  being  no  longer 
attainable,  and  the  rule,  which  re- 
quires   their    production    being    dis- 


pensed with,  it  seems  to  me  wholly 
at  war  with  the  spirit  of  the  law, 
which,  under  such  exigency,  allows  a 
resort  to  circumstantial  or  presump- 
tive evidence,  to  hold  that  a  corres- 
ponding possession  shall  be  the  only 
evidence  from  which  the  authenticity 
of  the  deed  may  be  presumed."  Ca- 
ruthers  v.  Eldridge'a  Ex'r,  13  Gratt. 
(Va.)   670,  687  (1855),  per  Daniel,  J. 

3.  Havens  v.  Sea-Shore  Land  Co., 
47  N.  J.  Eq.  365,  30  AtL  497  (1890) 
(deed). 

"  The  genuineness  of  such  instru- 
ments may  be  shown  by  other  facts 
as  well  as  that  of  possession.  And 
when  proof  of  possession  cannot  be 
had,  it  is  within  the  very  essence  of 
the  rule  to  admit  the  instrument 
where  no  evidence  justifying  suspicion 
of  its  genuineness  is  shown,  ans  it  is 
found  in  the  custody  of  those  legally 
entitled  to  it."  Harlan  v.  Howard,  79 
Ky.  373,  376    (1881),  per  Hargis,  J. 

"  The  general  rule  is,  '  that  an  in- 
strument thirty  years  old  may  be  ad- 
mitted in  evidence,  without  proof  of 
its  execution;  and  such  an  instrument 
is  said  to  prove  itself.  But  it  is  not 
sufficient  for  this  purpose,  that  the 
instrument  merely  bears  date  thirty 
years  before  the  time  of  its  produc- 
tion. It  is  necessary  to  show  that  it 
has  been  in  existence  for  that  period 
of  time,  and  that  may  be  done,  not 
only  by  evidence  of  its  execution,  by 
the  maker,  or  of  its'  possession  by  the 
party  claiming  under  it  for  that  per- 
iod, but  by  circumstances  creating  the 
presumption  of  such  existence.'" 
Fairly  v.  Fairly,  38  Miss.  380,  290 
(1859),  per  Handy,  J. 

4.  Duncan  v.  Beard,  2  Xott.  &  McC. 
(S.  C.)   400   (1830). 

5.  Alabama. — Sloss-Sheffield  Steel  & 
I.  Co.  V.  Lollar,  170  Ala.  339,  54  So. 
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other  acts  indicative  of  ownership,®  and  showing  actual  enjoyment 
though  not  direct  proof  of  possession ''  and  the  like,  has  been  re- 
garded as  sufficient  to  -authorize  the  admission  of  the  document  in 
evidence,  where,  in  other  respects,  it  satisfies  the  requirements  re- 
lating to  ancient  documents.® 

As  against  an  adverse  claimant,  however,  who  has  been  and  is  in 
possession  of  land,  an  instrument  offered  as  an  ancient  deed  has 
been  rejected.* 


272  (1910)  ;  White  v.  Farris,  124  Ala. 
461,  27  So.  259    (1899). 

Illinois. — ^Router  v.  Stuckart,  181 
111.  529,  54  N.  E.  1014   (1899). 

Missouri. — Shaw  v.  Pershing,  57 
Mo.  416  (1874)  ;  Ryder  v.  Fash,  50 
Mo.  476    (1872). 

Pennsylvania, — Williams  v.  Hille- 
gas,   5   Pa.   St.  492    (1846). 

Texas. — Glasscock  v.  Hughes,  55 
Tex.  461,  473    (1881). 

6.  Malcomson  v.  O'Dea,  10  H.  L. 
Cas.  593,  9  Jur.  N.  S.  1135,  9  L.  T. 
Eep.  N.  S.  93,  12  Wkly.  Rep.  178,  11 
Eng.  Reprint  1155   (1883). 

7.  Boston  V.  Richardson,  105  Mass. 
351  (1870)  (licenses  in  proof  of  li- 
censor's title). 

8.  Stalford  v.  Goldring,  197  111. 
156,  64  N.  E.  395  (1903)  (deed  mat- 
ter of  record  for  fifty-nine  years)  ; 
Reuter  v.  Stuckart,  181  111.  529,  54 
K".  E.  1014  (1899)  (indorsement  show- 
ing date  of  recording  of  deed)  ; 
Quinn  v.  Eagleston,  108  111.  348 
(1883)  (deed  on  record  for  twenty- 
nine  years)  ;  Smith  v.  Rankin,  20  111. 
14    (1858)    (indorsements). 

"  Indorsements  or  memoranda  upon 
the  deed  or  ancient  paper  have  been 
considered  as  circumstances  indieat 
ing  thaA  they  are  genuine,  where  such 
indorsements  or  memoranda  are  of 
such  a  character  as  to  show  a  cautious 
and  discriminating  mind  that  they 
would  not  be  there  had  the  paper 
been  a  forgery."  Whitman  v.  Hene- 
berry,  73  111.  109,  113  (1874),  per 
Craig,  J. 


9.  "  We  find  no  reported  case  in  this 
court  holding  that  such  deeds  may 
be  read  as  evidence  against  an  adverse 
claimant  in  possession  with  his  title 
or  record,  to  establish  on  the  part  of 
the  plaintiff  a  right  of  entry,  where 
no  possession  prior  to  the  execution 
of  the  deed  under  the  same  chain  of 
title,  or  since  its  execution,  has  been 
shown.  *  »  •  They  may  be  com- 
petent to  show  the  extent  of  pos- 
session, or  to  evidence  in  some  cases 
the  facts  recited  in  them,  or  even  to 
show  the  right  of  entry  against  one 
without  title,  but  in  the  absence  of  a 
possession  under  them,  the  offer  to 
make  the  chain  of  title  perfect  by 
this  character  of  evidence,  to  defeat  a 
title  of  record  and  a  possession  under 
it  for  more  than  thirty  years,  will 
not  be  listened  to  by  either  the  com- 
mon law  judge  or  the  chancellor. 
These  deeds  were  read  after  the  lapse 
of  eighty  years  to  show  a  right  of 
entry  only,  with  the  life  tenant  and 
the  remainderman  in  the  possession 
of  them  during  the  greater  part  of 
that  period,  and  no  claim  of  title  at 
any  time  asserted  until  this  action 
was  instituted. 

If  entitled  to  any  weight  as  evi- 
dence of  title  or  a  former  possession, 
it  is  so  slight  as  to  have  authorized 
the  chancellor  ,  to  disregard  them." 
Davidson  v.  Morrison,  86  Ky.  397, 
404,  5  S.  W.  871,  9  Ky.  L.  Rep.  629, 
9  Am.  St.  Rep.  395  (1887),  per  Pryor, 
C.  J. 
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§  3544.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule;  Private  Writ^ 
ings);  Effect  of  Irregularities  in  Execution  or  Recording. — The 

fact  that  there  may  be  some  irregularity,  in  connection  with  the 
execution  of  a  writing,  will  not,  necessarily,  be  a  sufficient  ground 
for  its  rejection,^  unless  it  should  appear  that  it  was  of  such  a 
character  as  to  defeat  the  legal  effect  and  operation  of  the  instru- 
ment,^ in  which  case,  it  will  of  course  be  rejected,  since  the  rule 
does  not  operate  to  give  validity  to  a  writing  invalid  on  its  face.* 
A  similar  conclusion  has  been  reached  where  the  writing  is  not 
properly  entered  of  record,*  or  is  not  recorded  as  required.^ 


§  3544-1.  Alahama. — White  v. 
Hutchings,  40  Ala.  353,  88  Am.  Deo. 
766  (1866)  (admissibility  of  deed 
does  not  depend  on  sufficiency  of  cer- 
tificate of  its   acknowledgment). 

Georgia. — ^McConnell  Bros.  v.  Slap- 
pey,  134  6a.  95,  67  S.  E.  440  (1909) 
(deed). 

Illinois. — Bradley  v.  Lightcap,  301 
111.  511,  66  N.  E.  546  (1903)  (not 
properly  acknowledged)  ;  Stalford  v. 
floldring,  197  111.  156,  64  N.  E.  395 
(1903)    (deed). 

Kentucky. — Boyd  v.  Bethel,  9  S.  W. 
417,  10  Ky.  Law.  Rep.  470  (1888) 
(deed). 

Maine. — Hudson  v.  Webber,  104 
Me.  439,  73  Atl.  184  (1908)  (proper 
acknowledgment  of  deed  presumed 
where  unchallenged  for  over  seventy 
years  and  conveyances  based  on  it)  ; 
Hill  V.  Lord,  48  Me.  83  (1861) 
(deed). 

Texas. — Mackey  v.  Armstrong,  84 
Tex.  159,  19  S.  W.  463   (1893). 

United  States. — Williams  v.  Con- 
ger, 135  U.  S.  397,  8  S.  Ct.  933,  31 
L.  ed.  778   (1887). 

Compare  Williams  v.  Bass,  33  Vt. 
353   (1850)    (want  of  seal  on  deed). 

2.  O'Neil  V.  Tennessee  Coal,  I.  &  R. 
Co.,  140  Ala.  378,  37  So.  375  (1903) 
(deed  not  attested  by 'subscribing  wit- 
nesses nor  execution  acknowledged  by 
grantor) . 


3.  "  The  rule  embraces  no  instru- 
ment which  is  not  valid  upon  its  facp, 
and  which  does  not  contain  every  es- 
sential requirement  of  the  law  under 
which  it  was  made."  Meegan  v. 
Boyle,  19  How.  (U.  S.)  130,  149,  15 
L.  ed.  577  (1856),  (per  Mr.  Justice 
McLean. 

"  The  admission  of  ancient  docu- 
ments in  evidence  when  relevant, 
without  proof  of  their  execution,  is 
but  a  rule  of  evidence,  based  upon  the 
presumed  death  of  the  attesting  wit- 
nesses. It  cannot  apply  to  an  instru- 
ment which  on  its  very  face  contra- 
dicts any  presumption  of  its  having 
ever  been  executed."  O'Neil  v.  Ten- 
nesse  Coal,  I.  &  R.  Co.,  140  Ala.  378, 
387,  37  So.  375  (1903),  per  Dow- 
dell,    J. 

4.  Jordan  v.  Cameron,  13  Ga.  367 
(3853)  (will  admissible  where  pos- 
session held  thereunder  though  probate 
defective)  ;  Jackson  v.  Laroway,  3 
Johns.  Cas.  (N.  Y.)  383  (1803)  (will 
not  recorded  in  manner  authorized  by 
law).  See  Giddings  v.  Smith,  15  Vt. 
344   (1843). 

5.  Thursby  v.  Myers,  57  Ga.  155 
(1876);  Boyd  v.  Bethel,  10  Ky.  L. 
Rep.  470,  9  S.  W.  417  (1888)  (deed 
not  recorded  but  in  possession  of 
grantee  and  then  of  his  heirs  for 
nearly  forty  years )  ;  Taylor  v.  Cox, 
3  B.  Mon.    (Ky.)    439    a842)    (power 
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§  3545.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule);  Private  Writ- 
ings; Deeds. —  One  of  the  most  frequent  instances,  in  which  the 
rule  is  applied,  is  in  the  case  of  deeds^  and  other  instruments  affect- 


of  attorney)  ;  Brouasard  v.  Guidry, 
127  La.  708,  53  So.  948  (1911)  (not 
admissible  unless  shown  to  have  been 
signed  on  date  stated)  ;  Maekey  v. 
Armstrong,  84  Tex.  159,  19  S.  W.  4G3 
(1893). 

§  3545-1.  AloSamo.— Sloss-Sheffield 
Steel  &  I.  Co.  V.  Lollar,  170  Ala.  239, 
54  So.  273  (1910)  (especially  where 
the  grantee  and  those  claiming  under 
him  have  looked  after  the  land  and 
paid  taxes  on  it)  ;  Elder  v.  Jones,  164 
Ala.  653,  51  So.  313  (1909);  Camp- 
bell v.  Bates,  143  Ala.  338,  39  So. 
144  (1904);  Carter  v.  Doe,  21  Ala. 
72  (1853)  (when  found  in  proper 
custody  and  corroborated  by  enjoy- 
ment under  it) . 

Gonnecticut. — Foote  v.  Brown,  81 
Conn.  318,  70  Atl.  699   (1908). 

Georgia. — Leverett  v.  Tift,  6  6a. 
App.  90,  64  S.  E.  317  (1909);  King 
V.  Sears,  91  Ga.  577,  18  S.  E.  830 
(1893);  Weitman  v.  Thiot,  64  Ga. 
11    (1879). 

Illinois. — Stalford  v.  Goldring,  197 
111.  156,  64  N".  E.  395   (1902). 

Indiana. — Henthorn  v.  Doe,  1 
Blackf.   157    (1822). 

Kentucky. — Thompson  v.  Louisville 
&  N.  R.  Co.,  110  Ky.  973,  63  S.  W.  42, 
23  Ky.  L.  Rep.  476  (1901)  ;  Harlan  v. 
Howard,  79  Ky.  373  (1881);  Burgin 
V.  Chenault,  9  B.  Mon.  285  (1848); 
Thruston  v.  Masterson,  9  Dana  (Ky.) 
328,   233    (1839). 

Maine. — See  Lawry  v.  Williams,  13 
Me.  381   (1836). 

Maryland. — Owings  v.  Norwood's 
Lessee,  2  Harr.  &  J.  96  (1807)  (deeds 
of  lease  and  release) . 

Massachusetts. — Butrick  Petitioner, 
185  Mass.  107,  69  N.  E.  1044  (1904)  ; 
Pettengell  v.  Boynton,  139  Mass.  344, 


39  N.  E.  655  (1885);  Randall  v. 
Chase,  133  Mass.  310  ( 1882 ) . 

Mississippi. — Fairly  v.  Fairly,  38 
Miss.  280    (1859). 

Missouri. — Anderson  v.  Cole,  234 
Mo.  1,  136  S.  W.  395  (1910)  ;  Kansas 
City  V.  Scarritt,  189  Mo.  471,  69  S. 
W.  383    (1903). 

New  Hampshire. — ^Homer  v.  Cilley, 
14  N.  H.  85  (1843)). 

New  Jersey. — ^Havens  v.  Sea-Shore 
Land  Co.,  47  N.  J.  Eq.  365,  30  Atl. 
497    (1890). 

New  York. — ^Coleman  v.  Burch,  132 
App.  Div.  716,  117  N.  Y.  Suppl.  582 
(1909);  Oxford  V.  Willoughby,  181 
N.  Y.  155,  73  N.  E.  677  (1905)  (also 
map  attached  to  the  deed). 

South  Carolina. — Duncan  v.  Beard, 
2  Nott.  &  McC.  400  (1820)    (deed). 

Tennessee. — ^Cox  v.  Bowman,  2 
Yerg.  108   (1825). 

Texas. — Sims  v.  Sealy,  53  Tex.  Civ. 
App.  518,  116  S.  W.  630  (1909)  ;  Dut- 
ton  v.  Wright,  38  Tex.  Civ.  App.  372, 
85  S.  W.  1025  (1905)  ;  Lunn  v.  Scar- 
borough, 6  Tex.  Civ.  App.  15,  24  S. 
W.  846  (1894);  Mapes  v.  Leal,  37 
Tex.  345    (1864). 

West  Virginia. — Webb  v.  Ritter,  60 
W.  Va.   193,  54  S.  E.  484    (1906). 

United  States. — Wilson  v.  Snow, 
228  U.  S.  217,  33  S.  Ct.  317,  57  L.  ed. 
807  (1913)  ;  Hyde  v.  McFadden,  140- 
Fed.  433,  72  C.  C.  A.  655  (1905); 
Williams  v.  Conger.  125  U.  S.  397.  S 
S.  Ct.  933,  31  L.  ed.  778  (1887)  ;  Ful- 
kerson  v!  Holmes,  117  U.  S.  389,  6- 
S.  Ct.  780,  29  L.  ed.  915    (1886). 

"  A  deed  more  than  thirty  years 
old,  having  nothing  suspicious  about 
it,  is  presumed  to  be  genuine  without 
express  proof,  the  witnesses  being  pre- 
sumed dead;  and  when  it  is  found  in 
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ing  title  to  or  interest  in  real  property.^  Where  a  deed  is  shown 
to  satisfy  the  requirements  of  the  rule  as  to  ancient  documents,  a 
recital  therein  may  be  received  in  evidence  as  proof  of  the  fact 
stated,^  even  in  a  proceeding  between  strangers  ;*  in  the  absence  of 


the  proper  custody,  and  is  corrobor- 
ated by  emjoyment  under  it,  or  by 
other  equivalent  explanatory  proof,  it 
is  allowed  to  prove  itself,  or  rather, 
its  genuineness  is  presumed."  Carter 
V.  Doe,  21  Ala.  72,  91  (1852),  per 
Chilton,  J. 

2.  Alabama. — Jordan  v.  McClure 
Lumber  Co.,  170  Ala.  289,  54  So.  415 
(1911)    (land  certificates). 

Illmois.- — ^Conney  v.  A.  Booth  Pack- 
ing Co.,  169  111.  370,  48  N.  E.  406 
(1897)     (abstract  of  title). 

Massachusetts. — Boston  v.  Richard- 
son, 105  Mass.  351  (1870)  (license 
as  to  use  of  realty). 

Michigan.- — Jasper  v.  Martin,  161 
Mich.  336,  126  N.  W.  437  (1910) 
(lease) . 

'New  Yorh. — ^Dodge  v.  Gallatin,  130 
N.  Y.  117,  29  N.  E.  107  (1891)  (pe- 
titions to  common  council  for  grants; 
maps  and  leases)  ;  Clark  v.  Owens,  18 
K.  y.  434  (1858)  (lease)  ;  Hewlett  v. 
Cock,  7  Wend.  371   (1831)    (lease). 

South  Carolina. — Thompson  v. 
Brannon,  14  S.  C.  542  (1880) 
(grant). 

Texas. — Walker  v.  Peterson,  (Tex. 
Civ.  App.  1897)  42  S.  W.  1045 
(blank  transfer  of  land  certificate)  ; 
Timmony  v.  Burns,  (Tex.  Civ.  App. 
(1897)  42  S.  W.  133  (land  certifi- 
cate) ;  Shinn  v.  Hicks,  68  Tex.  277,  4 

5.  W.  486  (1887)  (bounty  warrant 
produced  from  custody  of  general 
land  office). 

England. — Plaxton   v.   Dare,   10   B. 

6.  C.  17,  8  L.  J.  K.  B.  0.  S.  98,  5  M. 
&    R.    1,    21    E.    C.    L.    18     (1829) 

(leases);  Rogers  y.  Allen,  1  Campb. 
309,  10  Rev.  Rep.  689  (1808)  (li- 
censes granted  by  lords  of  the  manor 
to  fish). 


3.  Maine. — Chandler  v.  Wilson,  77 

Me.  76  (1885)    (as  evidence  of  an  as- 

-  signment) ;   Little  v.  Palister,  4  Me. 

209    (1826)    (presumptive  evidence  of 

pedigree). 

Massachusetts. — ^Hathaway  v.  Ev- 
ans, 113  Mass.  264  (1873)  (upon  the 
question   of  boundary). 

"New  Jersey. — Saxton  v.  Fuller,  20 
N.  J.  L.  61  (1843)  (recital  in  deed  of 
antecedent  deed  or  document  con- 
sistent with  its  own  provisions  pre- 
sumptive evidence  of  the  former  ex- 
istence of  such  deed  or  document) . 

New  York. — Russell  v.  .Jackson,  22 
Wend.  377  (1839)  ;  Doe  v.  Campbell, 
10  Johns.  475  (1813)  (of  power  of  at- 
torney) ;  Doe  V.  Ph^ps,  9  Johns.  169 
(1813)    (of  power  of  attorney). 

Pennsylvania. — Jackson  v.  Gun- 
ton,  36  Pa.  Sup.  Ct.  303  (1904)  (as 
to  pedigree)  ;  Scharff  v.  Keener,  64 
Pa.  St.  376  (1870)  (as  evidence  of 
pedigree)  ;  James  v.  Letzler,  8  Watts 
&  S.  192  (1844)  (of  title  are,  where 
possession  accompanies  the  deed, 
prima  facie  evidence  against  persons 
claiming  by  title  under  the  grantor 
previous  to  such  deed). 

Texas. — Ardoin  v.  Cobb,  (Tex.  Civ. 
App.  1911)  136  S.  W.  371  (as  evi- 
dence of  marital  relation)  ;  Gillean  v. 
Witherspoon,  (Tex.  Civ.  App.  1909) 
121  S.  W.  909  (of  sale  of  the  prop- 
erty pursuant  to  an  execution)  ;  Ryle 
V.  Davidson,  (Tex.  Civ.  App.  1909) 
116  S.  W.  833  (to  prove  execution  of 
a  recited  deed)  ;  Rankin  v.  Moore,  46 
Tex.  Civ.  App.  44,  101  S.  W. 
1049)  (1907);  Williams  v.  Cessna, 
43  Tex.  Civ.  App.  315,  95  S. 
W.  1106  (1906)  (of  sale  of  the 
property  pursuant  to  an  order  of 
the  probate  court)  ;   Sydnor  v.  Texas 
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some  statute  which  may  be  controlling.^  Deeds,  however,  from 
those  who  are  found  to  have  had  neither  title  nor  possession  are  not 
entitled  to  serious  consideration  in  support  of  a  claim  of  owner- 
ship.** 


§  3546.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule;  Private  Writ' 
ings;  Deeds) ;  Executed  Under  a  Power. —  In  these  cases  where 
a  deed,  which  has  apparently  been  executed  by  one  under  a  power, 
appears,  to  the  satisfaction  of  the  presiding  judge,  to  have  been 
executed  thirty  or  more  years  prior  to  the  time  it  is  offered  in 
evidence,  it  will  be  received  as  an  ancient  document,  without 
proof  of  the  authority  under  which  it  was  executed ;  in  such  a  ease 
the  existence  of  the  power  will  be  presumed.^ 


Sav.  &  R.  E.  L  Assoc,  43  Tex.  Civ. 
App.  138,  94  S.  W.  451  (1908)  (re- 
citals in  deed  by  independent  execu- 
tor evidence  of  authority  to  make)  ; 
Pierce  v.  Schram,  (Tex.  Civ.  App. 
1899)  53  S.  W.  716  (upon  question  of 
location  and  boundary). 

West  Virginia. — Webb  v.  Ritter,  60 
W.  Va.  193,  54  S.  E.  484  (1906) 
(upon  question  of  pedigree)  ;  Wilson 
V.  Braden,  57  W.  Va.  372,  49  S.  E. 
409  (1904)  (of  heirship  and  widow- 
hood presumptive  evidence  of  truth 
of  the  recital ) . 

United  States. — ^Fulkerson  v. 
Holmes,  117  U.  S.  389,  6  S.  Ct.  780,  39 
L.  ed.  915  (1886)  (upon  question  of 
pedigree). 

"  It  is  also  a  familiar  rule  of  evi- 
dence that  the  recitals  in  ancient  docu- 
ments are  evidence  of  the  facts  stated 
therein;  and  this  deed  comes  within 
that  classifieairion."  Anderson  v. 
Cole,  23*  Mo.  1  4,  136  S.  W.  395 
(1910),  VPT  Woodson,  J. 

4.  Deery  v.  Cray,  5  Wall.  (U.  S.) 
795,  18  L.  ed.  653  (1886);  Crane  v. 
Morris,  6  Pet.  (U.  S.)  598,  8  L.  ed. 
514  (1832);  Carver  v.  Astor,  4  Pet. 
(U.  S.)  1,  7  L.  ed.  761  (1830). 

5.  Gwin  V.  Calegaris,  139  Cal.  384, 
73  Pac.  851    (1903). 


6.  McMahon  v.  Stratford,  83  Conn. 
386,  76  Atl.  983    (1910). 

§  3546-1  District  of  Oolumlia. — 
Wilson  V.  Snow,  35  App.  Cas.  583 
(1910)  (recital  in  deed  that  the 
grantor  was  the  surviving  executrix  is 
evidence  showing  that  she  had  qual*- 
ified  as  executrix,  and  authorized 
under  power  in  a  will  to  execute  the 
deed). 

Illinois. — Reuter  v.  Stuckart,  181 
111.  529,  54  N.  E.  1014  (1899)  (deed 
by  one  as  attorney  in  fact)  ;  Fell  v. 
Young,  63  111.  108  (1872)  (deed  by 
administrator) . 

Mississippi. — Hughes  v.  Wilkinson, 
37  Miss.  482  (1859)  (power  of  at- 
torney ) . 

New  York. — Goodhue  v.  Cameron, 
143  App.  Div.  470,  137  N.  Y.  Suppl. 
130  (1911)  ;  Hoopes  V.  Auburn  Water 
Works  Co.,  37  Hun  588  (1885)  (cor- 
porate deed). 

Pennsylvania.  —  Providence  Trus- 
tees Appeal,  2  Walk.  37  (1854)  (lease 
by  committee  of  a  municipal  corpor- 
ation ) . 

South  Carolina. — Robinson  v.  Craig, 
1  Hill  389  (1833)  (deed  by  one  un- 
der power  of  attorney). 

Texas. — Askew  v.  Cantwell  (Tex. 
Civ.   App.)     148    S.    W.    720    (1912) 
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Where,  however,  it  appears  that  the  instrument  was  executed 
under  a  power,  exercised  in  pursuance  of  a  decree  of  court,  the 


(deed  executed  by  persons  as  trus- 
tees admissible  without  proof  of  their 
authority)  ;  McDonald  v.  Hanks,  53 
Tex.  Civ.  App.  140,  113  S.  W.  604 
(1908)  (deed  under  power,  existence 
of  power  presumed ) ;  Frugia  v.  True- 
heart,  48  Tex.  Civ.  App.  513,  106  S. 
W.  736  (1908)  (deed  by  agent); 
Jones  V.  Neal,  44  Tex.  Civ.  App.  412, 
98  S.  W.  417  (1906)  (deed  by  attor- 
ney in  fact)  ;  Sydnor  v.  Texas 
Savings  &  E,.  E.  I.  Ass'n,  43  Tex. 
Civ.  App.  138,  94  S.  W.  451  (1906) 
(under  power  of  attorney)  ;  O'Don- 
nell  v.  Johns,  76  Tex.  362,  13 
S.  W.  376  (1890)  (under  power 
of  attorney)  ;  Hooper  v.  Hall,  33 
Tex.  82  (1871)  (deed  by  agent  un- 
•der  power  of  attorney).  But  see 
Baldwin  v.  Goldfrank,  88  Tex.  249, 
31  S.  W.  1064  (1895)  (deed  forty 
yearl  old,  purporting  to  have  been 
executed  by  one  under  power  of  at- 
torney but  under  which  no  claim  had 
been  asserted  for  twenty-five  years). 

United  States. — Wilson  v.  Snow, 
228  U.  S.  217,  33  S.  Ct.  217,  52  L.  ed. 
807  (1913)  (under  power  of  attor- 
ney). 

Compare,  In  re  Airey  (1897),  1  Ch. 
3  64,  66  L.  J.  Ch.  152,  76  L.  T.  Eep.  N. 
S.  151,  45  Wkly.  Eep.  286  (1896) 
(power  will  not  be  presumed;  must  be 
evidence  to  show  it)  ;  Jones  v.  Mc- 
Mullen,  25  U.  C.  Q.  B.  542  (1866) 
( deed  purporting  to  be  executed  under 
a  power  of  attorney  does  not  prove 
the  power). 

"This  rule  has  been  extended  so  as 
to  admit  ancient  deeds  purporting  to 
have  been  signed  by  agents  without 
the  production  of  the  power  of  attor- 
ney, the  same  reason  that  justified 
the  introduction  of  an  ancient  deed, 
without  proof  of  the  signature  of  the 
witnesses  or  grantor,  authorizing  its 
admission  without  proof  of  the  capac- 


ity in  which,  or  the  power  under 
which,  it  purported  to  have  been  exe 
cuted.  For  in  many  cases  it  would  be 
quite  as  impossible  to  prove  the  due 
execution  by  him  as  agent  as  by  him- 
self as  owner.  So  that  where  the 
other  necessary  facts  are  present,  and 
the  possession  of  the  land  has  been 
consistent  with  its  terms,  the  ancient 
deed  proves  itself;  whether  it  pur- 
ports to  have  been  signed  by  the 
grantor  in  his  own  right,  as  agent 
under  power  of  attorney,  or — ^the 
original  records  having  been  lost — by 
an  administrator  under  a  power  of 
sale  given  by  order  of  court,  not  pro- 
duced but  recited  in  the  deed  itself." 
Wilson  V.  Snow,  228  U.  S.  317,  33  S. 
Ct.  217,  220,  57  L.  ed.  807  (1913), 
per  Mr.  Justice  Lamar. 

"  The  general  rule  is  that  if  an  an- 
cient deed  recites  an  authority  under 
which  it  purports  to  be  executed,  or 
recites  facts  equivalent  thereto,  the 
recital  is  prima  facie  evidence  of  the 
authority,  provided  (as  is  the  case 
here)  acts  of  ownership  have  been 
done  under  the  instrument).  See 
Davis  v.  Gaines,  104  U.  S.  386,  26  L. 
ed.  757  (1881),  where  it  was  held 
that  recitals  in  an  executor's  deed  of 
due  advertisement  of  the  sale  were 
evidence  thereof.  In  accordance  with 
the  general  rule  above  stated,  the  re- 
cital in  a  deed  of  a  power  of  attorney, 
under  authority  of  which  it  purports 
to  be  executed,  has  in  many  well-con- 
sfdered  cases  been  held  presumptive 
evidence  of  the  existence  of  sucli 
power.  The  following  cases  sufliciently 
illustrate  this  rule:  Doe  v.  Phelps,  9 
Johns.  (N.  Y.)  169  (1812);  Doe  v. 
Campbell,  10  Johns.  (N.  Y.)  475 
(1813);  Renter  v.  Stuokart,  181  III. 
529,  54  N.  E.  1014  (1899)  ;  Davis  v, 
Pearson,  6  Tex.  Civ.  App.  593,  594,  26 
S.  W.  341   (1894),  anfl  cases  cited  in 
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rule  then  seems  to  be  that  some  e"vidence  showing  the  existence  of 
the  power  will  be  required.^  A  similar  rule  prevails  where  the 
writing  conferring  the  power  was  one  which  was  entered  of  record.* 
In  such  cases  a  certain  proof  of  the  existence  of  the  power  may  be 
had  for  which,  it  is  said  a  mere  presumption  should  not  be  sub- 
stituted. 

Where,  however,  it  appears  that  the  record  has  been  lost  or  de- 
stroyed and  proof  thereby  can  not  be  made,  the  presumption  may 
then  be  indulged  in.* 

And  in  case  of  mere  formalities,  preliminary  to  a  sale  by  one 
acting  under  authority  of  law,  it  may  be  presumed  that  the  things 
necessary  to  be  done  were  in  fact  done.^ 


opinion.  But  the  rule  is  declared  in 
numerous  decisions  that,  where  the 
authority  under  which  the  deed  is 
claimed  to  have  heen  executed  is  a 
matter  of  record,  the  deed  is  not  ad- 
missible, however  ancient  it  may  be, 
as  evidence  of  title  to  land,  without 
the  production  of  the  power  or  an 
authenticated  copy,  or  explaining  the 
failure  to  make  such  production.  Tol- 
man  v.  Emerson,  4  Piclc.  (Mass.) 
160  (1826)  ;  Green  v.  Blake,  10  Me. 
16,  18  (1833)  ;  Winkley  v.  Kaime,  32 
N  H.  368,  276  ( 1855 )  ;  Shilknecht  v. 
Eastburn's  Heirs,  2  Gill.  &  J. 
(Md.)  114  (1830)  ;  Fell  v.  Young, 
fi3  m.  106  (1872);  Renter  v.  Stuck- 
art,  181  111.  529,  54  N.  E.  1014 
(1899).  The  rule  thus  stated  meets 
cur  approval."  Butterfield  v.  Miller, 
195  Fed.  200,  208  (1912),  per  The 
Court. 

2.  Fell  V.  Young,  63  111.  106  (1872) 
(deed  by  administrator  reciting  an 
•order  of  court  which  did  not  show 
that  the  court  had  jurisdiction)  ; 
Green  v.  Blake,  10  Me.  16  (1833) 
(deed  by  trustee  under  license  from 
<!ourt) ;  French  v.  McGinnis,  69  Tex. 
19,  9  S.  W.  323  (1887)  (sheriff's 
■deed  not  admissible,  even  with  proper 
recitals  in  absence  of  evidence  ac- 
counting for  the  non-production  of  the 
judgment  and  execution). 


3.  "  If  a  power  be  recorded,  so  that 
the  evidence  is  perpetuated,  there  can 
be  no  reason  for  admitting  the  deed 
without  the  power,  however  ancient  it 
may  be,  for  there  is  certain  proof  to 
be  obtained,  for  which  a  mere  pre- 
sumption ought  not  to  be  substituted. 
For  the  presumption  is  of  an  author- 
ity co-extensive  with  the  act;  whereas 
the  power  may  show  a  limited  or  par- 
ticular authority,  which  has  been 
transgressed;  and  then  the  case 
would  stand  upon  a  presumption  con- 
trary to  the  fact,  which  fact  it  is  en- 
tirely within  the  power  of  the  party 
to  prove."  Tolman  v.  Emerson,  4 
Pick.  (Mass.)  156,  162  (1827),  per 
Parker,  C.  J. 

4.  Giddings  v.  Day,  84  Tex.  605,  19 
iS.  W.  682  (1892)  (sheriff's  deed;  ex- 
istence of  judgment  and  execution  re- 
cited in  sheriff's  deed  should  be  pre- 
sumed on  proof  of  destruction  of  the 
records)  ;  Euby  v.  Von  Valkenberg, 
73  Tex.  459,  10  S.  W.  514  (1889) 
(sheriff's  deed;  loss  of  record  shown; 
recitals  of  power  evidence  thereof). 

5.  Winkley  v.  Kaime,  32  N.  H.  268 
(1855)  (formalities  preliminary  to 
sale  by  those  acting  under  authority 
of  law  presumed  to  have  been  com- 
plied with;  administrator's  deed); 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 
439,    44    S.    W.    1002     (1898)      (pre- 


§  3547 


Ancien-t  Documents. 


4904 


§  3547.  (Ancient  Documents;  Admissible  Without  Proof  of 
Execution;  Rule  Stated;  Writings  Within  Rule);  Public  Docu- 
ments.—  The  rule  permitting  of  the  introduction  of  ancient  docu- 
ments has,  in  some  cases,  been  applied  to  public  documents  and 
writings.^  The  general  principle,  however,  controlling  the  admis- 
sion of  such  instrum.ents,  regardless  of  their  date,  is  as  we  have 
stated  elsewhere,  that  they  are  made  by  accredited  public  officials, 
in  the  performance  of  their  public  duties,  and  that  they  are  pro- 
duced from  the  proper  official  custody. 


sumed  that  everything  necessary  to 
be  done  to  perfect  the  sale  was  prop- 
erly done;  deed  of  administrator)  ; 
Cairns  v.  Horsman,  35  New  Brunsw. 
436  (1901)  (deed  by  administratrix 
upon  which  no  affidavit  indorsed  as  re- 
quired by  Probate  Act  and  no  proof 
that  provisions  of  act  as  to  notice  of 
sale,  etc.,  were  complied  with).  Com- 
pare Osborne  v.  Tunis,  25  N.  J.  L. 
633   (1856)    (deeds  by  public  officers). 

§  3547-1.  Connecticut.  —  Enfield  v. 
Ellington,  87  Conn.  459,  34  Atl.  818 
(1896). 

Kentucky. — Davis  v.  Clinton.  79  S. 
W.  259,  25  Ky.  L.  R.  2021   (1904). 

Maryland. — Carroll  v.  Norwood,  1 
Harr.  &  J.  167   (1801). 

Massachusetts. — Pells  v.  Webquish, 
129  Mass.  469  (1880);  Boston  v. 
Weymouth,  4  Gush.  538  (1849)  ;  Rust 
V.  Boston  Mill  Corp.,  6  Pick.  158 
(1828). 

Michigan. — Heinmiller  v.  Hath- 
eway,  60  Mich.  391,  27  N.  W.  558 
(1886)  ;  WillettB  v.  Mandlebaum,  28 
Mich.  521   (1874). 


New  Hampshire. — Little  v.  Down- 
ing, 37  N,  H.  355  (1858);  Cass  v. 
Bellows,  31  N.  H.  501,  64  Am.  Dec.  347 
(1855)  ;  Adams  v.  Stanyan,  24  N.  H. 
405  (1852)  ;  Gibson  v.  Poor,  21  N.  H. 
440,  53  Am.  Dec  216   (1850). 

New  York.— Sanger  v.  Merritt,  120 
N.  Y.  109,  24  N.  E.  386    (1890). 

Ohio. — Bell  v.  Brewster,  44  Ohio 
St.  690,  10  N.  E.  679    (1887). 

Rhode  Island. — Almy  v.  Church,  18 
R.  I.  182,  26  Atl.  58   (1893). 

Texas. — Freeman  v.  Inst,  (Tex.  Civ. 
App.  1910)  128  S.  W.  629;  MoCarty 
V.  Johnson,  20  Tex.  Civ.  App.  184,  49' 
S    W.  1098   (1899). 

Vermont. — Booge  v.  Parsons,  3  Vt. 
456,  21  Am.  Dec.  557   (1830). 

United  States. — McGuire  v.  Blount,. 
199  U.  S.  142,  36  S.  Ct.  1,  50  L.  ed. 
125  (1905);  Smyth  v.  New  Orleans 
Canal,  etc.,  Co.,  93  Fed.  899,  35  C.  C. 
A.  646  (1899)  ;  MeClaskey  v.  Barr,  47 
Fed.  154  (1891)  ;  Baeder  v.  Jennings,. 
40  Fed.  199   (1889). 

Canada. — Be  Ponton,  16  Ont.  66* 
(1888). 
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§  3548.  Parol  Evidence  Rule ;  General  Statement  of. —  Parol 
evidence  is  inadmissible  to  vary,  alter,  control  or  contradict  the 
terms  of  a  written  instrument,  in  an  action  founded  upon  such 
writing,  between  the  parties  or  privies  thereto.-'     This  is  what  is 


§  354»-l.  Alabama. — ^Lakeside  Land 
Co.  f.  Dromgoole,  89  Ala.  505,  7  So. 
444  (1889)  ;  Avery  v.  Miller,  86  Ala. 
495,  6  So.  38   (1888). 

Arizona. — Burmister  &  Sons  Co.  v. 
Empire  Gold  M.  &  M.  Co.,  8  Ariz.  158, 
71  Pac.  961   (1903). 

Arkansas. — Colonial  &  U.  S.  Mtge. 
Co.  V.  Jeter,  71  Ark.  185,  71  S.  W. 
945   (1903). 

California. — Bryan  v.  Idaho  Quartz 
Min.  Co.,  73  Cal.  349,  14  Pao.  859 
(1887). 

Colorado. — St.  Vrain  Stone  Co.  v. 
Denver,  U.  &  P.  R.  Co.,  18  Colo.  211, 
32  Pac.  837  (1893)  ;  Mcintosh-  Hunt- 
ington Co.  V.  Rice,  13  Colo.  App.  393, 
58  Pac.  358   (1899). 

Connecticut. — White  Sew.  Mach.  Co. 
V.  Feeley,  72  Conn.  181,  43  Atl.  36 
(1899). 

Delaware. — ^Unruh  v.  Taylor,  3  Pen. 
42,  43  Atl.  515   (1899). 

District  of  ColumMa. — Owens  v. 
Wilkinson,  20  App.  Gas.  D.  C.  51 
(1902). 

Florida. — Robinson  v.  Hyer,  35  Fla. 
544,  17  So.  745   (1895). 

Georgia. — Forsyth  Mfg.  Co.  v.  Cast- 
len,  112  Ga.  199,  37  S.  E.  485   (1900). 

Idaho. — Jacobs  v.  Shenon,  3  Idaho 
374,  29  Pac.  44    (1892). 

Illinois.— Chsbvabers  v.  Prewitt, 
173  111.  615,  50  N.  E.  145  (1898); 
Fidelity  Fire  Ins.  Co.  v.  Illinois  Trust 
&  Savings  Bank,  110  111.  App.  9^ 
(1903). 

Indiana. — Hostetter  v.  Auman,  119 
Ind.  7,  20  N.  E.  506   (1888). 

Indian  Territory. — Fox  v.  Tyler,  3 
Ind.  Ter.  1,  53  S.  W.  463  (1899). 

Iowa. — Header  v.  Allen,  110  Iowa, 
888,  81  N.  W.  799  (1900);  Fawkner 
V.  Smith  Wall  Paper  Co.,  88  Iowa  169, 


55  N.  W.  300,  45  Am.  St.  Rep.  230 
(1893). 

Kansas. — Rose  v.  Lanyon  Zinc  Co., 
68  Kan.  126,  74  Pac.  625  (1903); 
Kansas  Refrigerator  Co.  v.  Pert,  3 
Kan.  App.  364,  42  Pac.  943   (1895). 

Kentucky. — ^National  Mut.  Ben. 
Ass'n  v.  Heckman,  86  Ky.  354,  5  S. 
W.  565   (1887). 

Louisiana. — Bagley  v.  Rose,  Hill 
Sugar  Co.,  Ill  La,  349,  35  So.  539 
(1903). 

Maine. — Millett  v.  Marston,  63  Me. 
477   (1873). 

Maryland. — ^Ecker  v.  McAllister,  45 
Md.  290    (1876). 

Massachusetts. — Wentworth  v.  Man- 
hattan Market  Co.,  316  Mass.  374,  103 
N.  E.  1105  (1914)  ;  Neale  v.  American 
Elee.  Vehicle  Co.,  186  Mass.  303,  71 
N.  E.  566   (1904)). 

Michigan. — Hapke  v.  Davidson,  180 
Mich.  138,  146  N.  W.  634  (1914)  ;  Mc- 
Leod  V.  Hunt,  128  Mich.  124,  87  K. 
W.  101  (1901);  Highstone  v.  Bur- 
dette,  61  Mich.  54,  27  N.  W.  852 
(1886). 

Minnesota. — Mueller  v.  Barge,  54 
Minn.  314,  56  N.  W.  36  (1893); 
Thompson  v.  Llbby,  34  Minn.  374,  26 
N.  W.  1  (1885). 

Mississippi. — Kerr  v.  Kuykendall, 
44  Miss.  137   (1870). 

Missouri. — Outcult  Advertising  Co. 
V.  Barnes,  176  Mo.  App.  307,  162  S. 
W.  631  (1914);  Standard  Fireproof- 
ing  Co.  V.  St.  Ijouis  Expanded  Metal 
Fireproofing  Co.,  177  Mo.  559,  76  S. 
W.  1008  (1903)  ;  Deuser  v.  Hamilton, 
52  Mo.  App.  394   (1892). 

Montana-. — Talbott  v.  Heinze,  25 
Mont.  4,  63  Pac.  634   (1900). 

Nebraska. — Norfolk  Beet  Sugar  Co. 
V.  Berger,  1  Neb.  (Unoff.)  151,  95  N. 
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known  as  the  parol  evidence  rule,  long  recognized  and  applied  at 
common  law,  and  one  which  has  proved  to  he  fuU  of  many  diffi- 
culties in  its  application  by  the  courts. 


W.  336  (1901)  ;  Delaney  v.  Linder,  23 
Neb.  274,  34  N.  W.  630  (18S7). 

New  Hampshire. — Parsons  v.  Went- 
worth,  73  N.  H.  122,  59  Atl.  623 
(1904)  ;  Libby  v.  Mt.  Monadnook  M. 
S.  &  L.  Co.,  67  N.  H.  587,  32  Atl.  773 
(1893). 

New  Jersey. — Hanrahan  v.  National 
Bldg.  L.  &  P.  Ass'n,  66  N.  J.  L.  80,  48 
Atl.  517  (1901). 

New  Mexico. — ^Miller  v.  Preston,  4 
N.  M.  396,  17  Pac.  565  (1888). 

New  York. — Finck  v.  Bauer,  40 
Misc.  R.  218,  81  N.  Y.  Supp.  625 
(1903)  ;  Uihlein  v.  Matthews,  172  N. 
Y.  154,  64  N.  E.  792  (1902). 

North  Carolina.— Wa-Ti  v.  Gay,  137 
N.  C.  397,  49  S.  E.  884  (1905). 

North  Dakota. — Dowagiac  Mfg.  Co. 
V.  Mahon,  13  N.  D.  516,  101  N.  W. 
903  (1904) ;  Sargent  v.  Cooley,  12  N. 
D.  1,  94  N.  W.  576   (1902). 

Ohio. — ^Tuttle  v.  Burgett,  53  Ohio 
St.  498,  42  N.  E.  427,  53  Am.  St.  Rep. 
649,  30  L.  E.  A.  214  (1895). 

Oklahoma. — Gamble  v.  Riley,  (Okla. 
1913),  135  Pae.  390;  Mooreheard  v. 
Davis,  13  Okla.  166,  73  Pac.  1103 
(1903). 

Oregon. — Smith  v.  Bayer,  46  Ore. 
143,  79  Pac.  497    (1905). 

Permsylvama. — ^Fuller  v.  Law,  807 
Pa.  St.  101,  56  Atl.  333  (1903). 

Rhode  Island. — ^Dyer  v.  Cranston, 
Print  Wks.,  21  R.  I.  63,  41  Atl.  1015 
(1398). 

South  Carolina. — ^Arnold  v.  Bailey, 
24  S.  C.  493    (1885). 

South  Dakota. — Barnard  t.  Leas 
Mfg.  Co.  V.  Galloway,  5  S.  D.  205,  58 
N.  W.  565   (1894). 

Tennessee. — Kearley  v.  Duncan,  1 
Head.  397,  73  Am.  Dec.  179  (1858). 

Texas. — Sanborn  v.  Plowman,  13 
Tex.    Civ.    App.    95,    35    S.    W.    193 


(1896);  Gano  V.  Palo  Puito  Co.,  71 
Tex.  99,  8  S.  W.  634  (1888). 

UtoA.— Haskin  v.  Dern,  19  Utah  89, 
56  Pac.  953   (1899). 

Virginia. — Tait  v  Central  Lunatic 
Asylum,  84  Va.  2^1,  4  S.  E.  697 
(1888). 

Washington. — Windsor  v.  St.  Paul, 
M.  &  M.  R.  Co.,  37  Wash.  156,  79  Pac. 
613  (1905)  ;  Patchen  v.  Parke  &  Lacy 
Machinery  Co.,  6  Wash.  486,  33  Pac. 
679  (1893). 

West  Virginia. — Providence  Wash- 
ington Ins.  Co.  V.  Board  of  Education, 
49  W.  Va.  360,  38  S.  E.  679  (1901). 

Wisconsin. — ^Erbacher  v.  Seefeld,  92 
Wis.  350,  66  N.  W.  252   (1896). 

Wyoming. — Stickney  v.  Hughes,  13 
Wyo.  261,  79  Pac.  922,  affirming  12 
Wyo.  397,  75  Pac.  945  (1903). 

United  States. — 'Sigafus  v.  Porter, 
84  Fed.  430,  88  C.  C.  A.  443  (1898)  ; 
Van  Winkle  v.  Crowell,  146  U.  S.  42, 
30  L.  ed.  880,  13  S.  Ct.  18  (1892). 

England. — Goss  v.  Lord,  Nugent  5 
B.  &  A.  58  (1833). 

Canada. — Bury  v.  Murray,  84  Can. 
S.  C.  77  (1894)  ;  Bank  of  Upper  Can- 
ada V.  Boulton,  7  U.  C.  Q.  B.  235 
(1850). 

The  application  of  the  general  rule 
of  exclusion  in  the  case  of  particular 
instruments  is  found  in  the  following 
citations  classified  according  to  the 
nature  of  the  writing,  thus  arranged 
to  avoid  continued  repetition  of  the 
same  general  statement. 
Assignments : 

Arkansas. — Martin  v.  Taylor,  53 
Ark.  389,  12  S.  W.  1011  (1889). 

Colorado. — ^Hardwick  v.  McClurg, 
16  Colo.  App.  354,  65  Pac.  405  (1901). 

Missouri. — State  v.  Hoshaw,  98  Mo. 
358,  11  S.  W.  759  (1889). 

New    York. — Enright    T.    Franklin 
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WJietJier  it  is  a  rule  of  evidence  or  one  of  the  siibsfantive  law 
tas  been  the  subject  of  some  discussion.     Ordinarily,  it  is  spoken 


Pub.  Co.,  24  Mise.  R.  180,  53  N.  Y. 
Suppl.  704  (1898). 

Texas. — Newman  v.  Blum,  9  S.  W. 
178    (1888). 

Utah. — Turner  v.  Utah  Title  Ins. 
&  Trust  Co.,  10  Utah  61,  37  Pac.  91 
(1894). 

BiUs  of  Sale: 

Alabama. — Bush  v.  Bradford,  15 
Ala.  317  (1849);  Adams  v.  Garrett, 
12  Ala.  229  (1847). 

Arkansas. — Geiser  Mfg.  Co.  v. 
Davis  (Ark.)  1914),  162  S.  W.  59; 
Hanger  v.  Evins,  38  Ark.  334 
(1881). 

California. — Johnson  v.  Powers,  63 
Cal.  179,  3  Pac.  625    (1884). 

Illinois. — Vierling  v.  Iroquois  Fur- 
nace Co.,  170  111.  189,  48  N.  E.  1069 
(1897). 

Iowa. — ^Mast  v.  Pearce,  58  Iowa 
579,  8  N.  W.  632,  12  N.  W.  597,  43 
Am.  Rep.  135  (1882). 

Kansas. — Cunningham  v.  Martin, 
46  Kan.  353,  26  Pao.  696  (1891). 

Louisiana. — ^Hebert  v.  Dupaty,  42 
La.  Ann.  343,  7  So.  580  (1890). 

Michigan. — Haynes  v.  Hobbs,  136 
Mich.  117,  98  N.  W.  978   (1904). 

Minnesota. — Wheaton  Roller  Mill 
Co.  V.  Noye  M'fg.  Co.,  66  Minn.  156, 
68  N.  W.  854  (1896);  Sayre  v.  Bur- 
diek,  47  Minn.  367,  50  N.  W.  345 
(1891);  Humphrey  v.  Merriam,  46 
Minn.  413,  49  N".  W.  199  (1891). 

Missouri. — JoUiflfe  v.  Collins,  21 
Mo.  338    (1855). 

Nebraska. — ^Watson  v.  Roode,  30 
Neb.  364,  46  N.  W.  491   (1890). 

New  York. — Kinney  v.  MoBride,  88 
App.  Div.  93,  84  N.  Y.  Suppl.  958 
(1903);  Engelhorn  v.  Eeitlinger,  55 
N.  Y.  Super.  Ct.  485   (1888). 

North  Carolina. — Pender  v.  Fobes, 
18  N.  C.  350  (1835). 

South    Carolina. — Stuoky    v.    Cly- 


burn,  Cheves,  L.  186,  34  Am.  Dec.  590 
(1840). 

Tennessee. — Hogan    v.    Carland,    5 
Yerg.  283  (1833). 

Texas. — Sanchez  v.  Goldfrank 
(Tex.),  37  S.  W    304   (1894). 

Wisconsin. — ^McQuaid  v.  Ross,  77 
Wis.  470,  46  N.  W.  893   (1890). 

Bonds: 

Alabama. — ^Vann  v.  Lunsford,  91 
Ala.  576,  8  So.  719  (1890). 

California. — Braun  v.  Woolacott, 
139  Cal.  107,  61  Pac.  801   (1900). 

Colorado. — Slater  v.  Jacobitz,  3 
Colo.  App.  137,  33  Pae.  184  (1893). 

Georgia. — -Neel  v.  Bartow  Co.,  94 
Ga.  316,  31  S.  E.  516  (1893). 

Illinois. — Trogdon  v.  Cleveland 
Stone  Co.,  53  111.  App.  206  (1893). 

Indiana. — ^Clifford  v.  Smith,  4  lud. 
377    (1853). 

Iowa. — State  v.  Coppock,  79  Iowa 
482,  44  N.  W.  714  (1890). 

Maine. — Whitney  v.  Slayton,  40  Me. 
224  (1855). 

Maryland. — Worthington  v.  Bullitt, 
6Md.  172  (1854). 

Massachusetts. — Speirs  Fish  Co.  v. 
Robbins,  182  Mass.  128,  65  N.  E.  25 
(1902). 

Michigan. — ^Coots  v.  Farnsworth,  61 
Mich.  497,  28  N.  W.  534   (1886). 

Minnesota. — ^Keough  v.  McNitt,  6 
Minn.  513  (1861). 

Missouri. — Lane  v.  Price,  5  Mo.  101 
(1838). 

Montana. — ^Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.,  20  Mont.  394, 
51  Pac.  824   (1898). 

Nebraska. — Stoiier  v.  Kdth  Co.,  48 
Neb.  379,  67  N.  W.  311  (1896). 

Neio  Jersey. — Black  v.  Shreve,  13 
N.  J.  Eq.  455  (1860). 

New  York. — ^American  Surety  Co. 
V.  Thurber,  121  N.  Y.  655,  33  N.  E. 
1139  (1890) ;  Bernard  Beere  v.  Mayer, 
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of  as  the  former.    Strictly  speaking,  however,  it  can  not  be  so  re- 
garded.    The  statements  that  "  evidence  is  admissible  "  or  "  evi- 


32  Misc.  R.  765,  66  N.  Y.  Suppl.  495 
(1900). 

North  Carolina. — Moffitt  v.  Maness, 
102  N.  C.  457,  9  S.  E.  a99   (1889). 

Pennsylvania. — Frey  v.  Heydt,  116 
Pa.  St.  601,  11  Atl.  535   (1887). 

South  Carolina. — ^Wylie  v.  Clommer- 
cial  &  Farmers  Bank,  63  S.  C.  406,  41 
S,  E.  504  (1901). 

Tennessee. — Nichol  v.  Tliompson,  1 
Yerg.  151  (1839). 

Texas. — Flewellen  v.  Ft.  Bend  Co., 
17  Tex.  Civ.  App.  155,  43  S.  W.  775 
(1897). 

Wisconsin. — ^Brinker  v.  Meyer,  81 
Wis.  33,  50  N.  W.  782   (1891). 

United  States. — Gavinzel  v.  Crump, 
2a  Wall.  308,  22  L.  ed.  783  (1874). 

Compromises: 

Alabama. — ^Hart  v.  Freeman,  42 
Ala.  567    (1868). 

Georgia. — Dyar  v.  Walton,  79  Ga. 
4C5,  7  S.  E.  230   (1887). 

Iowa. — Nystuen  v.  Hanson  (Iowa), 
91  N.  W.  1071  (1902). 

Louisia/na. — Calhoun  v.  Lane,  39 
I/a.  Ann.  594,  2  So.  219  (1887). 

'Nebraska. — ^Martens  v.  Pittoek,  3 
Neb.  (Unoff.)  770,  92  N.  W.  1038 
(1902). 

New  Jersey. — ^MoTague  v.  Finne- 
gan,  54  N.  J.  Eq.  454,  35  Atl.  542 
(1896). 

North  Carolina. — Parker  v.  Mor- 
rill, 98  N.  C.  233,  3  S.  E.  511  (1887). 

Pennsylvania.— Rora  v.  Miller,  142 
Pa.  St.  557,  21  Atl.  994    (1891). 

South  Carolina. — Boyce  v.  Foster,  1 
Bailey,  540    (1830). 

Texas. — Taylor  v.  Taylor  (Tex. 
Civ.  App.),  54  S.  W.  1039    (1900). 

Virginia. — Bonaack  Mach.  Co.  v. 
Woodrum,  88  Va.  512,  13  S.  E.  994 
(J891). 

United  States. — Boffinger  v.  Tuyes, 
120  U.  S.  198,  30  L.  ed.  649,  7  S.  Ot. 
539    (1886). 

19 


Contracts: 

Alabama. — Drennen  v.  Satterfield, 
119  Ala.  84,  34  So.  723   (1898). 

California. — Diamond  v.  Tay,  33 
Cal.  App.  506,  138  Pac.  933  (1914); 
Bacon  v.  Grosse,  165  Cal.  481,  133 
Pac.  1037  (1913);  McDonald  v. 
Poole,  113  Cal.  437,  45  Pac.  702 
(1896);  Joost  V.  Sullivan,  111  Cal. 
386,  43  Pac.  898    (1896). 

Colorado. — Flick  v.  Hahn's  Peak  & 

E.  E.  C.  &  P.  M.  Co.,  16  Colo.  App. 
485,  66  Pac.  453  (1901);  Hamill  v. 
Ashley,  11  Colo.  180,  17  Pac.  502 
(1887). 

Connecticut. — Hildreth  v.  Hartford 
M.  &  R.  Tramway  Co.,  73  Conn.  631, 
48  Atl.  963  (1901)  ;  Excelsior  Needle 
Co.  V.  Smith,  61  Conn.  56,  33  Atl.  693 
(1891). 

Georgia. — Bank  of  Lavonia  v. 
'Bush,  140  Ga.  594,  79  S.  B.  459 
(1913);  Boren  v.  Manhattan  L.  Ins. 
Co.,  99  Ga.  338,  35  S.  E.  314  (1896)  ; 
Connor  v.  Lasseter,  98  Ga.  708,  25 
S.  E.  830   (1896). 

Illinois. — Zickert  v.  Times  Square 
Automiobik  Co.,  181  111.  App.  676 
(1914)  ;  Overly  v.  Prudential  Ins.  Co., 
181  111.  App.  337  (1914)  ;  North 
Shore  Lumber  Co.  v.  South  Side 
Lumber  Co.,  176  111.  App.  96  (1913)  ; 
Davis  v.  Fidelity  Fire  Ins.  Co.,  208 
111.  375,  70  N.  E.  359  (1904)  ;  Chris- 
topher &  Simpson  Architectural  I.  & 

F.  Co.  V.  Yeager,  202  111.  486,  67  N. 
E.  166  (1903),  affirming  105  III.  App. 
136    (1903). 

Indiana. — Brown  v.  Langner,  25 
Ind.  App.  538,  58  N.  E.  743   (1900). 

Iowa. — Meader  v.  Allen,  110  Iowa 
588,  81  N.  W.  799  (1900);  Marquis 
v-  Lauretson,  76  Iowa  33,  40  N.  W. 
73    (1888). 

Kansas. — ^Wilson  v.  Jones,  48  Kan. 
767,  30  Pac.  117    (1892). 

Kentucky. — Corbln  v.  Milward,  158 
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dence  is  inadmissible  "  do  not  operate  of  themselves  to  make  a 
rule,  in  whicli  one  of  the  expressions  occurs,  one  of  evidence,  since 


Ky.  308,  164  S.  W.  974  (1914)  ;  Voss 
V.  Schebeck,  35  Ky.  L.  Rep.  481,  75 
S.  W.  31  (1903);  Gaither  v.  Dough- 
erty, 18  Ky.  L.  Rep.  709,  38  S.  W.  2 
(1896). 

Louisiana. — ^Neal  v.  Succession  of 
Hyce,  133  La.  298,  63  So.  933  (1913)  ; 
State,  New  Orleans  v.  Canal  &  C.  St. 
R.  Co.  44  La.  Ann.  526,  10  So.  940 
(1893). 

Maryland. — Williams  v.  New  York 
Life  Ins.  Co.,  122  Md.  141,  89  Atl. 
97   (1914). 

Massachusetts. — Ennls  v.  Wright, 
217  Mass.  40,  104  N.  E.  430  (1914)  ; 
Whidden  v.  Jordan,  215  Mass.  189, 
103  N.  E.  436  ( 1913 )  ;  Daly  v.  Kings- 
ton,   177  Mass.   313,   58   N.   E.   1019 

(1900)  ;  Worthington  v.  Plymouth 
County  R.  Co.,  168  Mass.  474,  47  N. 
E.  403  (1897). 

Michigan. — ^Axe  v.  Tolbert,  1T9 
Mich.  556,  146  N.  W.  418  (1914); 
Miles  V.  Shreve,  179  Mich.  681,  146 
N.  W.  374  (1914)  ;  Carter  v.  Weber, 
138  Mich.  576,  101  N.  W.  818  (19041. 

Minnesota. — Tarbox  v.  Cruzen,  68 
Minn.  44,  70  N.  W.  860  (1897); 
Winslow  Bros.  Co.  v.  Herzog  Mfg. 
Co.,  46  Minn.  453,  49  N.  W.  234 
(1891). 

Missouri. — Robinson  v.  Korns,  250 
Mo.  663,  157  S.  W.  790  (1913); 
State  V.  Steinebaker,  90  Mo.  App.  280 

(1901)  ;  Storck  v.  Mesker,  55  Mo. 
App.  26    (1893). 

'Nebraska. — Latenser  v.  Misner,  56 
Neb.  34o,  76  N.  W.  897   (1898). 

Nevada. — Guinan  v.  Meder,  33  Nev. 
264,  38  Pac.  668    (1895). 

New  Hampshire. — ^Hodgdon  v.  Wal- 
dron,  9  N.  H.  66   (1837). 

New  Jersey. — Brantigam  v.  Dean  & 
Co.,  (N.  J.  L.  1914),  89  Atl.  760; 
Bandholz  v.  Judge,  62  N.  J.  L.  626, 
41  Atl.  733   (1898). 


New  York. — Allen  v.  Oneida,  210 
N.  Y.  496,  104  N.  E.  920  (1914)  ; 
Driscoll  V.  Colby,  161  App.  Div.  923, 
145  N.  Y.  Suppl.  681  (1914);  Keep- 
ers V.  Hartley  Co.,  159  App.  Div.  473, 
144  N.  Y.  Suppl.  738  (1914);  Equit- 
able Trust  Go.  V.  Pitzsimmons,  143 
N.  Y.  Suppl.  476  (1913)  ;  McGarrigle 
V.  McCosker,  178  N.  Y.  637,  71  N.  E. 
1133  (1904);  Stowell  v.  Greenwich 
Ins.  Co.,  163  N.  Y.  398,  57  N.  E.  48ft 
( 1900 )  ;  Davis  v.  New  York  Steam 
Co.,  33  App.  Div.  401,  54  N.  Y.  SuppL 
78  (1898)  ;  Strong  v.  Waters,  37  App. 
Div.  299,  50  N.  Y.  Supp.  257  ( 1898 )  ; 
Kervan  v.  Tov?nsend,  25  App.  Div. 
256,  49  N.  Y.  Supp.  137  (1898); 
Abramson-Eugesser  Co.  v.  McCafferty, 
86  N.  Y.  Suppl.  185  (1904)  ;  Lewis  v. 
Yagel,  77  Hun  337,  38  N.  Y.  Supp. 
833,  60  N.  Y.  St.  R.  23    (1894). 

North  Carolina.  —  Richards  v. 
Hodges,  164  N.  O.  183,  80  S.  E.  439 
(1914);  Kerr  v.  Sanders,  122  N.  0. 
635,  29  S.  E.   943    (1898). 

OMo. — Pollock  V.  Cohen,  32  Ohio 
St.  514    (1877). 

Oklahoma. — ^Miller  Bros.  r.  McCall 
Co.,  37  Okla.  634,  133  Pac.  183 
(1913). 

Pennsylvania. — Dougherty  v.  Bor- 
ough of  Norwood,  198  Pa.  St.  92,  46 
Atl.  384  (1900);  Dickson  v.  Hart- 
man  Mfg.  Co.,  179  Pa.  343,  36  Atl. 
246  (1897);  Dixon- Woods  '  Co.  v. 
Phillips  Glass  Co.,  169  Pa.  St.  167, 
33  Atl.   432    (1895). 

Rhode  Island. — Kenney  v.  Foster  & 
Bros.  Co.,  25  R.  I.  474,  56  Atl.  680 
(1903). 

South  Da/,-o*».— Roberts  v.  Minne- 
apolis Thresh.  Mach.  Co.,  8  S.  D.  579, 
67  N.  W.  607,  39  Am.  St.  Rep.  777 
(1896). 

Texas. — Benton  v.  Kuykendall, 
(Tex.    Civ.    App.    1913),    160   S.    W. 
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by  the  use  of  these  terms  the  entire  body  of  the  substantive  law 
could  be  brought  within  the  field  of  the  law  of  evidence.     This 


438;  Stell  v.  Hale,  20  Tex.  Civ.  App. 
39,  48  S.  W.  603  (1898);  Bupp  v. 
O'Connor,  1  Tex.  Civ.  App.  328,  21 
S.  W.  619    (1892). 

Utah. — ^Moyle  v.  Congregational 
Soc,  16  Utah  69,  50  Pac.  806  (1897). 

Washington. — Allen  v.  Farmers'  & 
Merchants'  Bank,  (Wash.  1913),  135 
Pac.  621;  Orr  Co.  v.  Interlaken  Land 
Co.,  74  Wash.  340,  133  Pac.  599 
(1913);  Nelson  v.  Nelson,  Bennett 
Co.,  31  Wash.  116,  71  Pac.  749 
(1903). 

Wisoonsin. — Cliver  v.  Heil,  95  Wis. 
364,  70  N.  W.  346  (1897);  Erbacher 
V.  Seefleld,  92  Wis.  350,  66  N.  W.  253 
(1896). 

United  States. — Coal  &  Iron  Ry. 
Co.  V.  Eeherd,  304  Fed.  859,  123  C. 
O.  A.  155  (1913);  Sun  Printing  & 
Publishing  Ass'n  v.  Edwards,  51  C.  C. 
A.,  279,  113  Fed.  445  (1902)  ;  Godkiu 
V.  Monahan,  27  C.  C.  A.  410,  83  Fed. 
116  (1897);  Partridge  v.  Insurance 
Co.,  15  Wall.  573,  31  L.  ed.  339 
(1873). 

England. — Grimston  v.  Cunning- 
ham,   (1894)    1  Q.  B.  125. 

Contracts  of  Sale: 

Alabama. — Williams  v.  Searcy,  94 
Ala.  360,  10  So.  633   (1891). 

California. — ^Langley  v.  Rodriguez, 
133  Cal.  580,  55  Pac.  406,  68  Am.  St. 
Rep.  70  (1898). 

Connecticut. — ^New  Idea  Pattern 
Co.  V.  Whelan,  75  Conn.  455,  53  Atl. 
953  (1903);  Fitch  v.-  Woodruff  & 
Beach  Iron  Wks.,  39  Conn.  83  (1860). 

Georgia. — Arnold  v.  Malsby,  130 
Ga.  586,  48  S.  E.  132  (1904)  ;  Wells  v. 
Gress,  118  Ga.  566,  45  S.  B.  418 
( 1903 )  ;  Wilson  V.  Hinnant,  117  Ga. 
46,  43  S.  E.  408  (1903);  National 
Computing  Scale  Co.  v.  Eaves,  116  Ga. 
511,  43  S.  E.  783  (1903);  Bass  Dry 
Goods  Co.  V.  Granite  City  Mfg.  Co,, 
113  Ga.  1142,  39  S.  E.  471  (1901). 


Illinois. — Telluride  Power  Trans. 
Co.  V.  Crane  Co.,  308  111.  318,  70  N. 
E.  319,  affirming  103  111.  App.  647 
(1904)  ;  Pickrel  v.  Rose,  87  111.  263 
(1877). 

Indiana. — ^McCormick  Harv.  Mach. 
Co.  v.  Yoeman,  26  Ind.  App.  415,  59 
N.  E.  1069  (1901);  Burke  v.  Key- 
stone Mfg.  Co.,  19  Ind.  App.  558,  48 
N.  E.  383  (1897);  Robinson  Mach. 
Works  V.  Chandler,  56  Ind.  575 
(1877);  Moore  v.  Pendleton,  16  Ind. 
481  (1861). 

lovxi. — ^Hetzler  v.  M'orrell,  83  Iowa 
563,  48  N.  W.  938  (1891);  Sandwich 
Mfg.  Co.  v.  Trundle,  71  Iowa  600,  33 
N.  W.  79   (18S7). 

Kansas. — Diehold  Safe  &  Lock  Co. 
V.  Huston,  55  Kan.  104,  39  Pac.  1035 
38  L.  R.  A.  53  (1895);  Smith  v. 
Deere,  48  Kan.  416,  39  Pae.  101 
(1893). 

KentucTcy. — Langdon  v.  WoolfoUc,  2 
B.  Mon.  105   (1841). 

Louisiana. — Succession  of  Welsh, 
111  La.  801,  35  So.  913  (1904); 
Clark  V.  Hedden,  109  La.  147,  33  So. 
116  (1902). 

Maine. — Neal  v.  Flint,  88  Me.  72, 
33  Atl.  669  (1895)  ;  Williams  v.  Rob- 
inson, 73  Me.  186,  40  Am.  Rep.  353 
(1883). 

Maryland. — Lawder  &  Sons  Co.  v. 
Maekie  Grocery  Co.,  97  M'd.  1,  54  Atl. 
634,  62  L.  R.  A.  795  (1903)  ;  Warrm 
Glass  Wks.  Co.  v.  Keystone  Coal  Co., 
65  Md.  547,  5  Atl.  253   (1886). 

Massachusetts — Dean  v.  Washburn 
&,  Mom  Mfg.  Co.,  177  Mass.  137,  58 
N.  E.  162  (1900);  Faucett  v.  Cur- 
rier, 109  Mass.  79    (1871). 

Michigan. — ^Wellman  v.  O'Connor- 
Martin  Co.,  178  Mich.  682,  146  N. 
W.  289  (1914);  Dowagiae  Mfg.  Co. 
V.  Corbit,  127  Mich.  473,  86  N.  W. 
954,  87  N.  W.  S86  (1901);  Harrow 
Spring  Co.  v.   Whipple  Harrow   Co., 
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latter  law  concerns  itself  with  the  mode  in  which  a  relevant  fact 
may  be  proved,  but  the  parol  evidence  rule  does  not  depend  upon 


90  Mich.  147,  51  N.  W.  197,  30  Am. 
St.  Rep.  431   (1892). 

Minnesota.  —  Wheaton  Roller-Mill 
Co.  V.  Noye  Mfg.  Co.,  66  Minn.  156, 
68  N.  W.  854  (1896);  Kessler  v. 
Smith,  43  Minn.  494,  44  N.  W.  794 
(1890). 

Mississippi.— Coats  v.  Bacon,  77 
Miss  320,  37  So.  621   (1899). 

Missouri. — Quick  v.  Glass,  138  Mo. 
320,  30  S.  W.  1031  (1895)  ;  Chrisman 
V.  Hodges,  75  Mo.  413   (1883). 

Nebraska. — Kummer  v.  Dubuque  T. 
&  R.  Mills  Co.,  4  Neb.  (Unoff.)  347, 
93  N.  W.  938   (1903). 

New  Jersey. — Rittenhouse  v.  Tom- 
linson,  27  N.  J.  Eq.  379  (1876); 
King  V.  Ruckman,  21  N.  J.  Eq.  599 
(1870);  Rogers  v.  Colt,  31  N.  J.  L. 
704    (1848). 

New  York. — Lillis  v.  Mertz,  89  App. 
Div.  289,  85  N.  Y.  Suppl.  800  (1903)  ; 
Van  Pub.  Co.  v.  Westinghouse  Kerr 
&  Co.,  72  App.  Div.  121,  76  N.  Y. 
Suppl.  340  (1902);  Union  Stove 
Works  V.  Armoux,  7  Misc.  700,  28  K. 
Y.  Suppl.  23,  58  N.  Y.  St.  367  (1894)  ; 
Corse  V.  Peck,  102  N.  Y.  513,  7  N.  E. 
810  (1886)  ;  Eighmie  v.  Taylor,  98  N. 
Y.  388    (1885). 

Ohio. — Monnett  v.  Monnett,  43  Ohio 
30,  17  N.  E.  659    (1888). 

Pennsylvania. — Vito  v.  Birkel,  309 
Pa.  St.  206,  58  Atl.  137  (1904)  ;  Hat- 
field V.  Thomas  Iron  Co.,  308  Pa.  St. 
478,  57  Atl.  950   (1904). 

South  Carolina. — Burnell  &  Dunn 
Co.  V.  Chapman,  59  S.  C.  581,  38  S. 
E.   232    (1900). 

Tennessee. — Ross  v.  Carter,  1 
Hump.  415   (1839). 

Texas.  —  Harris-Hearin  Fountain 
Co.  V.  Pressler,  35  Tex.  Civ.  App.  360, 
8  S.  W.  664  (1904)  ;  Matador  L.  &  C. 
Co.  V.  White,  82  Tex.  477,  18  S.  W. 
603    (1891). 


Vermont. — Daggett  v.  Johnson,  49 
Vt.  345  (1877);  Bond  v.  Clark,  35 
Vt.  577    (1363). 

West  Virginia. — ^Anderson  v.  Sny- 
der, 21  W.  Va.  633   (1883). 

Wisconsin.- — Coman  v.  Wunderlich, 
133  Wis.  138,  99  N.  W.  612  (1904); 
Milwaukee  Boiler  Co.  v.  Duncan,  87 
Wis.  120,  58  N.  W.  232,  41  Am.  St. 
Rep.  33  (1894);  Niland  v.  Murphy, 
73  Wis.  326,  41  N.  W.  335   (1889). 

Wyoming. — Stiekney  v.  Hughes,  12 
Wyo.  397,  75  Pae.  945   (1903). 

United  States. — Burlee  Dry  Dock 
Co.  v.  Besse,  130  Fed.  444,  64  C.  C.  A. 
646  (1904);  Housekeeper  Pub.  Co.  v. 
Swift,  97  Fed.  290,  38  C.  C.  A.  187 
( 1899 )  ;  Wrought  Iron  Range  Co.  v. 
Graham,  80  Fed.  474,  35  C.  C.  A.  370 
(1897)  ;  Seitz  v.  Brewers'  Refrig. 
Mach.  Co.,  141  tJ.  S.  510,  35  L.  ed. 
837    (1891). 

Canada. — Blaikie  v.  McLennan,  33 
Nov.  Scotia  558  (1901);  Noble  v. 
Spencer,  27  U.  C.  Q.  B.  310  (1867). 

Deeds: 

Alabama. — Hess  v.  Cheney,  83  Ala. 
251,  3  So.  791   (1887). 

Arkansas. — Ferguson  v.  Peden,  33 
Ark.  150    (1878). 

California. — Garwood  v.  Wheaton, 
128  Cal.  399,  60  Pac.  961    (1900). 

Colorado. — Poage  v.  Rollins  &  Sons, 

24  Colo.  App.  537,  135  Pac.  990 
(1913);  Highland  Park  Co.  v. 
Walker.  13  Colo.  App.  352,  57  Pac. 
759    (1899). 

Connecticut. — Elliott  v.  Weed,  44 
Conn.  19  (1876);  Butler  v.  Catling, 
1  Root  310   (1791). 

Delaware. — Gam  v.  Cordrey,  4  Pen- 
new.  143,  53  Atl.  334   (1902). 

District  of  Columbia. — Towson  v. 
Smith,  13  App.  D.  C.  48  (1898)  ;  JIo- 
Cartney  v.  Fletcher,  11  App.  D.  C.  1, 

25  Wash.  L.  Rep.  403   (1897). 
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whether  the  fact  to  be  proved  is  relevant  or  not;  the  rejection  is, 


Georgia. — ^Mays  v.  Shields,  117  Ga. 
814,  45  S.  E.  68  (1903)  ;  Brownlee  v. 
Warmack,  90  Ga.  775,  17  S.  E.  102 
(1892). 

Illinois. — Grubbs  v.  Boon,  201  111. 
98,  66  N.  E.  390  (1903);  Morris  v. 
Calumet  &  C.  Canal  &  D.  Co.,  91  111. 
App.  437  (1899);  Walton  v.  Follans- 
bee,  165  111.  480,  46  N.  E.  459  (1897)  ; 
Damery  v.  Ferguson,  48  111.  App.  224 
(1892). 

Indiana. — Bailey  v.  Briant,  117 
Ind.  362,  20  N.  E.  278  (1888)  ;  Henry 
V.  Stevens,  108  Ind.  281,  9  N.  E.  358 
(1886). 

Iowa. — ^Van  Husen  v.  Omaha  Bridge 
&  T.  R.  Co.,  118  Iowa  366,  92  N.  W. 
47  (1902)  ;  McEnery  v.  MeEnery,  110 
Iowa  718,  80  N.  W.  1071   (1899). 

Kansas. — Shattuck  v.  Rogers,  54 
Kan.  266,  38  Pac.  280  (1894);  Sill 
V.  Sill,  31  Kan.  S48,  1  Pao.  556 
(1884). 

KentViOky. — Ratliflf  v.  Soward'a 
Guardian,  152  Ky.  97,  153  S.  W.  35 
(1913)  ;  Shaw  v.  Shaw,  15  Ky.  L.  Rep. 
592,  24  S.  W.  630   (1894). 

Louisiana. — ^Clark  v.  Hedden,  109 
La.  147,  33  So.  116  (1902)  ;  Boner  v. 
Mahle,  3  La.  Ann.  600  (1848). 

Maine. — ^Morrill  v.  Robinson,  71 
Me.  24   (1880). 

Maryland. — ^Neal  v.  Hopkins,  87 
Md.  19,  39  Atl.  322  (1897);  Chris- 
topher V.  Christopher,  64  Md.  583,  3 
Atl.  396  (1885)  ;  Howard  v.  Rogers,  4 
Harr.  &  J.  278    (1817). 

Massachiisetts. — Drew  v.  Wiswall, 
183  Mass.  554,  67  N.  E.  666  (1903)  ; 
Kelley  v.  Saltmarsh,  146  Mass.  585, 
16  N.  E.  460    (1888). 

Michigan. — Dye  v.  Thompson,  126 
Mich.  597,  85  N.  W.  1113   (1901). 

Minnesota. — Castle  v.  Elder,  57 
Minn.  389,  59  N.  W.  197  (1894)  ; 
MeMurphy  v.  Walker,  SO  Minn.  383 
(1874). 


Mississippi. — ^Maxwell  v.  Chamber- 
lin,  33  So.  366   (1898). 

Missouri. — O'Brien  v.  Ash,  169  Mo. 
383,  69  S.  W.  8  (1903);  Hunleth  ,. 
Leahy,  146  Mo.  408,  48  S.  W.  459 
( 1898 )  ;  Davidson  v.  Manson,  146 
Mo.  608,  48  S.  W.  635  (1898)  ;  Heit- 
kamp  v.  La  Motte  Granite  Co.,  59 
Mo.  App.  344   (1894). 

Nehraska. — Mattison  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  43  Neb.  545,  60  N. 
W.  935  (1894). 

ffeiD  Hampshire. — Gale  v.  Sulloway, 
62  N.  H.  57    (1883). 

New  Jersey. — Clark  v.  Elizabeth, 
37  N.  J.  L.  130   (1874). 

New  York. — Pascal  v.  Slavin,  144 
N.  Y.  Suppl.  354  ( 1913 )  ;  Uihlein  v. 
Matthews,  173  N.  Y.  154,  64  N.  E. 
793  ( 1902 ) ;  In  re  Ogsbury's  Estate, 
7  App.  Div.  71,  39  N.  Y.  Supp.  978 
(1896). 

North  Carolina. — Lowdermilk  v. 
Bostick,  98  N.  C.  399,  3  S.  E.  844 
(1887). 

Ohio. — Patterson  v.  Lamson,  45 
Ohio  St.  77,  12  N.  E.  531  (1887). 

Oregon. — Miller  v.  Miller,  17  Oreg. 
433,  31  Pao.  938    (1889). 

Pennsylvania. — Leibert  v.  Heitz,  7 
Pa.  Dist.  Rep.  439,  31  Pa.  Co.  Ct.  179 
( 1898 ) ;  Fuller  v.  Weaver,  175  Pa.  St. 
182,  34  Atl.  634  (1896);  Miller  v. 
Smith,  33  Pa.  St.  386   (1859). 

South  Carolina. — Jacobs  v.  Mutual 
Ins.  Co.,  56  S.  C.  558,  35  S.  E.  221 
(1899);  Jones  v.  Swearingen,  42  S. 
C.  58,  19  S.  E.  947  (1894);  Harts- 
field  V.  Chamblin,  43  S.  C.  1,  19  S.  E. 
959,  20  S.  E.  65   (1894). 

Tennessee. — Fidelity  &  C.  Ca.  v. 
O'Brien,  (Ch.  App.)  38  S.  W.  417 
(1896). 

Texas. — Clark  v.  Gregory,  87  Tex, 
189,  27  S.  W.  56  (1894);  Caffey  v. 
Caffey,  13  Tex.  Civ.  App.  616,  35  S. 
W.  738    (1896). 
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in  reality,  a  result  of  the  substantive  lavs',  under  vsrhich  the  fact  is 


Vermont. — In  re  Perkins  Estate,  65 
Vt.  313.  26  Atl.  637  (1893);  Smith 
V.  Fitzgerald,  59  Vt.  451,  9  Atl.  604 
(1887);  Pitts  V.  Brown,  49  Vt.  86, 
24  Am.  Rep.  114  (li876). 

Virginia. — Holston  Salt  &  Plaster 
Co.  V.  Campbell,  89  Va.  396,  16  S.  E. 
."374    (1892). 

West  Virginia.— Hsirtmyer  v.  Ev- 
erly,  (W.  Va.  1913),  79  S.  E.  1093; 
Pusey  V.  Gardner,  21  W.  Va.  469 
(1883)  ;  Powers  v.  Spaulding,  96  Wis. 
487,  71  N.  W.  891  (1897);  Desmond 
V.  MeNamara,  107  Wis.  126,  82  N.  W. 
701    (1900). 

United  States, — Zipelman  v.  Hip- 
well,  54  Fed.  848,  4  C.  C.  A.  609 
( 1893 ) . 

England. — ^Brydges  v.  Chandos,  2 
Ves.  Jr.  417,  30  Eng.  Rep.  702  (1794). 

Canada. — City  of  Quebec  v.  North 
Shore  R.  Co.,  27  Can.  Sup.  Ct.  103 
(1896). 

Leases: 

Alabama. — Pierce  v.  Tidwell,  81 
Ala.  399,  2  So.  15    (1886). 

Arizona. — Tietjen  v.  Snead,  3  Ariz. 
195,  24  Pac.  324    (1890). 

Arkansas. — Bloch  v.  Tucker,  (Ark. 
1913),  154  S.  W.  1140;  Colonial  & 
U  S.  Mortg.  Co.  V.  Jeter,  71  Ark.  185, 
71   S.  W.   945    (1903). 

Colorado. — Randolph  v.  Helps,  9 
Colo.  29,  10  Pac.  245   (1885). 

Connecticut. — Gulliver  v.  Fowler, 
64  Conn.  556,  30  Atl.  852  (1894); 
(Jaulfield  V.  Hermann,  64  Conn.  325, 
30  Atl.  52   (1894). 

Georgia. — Little  v.  Lary,  12  Ga. 
App.  754,  78  S.  E.  470  (1913)  ;  Car- 
ter V.  Willamson,  106  Ga.  280,  31 
S.  E.  651    (1898). 

Illinois. — University  Club  v.  Dea- 
kin,  182  111.  App.  484  (1914);  Gale 
V.  United  States  Brewing  Co.,  181  111. 
App.  381  (1914)  ;  Sliamberg  v. 
Ptearns,  78  111.  App.  587  (1913); 
Eector  v.  Hartford  Deposit  Co.,   190 


m.  380,  60  N".  E.  528  (1901),  affirm- 
ing 92  111.  App.  175  (1900)  ;  Lord  v. 
Haufe,  77  111.  App.  91  (1897). 

Indiana. — Reynolds  v.  Louisville  N. 
A.  &  C.  R.  Co.,  143  Ind.  379,  40  N.  E. 
410  (1895)  ;  Diveu  v.  Johnson,  117 
Ind.  512,  20  N.  E.  428,  3  L.  R.  A.  303 
(1.888). 

Iowa. — Kelly  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  93  Iowa  436,  61  N.  W.  957 
(1895). 

Louisiana. — ^HoUingsworth  v.  At- 
kins, 46  La.  Ann.  515,  15  So.  77 
(1894). 

Maine. — Stevens  v.  Haskell,  70  Me. 
202    (1879). 

Maryland. — Hobbs  v.  Batory,  88 
Md.  68,  37  Atl.  713    (1897). 

Massachusetts. — Walker  Ice  Co.  v. 
American  Steel  &  Wire  Co.,  185  Mass. 
463,  70  N.  E.  937  (1904);  Taylor  v. 
Coding,  182  Mass.  S31,  65  N.  E.  64 
(1902). 

Michigan. — Grashaw  v.  Wilson,  123 
Mich.  364,  82  N.  W.  73  (1900); 
Walsh  V.  Martin,  69  Mich.  29,  37  N. 
W.  40   (1888). 

Minnesota. — Haycock  v.  Johnston, 
81  Minn.  49,  83  N.  W.  494   (1900). 

Missouri. — Sandige  v.  Hill,  76  Mo. 
App.  540  ( 1898 )  ;  Tracy  v.  Union  Iron 
Wks.  Co.,  104  Mo.  193,  16  S.  W.  203 
(1891). 

Montana. — ^Armington  v.  Stelle,  27 
3  Mont.  13,  69  Pac.  115,  94  Am.  St. 
Rep.  811   (1902). 

Jiew  Hampshire. — Rollins  Engine 
Co.  v.  Eastern  Forge  Co.,  73  N.  H. 
92,   59  Atl.  382    (1904). 

New  York. — Equitable  Life  Aasur. 
iSoo.  of  U.  S.  V.  Schum,  40  Misc.  R. 
657,  83  N.  Y.  Suppl.  161  (1903); 
Nostrand  v.  Hughes,  54  App.  Div. 
602,  67  N.  Y.  Suppl.  72  (1900)  ;  Ko- 
lasky  V.  Michels,  120  N.  Y.  635,  24 
N.  E.  278,  30  N.  Y.  St.  894  (1890). 

Notth  Carolina. — Taylor  v.  Hunt, 
118  N.  C.  168,  24  S.  E.  359  (1S96). 
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not  provable  at  all,  regardless  of  its  probative  value.     Whatever 


North  Dakota. — ^Merchants'  State 
Bank  cxf  Fargo  v.  Ruettell,  12  N.  D. 
519,  97  N.  W.  853   (1903). 

Ohio. — Howard  v.  Thomas,  12  Ohio 
St.  301  (1661). 

Oregon. — Rucknian  v.  Imbler  Lum- 
ber Co.,  42  Oreg.  231,  70  Pac.  811 
(1903);  Tallmadge  v.  Hooper,  37 
Oreg.   503,   61   Pae.   349    (1900). 

Pennsylvania. — ^Williams  v.  Ladew, 
171  Pa.  St.  369,  33  Atl.  339  (1895); 
Thompson  v.  ChrlBtie,  138  Pa.  St. 
2.^0,  30  Atl.  934,  11  L.  R.  A.  236 
(1890). 

South  Carolina. — Charles  v.  Byrd, 
29  S.  C.  544,  8  S.  E.  1  (1888). 

Texas. — ^Moore-Cortes  Canal  Go.  ▼. 
Gyle,  36  Tes.  Civ.  App.  443,  82  S.  W. 
350  (1904)  ;  Texas  &  P.  Coal  Co.  v. 
Lawson,  10  Tex.  Civ.  App.  491,  31  S. 
W.  B43  (1895)  ;  Lynch  v.  Ortlieb,  70 
Tex.  737,  8  S.  W.  515  (1888). 

Vermont. — Riekard  v.  Dana,  74 
Vt.  74,  53  Atl.  113  (1903). 

Virginia. — Richmond  Ice  Co.  v. 
Crystal  Ice  Co.,  103  Va.  465,  49  S.  E. 
650    (1905). 

West  Vvrgnia. — ^Eaiowlton  v.  Camp- 
bell, 48  W.  Va.  294,  37  S.  E.  581 
(1900). 

Wisconsin. — ^Braun  v.  Wisconsin 
Rendering  Co.,  92  Wis.  245,  66  N.  W. 
196  (1896);  Scholz  v.  Dankert,  69 
Wis.  416,  34  N.  W.  394    (1887). 

United  States. — Harmon  v.  Har- 
mon, 51  Fed.  113  (1892). 

Canada. — ^McElveney  v.  McKilli- 
gan,  13  N".  B.  332  (1867). 

Letters  constituting  contract: 

Illinois. — Davis  v.  Fidelity  Fire 
Co.,  308  ni.  375,  70  N.  E.  359  (1904). 

Louisiana. — Selby  v.  Friedlander, 
22  La.  Ann.  381    (1870). 

Massachusetts. — Cook  v.  Shearman. 
103  Mass.  31    (1869). 

Mississippi. — Coats  &  Sons  v.  Ba- 
con, 77  Miss.  330,  37  So.  631   (1899). 


Missouri. — Bunce  t.  Beck,  43  Mo. 
366  (1B69). 

North  Dakota. — ^Northwestern  Fuel 
Co.  V.  Bruns,  1  N.  D.  137,  45  N.  W. 
699   (1890). 

Texas. — Johnson  v.  Portwood,  89 
Tex.  235,  34  S.  W.  596,  787  (1S96). 

United  States. — Partridge  v.  The 
Insurance  Co.,  15  Wall.  573,  31  L.  ed. 
229    (1872). 

Mortgages: 

Alabama. — Hanchey  v.  Powell,  171 
Ala.  597,  55  So.  97  (1911)  ;  Maness  v. 
Henry,  96  Ala.  454,  11  So.  410  ( 1891 ) . 

Arkansas. — Cox  v.  Smith,  99  Ark. 
218,   138  S.  W.  978    (1911). 

Caifornia. — ^Harrelson  v.  Tomich, 
107  Cal.  837,  40  Pae.  1032   (1895). 

Dakota. — Dean  v.  First  Nat.  Bank, 
6  Dak.  322,  50  N.  W.  831  (1889). 

Florida. — Patterson  v.  Taylor,  15 
Fla.  336   (1875). 

Georgia. — Dyar  v.  Walton,  79  Ga. 
466,  7  S.  E.  330  (1887). 

Illinois. — Schultz  v.  Plankinton 
Bank,  141  lU.  116,  30  N.  E.  346,  33 
Am.  St.  Rep.  390  (1893). 

Indiana. — Brimaon  v.  Henry,  140 
Ind.  455,  39  N.  E.  356  (1894). 

Iowa. — ^Farrell  v.  Wallace,  (Iowa 
1913),  143  N.  W.  488;  Kracke  v. 
Homeyer,  91  Iowa  51,  58  N.  W.  1056 
(1894). 

Kentucky. — ^MagoflSn  v.  Boyle  Nat, 
Bank,  24  Ky.  L.  Rep.  585,  69  S.  W, 
703    (1902). 

Maine. — ^Varney  v.  Hawes,  68  Me. 
442  (1878). 

Maryland. — Fowler  v.  Pendleton, 
121  Md.  297,  88  Atl.  134  (1913); 
Timms  v.  Shannon,  19  Md.  296,  81 
Am.  Dec.   632    (1872). 

Massachusetts. — Southwick  v.  Hap- 
good,  10  Cush.   119    (1853). 

Miohigan. — Williams  Bros.  Co.  v. 
Hamner,  132  Mich.  635,  94  N.  W.  176 
(1903) ;  Holmes  v.  Holmes,  129  Mich. 
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may  have  been  the  intention  of  the  parties,  the  substantive  law  f  or- 


412,  89  N.  W.  47,  95  Am.  St.  Rep. 
444    (1902). 

Minnesota. — Lawton  T.  St.  Paul 
Permanent  Loan  Co.,  56  Minn.  353, 
57  N.  W.   1061    (1894). 

Missouri. — Connersville  Buggy  Co. 
V.  Lowry,  104  Mo.  App.  186,  77  S.  W. 
771  (1903)  ;  Sigler  v.  Booze,  65  Mo. 
App.   555    (1896). 

Wevada. — Gage  v.  Phillips,  31  Nev. 
150,  26  Pac.  60,  37  Am.  St.  Rep.  494 
(1891). 

New  Jersey. — Law  v.  Smith,  68  N. 
J.  Eq.  81,  59  Atl.  327   (1904). 

New  York — Bowery  Bank  v.  Hart, 
77  App.  Div.  121,  79  N.  Y.  Suppl.  46 
(1902)  ;  Stevens  v.  Cooper,  1  Johns. 
Oh.  435    (1815). 

North  Carolina. — Woodcock  v.  Bos- 
tic,  128  N".  C.  243,  38  S.  E.  881 
( 1901 )  ;  Pollock  V.  Warwick,  104  N. 
C.  63«,  10  S.  E.  699    (1889). 

North  Dakota. — Sargent  v.  Cooley, 
13  N.  D.  1,  94  N.  W.  576  (1902); 
First  Nat.  Bank  v.  Prior,  10  N.  D. 
146,  86  N.  W.  382    (1901). 

Oregon. — Edgar  v.  Golden,  30  Oreg. 
448,  48  Pac.  1118,  60  Pa.c.  3    (1900). 

Pennsylvania.- — In  re  Schilil,  179 
Pa.  St.  308,  36  Atl.  181   (1897). 

South  Carolina. — Porter  v.  Jeffer- 
ies,  40  S.  0.  92,  18  S.  E.  339    (1893). 

Texas. — Eckford  v.  Berry,  87  Tex. 
415,  28  S.  W.  937  (1894);  Willis  V. 
Byars,  2  Tex.  Civ.  App.  134,  21  S.  W. 
330  (1893);  Hart  v.  Eppstein,  71 
Tex.  752,  10  S.  W.  85   (1888). 

Vermont. — Wing  v.  Cooper,  37  Vt. 
169    (1864). 

Washin'gton. — Goon  Gan  v.  Rich- 
ardson, 18  Wash.  373,  47  Pac.  762 
(1897). 

Wisconsin. — Krouskop  v.  Krous- 
kop,  95  Wis.  396,  70  N.  W.  475 
(1897). 

United  States. — Gair  v.  l\ittle,  49 
Fed.  198    (1892). 


Partnership  Agreements: 

Alabama. — Couch  v.  Woodruff,  63 
Ala.  466    (1879). 

Georgia. — Pursley  v.  Ramsey,  31 
Ga.   403    (1860). 

Illinois. — Evans  v.  Hanson,  43  IH. 
234    (1860). 

Indiana. — Wood  v.  Deutehman,  75 
Ind.  148    (1881). 

Michigan. — Michigan  Sav.  Bank  v. 
Butler,  98  Mich.  361,  57  N.  W.  253 
(1893). 

New  Jersey. — Van  Horn  v.  Van 
Horn,  49  N.  J.  Eq.  337,  23  Atl.  1079 
(1892). 

New  York. — Spingarn  v.  Rosenfeld, 
4  Misc.  R.  523,  34  N.  Y.  Suppl.  733, 
54  N.  Y.   St.  R.  128    (1893). 

North  Dakota. — Hennessy  v.  Griggs, 
1  N.  D.  52,  44  N.  W.  1010    (1890). 

Oregon. — Langell  v.  Langell,  17 
Oreg.  230,  20  Pac.  386   (1888). 

Pennsylvania. — Gearing  v.  Carroll, 
151  Pa.  St.  79,  34  Atl.  1045   (1893). 

Releases: 

Colorado. — Denver  &  R.  G.  R.  Co. 
v.  Sullivan,  21  Colo.  302,  41  Pac.  501 
(1895). 

Connecticut. — Drake  v.  Starks,  45 
Conn.   96    (1877). 

Illinois. — Clark  v.  Mallory,  185  111. 
237,   56  N.   E.   1099    (1900). 

Indiana. — Indianapolis  Union  R. 
Co.  v.  Houlihan,  157  Ind.  494,  60  N. 
E.   943,   54  L.  R.  A.  787    (1901). 

Kansas. — Drumm  Flato  Com's'n 
Co.  v.  Barnard,  66  Kan.  568,  73  Pac. 
257    (1903). 

Louisiana. — Morgan  v.  Morgan,  5 
La.  Ann.  230    (1850). 

Alart/lnnd. — ^Neidig  v.  Whiteford, 
29  Md.   178    (1868). 

Massachusetts. — Radigan  v.  John- 
son, 174  Mass.  68,  54  N.  E.  358 
(3899). 

Afissoiiri. — Williams       v.       Kansas 


4917 


SuBSTAifTivE  Law  Foebids. 


§  3548 


bids,  subject  to  certain  exceptions  hereafter  considered,  that  resort 
may  be  had  to  any  extrinsic  evidence,  in  order  to  ascertain  it.  The 
instrument  is  regarded  as  expressive  of  the  actual  agreement  or 


,City  S.  B.  R.  Co.,  85  Mo.  App.  103 
(luOO). 

Texas. — ^Moore  v.  Missouri,  K.  & 
T.  R.  Co.,  30  Tex.  Civ.  App.  266,  69 
6.  W.  997    (1902). 

United  States. — St.  Louis  &  S.  F. 
R  Co.  V.  Dearborn,  60  Fed.  880 
(1894). 

Subscriptions  for  Corporate  Stock: 

Georgia. — Cliattanooga,  R.  &  C.  R. 
Co.  V.  Wartlien,  98  Ga.  599,  35  S.  E. 
988    (1896). 

Illinois. — Dill  v.  Wabash  Valley  R. 
Co.,   21   111.   91    (1859). 

Indiana. — Low  v.  Studabalier,  110 
Ind.  57,  10  N.  E.  301    (1886). 

Iowa. — Langford  v.  Ottumwa  W. 
P.  Co.,  59  Iowa  283,  13  N.  W.  303 
(1882);  Gelpcke,  Winslow  &  Co.  v. 
Blake,  15  Iowa,  387,  83  Am.  Dec.  418 
(1863). 

Kansas. — Atchison,  T.  &  S.  F.  R. 
Co.  V.  Truskett,  67  Kan.  26,  73  Pac. 
563    (1903). 

Kentucky. — Logan,  etc.,  Tpk.  R. 
Co.  V.  Pettit,  2  B.  Mon.  428    (1842). 

llarijland. — Sotboron  v.  Weems,  3 
Gill.  &  J.  435  (1831). 

Vew  Hampshire. — Monadnock  R.  v. 
Felt,   52  N.   H.   379    (1872). 

'SeiD  Jersey. — ^Hanrahan  v.  Na- 
tional Bldg.  L.  L.  &  P.  Ass'n,  66  N.  J. 
L.    SO,   48   Atl.   517    (1901). 

North  Carolina. — Marshall  Foun- 
dry Co.  V.  Killian,  91  N.  C.  501,  6 
S.  E.  680,  6  Am.  St.  Rep.  539  (1888). 

South  Carolina. — Carolina  C.  G. 
«r  C.  R.  Co.  V.  Seigler,  34  S.  C.  134 
(1885). 

Texas. — Interstate  Bldg.  &  L. 
Ass'n  V.  Hunter  (Tex.  Civ.  App),  51 
e.  W.  530   (1899). 

Vermont. — Connecticut  &  P.  R. 
Co.  V.  Bailey,  34  Vt.  465,  58  Am.  Dee. 
181    (1853). 


United  States. — Davis  v  Shafer,  50 
Fed.  764    (1893). 

Suretyship,  etc.: 

Alabama. — Cresent  Brewing  Co. 
V.  Haftdley,  90  Ala.  486,  7  So.  913 
(1889-90). 

Arkansas. — West-Winfree  Tobacco 
Co.  V.  Waller,  66  Ark.  445,  51  S.  W. 
320    (1899). 

California. — Adams  v.  Wallace,  119 
Cal.   67,   51  Pac.   14    (1897). 

Connecticut. — 'Indiana  Bicycle  Co. 
V.  Tuttle,  74  Conn.  489,  51  Atl.  538 
(1902). 

Illinois. — Schroer  v.  Wessell,  89 
111.  113    (1878). 

Iowa. — McKee  v.  Needles,  133 
Iowa  195,  98  K  W.  618    (1904). 

Kansas. — Pease  Piano  Co.  v.  Mat- 
thews, 5  Kan.  App.  370,  48  Pac. 
449    (1897). 

Louisiana. — Furguson  v.  Glaze,  12 
La.  Ann.  6B7    (1856). 

Maine. — Monroe  v.  Matthews,  48 
Me.  555   (1860). 

Missouri. — Burns  v.  Limerick, 
(Mo.  App.  1914),  185  S.  W.  1166; 
Rieger  v.  Royal  Brewing'  Co.,  lOfl 
Mo.  App.   513,  80  S.  W.   969    (1904). 

Montana. — Gillett  v.  Clark,  6 
Mont.  190,  9  Pac.  833    (1886). 

Nebraska. — Crane  Co.  v.  Specht,  39 
Neb.  123,  57  N.  W.  1015,  43  Am.  St. 
Rep.  562   (1894). 

New  York. — Sherman  v.  Pedrick, 
35  App.  Div.  15,  54  N.  Y.  Suppl.  467 
(1898);  Phelps  v.  Gamewell  Fire 
Alarm  Tel.  Co.,  73  Hun  36,  25  N.  Y. 
Suppl.  654,  55  N.  Y.  St.  339    (1893). 

Ohio. — Deming  v.  Board  of  Trustees 
of  Ohio  Agr.  &  Mech.  College,  31  Ohio 
St.   41    (1878). 

Pennsylvania. — Ellmaker  v.  Frank- 
lin F.  Ins.  Co.,  5  Pa.  St.  183   (1847). 

Rhode     Island. — Di     lorio     v.     Di 
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intention  of  the  parties  and  as  controlling,  when  the  question  of 
their  intention  is  raised.^ 


Brasio,  21  R.  I.  208,  43  Atl.  1114 
(1899). 

Texas. — Page  v.  White  Sewing 
Mach.  Co.,  13  Tex.  Civ.  App.  337,  34 
S.  W.  988  (1896);  Wilkins  v.  Car- 
ter, 84  Tex.  438,  19  S.  W.  997 
(1892). 

Vermont.— Hakes  v.  Hotchklss,  23 
Vt.  231   (1851). 

Washington. — Traders'  Nat.  Bank, 
V.  Washington  Water  Power  Co.,  33 
Wash.   467,  61   Pac.   152    (1900). 

United  States. — Gilbert  v.  Moline 
Plough  Co.,  119  U.  S.  491,  30  L.  ed. 
476    (1886). 

England. — ^Holmes  v.  Mitchell,  7  J. 
Kcott  N.  S.  361,  97  E.  0.  L.  360 
(1859). 

2.  Alabama. — ^Morris  v.  Robinson, 
80  Ala.  291   (1885). 

Galifomia. — Swift  v.  Occidental 
Min.  &  P.  Co.,  141  Cal.  161,  74  Pac. 
700   (1903). 

Connecticut. — West  Haven  Water 
Co.  V.  Redfield,  58  Conn.  39,  18  Atl. 
978    (1889). 

Delaware. — ^Dale  v.  Smith,  1  Del. 
Oh.  1,  12  Am.  Dee.  64  (1814). 

Georgia. — Home  Ins.  Co.  v.  Har- 
rington, 95  Ga.  759,  23  S.  E.  666 
(1895);  Chambers  v.  Walker,  80 
Ga.   643,  6  S.  E.  165    (1888). 

Illinois. — Duggan  v.  Uppendahl, 
197  111.  179,  64  N.  E.  389   (1903). 

Indiana. — Barney  v.  Indiana  R. 
Co.,  157  Ind.  228,  61  N.  E.  194 
(1901). 

Iowa. — Congower  v.  Equitable 
Mut.  L.  &  Endow.  Ass'n,  94  Iowa 
499,  73  N.  W.  416   (1895). 

Kansas. — Citizens  Bank  v.  Brig- 
ham,  61  Kan.  737,  60  Pac.  754 
(1900). 

Maryland. — Eeker  v.  McAllister, 
45  Md.  290    (1876). 


MoiSSachusetts.-^-MaCahe  v.  Swap, 
14  Allen,  188   (1867). 

Michigan. — Baker  v.  Baird,  79 
Mich.  355,  44  N.  W.  604  (1890). 

Minnesota. — George  v.  Conhaim,  38 
Minn.  338,  37  N.  W.  791  (1888). 

Missouri. — O'Brien  v.  Ash,  169  Mo. 
283,  69  S.  W.  8    (1902). 

New  Hampshire. — Bancroft  v. 
Union  Embossing  Co.,  72  N.  H.  402, 
57   Atl.   97    (1903). 

New  York. — American  Surety  Co. 
V.  Thurber,  121  N.  Y.  655,  33  N.  E. 
1129    (1890). 

Oregon. — Beezley  v.  Crossen,  16 
Oreg.  72,  17  Pac.  577   (1888). 

South  Carolina. — Ooates  &  Sons  v. 
Early,  46  S.  C.  230,  34  S.  E.  305 
(1895). 

Tennessee. — Garner  v.  Taylor,  58 
S.  W.  758   (1900). 

Texas. — Pasteur  Vaccine  Co.  v. 
Burkey,  23  Tex.  Civ.  App.  233,  54  S. 
W.  804  (1899);  Farley  v.  Deslonde, 
69  Tex.  458,  6  S.  W.  786   (1888). 

Vermont. — In  re  Haynes  Estate,  69 
Vt.  553,  38  Atl.  340   (1897). 

United  States. — Phoenix  Ins.  Co.  v. 
Wilcox  &  Gibbs  Guano  Co.,  65  Fed. 
724,  13  C.  C.  A.  88    (1895). 

"  When  parties  have  deliberately 
put  their  mutual  engagements  into 
writing  in  such  language  as  imports 
a  legal  obligation,  it  is  only  reason- 
able to  presume  that  they  have  intro- 
duced into  the  written  instrument 
ei^ery  material  term  and  circum- 
stance; and,  consequently,  all  parol 
testimony  of  conversations  held  be- 
tween the  parties,  or  of  declarations 
made  by  either  of  them,  whether  be- 
fore or  after,  or  at  the  time  of  the 
completion  of  the  contract,  will  bo 
rejected."  Naumberg  v.  Young,  44 
N.  J.  L.  331,  339  (1882),  per  Depue, 
J. 
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Of  force  in  Porto  Rico. — This  general  rule  has  been  construed 
by  the  United  States  Supreme  Court  as  being  of  force  in  Porto 
Eico  and  has  been  held  to  apply  to  a  mortgage  executed  there  in 
1885.3 


§  3549.  (Parol  Evidence  Rule);  Private  Documents;  Reason 

Underlying. —  It  is  upon  the  theory  of  a  merger  in  the  writing 
of  all  previous  negotiations  and  that  the  parties  have  embodied 
therein  their  final  and  complete  agreement,  that  the  rule  is 
founded.-'     Preliminary  to  a  meeting  of  minds,  it  is  an  ordinary 


3.  "The  rule  prohibiting  written 
contracts  from  being  varied  by  parol 
is  not  confined  to  the  common  law, 
but  was  of  force  in  Porto  Rico  when 
this  mortgage  was  made,  and  its  en- 
forcement in  construing  the  descrip- 
tive clause  according  to  accepted 
rules  governing  boundaries,  preserves 
the  rights  of  the  parties  here."  Veve 
v.  Sachez,  226  U.  S.  234,  241,  33  S. 
Ct.  36,  39  L.  ed.  673  (1912),  per  Mr. 
Justice  Lamar. 

§  3549>-l  Alabama. — Sellers  v. 
Dickert    (Ala.   1914),  64  So.  40. 

California. — Channel  Commercial 
Co.  V.  Hourihan  (Cal.  App.  1913), 
129  Pac.  947. 

Colorado. — Nesmith  v.  Martin,  32 
Colo.  77,  75  Pae.  590   (1904). 

Connecticut. — Galpin  v.  Atwater, 
S9  Conn.  93,  97  <1860). 

Delaware, — Connaway  v.  Wright's 
Adm.,  5  Del.   Ch.  472    (1883). 

District  of  Coluinbia. — ^Rogers  v. 
Garland,  18  Wash.  L.  Rep.  381 
(1890). 

Georgia. — Arnold  v.  Malsby,  120 
Ga.  586,  48  S.  E.  132   (1904). 

Idaho. — Jacobs  v.  Shenon,  3  Idaho, 
S74,   29   Pac.   44    (1892). 

Illinois. — Telluride  Power  Trans- 
mission Co.  V.  Crane  Co.,  208  111.  218, 
70  N.  E.  319  (1904);  Silberschmidt 
V.  Silberschmidt,  113  111.  App.  58 
(1904);  Union  Special  Sew.  Mach. 
Co.  V.  Lockwood,  110  111.  App.  387 
(1903). 


Indiana. — Smith  v.  McClain,  145 
Ind.  77,  45  N.  E.  41    (1896). 

Indian  Territory. — Swofford  Bros. 
Dry  Goods  Co.  v.  Smith-McCord  Dry 
Goods  Co.,  1  Ind.  Ter.  314,  37  S.  W. 
103    (1896). 

Maryland. — Scott  v.  Baltimore  & 
0.  R.  Co.,  98  Md.  475,  49  Atl.  327 
(1901). 

Michigan. — Leffel  v.  Piatt,  126 
Mich.  443,  86  N.  W.  65  (1901);  Co- 
hen V.  JackoDoioe,  101  Mich.  409,  59 
ISr.   W.   665    (1894). 

Mississippi. — Kerr  v.  Kuykendall, 
44  Miss.  137    (1870). 

Missouri. — ^Tjams  v.  Provident  Sav. 
L.  Assur.  Soc,  185  Mo.  466,  84  S.  W. 
51  (1904);  Harrington  v.  Brockman 
Com.  Co.,  107  Mb.  App.  418,  81  S. 
W.   629    (1904)-. 

Montana. — Taylor  v.  Holter,  1 
Mont.   688,   694    (1872). 

Nebraska.— Bradley  &  Co.  v.  Basta, 
71  Neb.  169,  98  N.  W.  697  (1904); 
Norfolk  Beet  Sugar  Co.  v.  Brrger,  1 
Neb.  (Unoff.)  151,  95  N.  W.  336 
(1901). 

New  Jersey. — Naumberg  v.  Young, 
44  N.  J.  L.  331,  341,  43  Am.  Eep.  380 
(1882). 

New  York.— King  v.  Hudson  River 
Realty  Co.,  310  N.  Y.  487,  104  N.  E. 
926  (1914);  Gormully  &  J.  Mfg.  Co. 
V.  Cross,  25  Misc.  R.  336,  55  N.  Y. 
Suppl.  527  (1898);  Bopp  v.  Askins] 
31  N.  Y.  St.  555  (10  N.  Y.  Suppl. 
539)    (1S90). 
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thing  that  there  will  he  a  series  of  conversations  or  correspondence, 
consisting  of  proposals,  modifications,  alterations  and  the  like. 
The  proposition  as  first  made  is  seldom  accepted.  It  is  goucrallj 
followed  by  some  modification  by  the  other  party.  This  may  occur 
several  times  before  a  final  agreement  is  made  satisfactory  to  both 
parties.  When  this  result  has  been  reached  they  may  then  decide 
that  the  terms,  as  finally  agreed  upon,  shall  be  reduced  to  writing, 
or  it  may  be  one  which  the  law  requires  to  be  in  such  form.  In 
either  event,  when  this  is  done,  the  instrument  must  be  regarded 
as  embodying  and  fully  expressing  the  agreement  into  which  they 
have  entered,  to  the  extent  of  both  nullifying  aU  previous  negotia- 
tions, inconsistent  therewith,  and  as  merging  all  others  therein. 
The  writing,  subject  to  certain  exceptions  hereinafter  considered, 
becomes  conclusive  upon  them.  To  permit  the  reception  of  parol 
evidence  would,  in  the  intendment  of  law,  defeat  the  very  object 
to  be  accomplished  by  reducing  the  agreement  to  a  written  form.^ 


Oklahoma. — Ripy  &  Son  v.  Art 
Wall  Paper  Mills  (Okla.  1914),  136 
Pac.  1080;  Liverpool,  L.  &  G.  Ins.  Co. 
V.  Ricbardson  Lnmb.  Co.,  11  Okla. 
579,  69  Pac.  936,  affirmed  in  11  Okla. 
585,   69   Pac.   938    (1902). 

Tennessee. — Kearly  v.  Duncan,  38 
Tenn.  397,  73  Am.  Dec.  179    (1858). 

Texas. — Union  Central  L.  Ins.  Co. 
V.  Chowning,  8  Tex.  Civ.  App.  455,  28 
S.   W.   117    (1894). 

West  Virginia. — Providence  Wash- 
ington Ins.  Co.  V.  Board  of  Educa- 
tion, 49  W.  Va.  60,  38  S.  E.  679 
(1901). 

Wisconsin. — Tietz  v.  Tietz,  90  Wis. 
66,   63  N.   W.   939    (1895). 

United  States. — Cressey  v.  Inter- 
national Harvester  Co.,  206  Fed.  29, 
134  C.  C.  A.  163  (1613)  ;  Union  Sell- 
ing Co.  V.  Jones,  138  Fed.  673,  63  C. 
C.  A.  334  (1904);  Seitz  v.  Brewers 
Refrigerating  Macli.  Co.,  141  U.  S. 
510,  35  L.  ed.  837,  12  S.  Ct.  46 
(1891)  ;  DeWitt  v.  Berry,  134  U.  S. 
306,  10  S.  Ct.  536,  36  L.  ed.  896 
(1890). 

"  The  general  rule  may  be  thus  ex- 
pressed:     When    the    parties    to    a 


contract  have  deliberately  put  their 
engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation 
without  any  uncertainty  as  to  the 
object  or  extent  of  their  engagements, 
it  is  conclusively  presumed  that  every 
part  of  their  contract  was  reduced  to 
writing  and  all  oral  evidence,  there- 
fore, of  what  was  said  during  the 
negotiation  of  the  contract,  or  at  the 
time  of  its  execution,  must  be  ex- 
cluded on  the  ground  that  the  parties 
have  made  the  writing  the  only  re- 
pository and  memorial  of  the  truth, 
and  whatever  is  not  found  in  the 
writing  must  be  understood  to  have 
been  waived  and  abandoned."  Van 
Syckel  v.  Dalrymple,  32  N".  J.  Eq. 
233,  335  (1880),  per  Van  Fleet,  V. 
C 

2.  Colorado. — Randolph  v.  Helps, 
9  Colo.  29,  10  Pac.  245    (1885). 

Connecticut. — Excelsior  Needle  Co. 
v.  Smith,  61  Conn.  56,  23  Atl.  693 
(1891). 

District  of  Columhia. — Rogers  v. 
Garland,  18  Wash.  L.  Rep.  381 
(1883). 

Georgia. — Bass    Dry   Goods    Co.   v. 
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§   3550.  (Parol  Evidence  Rule;  Private  Documents);   Not 

Conclusive  Against  Strangers. —  The  parties  to  an  agreement  are 
the  ones  who  are  responsible  for  what  is  expressed  by  them  in  the 
writing.  If  it  contains  something  not  intended,  or  omits  some 
terms  which  should  have  been  inserted,  they  and  their  privies  are, 
nevertheless,  bound  thereby.     The  rule,  however,  does  not  extend 


Granite  City  Mfg.  Co.,  113  Ga.  1143, 
39  S.  E.  471    (1901). 

Illinois. — Ellis  v.  Conrad  Seipp 
Brew.  Co.,  307  111.  391,  69  N.  E.  808 
(1904);  Columbia  Casino  Co.  v. 
World's  Columbian  Exposition,  85  111. 
App.  369    (1899). 

Indiana. — Henry  School  Trop  v. 
Meredith,  33  Ind.  App.  607,  70  N.  E. 
393    (1903). 

Kansas. — MeMnllen  v.  Carson,  48 
Kan.  263,  29  Pac.  317    (1892). 

Louisiana. — Tenney  v.  Abraham,  43 
La.  Ann.  240,  9  So.  40   (1891). 

Mame. — McLeod  v.  Johnson,  96 
Me.  271,  53  Atl.  760   (1903). 

Maryland. — Warren  Glass  Wks. 
Co.  V.  Keystone  Coal  Co.,  65  Md.  547, 
5  Atl.  253,  20  Am.  Rep.  732   (1886). 

Massachusetts. — Morton  v.  Clark, 
181  Mass.  134,  63  N.  E.  409   (1902). 

Michigan. — Rough  v.  Breitung,  117 
Mich.  48,  75  N.  W.  147  (1898)  ; 
Sheley  v.  Brooks,  114  Mich.  11,  72 
N.  W.  37   (1897). 

Minnesota. — ^Aultman  v.  Falkum, 
47  Minn.  414,  50  N.  E.  409    (1891). 

Nebraska. — ^Miller  v.  Gunderson,  48 
Neb.  715,  67  N.  W.  769   (1896). 

New  Hampshire. — Saddlery  Hdw. 
Mfg.  Co.  V.  Hillsborough  Mills,  68 
X.  H.  216,  44  Atl.  300,  73  Am.  St. 
Kep.  569    (1894). 

New  Jersey. — Camden  &  T.  R.  Co. 
V.  Adams,  62  N,  j.  j;q.  656,  51  Atl. 
24    (1902). 

New  York. — Uihlein  v.  Matthews, 
172' N.  Y.  154,  64  N.  E.  793  (1902); 
Morowsky  v.  Eohrig,  4  Misc.  R.  167, 
53  N.  Y.  St.  R.  320,  23  N.  Y.  Suppl. 
880    (1893). 

North  Carolina. — Patterson  v.  Wil- 


son, 101  N.  0.  594,  8  S.  E.  341 
(1888). 

OAio.— Tuttle  V.  Burgett,  53  Ohio 
St.  498,  42  N.  E.  437,  53  Am.  St.  Rep. 
649,  30  L.  R.  A.  314   (1895). 

Pennsylvania. — Harris  v.  Sharp- 
less,  15  Pa.  Super.  Ct.  643  (1901). 

South  Carolina. — Kishburne  v. 
Smith,  34  S.  C.  330,  13  S.  E.  525 
(1890). 

Tennessee. — Price  v.  Allen,  9 
Humph.   703    (1849). 

Virginia. — Hardin  v.  Kelley,  89 
Va.  333,  15  S.  E.  894    (1893). 

Washington. — Hindle  v.  Holcomb, 
34  Wash.  336,  75  Pac.  873    (1904). 

West  Virginia.  —  Knowlton  v. 
Campbell,  48  W.  Va.  294,  37  S.  E. 
581    (1900). 

Wisconsin. — Vogt  v.  Shienbeck,  123 
Wis.  491,  100  N.  W.  820,  106  Am.  St. 
Rep.  989,  67  L.  R.  A.  756   (1904). 

United  States. — Union  Stock  Yards 
&  Transit  Co.  v.  Western  Land  & 
Cattle  Co.,  59  Fed.  49,  7  C.  C.  A. 
660  (1893)  ;  De  Witt  v.  Berry,  134 
U.  S.  306,  36  L.  ed.  896,  10  S.  Ct. 
536    (1890). 

"  This  rule  of  the  common  law  may 
be  traced  back  to  a  remote  antiquity. 
It  is  a  rule  founded  on  the  obvious 
inconvenience  a.nd  injustice  that 
Avould  result  if  matters  in  writing, 
made  by  advice  and  on  considi^ration, 
and  intended  finally  to  embody  the 
entire  agreement  between  the  parties, 
were  liable  to  be  controlled  by  wha*. 
Lord  Coke  expressively  calls  •  The 
uncertain  testimony  of  slippery  mem- 
ory.' "  Naumberg  v.  Young,  44  N. 
J.  L.  331,  338   (1882),  per  Depue,  J. 
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further  in  its  operation  so  as  to  include  strangers  to  the  agreement.^ 
The  latter  will  not  be  considered  as  bound  or  prejudiced  by  what 


§  3550-1.  Alabama. — British  & 
Amer.  Mtge.  Co.  v.  Cody,  135  Ala. 
632,  33  So.  832  ( 1902 )  ;  Holly  v. 
Pruitt,  77  Ala.   334    (1884). 

Arkansas. — ^Gates  v.  Steele,  48  Ark. 
539,  4   S.   W.  53    (1886). 

California. — Dunn  v.  Price,  112 
Cal.  46,  44  Pae.  354  (1896);  Huss- 
man  v.  Wilke,  50  Cal.  250  (1875). 

Gonnecticut. — Johnson  v.  Black- 
man,  11  Conn.  342    (1836). 

Florida.' — Roof  v.   Chattanooga   W. 

5.  P.   Co.,   36   Fla.   284,   18   So.    597 
(1895). 

Georgia. — Dickey  v.  Grice,  110  Ga. 
315,  35  S.  E.  291   (189'9). 

Illinois. — Knudson  v.  Wacker  & 
Birk  Brewing  &  Malting  Co.,  182  Til. 
App.  396  (1914);  Northern  Assur. 
Co.  V.  Chicago  Mut.  B.  &  L.  Ass'n, 
198  111.  474,  64  N".  E.  979,  affirming 
98  111.  App.  153  (1902)  ;  Washburn 
&  Moen  Mfg.  Co.  v.  Chicago  Galvan- 
ized Wire  Fence  Co.,  109  III.  71 
(1884). 

Indiana.- — Burns  v.  Thompson,  91 
Ind.  146   (1883). 

Indian  Territory. — Central  Coal  & 
Coke  Co.  V.  Good,  4  Ind.  Terr.  74,  64 

6.  W.  677    (1901). 

Iowa. — Livingston  v.  Heck,  123 
Iowa  74,  94  N.  W.  1098  (1903)  ;  De- 
Goey  V.  Van  Wyk,  97  Iowa  491,  66 
]S'.  W.  787   (1896). 

Kentucky. — Williams  v.  National 
Cash  Register  Co.,  157  Ky.  836,  164 
S.  W.  112  (1914);  Providence  Sav. 
L.  Assur.  Soc.  v.  Johnson,  115  Ky. 
S4,  73  S.  W.  754  (1903)  ;  Edwards  v. 
Ballard,  14  B.  Mon.  289  (1853). 
.  Louisiana. — Gary  v.  Richardson,  35 
La.  Ann.  505  ( 1883 )  ;  Blake  v.  Hale, 
15  La.  Ann.  49    (1867). 

Maine. — Burnham  v.  Dorr,  73  Me. 
1S8    (1881). 

Maryland. — Fant  v.  Spigg,  50  Md. 
551   (1878). 


Massachusetts. — Walker  Ice  Co.  v. 
American  Steel  &  Wire  Co.,  185  Mass. 
463,  70  N.  E.  937    (1904). 

Michigan.— 'E.ighstom  v.  Burdette, 
61  Mich.  54,  27  N.  W.  852   (1886). 

Minnesota. — Pfeifer  v.  National 
Live  Stock  Ins.  Co.,  63  Minn.  536,  64 
N.  W.  1018  (1895)  ;  Horn  v.  Hausen, 
56  Minn.  43,  57  N.  W.  315,  33  L.  R. 
A.  617  (1893);  National  Car  &  L. 
Builder  v.  Cyclone  Steam  Snow 
Plow  Co.,  49  Minn.  125,  51  N.  W. 
657    (1892). 

Mississippi. — Whitney  v.  Cowan, 
55  Miss.  626    (1878). 

Missouri. — McKee  v.  St.  Louis,  17 
Mb.  184    (1852). 

Nebraska. — Barbar  v.  Martin,  67 
Neb.  445,  93  N.  W.  722  (1903)  ;  First 
Nat.  Bank  v.  Tolerton  &  Stetson,  97 
N.  W.  248,  5  Neb.  (Unoff.)  43 
(1903). 

Nevada. — Bank  of  California  v. 
White,   14  Nev.  373    (1879). 

New  Hampshire. — French  v.  West- 
gate,  71  N.  H.  510,  53  Atl.  310 
(1902) ;  Woodman  v.  Eastman,  10  N. 
H.   359    (1839). 

"New  Jersey. — ^Elliott  v.  Moreland, 
69  N.  J.  L.  216,  54  Atl.  324  (1903) ; 
First  Nat.  Bank  of  Plainfleld  v.  Dunn, 
55  N.  J.  L.  404,  27  Atl.  908    (1893). 

New  Yoj-fc.— Barro  v.  Saitta,  145 
N.  Y.  Suppl.  849  (1914);  Folinsbee 
V.  Sawyer,  157  N.  Y.  196,  51  N.  E. 
994  (1898);  Hankinson  v.  Vantine, 
153  N.  Y.  30,  46  N.  E.  292  (1897)  ; 
Dempsey  v.  Kipp,  61  N.  Y.  463 
(1875)  ;  Overseers  of  Poor  of  New 
Berlin  v.  Overseers  of  Poor  of  Nor- 
wich, 10  Johns.  239    (1813). 

OWo.-^Clapp.  V.  Banking  Co.,  50 
Ohio  St.  538,  35  N.  E.  308   (1893). 

Orepom.— Pacific  Biscut  Co.  v.  Dug- 
ger,  42  Oreg.  518,  70  Pao.  533  (1902). 

/'cn)isi/?rajM'a.— Selser's  Estate,  141 
Pa.  St.  529,  31  Atl.  777  (1891). 
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may  be  contained  witMn  the  four  corners  of  the  instrument.  In 
their  case  the  parol  evidence  does  not  apply,  but  they  will  be  per- 
mitted to  go  outside  of  the  writing  and  show  the  exact  transaction, 


South  Dakota. — Jewett  v.  Sund- 
baek,  5  S.  D.  Ill,  68  N.  W.  20 
(1894). 

Tennessee. — Myers  v.  Taylor,  107 
Tenn.  364,  64  S.  W.  719  (1901) ;  Au- 
gust V.  Seeskind,  6  Cold.  166  (1868). 
Tea}as. — Clayton  v.  Phillip  (Tex. 
Civ.  App.  1913),  159  S.  W.  117; 
Kahle  v.  Stone,  95  Tex.  106,  65  S.  W. 
623  (1901);  Brokel  v.  MeKechnie,  69 
Tex.  33,  6  S  W.  623  (1387)  ;  Hughes 
V.  Sandal,  35  Tex.  162  (1860). 

Utah. — ^Moyle  v.  Congregational 
Soe.  of  Salt  Lake  City,  16  Utah  69, 
50  Pac.  806   (1897). 

Vermont. — Fonda  v.  Burton,  63  Vt. 
355,  23  AtL  594   (1891). 

Virginia. — Bruce  v.  Eoper  Lumb. 
Co.,  87  Va.  381,  13  S.  E.  153,  24  Am. 
St.   Kep.   657    (1891). 

Washington. — Watson  v.  Hecla 
Mining  Co.  (Wash.  1914),  140  Ji-ac. 
317;  Carmaok  v.  Drum,  33  Wash. 
236,   73  Pac.  377,  785    (1903). 

Wisconsin. — Simanek  v.  Nemetz, 
120  Wis.  42,  97  N.  W.  508  (1903). 

United  States. — Sigua  Iron  Co.  v. 
Greene,  68  Fed.  207,  31  C.  C.  A.  477, 
59  U.  S.  App.  555  (1898);  Barreda 
V.  Silsbee,  31  How.  146,  16  L.  ed.  86 
(1858). 

"  The  parties  to  the  suit  were  not 
the  parties  to  the  note  and  contract. 
The  rule  which  excludes  parol  testi- 
mony for  the  purpose  of  varying  or 
contradicting  a  written  contract  is 
confined  to  the  parties  to  the  con- 
tract, or  their  privies,  and  does  not 
prevent  strangers  thereto  from  intro- 
ducing such  evidence.  •  •  »  xhe 
plaintiff  was  not  a  party  to  the  note 
and  contract  between  Wilson  and  the 
defendant,  and  was  therefore  not 
bound  by  it.  If  it  speak  falsely,  or 
Jails  to  speak  the  whole  truth,  he  is 


not  to  blame,  and  can  show  the  truth, 
even  by  the  testimony  of  one  of  the 
parties  who  is  legally  bound  by  its 
terms.  We  think  that  the  evidence 
was  properly  admitted."  Kellogg  v. 
Tompson,  143  Mass.  76,  77,  6  N.  E. 
860   (1886),  per  Gardner,  J. 

'■'  The  parties  to  the  deed  are  not 
here  contending  as  to  its  legal  effect, 
nor  is  one  of  such  parties  seeking,  as 
against  the  other,  to  show  that  their 
real  agreement  was  different  from 
that  which  the  law  declares  to  result 
from  the  written  instruments  by 
which  they  chose  to  express  and 
carry  into  effect  their  intentions. 
Only  as  between  the  parties  to  an 
instrument  and  their  privies  is  it 
conclusive  and  unimpeachable  by 
parol  evidence."  Clerihew  v.  West 
Side  Bank,  50  Minn.  588,  544,  52  N. 
W.  967   (1892),  per  Dickinson,  J. 

Application  of  the  rule  stated  in 
text  to 

Deeds: 

Indiana. — Beasley  t.  Phillips,  30 
Ind.  App.  182,  50  N.  E.  488   (1898). 

Iowa. — ^Newburn  v.  Lucas,  136 
Iowa  85,  101  N.  W.  730   (1904). 

Kansas. — Beagle  v.  Dennis,  8  Kan. 
App.  151,  55  Pac.  469   (1898). 

Massachusetts. — Smith  v.  Abing- 
ton  Sav.  Bank,  171  Mass.  178,  50  N. 
E.  545   (1898). 

Michigan. — Edwards  v.  Clark,  83 
Mich.  346,  47  N.  W.  112,  10  L.  E,.  A. 
659   (1890). 

Minnesota. — ^Allen  v.  Allen,  43 
Minn.  462,  51  N.  W.  473   (1893). 

Nebraska. — Stanisics  v.  McMurtry, 
64  Neb.  761,  &0  N.  W.  884   (1903). 

New  Bampshire. — Gill  v.  Fcrrin, 
71  N.  H.  431,  53  Atl.  558  (1903). 

Ohio. — Hott  V.  McDonough,  2  Ohio 
C.  Dec.  100   (1888). 
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even  though  the  evidence  offered  may  contradict  the  terms  ex- 
pressed. 

§  3551.  (Parol  Evidence  Rule;  Private  Documents);  Con- 
sideration; When  Evidence  Admissible  to  Show. — Parties  are 
not  ordinarily  concluded  by  the  consideration  stated  in  a  written 
instrument  but  will  be  permitted  to  show  what  in  fact  was  the  true 
consideration.-^    It  frequently  occurs,  more  often  in  assignments, 


§  3551-1.  Alabama. — Burroughs  v. 
Pate,  166  Ala.  233,  51  So.  978 
(1910)  ;  Manning  v.  Pippen,  86  Ala. 
357,  5  So.  572    (1888). 

A/rkansas. — Felker  v.  Eice  (Ark. 
1B14),  161  S.  W.  163;  Bass  v. 
Starnes   (Ark.  1913),  158  S.  W.  136. 

California. — Gindery  v.  Green,  95 
Cal.  630,  30  Pae.  786   (1892). 

Georgia. — Carter  v.  Walden,  136 
Ga.  700,  71  S.  E.  1047  (1911); 
Hentz  &  Co.  v.  Booz,  8  Ga.  App.  577, 
70  S.  E.  108  (1911);  Pavlioski  v. 
Klassing,  134  Ga.  704,  815,  68  S.  E. 
511  (1910);  Reese  v.  Strickland,  96 
Ga.  784,  22  S.  E.  323   (1895). 

Illinois. — Seacord  v.  Seacord,  160 
111.  App.  338  (1912);  Bradshaw  v. 
Coombs,   102  111.  438    (1882). 

Indiana. — Wabash  K.  Co.  v.  Grate, 
53  Ind.  App.  583,  102  N.  E.  155 
(1913);  Hanlon  v.  Conrad-Kemmerer 
Glue  Co.,  53  Ind.  App.  504,  102  N.  E. 
48  (1913)  ;  Doan  v.  Cleveland.  C,  C. 
&  St.  L.  R.  Co.  (Ind.  App.  1912), 
98  N.  E.  321;  American  Car  & 
Foundry  Co.  v.  Smock  (Ind.  App. 
1910),  91  N".  E.  749;  Illinois  Cent.  R. 
Co.  V.  Fairchild  (Ind.  App.  1910); 
91  N.  E.  836 ;  Wolfe  v.  McMillan,  117 
Ind.  587,  20  N.  E.  509  (1888); 
Wolfe  V.  McMillan,  117  Ind.  587,  20 
N.  E.  509    (1888). 

Iowa. — Shoenhair  v.  Merrill,  (Iowa 
1914),  145  N.  W.  919. 

Kentuclcy. — Champion  v.  M'unday, 
85  Ky.  31,  2  S.  W.  546   (1887). 

Maryland. — Dinsmore      v.      Maag- 


Wahmann  Co.,  122  Md.  177,  89  Atl. 
S99   (1914). 

Massachusetts. — Hill  v.  Whidden, 
158  Mass.  267,  33  N.  E.  526    (1893). 

Minnesota. — Zelch  v.  Hirt,  59^ 
Minn.  360,  61  N.  W.  20  (1894)  ;  Horn 
V.  Hausen,  56  Minn.  43,  57  N.  W.  315 
(1893);  Bolles  v.  Saehs,  37  Minn. 
315,  33  N.  W.  863   (1887). 

Missouri. — Cham:bers  v.  Chambers, 
227  Mo.  362,  127  S.  W.  86  (1910); 
Hickman  v.  Hickman,  55  Mo.  App. 
303  (1893)  ;  Jackson  v.  Chicago,  etc., 
R.  R.,  54  Mo.  App.  636   (1893). 

Nebraska. — Franklin  State  Bank  v. 
Chaney,  94  Neb.  1,  142  N.  W.  537 
(1913);  Goodman  v.  Smith,  94  Neb. 
227,  142  N.  W.  531  (1913)  ;  Luce  v. 
Foster,  42  Neb.  818,  60  N.  W.  1027 
(1894). 

New  York. — Loftus  v.  Benjamin, 
133  N.  Y.  Suppl.  275    (1910). 

North,  Carolina. — Hodges  v.  Wil- 
son, 165  N.  C.  333,  81  S.  E.  340 
(1914);  Jones  v.  Jones,  164  N.  C. 
320,  80  S.  E.  430  (1914)  ;  Johnson  v. 
East  Carolina,  etc.,  R.  R.,  116  N.  C. 
926    (1895). 

Oregon. — Velten  v.  Carmack,  33 
Greg.  382,  31  Pae.  658    (1893). 

Pennsylvania. — Press  Pub.  Co.  v. 
Reading  News  Agency,  44  Pa.  Super. 
Ct.  428  (1911)  :  Shank  v.  Coulthard, 
19   Grant's  Ch.  334    (1873). 

Rhode  Island. — Wood  v.  Moriarty, 
15  R.  I.  518,  9  Atl.  427   (1887). 

South  Carolina. — Rawls  v.  Ameri- 
can Central  Ins.  Co.,  97  S.  C.  189,  81 
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contracts  of  sale  and  deeds  that  the  actual  consideration  is  not 
given.  In  many  instances  the  instrument  recites  merely  the  pay- 
ment of  some  nominal  sum,  when  the  actual  consideration  consists, 
in  addition  thereto,  of  an  agreement  to  pay  some  additional  sub- 
stantial amount  of  money,  or  to  perform  some  act.  In  such  cage 
a  recital  of  payment  is  regarded  as  merely  in  the  nature  of  a  receipt 
which,  like  other  receipts,  is  not  subject  to  the  operation  of  the 
parol  evidence  rule.  In  all  such  cases  the  actual  consideration 
may  be  shown. 

Where,  however,  the  statement  of  the  consideration  does  not  con- 
sist of  a  mere  recital  of  something  paid  or  to  be  paid,  but  sets  forth 
mutual  obligations  in  detail,  which  in  fact  constitute  the  terms  of 
a  contract,  a  situation  seems  to  be  presented  justifying  the  exclu- 
sion of  extrinsic  evidence  tending  to  vary  or  contradict  it.^ 


S.  E.  505  (1914)  ;  Brice  v.  Miller,  35 
S.  C.  537,  15  S.  E.  273    (1891). 

Texas. — Womaek  v.  Wamble,  (Tex.) 
37   S.  W.  154    (1894). 

Vermont. — Green  v.  Randall,  51 
Vt.   67    (1878). 

Virginia. — Martin  v.  Hall,  (Va. 
1913),  79  S.  E.  330;  MoKee  ?. 
Bunting-McNeal  Real  Estate  Co.,  114 
Va.  639,  77  S.  E.  515  (1913);  At- 
lantic Trust  &  Dep.  Co.  v.  Union 
Trust  &  Title  Corp.,  Ill  Va.  574,  69 
S.  E.  975  (1911)  ;  Straus  v.  Bodeker, 
86  Va.  543,  10  S.  E.  570   (1889). 

Wisconsin. — Beckman  v.  Beckman, 
86  Wis.   655,  57  N.  W.   1117    (1894). 

United  States. — In  re  Signor,  203 
Fed.  753  (1913);  Fire  Ins.  Co.  v. 
Wickham.  141  U.  S.  564,  9  Sup.  Ct. 
113,  35  L  ed.  860    (1891). 

Canada. — Davis  v.  McSherry,  T  Q. 
B.  U.   C.  490   (1850). 

"  The  rule  is  well  settled  that  all 
prior  or  contemporaneous  oral  agree- 
ments are  merged  in  the  written  con- 
tract where  one  is  made,  but  it  is 
just  as  well  settled  that  where  the 
statement  of  the  consideration  ap- 
pears in  a  written  deed  or  contract 
as  a  mere  recital  of  a,  fact  and  not 
as  the  expression  of  an  intention  to 
20 


regard  the  nature  of  the  considera- 
tion as  a  contractual  subject,  it  is 
open  to  explanation  by  parol  evi- 
dence." Kriling  v.  Cramer,  152  Mo. 
App.  431,  438,  133  S.  W.  655  (1911), 
per  Johnson,  J. 

2.  Arkansas. — Williams  v.  Chicago 
R.  I.  &  P.  Ry.  Co.,  (Ark.  1913),  153 
S.  W.  967. 

Illinois. — Wilford  v.  Bliss,  174  111. 
App.  28   (1913). 

Indiana. — Wabash  R.  Co.  v.  Grate, 
53  Ind.  App.  583,  102  N.  E.  155 
(1913). 

Missouri. — Dodge  v.  Cutrer,  100 
Miss.  647,  58  So.  208   (1913). 

South  Carolina. — Gill  v.  Ruggles, 
97  S.  C.  378,  81  S.  E.  519   (1914). 

Texas. — ^Luckenbach  v.  Thomas 
(Tex.  Civ.  App.  1914),  166  S.  W. 
99. 

"  The  contract  in  question  is  un- 
ambiguous and  appears  to  be  clearly 
and  fully  expressed  by  the  writing 
in  all  its  terms.  It  is  a  contract,  in 
substance,  by  which  appellant  re- 
linquishes all  right,  title  and  interest 
in  said  original  contract  and  surrend- 
ers the  same  to  Bliss  and  Barnes  in 
consideration  that  they  shall  sur- 
render to  appellant  the  said  bond  and 
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§  3552.  (Parol  Evidence  Rule;  Private  Documents);  Re- 
ceipts.— A  receipt,  in  so  far  as  it  does  not  amount  to  a  contract 
and  is  not  an  embodiment  of  any  agreement  between  the  parties, 
but  is  simply  an  acknowledgment  of  payment,  is  regarded  merely 
as  a  prima  facie  admission  and  as  not  within  the  meaning  of  the 
parol  evidence  rule.^  Nor  is  the  situation  altered  by  the  fact  that 
it  purports  to  be  in  full  of  all  demands.^ 


1  L-lease  all  their  right,  title  and  in- 
terest therein  to  appellant.  The  con- 
siderations expressed  is  more  than  a 
mere  statement  of  fact  or  acknowl- 
edgment of  payment  of  a  money  con- 
sideration, and  is  in  its  nature  con- 
tractual. It  purports  to  be  a  con- 
tract, in  substance,  that  Wilford  is 
thereby  doing  an  act  in  consideration 
that  Bliss  and  Barnes  have  done  or 
will  do  another  act.  It  purports,  in 
other  words,  to  state  all  things  to  be 
done  by  both  parties  in  the  writing. 
The  rule  therefore  applicable  in  ease 
of  the  mere  recital  of  money  consider- 
ations and  receipts  thereof  in  deeds 
of  conveyance  do  not  apply  to  the 
contract  in  question.''  Wilford  v. 
Bliss,  174  111.  App.  28,  35  (1913),  per 
Duncan,  P.  J. 

"  Parol  testimony  is  admissible  to 
show  a  different  consideration  from 
that  expressed  in  a  written  instru- 
ment when  it  was  intended  as  a  mere 
recital,  as  this  would  not  otherwise 
change  the  terms  of  the  written 
agreement,  but  it  is  not  admissible 
when  the  consideration  is  contractual, 
as  in  that  event  such  testimony 
would  alter  the  force  and  effect  of 
the  writing  in  other  respects."  Gill 
V.  Ruggles,  97  S.  C.  278,  289,  81  S. 
]'].  519   (1914),  per  Gary,  C.  J. 

§  3552-1.  Alabama. — Cowan  v. 
Sapp,  74  Ala.  44   (1883). 

Arkansas. — Springfield  &  Memphis 
K.  E.  Co.  V.  Allen,  46  Ark.  217 
(1885);  Humphries  v.  MeCraw,  5 
Ark.    61    (1842). 

California. — Channel       Commercial 


Co.  V.  Hourihan  (Cal.  App.  1913), 
129  Pac.  ?47;  Lacrabere  v.  Wise,  141 
Cal.  554,  75  Pac.  185    (1904). 

Connecticut. — Calhoun  v.  Eichard- 
son,  30  Conn.  210  (1861);  Bishop  v. 
Perkins,   19  Conn.  300    (1848). 

Delaware. — Tatman  v.  Barrett,  3 
Houst.   226    (1864). 

Florida. — McLeod  v.  Citizens  Bank, 
61  Fla.  350,  56  So.  190    (1911). 

Georgia. — Bray  v.  Arnold  (Ga. 
App.  1914),  80  S.  E.  669;  Hines  v. 
Cureton-Cole  Co.,  9  Ga.  App.  722,  72 

5  E.  191  (1911)  ;  Pettyjohn  v.  Lieb- 
scher,  92  Ga.  49,  17  S.  E.  1007 
(1893). 

Idaho. — Barghoorn  v.  Moore,  6 
Idaho  531,  57  Pac.  365  (1899). 

Illonois. — Starkweather  v.  Magin- 
nis,  98  111.  App.  143  (1901)  ;  Ditch  v. 
Vollhardt,  83  111.  134   ( 1876 ) ) . 

Indiana. — Adams  v.  Davis,  109 
Ind.  10,  9  N".  E.  163  (1886);  Henry 
V.  Henry,  11  Ind.  236,  71  Am.  Dec. 
354    (1858). 

loiva. — Barthwell  v.  Hermanson, 
158  Iowa  329,  138  N.  W.  1108 
(1913)  ;   Higley  v.  Burlington,  C.  R. 

6  N.  R.  Co.,  99  Iowa  503,  88  N.  W. 
829,  61  Am.  St.  Rep.  250  (1896); 
Thompson  v.  Maxwell,  74  Iowa  415, 
38  K.  W.  135  (1888);  Stapleton  v. 
King,   33    Iowa,   28    (1871). 

Kansas. — Cole  v.  Bower,  53  Kan. 
468,  36  Pac.  1000    (1894). 

Kentucky. — ^Huffacher's  Ex'r  v. 
Michigan  Mut.  Life  Ins.  Co.,  154  Ky. 
56,  156  S.  W.  1038  (1913);  Tribble 
V.  Oldham,  5  J.  J.  Marsh.  137  (1831). 
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A  receipt  may,  however,  he  in  the  nature  of  a  contract,  in  which 


Louisiana..  —  Equitable  Securities 
Co.  V.  Talbert,  49  La.  Ann.  1393,  22 
So.  763    (1S97). 

Maine. — Truwoi-thy  v.  French,  97 
Me.  143,  53  Atl.  1005   (1902). 

Maryland. — Bladen  v.  Wells,  30 
Md.  577    (1869). 

Massachusetts. — Macdonald  v.  Dana. 
354  Mass.  153,  37  N.  E.  993  (1891); 
Brown  v.  South  Boston  Sav.  Bank, 
148  Mass.  300,  19  N.  E.  382   (1889). 

Michigan. — Paddock  v.  Hatch,  169 
Mich.  95,  134  N.  W.  990  (1913); 
French  v.  Newberry,  134  Mich.  147,  82 
N.  W.   840    (1900). 

Minnesota. — Elsbarg  v.  Myrman, 
41  Minn.  541,  43  S.  W.  572   (1889). 

Missouri. — Carpenter  v.  Jamison, 
75  Mo.  285    (1883). 

Montana. — Hennessy  v.  Kennedy 
Furniture  Co.,  30  Mont.  264,  76  Pac. 
291    (1904). 

Nebraska. — ^Morse  v.  Rice,  36 
Neb.   212,  54  N.  W.   308    (1893). 

New  Hampshire.— Goodwin  v. 
Goodwin,  59  N.  H.  548    (1880). 

New  Jersey. — Joslin  v.  Giese,  59 
N.  J.  L.  130,  36  Atl.  680  (1896); 
Wildrick  v.  Swain,  34  N.  J.  Eq.  107 
(1881). 

New  York. — ^Campbell  v.  Monks 
Co.,  144  N.  y.  Suppl.  454  (1913); 
Manse  v.  Hossington,  205  N.  Y.  33, 
98  N.  E.  203  (1912);  Gutierrez  v. 
Garcia,  138  N.  Y.  Suppl.  1079 
(1913)  ;  Rugg  Co.  V.  Ormrod,  198  N. 
y.  119,  91  N.  E.  366  (1910),  rev'g  138 
App.  Div.  915,  113  N.Y.  Suppl.  1124 
(1908);  Mosel  v.  William  H.  Frank 
Brew.  Co.,  2  App.  Div.  93,  37  N.  Y. 
Suppl.  525,  83  N.  Y.  St.  314  (1896)  ; 
Ostrander  v.  Snyder,  73  Hun  378,  26 
N.  Y.  Suppl.  263  (1893);  Foster  v. 
Newbrough,  58  N.  Y.  481    (1874). 

North  Carolina. — Keaton  v.  Jones, 
119  N.  C.  43,  35  S.  E.  710  (1896). 

North     Dakota. — Prairie      School. 


Twp.  V.  Haseleu,  3  N.  D.  33g,  55  N. 
W.  938    (1893). 

Ohio. — Seeman  v.  Ohio  Coal  Min. 
Co.,  22  Ohio  Cir.  Ct.  311    (1901). 

Pennsylvania. — Spittall  v.  Allee,  55 
Pa.  Super.  Ct.  636  (1914);  Gregory 
V.  Huslander,  227  Pa.  St.  607,  76 
Atl.  433  (1910);  Sheaflfer  v.  Sen- 
senig,  183  Pa.  634,  38  Atl.  743 
(1897);  Shepherd  v.  Busoh,  354  Pa. 
St.  149,  36  Atl.  363    (1893). 

South  Carolina. — Rapley  v.  Klugh, 
40  S.  C.  134,  18  S.  E.  680  (1893); 
Moffatt  V.  Hardin,  22  S.  C.  9  (1884). 

South  Dakota. — D.  M.  Osborne  c& 
Co.  V.  Stringham,  4  S.  D.  593,  57  N. 
W.   776    (1894). 

Tennessee. — Kirkpatriek  v.  Smith, 
10  Hump.  188    (1849). 

Texas. — Patterson  &  Co.  v.  Gulf  0. 
&  S.  F.  Ry  Co.  (Tex.  Civ.  App.  1910), 
126  S.  W.  336)  ;  Watson  &  Miller,  82 
Tex.  279,  17  S.  W.  1053  (1891;; 
Pool  V.  Chase,  46  Tex.  307   (1878). 

Vermont. — 'McLane  v.  Johnson,  59 
Vt.  237,  9  Atl.  837  (1886). 

Virginia. — Tuley  v.  Barton,  79  Va. 
387   (1884). 

Washington. — Allen  v.  Tacoma 
Mill  Co.,  18  Wash.  216,  51  Pac.  372 
(1897). 

West  Virginia. — Cushwa  v.  Im- 
provement L.  &  B.  Ass'n,  45  W.  Va. 
490,  32  S.  E.  259    (1898). 

Wisconsin. — Seeger  v.  Manitowoc 
Steam  Works,  120  Wis.  11,  97  N.  W. 
485  (1903);  Chapman  v.  Sutton,  68 
Wis.   657   N.   W.    (1887). 

United  States. — Fire  Ins.  Ass'n  v. 
Wickham,  141  U.  S.  564,  35  E.  ed. 
860,  9  Sup.  Ct.   113    (1891). 

England. — Straton  v.  Rastall,  2  T. 
R.  366   (1788). 

Canada. — Steinhoff  v.  M'Rae,  13 
Ont.   546    (1887). 

"When  tested  by  these  defini- 
tions "    (of   the    elements    of   a    con- 
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case,  the  rule  of  exclusion  intervenes  and  forbids,  the  same  as  in 
other  contractual  writings,  the  admission  of  any  extrinsic  evidence 


tract)  "  it  becomes  impossible  to  find 
within  the  receipt  signed  by  the  plain- 
tiff the  elements  necessary  to  consti- 
tute a  valid  contract.  If  we  assume 
that  the  plaintiff  was  a  person  able 
to  contract  and  that  the  defendant 
was  able  to  be  contracted  with,  still 
there  is  nothing  upon  the  face  of  the 
paper  indicating  any  contract  with 
the  defendant  or  anything  which  was 
contracted  for.  Neither  were  there 
any  clear  or  explicit  words  to  express 
any  contract  or  agreement.  There 
are  in  the  receipt  no  words  importing 
a  promise  or  contract  to  do  anything, 
nor  to  refrain  from  doing  anything. 
It  at  most  is  a  mere  admission  upon 
the  part  of  the  plaintiff  that  he  has 
received  a  certain  amount  of  money 
in  full  for  certain  services  and  allow- 
ances which  closed  his  account.  Treat 
the  language  of  this  receipt  as  you 
may,  admit  all  that  is  possible  to  be 
implied  by  or  inferred  from  its  terms, 
still  it  does  not  contain  the  necessary 
elements  required  to  constitute  even 
a  promise  and  certainly  is  not  suffici- 
ent to  constitute  a  contract  or  agree- 
ment. It  is  a  plain  admission  of  the 
receipt  of  a  certain  amount  of  money 
in  full  payment  and  nothing  more. 
Consequently,  under  every  definition 
of  a  contract,  it  is  defective  and  con- 
tains practically  none  of  the  elements 
necessary  to  constitute  such  an  in- 
strument. But  it  is  said  that  it  is  an 
agreement  to  receive  the  sum  named 
in  full  payment  of  his  contract.  That 
statement,  however,  is  incorrect,  for 
it  does  nothing  of  the  sort.  Nothing 
is  promised.  Nothing  agreed  to  be 
done  or  omitted.  At  most  it  is  a 
mere  admission  of  a  past  transaction 
or  of  an  existing  fact.  It  is  a  mere 
acknowledgment  that  an  amount  of 
money  has  been  received  by  the  plain- 
tiff in  full   payment   of  his   account. 


Hence,  it  must  be  regarded  as  a  re- 
ceipt only  and  not  as  a  contract. 

That  such  a  receipt,  being  an  in- 
formal and  non-depositive  writing, 
may  be  modified,  explained  or  con- 
tradicted by  parol,  is  well  established 
by  the  authorities  in  this  State  and 
elsewhere."  Komp  v.  Raymond,  175 
N.  Y.  102,  108,  67  N.  E.  113  (1903), 
per  Martin,  J. 

2.  Alabama. — Harden  v.  Cunning- 
ham, 136  Ala.  263,  34  So.  26,  (1902). 

District  of  Columbia. — Connell  v. 
Vanderwerken,  1  Mackey  242   (1881). 

Georgia. — Walters  v.  Odom,  53  Ga. 
386    (1874). 

Illinois. — ^Walrath  v.  Norton,  10 
111.  437   (1849). 

Indiana. — Beedle  v.  State,  62  Ind. 
26   (1878). 

Iowa. — Mounce  v.  Kurtz,  101  Iowa 
193,   70  N.  W.  119    (1897). 

Kansas. — Clark  v.  Marbourg,  33 
Kan.  471,  6  Pac.  548    (1885). 

Kentucky. — ^Illinois  Cent.  E.  Co.  v. 
Manion,  23  Ky.  L.  Eep.  2267,  67  S. 
W.  40  (1902). 

Minnesota. — Cummings  v.  Baars, 
36  Minn.  350,  31  N.  W.  449    (1887). 

Missouri. — Carpenter  v.  Jamison, 
75   Mo.   285    (1883). 

Nebraska. — Barnett  v.  Pratt,  37 
Neb.  349,  55  N.  W.   1050    (1893). 

Neio  Hampshire. — Goodwn  v.  Good- 
win. 59  N.  H.  548   (1880). 

New  York. — Meislahn  v.  Irving 
Nat.  Bank,  62  App.  Div.  231,  70  N. 
Y.  Suppl.  988  (1901);  Sulyewski  v. 
Windholz,  9  Jlisc.  R.  498,  30  N.  Y. 
Suppl.  230,  61  N.  Y.  St.  129    (1894). 

tforth  Carolina. — Keaton  v.  Jones, 
119  N.  C.  43,  25  S.  E.  710   (1896). 

Peiinsi/Ivania. — Trymby  v.  Andress, 
175  Pa.  St.  6,  34  At'l.  347   (1896). 

South  Carolina. — Heller  v.  Chai-Ies- 
ton  Phosphate  Co.,  28  S.  C.  234,  5  S. 
E.   611    (1S87). 
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which  tends  to  contradict  or  vary  it.^  Thus  where  two  persons 
close  an  accord  and  satisfaction,  by  a  contractual  receipt  in  writ- 
ing,* parol  evidence  will  not  be  received  which  tends  to  have  this 
effect. 


Texas. — Rogers  v.  Tomlinson  (Tex. 
Civ.  App.),  38  S.  W.  344   (1896). 

West  Virginia. — Dolan  v.  Freiberg, 
4  W.  Va.  101    (1870). 

Wisconsin. — Twohy  Mercantile  Co. 
V.  McDonald,  108  Wis.  31,  83  N.  W. 
107    (1900). 

United  States. — Fire  Ins.  Ass'n  v. 
Wickham,  141  U.  S.  564,  9  L.  ed.  860, 
«  S.  Ct.  113   (1891). 

3.  Alabama. — ^Motley  v.  Motley,  45 
Ala.  555  (1871). 

Arkansas. — Springfield  &  M.  R.  Co. 
T.  Allen,  46  Ark.  217   (1885). 

Delaware. — Tatman  v.  Barrett,  3 
Houst.    226    (1864). 

Georgia. — Simmons  v.  Martin,  58 
<3a.  570    (1874). 

Illinois. — Loeb  v.  Flannery,  148  111. 
App.  471  (1909). 

Indiana. — Foulks  v.  Falls,  91  Ind. 
315    (1883). 

Iowa. — Stapleton  v.  King,  33  Iowa 
28,  11  Am.  Rep.  109    (1871). 

Kansas. — Tliompson  v.  Williams, 
30  Kan.   114,   1   Pac.   47    (1883). 

Massachusetts. — Stevens  v.  Wiley, 
165  Mass.  402,  23  N.  E.  177   (1896). 

Michigan. — Sloman  v.  National 
Exp.  Co.,  134  Mich.  16,  95  N.  W. 
•999  (1903)  ;  Pratt  v.  Castle,  91  Mich. 
484,  487,  5S  N.  W.  53    (1892). 

Minnesota. — Tarbell  v.  Farmers' 
Mut.  Elevator  Co.,  44  Minn.  471,  47 
N.  W.  153  (1890)  ;  Cummings  v. 
Baars,  36  Minn.  350,  31  N.  W.  449 
(1887). 

Mississippi. — Johnson  v.  Johnson, 
■74  Miss.  549,  31  So.  147    (1896). 

Missouri. — Blakely  v.  Bennecke,  59 
Mo.   193    (1875). 

Nehrasha. — Morse  v.  Rice,  36  Neb. 
ai3,   54  N.  W.  308    (1893). 


New  Hampshire. — Goodwin  v. 
Goodwin,  59  N.  H.  548  (1880). 

New  Jersey. — Church  of  Holy 
Communion  v.  Paterson  Extension  R. 
Co.,  63  N.  J.  L.  470,  43  Atl.  696 
(1899). 

New  York. — Meyer  v.  Lathrop,  73 
N.  Y.  315  (1878)  ;  Howard  v.  Norton, 
65  Barb.  161  (1873)  ;  Wood  v.  Whit- 
ing, 21  Barb.  190  (1855). 

North  Dakota.  —  Prairie  School 
Twp.  V.  Haseleu,  3  N.  D.  328,  55  N. 
W.  938   (1893). 

Ohio. — Seeman  v.  Ohio  Coal  Min. 
Co.,  33  Ohio  Cir.  Ct.  311  ( 1899 )  ; 
Jackson  v.  Ely,  57  Ohio  St.  450,  43 
N.   E.   792    (1898). 

Oregon. — ^Milos  v.  Covaeevich,  40 
Orcg.  239,   66  Pac.  914    (1901). 

Pennsylvania. — Wood  v.  Donahue, 
94  Pa.  St.  128   (1880). 

Rhode  Island. — Vaughan  v.  Mason, 
23   R.  I.   348,   50  Atl.   390    (1901). 

South  Dakota. — Washabaugh  v. 
Hall,  4  S.  D.  168,  56  N.  W.  82 
(1893). 

Tennessee. — Stewart  v.  Phoenix 
Ins.  Co.,  9  Lea  104  (1883). 

Virginia. — Tuley  v.  Barton,  79  Va. 
387   (1884). 

Wisconsin. — Richtman  v.  Watson, 
150  Wis.  385,  136  N.  W.  797  (1912)  ; 
Kammermeyer  v.  Hilz,  107  Wis.  101, 
82  N.  W.  689  (1900);  Conant  v. 
Kimball,  95  Wis.  550,  70  N.  W.  74 
(1897). 

United  States. — The  Cayuga,  59 
Fed.  483,  8  C.  C.  A.  188  (1893); 
Boffinger  v.  Tuyes  Bank,  130  U.  S. 
198,  30  L.  ed.  649,  7  S.  Ct.  529 
(1886). 

4.  Richtman  v.  Watson,  150  Wis. 
385,  136  N.  W.  797    (1913). 
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§  3553.  (Parol  Evidence  Rule;  Private  Documents) ;  Excep- 
tions ;  Collateral  Agreements ;  Instrument  Incomplete. —  Evi- 
dence of  a  prior  or  contemporaneous  parol  agreeement  or  under- 
standing is  frequently  received,  vs^here  it  is  consistent  with  the 
writing  in  question  and  it  is  apparent  that  the  instrument  was  not 
intended  as  a  complete  embodiment  of  the  undertaking.^     Evi- 


§  35S3-1.  Alabama. — Sayre  v.  Wil- 
son, 86  Ala.  151,  5  So.  157  (1888) 
(prior  parol  agreement  as  to  com- 
pensation to  be  paid  an  agent). 

Arkansas. — ^Kelly  v.  Carter,  55 
Ark.  112,  17  S.  W.  706  (1891)  (con- 
tract as  to  land;  parol  agreement  not 
to  erect  church  in  its  vicinity). 

California. — Webber  v.  Smith  (Cal. 
App.  1914),  140  Pac.  37;  Kreuzberger 
V.  Wingfield,  96  Cal.  251,  3'1  Pac.  109 
(1893)  (mere  memorandum  not  sub- 
ject to  general  rule). 

Colorado. — Mosier  v.  Kershow,  16 
Colo.  App.  453,  66  Pac.  449  (1901) 
(agreement  contemporaneous  with 
agreement  to  extend  time  of  matur- 
ity of  notes)  ;  De  St.  Aubin  v.  Mar- 
shall Field  &  Co.,  27  Colo.  414,  63 
Pac.   199    (1900). 

District  of  Oolumhia. — Main  v. 
Aukam,  13  App.  D.  C.  375,  26  Wash. 
L.  Eep.  339  (1898)  (agreement  to 
pay  off  a  mortgage;  collateral  to 
contract  for  exchange  of  lands). 

Georgia. — ^Carter  v.  Griffin,  114  Ga. 
321,  40  S.  E.  290  (1901)  (agreement 
by  grantee  in  security  deed  as  to  pay- 
ment and  cancelling  the  evidence  of 
the  debt  secured) . 

Illinois.— ^a.fi&[  v.  Lambert,  111 
III.  App.  410  (1903)  (agreement  pro- 
viding out  of  what  funds  a  note  shall 
bo  paid). 

Indiana. — Henry  School  Twp.  v. 
Meredith,  33  Ind.  App.  607,  70  N.  E. 
393  (1903)  (as  to  length  of  term  in 
contract  to  teach  school)  ;  Welz  v. 
Rhodins,  87  Ind.  1,  44  Am.  Rep.  747 
(1883)  (contemporaneous  parol  agree- 
ment by  lessor  of  a  hotel  not  to  en- 


gage in  a  rival  business  in  the  same 
city). 

Indian  Territory. — Fox  v.  Tyler,  3 
Ind.  Terr.  1,  53  S.  W.  462   (1899). 

Iowa. — Sutton  v.  Weber,  127  Iowa 
361,  101  N.  W.  775  (1904)  (parol 
agreement  as  to  return  of  goods  de- 
livered under  a  writing  purporting  to 
be  a  contract  of  agency)  ;  Meader  v. 
Allen,  110  Iowa  588,  81  N.  W.  799 
(1900)  (contract  to  sinis  well;  parol 
agreement  as  to  size  of  casing  to  be 
used  may  be  admitted ) . 

Kansas. — Schoen  v.  Sunderland,  39 
Kan.  .758,  18  Pac.  913  (1888); 
Weeks  i.  Medler,  20  Kan.  57  (1878) 
(note  given  for  price  of  sewing  ma- 
chine; parol  contemporaneous  agree- 
ment as  to  furnishing  work  for  such 
machine). 

Kentitoky. — Providence  Sav.  L. 
Assur.  Soc.  V  Bailey,  80  S.  W.  452, 
118  Ky.  36  (1904)  (life  insurance 
policy;  evidence  admissible  as  to  what 
mortality  table  was  used  by  the  com- 
pany) ;  Jamison  v.  Keith,  19  Ky.  L. 
Rep.  511,  41  S.  W.  33  (1897)  (writ- 
ten agreement  as  to  sale  of  land:  evi- 
dence admissible  as  to  time  and  place 
purchase  money  was  to  be  paid  and 
deed  tendered) . 

Louisiana. — Pharr  v.  Gall,  108  La. 
307,  32  So.  418  (1903);  Rivers  v. 
Oak  Lawn  Sugar  Co.,  53  La.  Ann. 
763,  37  So.  118    (1900). 

Maryland. —  Hawley  Down-Draft 
Furnace  Co.  v.  Hooper,  90  Md.  390,  45 
Atl.  456  (1900)  (contract  for  erec- 
tion of  furnaces;  verbal  agreement  as 
to  nature  of  test). 

Massachusetts. — Ayer  v.  Bell  Mi". 
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dence  of  such  a  character  is  not  in  conflict  with  the  parol  evidence 
rule,  which,  it  is  said,  pre-supposes  that  the  instrument  is  a  com- 


Co.,  147  Mass.  46,  16  N.  E.  754 
(1S88)  (collateral  agreement  by 
eeller  of  goods  to  advertise  them). 

Michigan. — Bird  v.  Pope,  73  Mich. 
4S3,  41  N.  W.   514    (1889). 

Minnesota.- — Potter  v.  Easton,  82 
Minn.  247,  84  N.  W.  1011  (1901) 
(sale  of  horse;  evidence  of  an  oral 
warranty  of  soundness)  ;  King  v. 
DaM,  83  Minn.  240,  84  ^.  W.  737 
( 1901 ) ;  Staples  v.  Edwards  &  Mc- 
Cullocli  Lumber  Co.,  56  Minn.  16,  57 
N.  W.  220  (1893)  (lumber  contract 
silent  as  to  price)  ;  Aultman  v.  Clif- 
ford, 55  Minn.  159,  56  N.  W.  593 
(1893)  (sale  of  machine;  oral  agree- 
ment concerning  work  done  by  it)  ; 
American  Bldg.  &  Loan  Ass'n  v.  Dahl, 
54  Minn.  355,  56  N.  W.  47  (1893); 
Phoenix  Pub.  Co.  v.  Riverside  Cloth- 
ing Co.,  54  Minn.  205,  55  N.  W.  912 
(1893). 

Missouri.— BsLvis  v,  Tandy,  107  Mo. 
App.  437,  81  S.  W.  457  (1904)  (eon- 
tract:  of  oral  stipulation  as  to 
whether  law  of  place  where  made  or 
law  of  place  of  performance  con- 
trols; Sanders  Pressed  Brick  Co. 
V.  Columbia  Real  Estate  &  Bldg.  Co., 
86  Mo.  App.    (1900). 

Montana. — Landt  v.  Schneider,  31 
Mont.  15,  77  Pac.  307  (1904)  (tO' 
show  purpose  for  which  property  is 
leased). 

NebrasTca. — Bell  v.  Wiltsou,  98  N. 
W.  1049,  5  Neb.  (Unoff.)  488 
(1904);  Huffman  v.  Ellis,  64  Neb. 
623,  90  N.  W.  553  (1902);  Barnett 
V.  Pratt,  37  Neb.  349,  55  N.  W.  1050 
(1893)  (parol  agreement  that  pur- 
chaser of  business  would  pay  debt 
due  from  seller  to  a  third  person)  ; 
Norman  v.  Waite,  30  Neb.  303,  46 
N.  W.  639    (1890). 

Nevada. — ^Travis  v.  Epstein,  1  Nev. 
116    (1865). 


yew  Jersey. — Buchanon  v.  Adams, 
49  N.  J.  L.  636,  10  Atl.  662,  60  Am. 
Rep.  666  (1887)  (agreement  to  ac- 
cept merchandise  in  payment  of  note 
and  delivery  of  merchandise  in  ac- 
cordance with  such  agreement)  ; 
Naumberg  v.  Young,  44  N.  J.  L.  331 
(1882). 

New  York. — Rochester  Folding  Box 
Co.  V.  Browne,  55  App.  Div.  444,  66 
N.  Y.  Suppl.  867  (1900),  affirmed 
179  N.  Y.  542,  71  N.  E.  1139  (1904) 
(agreement  to  transfer  manufactur- 
ing business;  parol  agreement  as  to 
some  of  the  parties  transferring  tfe 
business  to  enter  employ  of  the  pur- 
chaser) ;  Vaughn  Mach.  Co.  v.  Light- 
house, 64  App.  Div.  138,  71  N.  Y. 
Suppl.  799  (1901)  (oral  warranty 
of  capacity  of  machine)  ;  Bren  v. 
Parsons,  15  Misc.  R.  457,  72  N.  Y. 
St.  789,  37  N.  Y.  Supp.  309    (1896). 

North  Carolina. — Hardwood  Log 
Co.  V.  Coffin,  130  N.  C.  433,  41  S.  E. 
931  (1902);  Doubleday  v.  Asheville 
Ice  &  Coal  Co.,  132  N.  C.  675,  30  S. 
E.  21  (1898)  (contract  for  storage 
of  grapes;  evidence  received  to  show 
which  party  was  obligated  to  put  the 
place  in  proper  condition). 

North  Dakota. — Johnson  v.  Kin- 
dred State  Bank,  13  N.  D.  336,  96  N. 
W.  588    (1903). 

Oregon. — Burkhart  v.  Hart,  36 
Greg.  586,  60  Pac.  305  (1900); 
Looney  v.  Rankin,  15  Dreg.  617,  16 
Pac.  660   (1888). 

Pennsylvania ■ — Alexander  v.  Righ- 
ter,  240  Pa.  22,  87  Atl.  427  (1913); 
Anderson  v.  National  Surety  Co.,  196 
Pa.  St.  288,  46  Atl.  306  (1900);  Ap- 
peal of  Real  Estate  Title  Ins.  &  Trust 
Co.,  135  Pa.  St.  549,  17  Atl.  450,  11 
Am.  St.  Rep.  930  (1889)  (contract 
silent  as  to  period  it  was  to  continue 
in  force;  evidence  received  to  show). 
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plete  and  full  expression  of  the  understanding  of  the  parties.     If 
it  was  their  intention  that  only  a  part  of  the  terms  should  be  em- 


South  Carolina.- — Buist  Co.  v.  Lan- 
caster Mer.  Co.,  68  S.  C.  533,  47  R. 
E.  978  (1903)  (where  order  for 
goods  is  silent  as  to  freight)  ;  Vir- 
ginia-Carolina Chemical  Co.  v.  Moore, 
61  S.  C.  166,  39  S.  E.  346   (1901). 

South  Dakota. — Schuler  v.  Cit- 
izens' Bank,  13  S.  D.  188,  83  N.  W. 
389  (1900)  (evidence  admissible  of 
an  oral  agreement  that  a  bank  de- 
posit should  be  applied  to  payment 
of  a  note ) . 

Tennessee. — Quigley  v.  Shedd,  104 
Tenn.  560,  58  S.  W.  366   (1900). 

Texas. — Green  v.  Gresham,  31 
Tex.  Civ.  App.  601,  53  S.  W.  383 
( 1899 )  ;  Thomas  v.  Hammond,  47 
Tex.    43  (1877). 

Vermont. — Oilman  Bros.  v.  Wil- 
liams, 74  Vt.  337,  53  Atl.  428  (1902) 
(note  for  purchase  price  of  horses, 
evidence  admissible  of  an  oral  agree- 
ment that  the  purchaser  was  to  take 
the  horses  on  trial)  ;  Kinney  v. 
Hooker,  65  Vt.  333,  36  Atl.  690,  36 
Am.  St.  Rep.  864  (1892).  Eedfield  v. 
Gleason,  61  Vt.  320,  17  Atl.  1075,  15 
Am.  St  Eep.  889  ( 1888 )  ;  Proctor  v. 
Wiley,  55  Vt.  344  (1883);  Clark  v. 
Hayward,  51  Vt.  14   (1878). 

Virginia. — Witz  v.  Fite,  91  Va. 
446,  33  S.  E.  171    (1895). 

Washingtonr — Seattle  Taxicab  &, 
Transfer  Co.  v.  Kinney,  74  Wash. 
179,  133  Pao.  1013  (1913);  Johnston 
V.  MoCart,  34  Wash.  19,  83  Pac,  1131 
(1901)  (.oral  agreement  that  pay- 
ments, under  a  contract  for  payments 
in  money,  were  to  be  made  in  ser- 
vices). 

West  Virginia. — Eymer  v.  South 
Penn  Oil  Co.,  54  W.  Va.  530,  46  S.  E. 
559  (1904)  (parol  agreement  re- 
specting royalty  where  land  leased 
for  gas  and  oil  purposes)  ;  Faulkner 
V.  Thomas  48  W.  Va.  148,'  35  S.  E. 
915  (1900)  ;  Johnson  v.  Burns,  39  W. 


Va.  658,  30  S.  E.  686  (1894)  (con- 
tract for  purchase  of  logs  at  a  given 
price  per  cubic  foot;  oral  agreement 
admissible  as  to  mode  of  measure- 
ment) . 

Wisconsin. — Fosha  v.  O'Donnell, 
120  Wis.  336,  97  N.  W.  924  (1904);. 
Riemer  v.  Rice,  88  Wis.  16,  59  N.  W. 
450  (1894)  ;  Collett  v.  Weed,  08  Wis. 
428,   33  N.  W.   753    (1887). 

United  States. — The  Poconoket,  70 
Fed.  640,  17  C.  C,  A,  309,  28  U.  S. 
App.  600  (1895)  (as  to  when  title 
should  pass  under  written  contract 
for  construction  of  vessel)  ;  Burke  v. 
Dulaney,  153  U.  S.  338,  14  S.  Ct.  816, 
38  L.  ed.  698  (1893);  Union  Stock 
Yards  &  Transit  Co.  v.  Western  Land 
&  Cattle  Co.,  59  Fed.  49,  7  C.  C.  A. 
660  (1893)  ;  Lafitte  v.  Shawcross,  12 
Fed.  519    (1883). 

England. — Edward  Lloyd  Limited 
V.  Sturgeon  Falls  Pulp  Co.  85  L.  T. 
N.  S.  163  (1901)  ;  De  Lasalle  v.  Guil- 
ford, 84  L.  T.  N.  S.  549;  2  K.  B.  215, 
49  Wkly.  Eep.  467  (1901)  (lease; 
agreement  that  drains  were  in  good 
order  may  be  shown)  ;  Davis  v.  Jones, 
17  C.  B.  625,  25  L.  J.  C.  P.  91,  4 
Wkly.  Rep.  248,  84  E.  C.  L.  635 
(1856)  (written  contract  without 
date;  may  be  shown  that  it  was  not 
intended  to  operate  from  its  deliv- 
ery). 

Canada. — Byers  v.  McMillan,  15 
Can.  S.  a.  194  (1887)  ;  La  Eoehe  v. 
O'Hagan,  1  Ont.  Eep.  300  (1882) 
(contract  of  sale  of  a  vessel;  verbal 
warranty  in  respect  to  insurance)  ; 
McGinness  v.  Kennedy,  29  U.  C.  Q.  B. 
93    (1869). 

"  The  rule  excluding  parol  evidence 
does  not  apply  to  cases  where  the  ori- 
ginal contract  was  verbal  -ind  en- 
tire, and  a  part  only  of  it  has  been 
reduced  to  writing.  Where,  there- 
fore, the  writings  do  not  purport  to 
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braced  ia  the  writing,  then  the  instrument  is  not  one  which  is 
brought  within  the  protection  of  the  rule  ^  and,  consequently,  evi- 
dence of  the  remainder  of  the  agreement,  consistent  with  the  part 
which  has  been  reduced  to  writing,  is  in  no  way  a  contradiction, 
varying  or  altering  of  the  instrument.  If  the  court  is  satisfied 
that  it  was  the  intention  of  the  parties  that  some  of  the  terms 
should  remain  in  parol,  then  evidence  to  supplement  the  writing 
and  show  the  entire  agreement  will  be  received,  even  though  the 
evidence  may  be  in  reference  to  a  different  subject  than  that  con- 
tained in  the  writing,^  unless  the  omission  is  one  which  will  be 


contain  the  entire  agreement,  nor  to 
have  been  intended  as  a  complete 
statment  or  performance  of  the  whole 
contract,  and  they  were  executed  in 
pursuance  of  a  parol  agreement,  and 
in  part  performance  thereof,  parol 
evidence  of  the  verbal  agreement  ia 
admissible  in  all  cases,  where  such 
evidence  is  consistent  with,  and  not 
contrary  to,  such  written  instru- 
ments." Chamberlain  v.  Lesley,  39 
ria.  452,  457,  22  So.  736  (1897),  per 
Carter,  J. 

"  We  think,  however,  that  a  safe 
rule,  decisive  of  this  case,  may  be 
readily  deduced  from  the  great  ma- 
jority of  the  decisions,  viz.:  Where 
the  writing  or  writings,  by  reason  of 
their  brevity.  Informality  or  skeleton 
nature,  do  not  of  themselves  import 
that  all  the  stipulations  between  the 
parties  with  reference  to  the  subject 
matter  were  intended  to  be  exprssed 
in  them — and  where  the  particular 
stipulation  is  of  such  nature  that  the 
omission  to  express  it  in  the  writing 
does  not  indicate  that  it  was  not 
agreed  upon — and  it  in  no  way  con- 
flicts with  any  written  stipulation, 
and  does  not  increase  the  burdens  of 
either  party — parol  evidence  of  such 
stipulation  is  admissible.  We  do  not 
say  that  all  the  above  conditions 
must  exist  before  the  parol  evidence 
can  be  received.  We  only  say  that 
where  they  do  exist,  the  parol  evi- 
dence is  admissible."     Gould  v.  Bos- 


ton Excelsior  Co.,  91  Me.  214,  220,  39 
Atl.  554,  64  Am.  St.  Eep.  221  (1898), 
per  Emery,  J. 

"All  that  is  possible  has  been  said 
on  behalf  of  the  defendant,  but  it  has 
failed  to  convince  me.  I  think  the 
verbal  agreement  was  entirely  col- 
lateral to  the  lease,  and  was  founded 
on  a  good  consideration.  The  plain- 
tiff, unless  the  promise  to  destroy 
the  rabbits  had  been  given,  would 
not  have  signed  the  lease,  and  a  court 
of  equity  would  not  have  compelled 
him  to  do  so,  or  only  on  the  terms 
of  the  defendant  performing  his  un- 
dertaking.'' Morgan  v.  Griffith,  L.  R. 
6  Exch.  70,  73,  40  L.  .1.  Exch.  46 
(1871),  per  Kelly,  C.  E. 

2.  Washburn-Crosby  Milling  Co.  v. 
Brown  (Ind.  App.  1914),  104  N.  E. 
997;  Gehber  v.  Western  Nat.  Bank, 
53  Pa.  Super.  Ct.  155  (1913);  Wilson 
V.  Searboro,  163  N.  C.  380,  79  S.  E. 
811   (1913), 

See  also,  cases  in  preceding  note. 

3.  Kansas. — Ehrcam  v.  Brown,  64 
Kan,  466,  67  Pac.  867   (1902). 

Massachusetts.  —  Durkin  v,  Cob- 
leigh,  156  Mass.  108,  30  N.  E.  474,  33 
Am.  St.  Eep.  436,  17  L.  R.  A.  270 
(1892). 

Minnesota. — Thompson  v.  Libby,  34 
Minn.  374,  26  N.  W.  1   (1885). 

Wew  Jersey. — Church  of  Holy  Com- 
munion V,  Paterson  Extension  R.  Co., 
63  N,  J,  L.  470,  43  Atl.  696    (1899). 

Xortli  Dakota. — .Johnson  v.  Kindred 
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supplied  by  law,  in  which  case,  parol  evidence  has  been  rejected.* 
Agreement  expressed  in  separate  writings. —  Similarly,  in  the 
case  of  an  agreement  which  is  expressed  in  two  or  more  writings, 
evidence  will  be  received  to  connect  them,  for  the  purpose  of  show- 
ing the  completed  and  full  undertaking.^ 


State  Bank,  13  N.  D.  336,  96  N.  W. 
588    (1903). 

United  States. — Sun  Print  &  Pub. 
Ass'n  V.  Edwards,  113  Fed.  445,  51 
C.  0.  A.  379  (1903). 

"A  rule  has  been  established  which 
may  be  stated  in  general  terms  to  be 
that  an  agreement  by  parol  which  is 
collateral  to  the  written  contract  and 
on  a  distinct  subject  may  be  proved. 
It  is  rather  difficult  to  lay  down  a 
precise  formula  to  define  in  advance 
for  all  cases  what  will  come  within 
this  rule."  Durkin  t.  Cobleigh,  156 
Mass.  108,  109,  30  N.  E.  474  (1893), 
per  Allen,  J. 

4.  Illinois. — Driver  v.  Ford,  90  111. 
595  (1878)  (where  no  time  for  per- 
formance is  expressed  in  a  contract 
the  law  implies  that  it  shall  be  within 
a  reasonable  time ) . 

Massachusetts. — Warren  v.  Wheel- 
er, 8  Mete.  97  (1844)  (where  no  time 
for  payment  is  expressed  in  a  contract 
to  pay  for  goods  the  law  implies  pay- 
ment will  be  made  on  demand ) . 

Michigan. — Stange  v.  Wilson,  17 
Mich.  343  (1868)  (law  implies  per- 
formance of  a  contract  in  a  reason- 
able time  when  no  time  specified). 

Minnesota. — Liljengren  Furniture 
&  Lumb.  Co.  V.  Mead,  43  Minn.  420, 
44  N.  W.  306  (1890)  (same  as  pre- 
ceding case) . 

Missouri. — Blake  Mfg.  Co.  v. 
Jaeger,  81  Mo.  App.  339  (1899) 
(same  as  last  two  cases). 

New  York. — Boehm  v.  Lies,  60  N. 
Y.  Super.  Ct.  436,  18  N.  Y.  Suppl. 
577  (1893)  (same  as  last  three 
cases) . 

Teajos.— Self  v.  King,  28  Tex.  553 
(1866)      (contract    for    delivery    of 


property;    delivery   within  a  reason- 
able time  implied). 

"  The  time  of  payment  is  part  of 
the  contract,  and  if  no  time  be  ex- 
pressed, the  law  adjudges  that  the 
money  is  payable  immediately.  This 
is  not  only  a  positive  rule  of  the  com- 
mon law,  but  it  is  a  general  principle 
in  the  construction  of  contracts. 
When  the  operation  of  a  contract  is 
clearly  settled  by  general  principles 
of  law,  it  is  taken  to  be  the  true 
sense  of  the  contracting  parties;  and 
it  is  against  established  rule  to  vary 
the  operation  of  a  writing  by  parol 
proof.  There  is  no  ambiguity  in  this 
ease  which  requires  explanation.  Tlie 
note,  upon  the  face  of  it,  was  pay- 
able immediately,  and  the  parol 
proof  went  to  alter,  in  a  very  ma- 
terial degree,  its  operation  and  effect, 
by  making  it  not  payable,  until 
some  distant  and  undefined  period." 
Thompson  v.  Ketcham.  8  Johns.  190, 
193,  5  Am.  Dec.  332  (1811),  per  Kent, 
C.  J. 

5.  Alabama. — ^Prater  v.  Darly,  34 
Ala.  496  (1854)  (bill  of  sale  of  slaves 
and  a  bond  executed  contemporane- 
ously). 

Colorado. — O'Reilly  v.  Burns,  14 
Colo.  7,  22  Pac.  1090  (1890). 

District  of  Columbia. — Gibbons  v. 
Duley,  7  Mack,  320  (1889)  (bond  to 
convey  and  deed  executed  in  pur- 
suance thereof). 

Florida.- — Howard  v.  Pensacola  & 
A.  R.  Co.,  24  Fla.  560,  5  So.  356 
(1888). 

Illinois. — Gardt  v.  Brown,  113  111. 
475,  55  Am.  Eep.  434  (1885)  (deed 
and  a  lease). 

Iowa. — First  Nat.  Bank  v.  Snyder 
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In  all  caseSj  however^  where  such  evidence  is  offered,  the  pre- 
siding judge  will  permit  the  introduction  in  evidence  only  of  such 
terms  as  are  consistent  with  the  writing,*  and  where  it  satisfac- 


Bros.,  79  Iowa  191,  44  N.  W.  356 
(1890). 

Kentucky. — Parks  v.  Cooke,  3  Bush 
168  (1867). 

Massachusetts. — ^Hunt  v.  Frost,  4 
Cush.  54    (1849). 

Minnesota. — Brackett  v.  Edgerton, 
14  Minn.  174,  100  Am.  Dec.  211 
(1869). 

Missouri. — Waples  v.  Jones,  63  Mo. 
440  (1876)  (deeds  of  trust  and  notes 
therein  mentioned ) . 

Wew  Hampshire. — Hill  v.  Huntress, 
43  N.  H.  480  (1862)  (negotiable 
promissory  note  and  a  written  agree- 
ment ) . 

'New  York. — Hanford  v.  Rogers,  11 
Barb.  18  (1851)  (assignment  of  bond 
and  mortgage  and  endorsement  of  a 
guaranty  of  payment  on  the  bond ) . 

Worth  Carolina. — Howell  v.  Howell, 
29  N.  C.  491,  47  Am.  Dec.  335  (1847). 

Ohio. — White  v.  Brocaw,  14  Ohio 
St.  339  (1863)  (several  deeds  of  re- 
lease executed  as  part  of  one  and 
same  transaction). 

Oregon. — ^Dean  v.  Lawham,  7  Oreg. 
423   (1879). 

Texas. — -Atcheson  v.  Hutchison,  51 
Tex.  223    (1379). 

Termont. — Strong  v.  Barnes,  11  Vt. 
221,  34  Am.  Dec.  684  (1839). 

Winconsin. — Hagerty  v.  White,  69 
Wis.  317,  34  N.  W.  92  (1887)  (writ- 
ten agreement  and  deed ) . 

United  States. — Bailey  v.  Railroad 
Company,  17  Wall.  96,  21  L.  ed.  611 
(1872). 

"The  mutual  relation  of  these 
several  writings  appears  on  their 
face.  Manifestly  all  of  them  were 
made  in  the  course  of  one  and  the 
same  transaction.  They  will  be  read 
together,  therefore,  and  if,  with  the 
aid  of  the  light  thrown  by  each  upon 
the  other,   a  court   can,   without   re- 


sorting to  extrinsic  evidence,  ascer- 
tain and  identify  the  parties  to  the 
contract,  the  subject  matter  and  the 
terms  and  conditions  of  the  sale, 
specific  execution  will  be  decreed.  It 
matters  not  what  may  have  been  the 
immediate  purpose  for  which  some  of 
the  writings  may  have  been  prepared, 
or  that  one  of  them  may  be  unsigned. 
All  that  the  statute  requires  is  writ- 
ten evidence  from  which  the  whole 
contract  can  be  made  out."  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Beidler,  45  Ark. 
17,  28  (1885),  per  Smith,  J. 

6.  Alalama. — Sayer  v.  Wilson,  86 
Ala.  151,  5  So.  157  (1888). 

Connecticut. — Caulfleld  v.  Her- 
mann, 64  Conn.  335,  30  Atl.  52 
(1894). 

Georgia. — Forsyth  Mfg.  Co.  v. 
Castleu,  112  Ga.  199,  37  S.  E.  485,  81 
Am.  St.  Rep.  28  (1900). 

Illinois. — Halliday  v.  Mulligan,  113 
111.  App.  177   (1903). 

lowa.—'M.t.  Vernon  Stone  Co.  v. 
Sheely,  114  Iowa  313,  86  N.  W.  301 
(1901). 

Kansas. — Van  Fossan  v.  Gibbs,  91 
Kan.  866,  139  Pac.  174  (1914). 

Maine. — Cook  v.  Littlefield,  98  Me. 
399,  56  Atl.  899  (1903)  ;  Bradstreet 
V.  Rich,  73  Me.  333    (1881). 

Maryland. — Bladen  v.  Wells,  30 
Md.  577  (1869);  Dorsey  v.  Eagle,  7 
Gill  &  J.  321  (1835). 

Massachusetts. — ^Kelley  v.  Thomp- 
son, 175  Mass.  427,  56  N.  E.  713 
(1900). 

Michigan. — Hutchison  Mfg.  Co.  v. 
Pinch,  107  Mich.  12,  64  N.  W.  729 
(1895). 

Minnesota. — Phoenix  Pub.  Co.  v. 
Riverside  Clothing  Co.,  54  Minn.  305, 
55  N.  W.  912  (1893). 

Missouri. — Jenkins  v.  Springfield 
Reduction  &  Chem.  Co.,  169  Mo.  App. 
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torily  appears  that  the  instrument  was  not  intended  as  a  complete 
expression  of  the  agreement^ 

Cannot  show  valid  instrument  is  to  tecome  void  on  a  contin- 
gency.— Thus  evidence  has  been  rejected  when  offered  for  the  pur- 
pose of  showing,  where  an  instrument  was  valid  and  enforceable 
upon  its  face,  that  there  was  an  agreement  that  it  should  become 
void  on  the  happening  of  a  certain  event.^     In  such  a  case,  the 


534,  154  S.  W.  833  (1913);  Minne- 
sota Thresher  Mfg.  Co.  v.  Grant  City 
Lumb.  &  Hdw.  Co.,  81  Mo.  App.  355 
(1899). 

New  York. — Rochester  Folding  Box 
Co.  V.  Browne,  179  N.  Y.  543,  71  N. 
E.  1139  (1904);  Case  v.  Phoenix 
Bridge  Co.,  134  N.  Y.  78,  31  N.  E. 
354    (1893). 

Worth  Carolina. — Cumming  v.  Bar- 
ber, 99  N.  C.  332,  5  S.  E.  903   (1888). 

Oregon. — American  Bridge  &,  Con- 
tract Co.  V.  Bullen  Bridge  Co.,  39 
Oreg.  549,  46  Pae.  138   (1896). 

Pennsylvania. — White  v.  Black,  14 
Pa.  Super.  Ct.  459    (1900). 

Virginia. — Tuley  v.  Barton,  79  Va. 
387   (1884). 

Washington. — Washington  Trust 
Co.  V.  Keyes  (1914),  139  Pac.  638. 

Wisconsin. — Vogt  v.  Shieneleck,  133 
Wis.  491,  100  N.  W.  830,  106  Am.  St. 
Rep.  989,  67  L.  R.  A.  766   (1904). 

United  States. — Seitz  v.  Brewers' 
Refrig.  Mach.  Co.,  141  U.  S.  510,  35 
L.  ed.  837,  12  S.  Ct.  46  (1891). 

"  In  the  present  case  the  lease  is 
perfect  and  complete  in  all  its  parts. 
On  its  face  it  purports  to  express  the 
terms  of  the  letting  as  finally  agreed 
upon.  The  effect  is  to  engraft,  by 
parol  evidence,  a  contract  of  war- 
ranty upon  a  contract  in  writing, 
which  appears  to  be  complete  and 
perfect,  and  is  silent  on  that  sub- 
ject. Oral  testimony  cannot  be  ad- 
mitted for  this  purpose  without 
breaking  down  the  rule  which  per- 
mits parties  to  make  their  written 
contracts  the  only  evidence  of  their 
undertakings,    and    enables    them   to 


protect  themselves  from  the  hazard 
of  uncertain  oral  testimony  with  re- 
spect to  their  engagements.  Where 
the  lease  contains  no  warranty  of  the 
condition  of  the  premises,  declara- 
tions of  the  lessor  on  that  subject  are 
not  admissible  to  create  a,  warranty; 
such  proof  would  be  adding  to  the 
written  agreement  by  parol  evi- 
dence." Naumberg  v.  Young,  44  N. 
J.  L.  331,  344   (1883),  per  Depue,  J. 

7.  Alabama. — Maness  v.  Henry,  9S 
Ala.  454,   11  So.   410    (1891). 

Georgia. — Forsyth  Mfg.  Co.  v. 
Castlen,  112  Ga.  199,  37  S.  E.  485,  81 
Am.  St.  Rep.  28   (1900). 

Indiana. — ^Diven  v.  Johnson,  117 
Ind.  513,  20  N.  E.  4S8,  3  L.  R.  A. 
308    (1888). 

Minnesota. — Hand  v.  Ryan  Drug 
Co.,  63  Minn.  539,  65  N.  W.  1081 
(1896). 

Wew  Jersey. — Naumberg  v.  Young, 
44  N.  J.  L.  331    (1882). 

New  York. — Case  v.  Phoenix  Bridge 
Co.,  134  N.  Y.  78,  31  N.  E.  354 
(1892);  Thomas  v.  Scutt,  127  N.  Y. 
133,  27  N.  E.  961   (1891). 

Oregon.— Looney  v.  Rankin,  15 
Oreg.  617,  16  Pac.  660    (1888). 

Virginia. — Tuley  v.  Barton,  79  Va. 
387    (1884). 

Wisconsin. — O'Brien  Lumb.  Co.  v. 
Wilkinson,  117  Wis.  468,  94  N.  W. 
337   (1903). 

United  States. — Chicago  Lumb.  Co. 
V.  Comstock,  71  Fed.  477,  18  C.  C.  A. 
207,  34  U.   S.  App.  414    (1896). 

8.  Alabama. — West  v.  Kelly,  19^ 
Ala.  353,  54  Am.  Dec.  192  (1851) 
(that    note    not    to    be    paid    unless 
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writing,  as  it  stands,  is  a  valid,  enforceable  instrument.     It  ex- 
presses an  agreement  which  is  complete  and  binding  in  all  respects. 


payees  were  successful  in  a  suit  for 
the  bringing  of  which  it  was  given). 

California. — Prouty  v.  Adams,  141 
Cal.  304,  74  Pac.  845  (1903)  (that 
note  not  to  be  paid  unless  establislied 
in  court  that  payee  was  owner  of  cer- 
tain land ) . 

Georgia. — Lunsford  v.  Malsby,  101 
Ga.  39,  38  S.  E.  496  (1897)  (that 
note  given  for  purchase  price  of  ma- 
chinery not  to  be  paid  unless  the  ma- 
chinery should  do  a  certain  amount 
of  work  within  a  given  time ) . 

Illinois. — Ryan  v.  Cooke,  172  111. 
302,  50  N.  E.  313    (1898)    (contract). 

Indiana. — Swank  v.  Nichols,  24  Ind. 
199    (1865)     (promissory  note). 

Iowa. — McCormick  Harv.  Mach.  Co. 
V.  Markert,  107  Iowa  340,  78  N.  W. 
33  (1899)  (written  order  for  a  har- 
vesting macliine) . 

Kansas. — Getto  v.  Binkert,  55  Kan. 
617,  40  Pac.  935  (1895)  (that  note 
not  to  become  due  only  after  sale  of 
certain  lots ) . 

Maine. — Boody  v.  McKenney,  23 
Me.  517  (1844)  (that  note  not  "to 
be  paid  unless  called  for  during  tlie 
lifetime  of  the  payee"). 

Massachusetts. — Torpey  v.  Tebo, 
184  Mass.  307,  68  N.  E.  223  (1903) 
(that  note  not  to  be  paid  unless  the 
maker  received  the  amount  thereof 
from  another  person)  ;  Lilienthal  v. 
Suffolk  Brew.  Co.,  154  Mass.  185,  28 
N.  E.  151    (1891). 

Michigan. — Hyde  v.  Tenwinkel,  36 
Mich.   93    (1873)     (promissory  note). 

Missouri. — Jones  v.  Shaw,  67  Mo. 
667    (1878)    (promissory  note). 

NeirasTca. — Western  Mfg.  Co.  v. 
Rogers,  54  Neb.  456,  74  N.  W.  849 
(1898)    (promissory  note). 

New  York. — Pratt-Whitney  Co.  v. 
American  Pneumatic  Tool  Co.,  50 
App.  Div.  369,  63  N.  Y.  Supp.  1062 
(1900)    (promissory  note). 


North  Carolina. — Hill  v.  Shields, 
81  N.  C.  250,  31  Am.  Kep.  499  (1879) 
(that  endorser  should  not  be  held 
liable  on  endorsement). 

Oklahoma. — Neverman  v.  Bank  of 
Cass  Co.  of  Plattsmouth,  Nebraska, 
14  Okla.  417,  78  Pa.  382  (1904) 
(contract). 

Pennsylvania. — Rodgers  v.  Dono- 
van, 13  Phila.  51  (1879)  (promissory 
note). 

South  Carolina.  —  McGrath  v. 
Barnes,  13  S.  C.  338,  36  Am.  Rep. 
687    (1879)     (promissory  note). 

Tennessee. — Williams  v.  Terrell,  7 
Humph.  551    (1847). 

Texas. — Faires  v.  Cockerell,  88 
Tex.  428,  31  S.  W.  190,  639,  28  L.  R. 
A.  528   (1895)    (contract). 

Vermont. — Hatch  v.  Hyde,  14  Vt. 
25,  39  Am.  Dec.  203  (1843)  (promis- 
sory note) . 

Virginia. — Watson  v.  Hunt.  6 
Gratt.  633   (1850)    (promissory  note). 

West  Virginia. — Little  Kanawha 
Nav.  Co.  V.  Rice,  9  W.  Va.  636  (1876) 
(subscription  paper) 

Wisconsin. — Dav;^'  v.  Kolley.  66 
Wis.  452,  29  N.  W.  232  (1886) 
(promissory  note). 

"  Defendant  contends  that  it  is 
equally  proper  to  prove  a  parol  agree- 
ment that  upon  the  performance  of  a 
subsequent  condition,  or  the  hap- 
pening of  a  subsequent  contingency, 
the  obligation  of  the  contract  should 
cease  to  be  operative.  Defendant's 
contention  is  not  without  authority 
to  sustain  it.  There  are  some  deci- 
sions that  so  hold.  But  we  believe 
this  is  not  the  prevailing  rule,  and 
in  our  opinion  it  is  not  the  correct 
rule."  Chute  Co.  v.  Latta,  123  Minn, 
69,  73,  142  N.  W.  1048  (1913),  per 
Hallam,  J. 

"  The  defendant  argues,  and  prob- 
ably  the   court   below   thought,   that 
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Nothing  is  needed  to  be  explained,  in  order  to  render  it  enforce- 
able as  such.  To  permit  parties,  after  they  had  executed  an  under- 
taking of  this  character,  to  contradict  its  plain  and  unambiguous 
terms  by  evidence  entirely  inconsistent  therewith,  as  by  evidence 
tending  to  show  that  it  was  to  be  void  upon  the  happening  of  some 
contingency  in  the  future,  would  render  written  instruments,  relied 
upon  as  the  embodiment  of  the  undertaking  entered  into,  as  of 
little  value,  by  affording  an  opportunity  to  unscrupulous  persons, 
for  any  reason  of  apparent  benefit  to  them,  to  nullify  any  agree- 
ment to  which  they  might  be  a  party. 

§  3554.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions);  Delivery  Incomplete  or  Conditional. —  It  is  not  a  viola- 
tion of  the  parol  evidence  rule  to  admit  evidence  showing  that  the 
instrument  never  had  any  binding  force  owing  to  a  want  of  final 
delivery,''  as  where  it  was  delivered  to  become  binding  upon  the 
happening  of  some  future  event,  or  was  delivered  in  escrow.^ 


the  case  comes  within  the  prin- 
ciple *  *  •  that  in  case  of  an  in- 
strument not  under  seal  it  is  com- 
petent to  show  by  parol  that,  not- 
withstanding its  delivery,  it  was  in- 
tended by  the  parties  that  it  should 
become  operative  as  a  contract  only 
on  the  happening  of  a  future  con- 
tingent event,  as  that  it  should  first 
be  executed  by  some  other  person. 
In  such  cases  the  future  contingent 
event  is  something  which  the  parties 
agree  on  as  essential  to  the  complete 
execution  of  the  instrument,  and 
which  execution  they  intend  shall  be 
complete  only  upon  the  happening  of 
the  contingent  event.  But  we  find 
no  case  holding  such  evidence  com- 
petent to  prove  that  the  delivered 
written  contract  was  to  be  operative 
or  inoperative  at  the  will  of  one  of 
the  parties,  or,  where  nothing  remains 
to  its  complete  execution,  that  the 
parties  intended  it  should  not  be 
operative  according  to  its  terms.  In 
this  case  it  is  not  claimed  that  the 
notes    were    not    as    flllly    and    com- 


pletely executed  as  the  parties  in- 
tended, or  that  anything  further  was 
required  to  give  them  all  the  opera- 
tion that  they  intended  them  to 
have.  All  that  is  claimed  is  that, 
though  the  execution  was  com- 
pleted by  delivery,  the  parties  did  not 
intend  them  to  be  operative  accord- 
ing to  their  terms.  A  rule  admitting 
oral  evidence  of  such  intention  in 
such  cases  would  go  far  to  undermine 
all  written  contracts,  and  would  be 
an  invitation  to  fraud  and  perjury.'' 
McCormick  Harv.  Mach.  Co.  v.  Wil- 
son, 39  Minn.  467,  469,  40  N.  W.  571 
(18S8;,  per  Gilfillan,  C.  J. 

§  3554-1.  Gray  v.  Blackwood 
(Ark.  1914),  165  S.  W.  95S;  Norman 
V.  McCarthy  (Colo.  1914),  138  Pac. 
28. 

2.  Alabama. — First  Nat.  Bank  \. 
Dawson,  78  Ala.  67  (1884)  (indorse- 
ment of  note  on  condition  that  it  is 
not  to  be  effective  unless  certain 
other  indorsera  be  procured). 

AHmnsas. — Graham  v.  Remmel,  88 
R.  W.  899,  76  Ark.  140   (1905)    (note 
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Tor  this  purpose  the  admission  of  evidence  will  not  be  restricted 


for  life  insurance  policy  not'  to  be 
binding  unless  policy  was  satisfac- 
tory). 

California. — Jefferson  v,  Hewitt, 
103  Gal.  624,  37  Pae.  638  (1894) 
(note  not  to  be  paid  unless  railroad 
constructed  before  its  maturity). 

Colorado. — Davis  v.  Bower,  29 
Colo.  422,  68  Pac.  293  (1902)  (note 
to  be  delivered  upon  execution  and 
delivery  of  a  declaration  of  use  show- 
ing for  what  purpose  the  money  was 
to  be  expended)  ;  Denver  Brewing  Co. 
V.  Barets,  9  Colo.  App.  341,  48  Pac. 
834  (1897)  (note  to  be  returned  upon 
receipt  of  another  note  and  a  chattel 
mortgage ) . 

Georgia. — Hansford  v.  Freeman,  99 
Ga.  376,  37  S.  E.  706  (1896)  (note 
given  to  agent  but  not  to  be  delivered 
to  principal  until  happening  of  a  cer- 
tain event). 

Illinois. — Osby  v.  Reynolds,  260  111. 
576,  103  N.  E.  556  (1914)  ;  Belleville 
V.  Bornman,  134  111.  200,  16  N.  E.  310 
(1888)  (signing  of  guaranty  upon 
condition  that  a  certain  other  person 
shall  also  sign). 

Indiana. — Stringer  v.  Adams,  98 
Ind.  539  (1884)  (notes  to  be  held  un- 
til certain  proof  of  a  sale  was  made ) . 

Indian,  Territory. — Mehlin  v.  Mu- 
tual Reserve  Fund  L.  Ass'n,  2  Ind. 
Ter.  396,  51  S.  W.  1063  (1899)  (note 
for  life,  insurance  not  to  be  acted  on 
if  insured  dissatisfied  with  the  plan 
of  insurance) . 

loioa. — Cedar  Rapids  Nat.  Bank  v. 
Carlson,  156  Iowa  343, 136  N.  W.  659 
(1913)  ;  Oakland  Cemetery  Ass'n  v. 
Lakins,  136  Iowa  121,  101  N.  W.  778 
(1904)  (note  intended  only  as  secur- 
ity) ;  Dean  v.  Nickels  &  Shepard  Co., 
95  Iowa  89,  63  N.  W.  582  (1895) 
(notes  to  be  held  until  plaintiff  satis- 
fied with  working  of  machine  for 
which  given)  ;  McCormiek  Harvesting 
Maoh.  Co.  V.  Richardson,  89  Iowa  525, 


56  N.  W.  540  (1893)  (order  for 
goods  to  be  sent  to  principal  for  ap- 
proval and  acceptance). 

Kansas. — Bartholomew  v.  Fell,  93. 
Kan.  64,  139  Pac.  1016  (1914)  ; 
Stroupe  V.  Hewitt,  90  Kan.  200,  133 
Pac.  562  (1913);  Roberts  v.  Mul- 
lenix,  10  Kans.  22  (1873)  (bond  not 
to  be  delivered  until  certain  money 
was  paid ) . 

Kentucky. — Caudle  v.  Ford,  24  Ky. 
L.  Rep.  1764,  72  S.  W.  270  (1903) 
(endorsement  of  note  on  condition 
that  mortgage  be  executed  to  in- 
demnify the  indorsers). 

Maine. — Goddard  v.  Cutts,  11  Me. 
440  (1834)  (new  note  given  on  con- 
dition that  original  notes  be  sur- 
rendered within  certain  time). 

Maryland. — Gorsuch  v.  Rutledge, 
70  Md.  272,  17  Atl.  76  (1889) 
(sealed  agreement  for  a,  lease  de- 
livered as  escrow)  ;  Devries  v.  Shu- 
mate, 53  Md.  211  (.1879)  (notes  not 
to  be  delivered  until  approved  by  ad- 
viser) ;  Beall  v.  Poole,  27  Md.  645 
(1867)  (articles  of  copartnership  not 
to  be  given  up  by  party  until  he 
should  be  satisfied  as  to  the  amount, 
of  indebtedness). 

Michigan. — Fulton  v.  Priddy,  123 
Mich.  298,  82  N.  W.  65,  81  Am.  St. 
Rep.  201   (1900). 

Minnesota. — Mendcnball  v.  XJlrich, 
94  Minn.  100,  101  N.  W.  1057  (1905) 
(note  not  to  be  binding  until  policy 
of  life  Insurance  accepted  by  maker)  ; 
Smith  V.  Mussetter,  58  Minn.  159,  59 
N.  W,  995   (1894). 

Mississippi. — Butler  v.  Smith,  35 
Miss.  457  (1858)  (agreement  not  to- 
become  binding  unless  signatures  of 
other  parties  procured). 

Missouri. — Barrett  v.  Davis,  104 
Mo.  549,  16  S.  W.  377  (1891)  (ex- 
tension of  time  upon  condition  that 
surety  assents  thereto). 

Nebraska. — Norman    v.    Waite,    30' 
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to 


such  agreements  as  may  have  been  made  at  the  time  of  delivery, 


Neb.  302,  46  N.  W.  639  (1890)  ;  Greg- 
ory V.  Littlejohn,  35  Neb.  368,  41  N. 
W.  353  (1889)  (contract  for  convey- 
ance not  to  be  delivered  until  real  es- 
tate had  been  examined ) . 

Tsfew  York. — Keller  v.  Prince,  76 
Misc.  R.  (N.  Y.)  522,  135  N.  Y.  Suppl. 
573  (1912);  Niblock  v.  Sprague,  300 
N.  Y.  390,  93  N.  E.  1105  (1911); 
Pratt  &  Whitney  Co.  v.  American 
Pneumatic  Tool  Co.,  50  App.  Div.  369, 
63  N.  Y.  Suppl.  1063  (1900),  affirmed 
Pratt  &  Whitney  Co.  v.  American 
Pneumatic  Tool  Co.,  166  N.  Y.  588, 
59  N.  E.  1129  (1901)  ;  Rosenstock  v. 
Montague,  38  Misc.  R.  483,  59  N.  Y. 
Suppl.  500  (1899);  Reynolds  v.  Rob- 
inson, 110  N.  Y.  654,  18  N.  E.  127 
(1888)  (sale  of  lumber  on  credit; 
conditioned  on  favorable  reports  from 
commercial  agencies  concerning  the 
purchasers)  ;  Juilliard  v.  Chaffee,  93 
N.  Y.  529   (1883). 

North  Carolina. — ^Gardner  v.  North 
State  Mut.  Life  Ins.  Co.,  163  N.  C. 
367,  79  S.  E.  806    (1913). 

Ohio. — Brown  v.  Willis,  13  Ohio  26 
(1844)  (note  not  to  be  delivered  un- 
til certain  amount  of  money  paid  and 
labor  performed ) . 

Oklahoma. — Gamble  v.  Riley  (Okla. 
1913),  135  Pac.  390. 

South  Dakota. — Barton  v.  Ander- 
son, 4  Rich.  507   (1851). 

Tennessee. — Alexander  v.  Wilkes, 
11  Lea.  321   (1883). 

Texas. — Merchants'  Nat.  Bank  v. 
McAnulty  (Tex.  Civ.  App.),  31  S.  W. 
1091  (1895)  (note  not  to  be  binding 
unless  signed  by  others). 

Utah. — State  Bank  v.  Burton  Gard- 
ner Co.,  14  Utah  430,  48  Pac.  403 
(1897)  (guarantors  signing  note  on 
condition  not  to  be  bound  unless 
others  sign) . 

Virginia. — Catt  v.  Olivier,  98  Va. 
680,  36  S.  E.  980   (1900). 

Wisconsin. — Curry   v.    Colburn,    99 


Wis.  319,  74  N.  W.  778,  67  Am.  St. 
Rep.  860   (1898). 

United  States. — Minah  Consol. 
Min.  Co.  V.  Briscoe,  47  Fed.  276 
(1891). 

England. — See  Leaf  v.  Gibbs,  4  C.  & 
P.  466   (1830). 

"  It  is  settled  that  a  completed  in- 
strument may  be  shown  by  parol  to 
have  been  delivered  on  a  condition 
which  has  not  been  performed." 
Elastic  Tip  Co.  v.  Graham,  185  Mass. 
597,  600,  71  N.  E.  117  (1904),  per 
Loring,  J. 

"According  to  the  evidence  offered 
and  excluded,  the  written  instru- 
ment, upon  which  this  suit  is  based, 
was  not — except  in  a  named  con- 
tingency— to  become  a  contract,,  or  a 
promissory  note  which  the  payee 
could  at  any  time  rightfully  trans- 
fer. Evidence  of  such  an  oral  agree- 
ment would  show  that  the  con- 
tingency never  happened,  and  would 
not  be  in  contradiction  of  the  writ- 
ing. It  would  prove  that  there  never 
was  any  concluded,  binding  contract 
entitling  the  party  who  claimed  the 
benefit  of  it  to  enforce  its  stipula- 
tions. The  exclusion  of  parol  evi- 
dence of  such  an  agreement  could  be 
justified  only  upon  the  ground  that 
the  mere  possession  of  a  written  in- 
strument, in  form  a  promissory  note, 
by  the  person  named  in  it  as  payee, 
is  conclusive  of  his  right  to  hold  it 
as  the  absolute  obligation  of  the 
maker.  While  this  possession  is,  un- 
doubtedly, prima  facie,  indeed,  should 
be  deemed  strong  evidence  that  the 
instrument  came  to  the  hands  of  the 
payee  as  an  obligation  of  the  maker, 
enforcible  according  to  its  legal  im- 
port, it  is  open  to  the  latter  to  prove 
the  circumstances  under  which  pos- 
session was  acquired,  and  to  show 
that  there  never  was  any  complete, 
final   delivery  of  the   writing  as  the 
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tut  evidence  of  prior  conversations  may  be  received.^     Proof  of 


promissory  note  of  the  maker,  pay- 
able at  all  events  and  according  to  its 
terms.  The  rule  that  excludes  parol 
evidence  in  contradiction  of  a  writ- 
ten agreement  presupposes  the  exist- 
ence in  fact  of  such  agreement  at  the 
time  suit  is  brought.  But  the  rule 
has  no  application  if  the  writing  was 
not  delivered  as  a  present  contract." 
Burke  v.  Dulaney,  153  U.  S.  338,  333, 
14  S.  Ct.  816,  38  L.  ed.  698  (1894), 
per  Mr.  Justice  Harlan. 

"  I  think  that  this  rule  ought  to 
be  discharged.  The  point  made  is 
that  this  is  a  written  agreement,  ab- 
solute on  the  face  of  it,  and  that  evi- 
dence was  admitted  to  show  it  was 
conditional;  and  if  that  had  been  so 
it  would  have  been  wrong.  But  I  am 
of  opinion  that  the  evidence  showed 
that  in  fact  there  was  never  any 
agreement  at  all.  The  production  of 
a  paper  purporting  to  be  an  agree- 
ment by  a  party,  with  his  signature 
attached,  affords  a  strong  presump- 
tion that  it  is  his  written  agreement; 
and,  if  in  fact  he  did  sign  the  paper 
animo  contrahendi,  the  terms  con- 
tained in  it  are  conclusive,  and  can- 
not be  varied  by  parol  evidence;  but 
in  the  present  case  the  defence  be- 
gins one  step  earlier;  the  parties 
met  and  expressly  stated  to  each 
other  that,  though  for  convenience 
they  would  then  sign  the  memoran- 
dum of  the  terms,  yet  they  were  not 
to  sign  it  as  an  agreement  until 
Abermelhle  was  consulted.  I  grant 
the  risk  that  such  a  defence  may  be 
set  up  without  ground;  and  I  agr-ee 
that  a  jury  should  therefore  always 
look  on  such  a  defence  with  suspic- 
ion; but,  if  it  be  proved  that  in  fact 
the  paper  was  signed  with  the  ex- 
press intention  that  it  should  not  be 
an  agreement,  the  other  party  can- 
not fix  it  as  an  agreement  upon  those 
so  signing.     The  distinction  in  point 

21 


of  law  is  that  evidence  to  vary  the 
terms  of  an  agreement  in  writing  is 
not  admissible,  but  evidence  to  show 
that  there  is  not  an  agreement  at  all 
is  admissible."  Pym  v.  Campbell,  6 
Ell.  &  Bl.  370,  373  (1856),  per 
Erie,  J. 

Proofs  must  be  reasonably  certain. 

"  While  it  is  competent  for  a 
maker  of  a  note  to  show  by  parol 
that  the  note  was  to  become  a  bind- 
ing agreement  only  on  the  happen- 
ing of  a  certain  contingency,  and 
that  the  contingency  has  not  hap- 
pened, yet  his  proofs  must  be  rea- 
sonably certain  to  that  end.  In  the 
case  before  us,  there  was  not  even  a 
preponderance  of  the  evidence  in  re- 
spondent's favor  to  the  effect  that 
there  was  a  conditional  delivery  of 
the  note  sued  upon."  Ewell  v. 
Turney,  39  Wash.  615,  616,  81  Pac. 
1047   (1905),  per  Fullerton,  J. 

3.  "  The  defendants  contend  that, 
even  if  all  that  took  place  at  the 
time  of  the  delivery  was  admissible 
as  an  explanation  thereof,  and  as  a 
part  of  the  pes  gestae,  yet  that  the 
evidence  of  the  previous  conversation 
was  erroneously  admitted.  But  a 
previous  conversation  might,  and  in 
this  case  apparently  did,  have  a  di- 
rect bearing  upon  the  question 
whether  the  delivery  was  conditional. 
Wilson  at  the  time  of  delivery  stated 
that  '  this  was  his  proposition,  and 
it  was  in  writing;'  and  the  previous 
conversation  clearly  related  to  such 
an  instrument  as  a  proposal  only. 
Whether  the  delivery  of  a  paper  is 
absolute  or  conditional  is  a  question 
of  fact.  If  it  were  shown  that  _  two 
parties  had  agreed  that  an  instru- 
ment should  be  thereafter  pre- 
pared to  take  effect  only  upon  com- 
pliance with  a  certain  condition  or 
the  occurrence  of  a  certain  event, 
and    thereafter    such    an    instrument 
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the  fact  that  there  was  never  a  complete  and  final  delivery  of  the 
instrument  is  not  a  contradiction  of  its  terms,  or  a  varying  of  them 
in  any  way.  It  is  an  establishment  of  the  fact  that  the  writing 
though  ostentibly  binding  was  never  legally  of  any  force  because 
of  the  want  of  the  final  act,  delivery,  required  to  give  it  the  neces- 
sary legal  force  and  effect.*  In  case,  however,  of  the  delivery  of  a 
deed  to  the  grantee  either  by  the  grantor  or  by  another  with  his 
knowledge  and  approval,  a  different  situation  exists.  The  delivery 
then  is  regarded  as  absolute  and  no  extrinsic  evidence  will  be  re- 
ceived to  show  that  it  was  in  any  way  qualified  or  conditional.* 
In  like  manner,  where  a  party  executes  and  delivers  an  instrument. 


were  prepared  and  delivered,  even  if 
nothing  was  said  at  the  time  of  the 
actual  delivery,  it  would  be  for  the 
jury  to  say  whether  such  delivery  did 
not  take  place  under  and  in  pursuance 
of  the  previous  agreement.  That  a 
delivery  should  be  conditional,  it  la 
not  necessary  that  express  words  to 
that  eflfect  should  be  used  at  the 
time.  That  conclusion  may  be  drawn 
from  all  the  circumstances  which 
properly  form  a  part  of  the  entire 
transaction,  whether  in  point  of  time 
they  precede  or  accompany  the  de- 
livery." Wilson  v.  Powers,  131 
Mass.  539,  540  (1881),  per  Devena,  J. 
(note  to  become  binding  only  upon 
assent  of  the  surety). 

4.  "The  question  here  is  *  *  * 
whether  it  is  competent  to  show,  by 
parol,  that  such  written  promise 
grew  out  of  an  oral  agreement  or  ne- 
gotiation, which  agreement  was  in- 
choate and  unexecuted  in  fact  by 
either  party,  and  by  the  express 
terms  of  which  the  vn-itten  instru- 
ment was  not  to  be  regarded  as  ob- 
ligatory, but  its  operation  and  effi- 
cacy suspended  until  the  happening  of 
an  event  then  in  futuro.  In  such  a 
case,  the  rule  which  presumes  the 
written  instrument  to  embody  the 
entire  contract  and  all  its  stipula- 
tions, does  not  apply.  The  oral  evi- 
dence is  offered,  not  to  contradict  or 
vary     the     written,     but     admitting, 


seeks  to  avoid  it  by  showing  that,  as 
an  entire  and  independent  agreement, 
it  has  no  present  legal  effect."  Sweet 
V.  Stevens,  7  K.  I.  375  (1863),  per 
Bullock,  J. 

5.  Alabama. — Hargrave  v.  Mel- 
bourne, 86  Ala.  370,  5  So.  285  (1888). 

California. — Moury  v.  Heney,  86 
Cal.  471,  25  Pao.  17    (1890). 

Colorado. — Omaha  &  Grant  Sm.  & 
R.  Co.  V.  Taber,  13  Colo.  41,  31  Pac. 
935,  16  Am.  St.  Rep.  185,  5  L.  E  A. 
236    (1889). 

Florida. — Haworth  v.  Norris,  28 
Fla.  763,  10  So.   18    (1891). 

Georgia. — Hawkins  v.  Bevel,  61  6a. 
263   (1878). 

Illinois. — Chicago  Pressed  Steel  Co. 
V.  Clark,  87  111.  App.  658    (1899). 

Indiana. — Fouty  v.  Fouty,  34  Ind. 
433  (1870). 

Iowa. — McGfee  v.  Allison,  94  Iowa 
537,  63N.  W.  323  (1895). 

'New  Jersey. — Black  v.  Shreve,  13 
N.  J.  Eq.  455    (1860). 

New  York. — Rathbun  v.  Rathbun,  6 
B^rb.  98   (1849). 

Teams. — ^Byars  v.  Byars,  11  Tex. 
Civ.  App.  565,  33  S.  W.  925  (1895)  ; 
Galveston  H.  &  S.  A.  R.  Co.  v. 
Pfeuffer.  56  Tex.  66   (1881). 

Wisconsin. — Schwallack  v.  Chicago 
M.  &  St.  P.  Co.,  73  Wis.  137,  40  N. 
W.  579  (1888). 

But  see,  Minah  Consol.  Min.  Co.  v. 
Briscoe,  47  Fed.  276   (1891). 
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such  as  a  note  for  instance,  and  receives  a  valuable  consideration 
therefor,  he  will  not  be  permitted  to  show  an  agreement  to  the 
effect  that  payment  should  never  be  enforced  or  demanded.® 

§  3555.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions) ;  Duress. —  Parol  evidence  of  the  facts  and  circumstances 
attending  the  execution  of  an  instrument  is  properly  admissible  ^ 
where  it  is  alleged,  by  a  party  thereto,  that  he  signed  it  under 
duress.  Evidence  to  this  effect  is  not  a  violation  of  the  parol  evi- 
dence rule,  since  its  tendency  is  not  to  contradict  or  vary  the  terms 
of  a  valid  instrument,  but  to  show  that  no  legal  enforceable  agree- 
ment or  undertaking  was  ever  executed,  owing  to  the  lack  of  a 
valid  assent  of  a  party  thereto,  which  is  in  every  case  essential  to 
render  a  writing  enforceable  in  a  legal  tribunal. 

§  3556.  (Parol  Evidence  Rule;  Private  Documents;  Excep= 
tions);  Fraud  or  Fraudulent  Representations. —  The  parol  evi- 
dence rule  can  not  be  invoked  by  one  as  a  shield  to  protect  him 
from  his  own  fraud.  It  is  rather  one  which  tends  to  proteect 
either  party  to  a  written  instrument  from  any  fraudulent  practice 
on  the  part  of  the  other,  by  excluding  all  parol  evidence  tending 
to  contradict  the  terms  of  a  valid  writing  executed  by  them. 
Where,  however,  one  of  the  parties  has,  by  any  fraud  or  misrepre- 

6.  Western  Carolina  Bank  v.  Moore,  husband)  ;    Moore    v.    Hush,    30    La. 

138  N.  C.  529,  51  S.  C.  79   (1905).  Ann.  1157    (1878)    (use  of  threats  or 

§      35S5-1.      California. — Hick      v.  violence  may  be  shown). 

Thompson,  90  Cal.  289,  27  Pao.  208  Michigan. — Seiber     v.     Price,      36 

(1891)      (representations     accompan-  Mich.    518    (1873)     (papers   obtained 

ied  by  threats  to  an  old  woman  who  from  one  under  illegal  arrest  to  se- 

was  sick,  weak  minded).  cure  his  release  are  voidable). 

Georgia. — Southern  Express   Co.  v.  New    York. — Mills    v.    Young,    33 

Duflfey,  48   Ga.   358    (1873)     (a  deed  Wend.  314   (1840)    (note  obtained  by 

given    to    release    child    of    grantor  unauthorized  coercion), 

from   illegal   Imprisonment   is   void).  Pennsylvania. — Heeter   v.   Glasgow, 

lovM. — Veach  v.  Thompson,  15  79  Pa.  St.  79  (1875)  (duress  con- 
Iowa  380   (1863)    (promissory  note),  nected   with    acknowledgment   of    in- 

Kentucky. — Hall   v.  Bank  of  Com-  strument)  ;    Miller  v.  Miller,  68  Pa. 

monwealth,  5  Dana  358,  30  Am.  Dee.  St.  486   (1871)    (threat  to  improperly 

685    (1837).  use  control   which   one  has  over   the 

Louisiana. — Llnkswiler      v.      Hoff-  property  of  another), 

man,  109  La.  948,  34  So.  34   (1903);  Tetcas. — Horton  v.  Reynolds,  8  Tex. 

Vieknair   v.    Trosclair,   45    La.   Ann.  284     (1853)     (bill    of    sale    obtained 

373,  13  So.  508   (1893)    (notarial  act  from  one  under  fear  of  violence), 
by   wife  under   coercive   influence   of 
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sentation  on  his  part,  induced  another  to  enter  into  an  agreement, 
a  different  situation  is  presented.  In  such  a  case  the  innocent 
party  is  not  concluded  by  the  language  used  but  will  be  permitted 
to  introduce  extrinsic  evidence  of  any  prior  or  contemporaneous 
negotiations,  acts  or  the  like,^  tending  to  show  the  exercise  of  fraud 


§  3556-1.  Alaiama. — Bank  of 
Guntersville  v.  Webb,  108  Ala.  132, 
Ifi  So.  14  (1895)  (signature  induced 
by  misrepresentation  of  contents)  ; 
TLompson  v.  Bell,  37  Ala.  438  (1861) 
(fraudulent  representations  by  ven- 
dor  as  to   quantity   of  land ) . 

California. — Willey  v.  Clements, 
146  Cal.  91,  79  Pao.  580  (1905) 
(false  representations  as  to  character, 
extent  and  condition  of  land). 

Colorado. — Pallister  v.  Cameniseh, 
21  Col.  App.  79,  121  Pac.  958   (1912)." 

Connecticut. — Swayne  v.  Felici,  84 
Conn.  147,  79  Atl.  62  (1911)  (in 
connection  with  lease)  ;  Gustafson  v. 
Eustemeyer,  70  Conn.  135,  39  Atl. 
104,  66  Am.  St.  Rep.  92,  39  L.  R.  A. 
644  (1898)  (fraudulent  representa- 
tions as  to  boundaries  and  dimensions 
of  land)  ;  Calhoun  v.  Richardson,  30 
Conn.  210  (1861)  (certificate  ap- 
pended to  affidavit  signed  under  mis- 
representation as  to  contents  of  affi- 
davit). 

District  of  Columbia. — Cotharin  v. 
Davis,  4  Mackey  146  (1885)  (blank 
in  contract  filled  to  represent  the  ob- 
ligation a  larger  one  than  contemp- 
lated) . 

Georgia. — Gore  v.  Malsby,  110  Ga. 
893,  36  S.  E.  315  (1900)  (signing  by 
person  unable  to  read  induced  by 
false  representations  as  to  contents) . 

Illinois. — Briggs  v.  Reynolds,  176 
111.  App.  420  (1913)  ;  Grand  Tower  & 
G.  G.  R.  Co.  V,  Walton,  150  111.  428, 
37  N.  E.  920  (1894)  (agreement  ex- 
ecuted upon  understanding  that  rail- 
road would  change  line  of  road). 

Indiana. — Hines  v.  Driver  73  Iiid 
135  (1880)  (note  given  for  interest 
in   partnership;    fraudulent  represen- 


tations as  to  value  of  stock  owned 
by  firm ) . 

Iowa. — Sisson  v.  Kaper,  105  Iowa, 
599,  57  N.  W.  490  (1898)  (accept- 
ance of  lease  induced  by  fraudulent 
representations  as  to  water  supply) . 

Kansas. — Schoen  v.  Sunderland,  39 
Kan.  758,  18  Pac.  913  (1888)  (state- 
ments by  vendor  as  to  quality  and 
condition  of  land  and  improvements 
thereon) . 

Kentucky. — Tribble  v.  Oldham,  5  J. 
J.  Marsh.  137    (1831). 

Maine. — HoUey  v.  Young,  66  Me. 
520  (1876)  (lease  fraudulently  ob- 
tained). 

Massachusetts. — Trambly  v.  Ri- 
card,  130  Mass.  259  (1881)  (writing 
supposed  to  contain  oral  agreement 
signed  by  party  unable  to  read  or 
write ) ) . 

Michigan. — Blanehard  v.  Ridgeway, 
179  Mich.  491,  146  N.  W.  139  (1914)  ; 
Rambo  v.  Patterson,  133  Mich.  655, 
95   N.   W.   723    (1903) 

Minnesota. — ^Vilett  v.  Moler,  82 
Minn.  12,  84  N.  W.  453   (1900). 

Mississippi. — Howie  v.  Pratt,  83 
Miss.  15,  35  So.  216    (1903). 

Missouri. — ^Leicher  v.  Keeney,  08 
Mo.  App.  394,  73  S.  W.  145  (1902) 
(misrepresentation  by  overstating 
quantity  of  land)  )  ;  Phoenix  Ins.  Co. 
V.  Owens,  81  Mo.  App.  201  (1899) 
(false  representations  by  payee  of 
promissory  note  as  to  character  of 
the  paper) . 

Montana. — Sathre  v.  Rolfe,  31 
Mont.  85,  77  Pac.  431  (1904)  (omis- 
sion in  contract  of  sale  of  reference 
to  a  leasehold  interest  resulting  from 
fraudulent  representations) . 

'Sehraslca. — Bauer     v.      Taylor,      4 
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:)r  misrepresentation  by  the  other  party,  in  the  procuring  of  his 


Neb.     (Unoff.)     710,    96    N.    W.    368 
(1903). 

New  Hampshire. — Anderson  v. 
Scott,  70  N.  H.  350,  47  Atl.  607 
(1900)  (stock  subscription  secured 
t)y  false  representations  as  to  con- 
tracts and  purchases  alleged  to  have 
been  made  in  behalf  of  a  proposed 
corporation ) ;  Lull  v.  Cass,  43  N.  H. 
62    (1861). 

New  Jersey. — Brewster  v.  Brew- 
ster, 38  N.  J.  L.  119  (1875)  (agree- 
ment to  pay  notes  of  every  kind; 
fraudulent  representation  that  note 
in  suit  had  been  paid) . 

New  York. — ^Oliwill  v.  Verdenhal- 
ven,  39  N.  Y.  St.  SOO,  15  N.  Y.  Suppl. 
94  (1891)  (accord  and  satisfaction 
containing  clause  as  to  payment  of 
attorney)  ;  Mayer  v.  Dean,  115  N.  Y. 
556,  22  N.  E.  261,  5  L.  R.  A.  540 
(1889)  (representation  to  purchaser 
of  seed  that  it  was  clean  and  free 
from  impurities);  Hall  v.  Erwin,  66 
N.  Y.  649  (1876)  (assignment  of 
bond  and  mortgage). 

North  Carolina. — Gwaltney  v. 
Providence  Sav.  Life  Assur.  Sec,  132 
N.  C.  935,  44  S.  E.  659    (1903). 

South  Dakota.  —  National  Cash 
Eogister  Co.  v.  Pfister,  5  S.  D.  143, 
58  N.  W.  270  (1894)  (order  for  an 
article  and  acceptance  to  a  sight 
draft  procured  by  false  and  fraudu- 
lent representations). 

Texas. — ^Davis  v.  Driscoll,  22  Tex. 
Civ.  App.  14,  54  S.  W.  43  (1899); 
Chatham  v.  Jones,  69  Tex.  744,  7  S. 
W.  600  (1888)  (party  unable  to  read 
may  show  he  would  not  have  signed  a 
contract  if  he  had  known  its  con- 
tents). 

Vermont. — Mallory  v.  Leach,  35 
Vt.  156,  82  Am.  Dec.  625  (1862) 
(fraudulent  representations  as  to 
value  of  stock  in  connection  with  its 
re -purchase). 


Virginia. — Burtners  v.  Keran,  24 
Gratt.   42    (1873). 

Washington. — O'Connor  v.  Light- 
hizer,  34  Wash.  153,  75  Pac.  643 
(1904)  ;  Griffith  v.  Strand,  19  Wash. 
6S6,  54  Pac.  613   (1898). 

West  Virginia. — Casto  v.  Fry,  33 
W.  Va.  449,  10  S.  E.  799   (1890). 

Wisconsin. — Hurlbert  v.  Kellogg 
Lumb.  &  Mfg.  Co.,  115  Wis.  335,  91 
N.  W.  673  (1903)  (misrepresenta- 
tions as  to  title ) . 

United  States. — Tinsley  v.  Jemi- 
son,  74  Fed.  177,  30  C.  0.  A.  371,  3S 
U.  S.  App.  665  (1896)  (representa- 
tions to  induce  execution  of  contract 
to  compromise)  ;  Chandler  v.  Von 
Roeder,  24  How.  334,  16  L.  ed.  633 
(1860). 

"  Now,  it  is  no  better  settled  that 
parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instru- 
ment than  it  is  that  parol  evidence 
is  admissible  to  show  that  the  execu- 
tion of  the  instrument  was  procured 
by  fraud."  Johnson  v.  Cummings,  12 
Olo.  App.  17,  23,  55  Pac.  269  (1898), 
per  Thompson,  P.  J. 

"It  is  unfortunately  true  that 
written  instruments  are  often  used 
or  attempted  to  be  used  as  a  means 
of  perpetrating  a  fraud;  it  is  equally 
true  that  there  is  no  rule  of  law  that 
deprives  the  court  of  the  power  to  de- 
feat the  attempt  whenever  it  is  dis- 
covered. Fraud  vitiates  all  contracts, 
written  or  verbal  and  sealed  or  un- 
sealed. To  this  rule  there  is  no  ex- 
ception as  between  the  original  par- 
ties. With  equal  reason  no  contract, 
whatever  its  form  and  however  valid 
for  other  purposes,  can  lawfully  be 
used  for  a  fraudulent  purpose.  There 
is  no  contract  sealed  or  unsealed  that 
is  sufficient  of  itself,  unaided  by 
other    circumstances,     to    cover    and 
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signature  to  the  writing.    Such  evidence,  although  it  may  contra- 


proteet  fraud.  And  rules  of  evidence 
which  exclude  parol  proof  when  of- 
fered to  affect  written  insstruments, 
will  generally  give  way  and  allow 
the  fraud  to  be  proved."  Feltz  v. 
Walker,  49  Conn.  93,  98  (1881),  per 
Carpenter,  J. 

"  Fraudulent  misrepresentation  as 
to  a  material  fact,  made  by  one  party 
to  a  written  contract,  for  the  pur- 
pose of  inducing  the  other  party  to 
enter  into  it,  may  be  proved  by 
parol."  McCrary  v.  Pritchard,  119 
Ga.  876,  880,  47  S.  E.  341  (1904),  per 
Fish,  P.  J. 

"  Bornman  had  the  right  to  im- 
pose this  condition,  and  the  delivery 
of  the  instrument  being  conditional, 
created  no  liability  until  the  condi- 
tion was  performed.  It  was  compe- 
tent to  prove  such  condition  and  non- 
compliance therewith  by  parol,  not 
as  tending  to  vary  or  alter  the  con- 
tract of  guaranty,  but  for  the  pur- 
pose of  showing  that  there  had  been 
no  delivery  thereof  to  plaintiff  in 
error."  Belleville  v.  Bornman,  124 
111.  200,  205,  16  N.  E.  210  (1888), 
per  Shope,  J. 

"  Fraud,  arising  out  of  the  negotia- 
tions leading  up  to  the  execution  of 
a  written  contract,  is  not  merged 
therein ;  and  when  fraud  is  the  issue, 
evidence  tending  to  prove  the  same  is 
admissible,  although  it  may  vary, 
add  to,  or  contradict  the  terms  of  the 
written  contract.  The  doctrine,  there- 
fore, of  merger  of  all  antecedent  ne- 
gotiations and  representations,  in 
such  cases  has  no  application." 
Moore  v.  Harmon,  142  Ind.  555,  559, 
41  N.  E.  599  (1895),  per  Jordan,  J. 

"  If  false  representations  material 
in  character,  are  made  to  induce  the 
making  of  a  written  contract,  and 
they  are  relied  upon,  and  a  written 
contract  is  made  accordingly,  the 
false     representations     underlie     the 


written  contract  itself.  They  do  not 
alter  the  contract,  but  they  may  af- 
ford a  reason  why  the  contract  itself 
may  be  avoided  or  rescinded,  or  if 
that  be  not  done,  why  the  injured 
party  may  recover  damages,  or  re- 
coup damages  if  sued  on  the  contract. 
Representations  of  the  physical  char- 
acteristics of  a  thing  sold  and  not 
open  at  the  time  of  inspection,  when 
made  by  a  vendor  as  an  inducement  to 
purchase,  are  in  the  nature  of  war- 
ranties, for  breach  of  which  the  pur- 
chaser may  rescind  the  contract  and 
restore  the  articles  purchased,  or  may 
recoup  in  damages,  when  sued  for  the 
purchase  price.  So  that  if  the  de- 
fendant could  have  shown  false  rep- 
resentations material  in  their  char- 
acter, made  as  an  inducement  to  the 
written  contract,  and  relied  upon  by 
it,  and  had  offered  to  show  them,  it 
would  have  been  error  to  exclude 
them."  Doylestown  Agricultural  Co. 
V.  Brackett,  Shaw  and  Lunt  Co.,  109 
Me.  301,  307,  84  Atl,  146  (1912),  per 
Savage,  J. 

"  Whether  such  representations 
were  introduced  for  the  purpose  of 
explaining  or  contradicting  the  bill  of 
sale,  it  does  not  appear;  however 
that  might  be.  a  party  to  a  contract 
obtained  by  his  fraud,  can  never 
shut  out  such  testimony  and  shield 
himself  under  such  a  pretense." 
Gushing  v.  Rice,  46  Me.  303,  310 
(1858),  per  Cutting,  J. 

"  It  cannot  now  be  doubted,  that  a 
contract  though  in  writing,  may  be 
impeached  for  fraud  by  parol  evi- 
dence. Nor  can  it  be  denied,  when 
fraud  is  charged  and  there  is  proof 
of  circumstances  occuring  at  the  time 
of  the  contract,  or  subsequently, 
tending  to  sustain  the  charge,  that 
negotiations  or  transactions  prior  to 
the  contract,  having  a  similar  tend- 
ency miiy  be  given  in  evidence."    Far- 
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diet  the  terms  of  the  instrument,  is  in  all  cases  admissible  and 
will  be  received,  not  only  as  a  defense  to  an  action  on  the  und^r- 


rell  V.  Bean,  10  Md.  217,  337  (1856), 
per  Eccleston,  J. 

"  When  the  fraudulent  affirmations 
are  once  proven  to  exist,  the  written 
contract  becomes  unimportant.  This 
seems  to  be  an  elementary  principle 
of  the  law  of  evidence.  The  right  to 
prove  fraud,  in  whatever  shape  it 
may  exist,  to  avoid  written  contracts, 
has  been  so  uniformly  recognized  that 
it  can  hardly  be  said  to  have  been 
the  subject  of  serious  judicial  discus- 
sion. The  power  to  consider  parol 
evidence  in  regard  to  its  effects  upon 
contracts  in  respect  to  the  question 
of  fraud,  has  been  passed  over  sub 
solentio,  and  the  courts  have  gone  on 
to  consider  the  probative  force  of  the 
testimony.  No  case  was  discovered 
by  the  industry  of  counsel  which  ex- 
cluded such  testimony,  and  all  the 
cases  in  which  judges  have  touched 
upon  the  subject  have  assumed  the 
admissibility  of  testimony  setting  up 
fraudulent  representations  to  avoid  a. 
written  contract."  State  v.  Cass,  53 
N.  J.  L.  77,  82,  18  Atl.  978  (1889), 
per  Reed,  J. 

"  Parol  evidence  is  admissible  in 
such  cases  to  show  the  circumstances 
surrounding  the  transaction  and  the 
motives  and  intentions  that  prompted 
the  parties  to  execute  the  same.  Such 
evidence  is  permissible  to  show  fraud 
in  a  transaction  which,  if  shown,  an- 
nuls the  contract,  and  prevents  its 
enforcement.  It  is  not  admitted  for 
the  purpose  of  varying  the  terms  of 
a  contract,  but  merely  to  ascertain 
whether  it  is  a  bona  fide  transaction 
or  a  sham.  If  there  is  no  fraud,  the 
contract  will  stand,  otherwise  if  there 
is  fraud."  Fairbanks  v.  Simpson 
(Tex.  Civ.  App.),  28  S.  W.  138,  139 
(1894),  per  Rainey,  J. 

Application  of  rule  stated  in  text 
to 


Contracts: 

Ailabama. — Nelson  v.  Wood,  83 
Ala.  175    (1878). 

California. — Jones  v.  Grieve,  15 
Cal.  App.   561,  115   Pac.   333    (1911). 

Connecticut.  —  McLaughlin  v. 
Thomas,  86  Conn.  253,  85  Atl.  370 
(1913). 

Illinois. — Hicks  v.  Stevens,  131  111. 
186,  11  N.  E.  341  (1887)  ;  Wilson  v. 
Hoecker,  85  111.  349    (1877). 

Iowa. — ^Dowagiac  Mfg.  Co.  v.  Gib- 
son, 73  Iowa,  525,  35  N.  W.  603,  5 
Am.  St.  Rep.  697   (1887). 

Kansas. — Schoen  v.  Sunderland,  39 
Kan.  758,  18  Pac.  913  (1888);  Bird 
&  Mickle  Map  Co.  v.  Jones,  27  Kan. 
177    (1882). 

Kentucky. — Provident  Sav.  LifiJ 
Assur.  Soc.  v.  Shearer,  151  Ky.  398, 
151  S.  W.  938    (1913)  ). 

Louisiana. — Le  Bleu  v.  Savoie,  109 
La.    680,   33    So.    729    (1903). 

Michigan. — Peck  v.  Jenison,  99 
Mich.  326,  58  N.  W.  313  (1894); 
Kranich  v.  Sherwood,  93  Mich.  397, 
53  N.  W.  741    (1893). 

Minnesota. — Meland  v.  Youngberg, 
134  Minn.  446,  145  N.  W.  167  (1914). 

Missouri. — England  v.  Houser  (Mo. 
App.  1914),  163  S.  W.  890;  State  v. 
Lovan,  345  Mo.  516,  151  S.  W.  141 
(1913);  Stone  v.  Barrett,  34  Mo. 
App.  15   (1888). 

Montana. — Sathre  v.  Rolfe,  31 
Mont.  85,  77  Pac.  431    (1904), 

'Nebraska. — Bryant  v.  Thesing,  46 
Neb.  244,  64  N.  W.  967   (1895). 

New  York. — ^Maycr  v.  Dean,  115  N. 
y.  556,  36  N.  Y.  St.  375,  33  N.  E. 
261    (1889). 

North  Carolina. — Singer  Mfg.  Co. 
V.  Gray,  131  N.  C.  168,  38  S.  E.  25*7 
(1897). 

Pennsylvania. — Atherholt  v.  Hughes, 
209  Pa.  St.  156,  58  AtL  269    (1904)  ; 
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taking,  but  in  a  proceeding  where  the  active  aid  of  the  tribunal  is 
invoked.^ 


§  3557.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions);  Illegality. —  Instruments  executed  for  an  illegal  object 
will  not  be  enforced  by  legal  tribunals.     The  law  recognizes  no 


Thorne  v.  Warfflein,  100  Pa.  St.  513 
(1882). 

South  Dakota. — National  Cash  Eeg. 
Co.  V.  Pflster,  5  S.  D.  143,  58  N".  W. 
870    (1894). 

Texas. — Hallwood  Cash.  Eeg.  Co. 
V.  Berry,  35  Tex.  Civ.  App.  554,  80 
S.  W.  857  (1904);  Crutcher  v. 
Schick,  10  Tex.  Civ.  App.  676,  32  S. 
W.  75    (1895). 

^Yest  Virginia. — Depue  v.  Sergent, 
21  W.  Va.  326   (1883). 

Wisconsin. — Gross  v.  Drager,  66 
Wis.  150,  28  N.  W.   141    (1886). 

United  States. — Tevis  v.  Eyan,  233 
U.  S.  273,  34  S.  Ct.  481,  58  L.  ed. 
957  (1914);  Crocker  v.  Lewis,  3 
Sumn.  1,  6  Fed.  Cas.  No.  3,399 
(1837). 

Deeds: 

Alabama. — Thweat  v.  McLeod,  56 
Ala.    375    (1876). 

Georgia. — Adams  v.  Jones,  39  Ga. 
479    (1869). 

Indiana. — McCormiek  v.  Smith,  137 
Ind.  230,  26  N.  E.   825    (1890). 

Louisiana. — Hoffman  v.  Aekerman, 
110  La.  1070,  35  So.  293  (1903); 
Willis  V.  Kern,  21  La.  Ann.  749 
(1869). 

Michigan. — Eekler  v.  Alden,  135 
Mich.  215,  84  N.  W.  141    (1900). 

Minnesota.- — Cooper  v.  Finke,  38 
Minn.  2,  35  N.  W.  469    (1887). 

Missouri. — Stone  v.  Barrett,  34 
Mo.  App.  15   (1888). 

Weio  York. — Van  Alstyne  v.  Smith, 
82  Hun  382,  31  N.  Y.  Suppl.  277,  63 
N  Y.  St.  595   (1894). 

\orth  Carolina. — Cutler  v.  Roan- 
oke, R.  &  L.  Co.,  128  N.  C.  477,  39 
S.  E.  30   (1901). 


Pennsylvania. — Cover  v.  j\Iaiiaway, 
115  Pa.  St.  330,  8  Atl.  393,  2  Am.  St. 
Eep.   553    (1886). 

South  Carolina. — Willcox  v.  Pries- 
ter,  68  S.  C.  106,  46  S.  E.  553   (1903). 

West  Virginia. — Troll  v.  Carter,  15 
W.  Va.  567  (1879). 

United  States. — ^Morris  v.  Nixon,  1 
How.   118,  11  L.  ed.  69    (1843). 

8.  Arkansas. — Grider  v.  Clopton, 
27  Ark.  244   (1871). 

Georgia. — McLean  v.  Clark,  47  Ga. 
34    (1873). 

Louisiana. — Thomas  v.  Kennedy,  34 
La.  Ann.  309   (1873). 

Missouri. — Turner  v.  Turner,  44 
Mo.   535    (1869). 

United  States. — Wilson  v.  Highee, 
62  Fed.  723    (1894). 

"  Nor  can  it  be  maintained  that 
the  evidence  of  the  fraudulent  repre- 
sentations is  to  be  excluded,  upon 
the  doctrine  that  all  representations 
are  merged  in  the  writing,  subse- 
quently executed  by  the  parties.  This 
rule  has  no  application,  when  a  suii 
is  brought  to  be  relieved  against  a 
written  instrument,  on  the  ground  of 
fraud;  the  purpose  is  not  to  contra- 
dict, or  vary  the  terms  of  the  written 
agreement;  but  relief  is  sought  upon 
the  ground  that  by  false  representa- 
tions, the  parties  are  entrapped  into 
an  agreement  which  they  would  not 
otherwise  have  made.  It  is  not  de- 
nying the  deed,  nor  its  terms,  to  in- 
sist that  it  is  vitiated  by  fraud.'' 
B.nrnard  v.  Eoane  Iron  Co.,  85  Tenii. 
139,  149,  2  S.  W.  21  (1886),  per 
Folkes,  J, 
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§  3557-1.  California.— Buffendeau 
V.  Brooks,  38  Cal.  641  (1865)  (un- 
lawful purpose  of  bond  given  to  in- 
demnify sheriff  may  be  shown). 

Connecticut. — Smith  v.  Crockett 
Co.,  85  Conn.  282,  82  Atl.  569  (1912) 
(agreement  to  pay  bonuses  which 
were  intended  to  be  used  as  bribes). 

Georgia.- — ^McNamara  v.  Georgia 
Cotton  Co.,  10  Ga.  App.  669,  73  S.  E. 
1092  (1912)  (wagering  contract); 
Roberts  v.  Arnall,  9  6a.  App.  328,  71 
S.  E.  590  (1911)  (wagering  con- 
tract) ;  Hines  v.  Cureton-Cole  Co.,  9 
Ga.  App.  722,  73  S.  E.  191  (1911) 
(wagering  contract). 

Illinois.— Tjler  v.  Tyler,  126  111. 
525,  21  N.  E.  616,  9  Am.  St.  Rep.  643 
(1888)  (transfer  by  husband  to  de- 
fraud wife  in  respect  to  her  right  of 
separate  maintenance). 

Kansas. — Friend  v.  Miller,  53  Kan. 
1.V9,  34  Pac.  397  (1893)  (agreement 
lEor  the  purpose  of  stifling  criminal 
prosecution  or  for  the  withholding  of 
proof  so  as  to  obstruct  the  course  of 
public    justice). 

Kentucky. — Wilhite  v.  Roberts,  4 
IJana  173  (1836)  (contract  founded 
upon  and  intended  to  secure  an  il- 
li  jral  agreement,  as  a  champertous  or 
usurious   contract). 

LoK'.fiana. — Lazare  v.  Jacques,  15 
Xa.  Ann.  599  (1860)  (prohibited  do- 
nation under  the  form  and  semblance 
of  a.  contract  of  sale)). 

i¥a?ii?.— Gould  V.  Leavitt,  93  Me. 
43  6,  43  Atl.  17  (1899)  (notes  given 
in  part  for  purchase  price  of  intoxi- 
C!;ting  liquors  sold  contrary  to  law)  ; 
LiniP  Rock  Bank  v.  Hewitt,  50  Me. 
■367  (1861)  (note  given  to  bank  for 
tlie  purpose  of  increasing  its  appar- 
ent assets  and  to  be  used  only  to  ex- 
liibit  to  the  bank  commissioners). 

Massachusetts. — Clemens   Electrical 

Mfg.   Co.  V.  Walton,   173  Mass.   386, 

'  52  N.  E.  133,  53  N.  E.   830    (1890) 


(note  to  street  railway  company  in 
furtherance  of  an  illegal  scheme)  ; 
Pratt  V.  Langdon,  97  Mass.  97 
(1SG7);  Russel  v.  De  Grand,  15 
Mass.  35  (1818)  (note  given  in  con- 
sideration of  an  unlawful  contract). 

Michigan. — Detroit  Salt  Co.  v.  Na- 
tional Salt  Co.,  134  Mich.  103,  96  N. 
W.  1  (1903)  (contract  in  restraint 
of  trade  and  in  violation  of  anti- 
trust laws) . 

Minnesota. — Mohr  v.  Miesen,  47 
Minn.  338,  49  N.  W.  863  (1891)  (il- 
legal contracts  in  form  for  future  de- 
livery but  no  delivery  intended). 

Missouri. — ^Kent  v.  Miltenberger, 
13  Mo.  App.  503  (1893)  (wagering 
contracts) . 

Nebraska. — Luce  v.  Foster,  43  Neb. 
818,  60  N.  \Y.  1027  (1894)  (illegal- 
ity of  bond  may  be  shown). 

Xew  Hampshire. — Wheeler  v.  Met- 
ropolitan Stock  Exch.,  73  N.  H.  315, 
56  Atl.  754  (1903)  (contract  for  sale 
of  stock  where  no  delivery  intended) . 

New  Jersey. — Paterson  v.  Baker, 
51  N.  J.  EqT  49,  26  Atl.  324  (1893) 
(invalid  negotiable  instruments). 

South  Carolina. — Groesbeck  v. 
Marshall,  44  S.  C.  538,  33  S.  E.  743 
(1895)  (illegal  consideration  of 
note) . 

Texas. — Sanger  v.  Miller,  36  Tex. 
Civ.  App.  Ill,  63  S.  W.  425  (1901) 
(contract  based  on  illegal  considera- 
tion) . 

United  States. — See  Totten  v. 
United  States,  92  U.  S.  105,  33  L.  ed. 
605    (1875). 

"  This  is  a  case  where  the  contract 
and  agreement  was  illegal — prohi- 
bited by  law — and  its  terras  rested 
partly  in  parol  and  partly  in  writing. 
It  is  objected  that  parol  evidence 
could  not  be  heard  to  contradict  or 
vary  the  terms  of  the  written  con- 
tract, which  was  for  ten  per  cent,  in- 
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negotiations  or  the  like  will  be  received  for  the  purpose  of  estab- 
lishing such  fact  and  its  admission  in  no  manner  can  be  regarded 


terest  per  aiinum  only.  It  is  a  well 
settled  and  recognized  general  rule 
that  parol  evidence  cannot  be  ad- 
mitted to  contradict  or  vary  the 
terms  of  a  written  agreement.  But 
this  rule  is  not  without  exceptions. 
This  rule  assumes  that  the  instru- 
ment has  a  legal  existence,  and  is 
valid.  Testimony  to  show  it  to  be 
void  is  always  pertinent.  Illegality 
of  an  agreement  may  be  shown,  to 
avoid  a  writing  purporting  to  evi- 
dence it."  Roe  V.  Kiser,  62  Ark.  93,- 
3-1  S.  E.  534,  54  Am.  St.  Rep.  288 
(1896),  per  Hughes,  J. 

"  No  instrument  is  so  sacred,  when 
tinctured  with  illegality  or  fraud,  as 
to  raise  it  above  the  scrutmy  of  parol 
testimony.  And  indeed  it  would  be 
highly  impolitic  that  it  should;  for 
if  this  rule  should  prevail  as  applic- 
able to  illegal  and  vicious  contracts, 
it  would  be  an  easy  matter  to  place 
all  contracts,  however  illegal  or 
vicious,  above  the  reach  of  the  law. 

It  would  only  be  necessary  for  the 
parties,  as  is  alleged  in  the  case  be- 
fore the  court,  to  have  a  secret,  il- 
legal understanding,  and  to  introduce 
into  a  written  contract,  fair  upon 
its  face,  stipulations  that  are  legal, 
but  highly  penal,  as  a  means  to  en- 
force a  compliance  with  the  terms  of 
the  secret  illegal  bargain.  The  arm 
of  the  law  is  not  so  short  as  to  per- 
mit such  evasions."  Wilhite  v.  Rob- 
erts, 4  Dana  (Ky.)  173,  175  (1836), 
per  Ewing,  J. 

"  It  is  unquestionable  that  a  con- 
tract, sealed  or  unsealed,  though  on 
its  face  honest  and  lawful,  may  never- 
theless be  shown  to  be  illegal  and  con- 
trary to  public  morals,  and  it  would 
have  been  error  to  have  refused  to 
permit  such  to  be  proved."  Ryan  v. 
Potwin,  60  111.  App.  637,  638  (1895). 
per  Shepard,  J. 


"  It  does  not  extend  to  evidence  of- 
fered to  show  that  the  contract  was 
made  for  furtherance  of  objects  for- 
bidden by  law  either  by  statute,  by 
the  common  law,  or  by  the  general 
policy  of  the  law.  *  ♦  *  The  mail- 
ing of  the  agreement  is  here  admitted, 
and  the  parties  to  it  and  its  terms 
are  as  the  writing  shows;  but,  never- 
theless, it  is  said — and  it  is  proposed 
to  be  proved — that  it  was  made  with 
the  intent  on  the  part  of  the  con- 
tracting party,  to  accomplish  an  il- 
legal purpose,  and  as  part  of  m, 
scheme  for  that  end,  viz.,  to  call  m 
the  aid  of  a  party  not  before  inter- 
ested in  the  matter  in  suit,  to  carry 
on  the  suit  at  his  own'  cost  and 
charges,  for  part  of  the  subject  in 
litigation.  The  rule  excluding  parol 
evidence  will  not  prevent  a  court, 
either  of  law  or  of  equity,  from  look- 
ing through  all  disguises  in  order  to 
detect  fraud  or  illegality,  and  from 
inquiring  into  the  true  nature  of  the 
transaction  and  the  intent  of  the  par- 
ties in  this  regard.''  Martin  v. 
Clarke,  8  R.  I.  389,  5  Am.  Rep.  586 
(1866)    (champertous  contract). 

"  This  is  a  contract  to  tempt  a  man 
to  transgress  the  law,  to  do  that 
which  is  injurious  to  the  community; 
it  is  void  by  the  common  law;  and 
the  reason  why  the  common  law  says 
such  contracts  are  void,  is  for  the 
public  good.  You  shall  not  stipulate 
for  iniquity.  All  writers  upon  our 
law  agree  in  this,  no  polluted  hand 
shall  touch  the  pure  fountains  of  jus- 
tice. Whoever  is  a  party  to  an  un- 
lawful contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in 
pursuance  thereof,  he  shall  not  have 
the  help  of  a  court  to  fetch  it  back 
again;  you  shall  not  have  a  riglit  of 
action  when  you  come  into  a  court  of 
justice  in  this  unclean  manner  to  re- 
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as  infringing  upon  the  parol  evidence  rule.  Thus  courts  have 
always  been  extremely  zealous  in  their  endeavors  to  arrive  at  the 
true  intent  and  understanding  of  the  parties,  vphere  it  is  asserted 
that  the  agreement  is  tainted  with  usury  and  for  this  purpose  have 
admitted  evidence  tending  to  show  its  invalidity  on  this  ground.^ 
Where,  however,  the  usury  is  not  contained  in  the  writing  itself 
but  it  is  a  valid  and  complete  instrument,  evidence  wilj  not  be 
received  of  a  parol  contemporaneous  usurious  agreement.^  ISTor 
will  a  stranger  to  the  writing  be  permitted  to  avoid  it  on  this 
ground.* 

§  3558.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions) ;  Incapacity. —  It  is  essential  to  the  validity  of  an  instru- 
ment that  a  person,  by  whom  it  is  executed,  shall  be  possessed  of 


cover  it  back."     Collins  v.  Blantern, 

2  Wils.  341,  347,  350  (1767),  per  Lord 
Chief  Justice  Wilmot. 

2.  Arkansas. — Roe  v.  Kiser,  62  Ark. 
92,  34  S.  W.  534,  54  Am.  St.  Rep.  288 
(1896)    (note). 

Connecticut. — Reading  v.  Weston, 
7  Conn.  409  (1829)  (deed  given  to  se- 
cure tlie  payment  of  money  loaned  on 
usurious  interest  may  be  avoided ) . 

Illinois. — Hewitt  v.  Dement,  57  111. 
500   (1870)    (note). 

Kentucky. — Edrington    v.     Harper, 

3  J.  J.  Marsh,  353,  20  Am.  Dec.  145 
(1830). 

Minnesota. — ^Lewis  v.  Willoughby, 
43  Minn.  307,  45  N.  W.  439    (1890). 

Mississippi: — ^Newson  v.  Thighen, 
30  Miss.  414   (1855). 

New  Jersey. — Denyse  v.  Crawford, 
18  N.  J.  L.  325    (1841)    (note). 

New  York. — Mudgett  v.  Goler,  18 
Hun  302  (1879)  (mortgage  given  as 
collateral  to  a  bond). 

Pennsylvania. — Chamberlain  v.  Mc- 
Clurg,  8  Watts  &  S.  31  (1844)  (con- 
tract ) . 

Texas. — Peoples'  Bldg.  L.  &  Sav. 
Ass'n  v.  Keller,  20  Tex.  Civ.  App.  616, 
50  S.  W.  183    (1899)    (contract). 

Vermont. — Jackson  v.  Kirby,  37 
Vt.  448   (1865)    (note). 


"If  the  original  note,  here  sued  on, 
had  been  usurious,  it  matters  not  by 
what  words  of  device,  or  acts  of  arti- 
fice or  evasion,  it  was  sought  to  be 
concealed  under  false  recitals  in  the 
writing,  this  fact  could  be  proved  by 
oral  evidence.  But  the  substitution 
of  an  oral  usurious  contract,  in  the 
place  of  a  written  one  not  usurious, 
is  not  permissible,  when  the  one  is 
contemporaneous  with  the  other,  as 
in  this  case."  Allen  v.  Turnham,  83 
Ala.  323,  325,  3  So.  854  (1887),  per 
Somerville,  J. 

"  If  parol  evidence  was  not  admis- 
sible to  uncover  and  disclose  the  real 
usurious  contract,  where  one  existed, 
the  salutary  purpose  of  the  law  for- 
bidding usury  could  be  defeated  by 
entering  into  a  written  contract  re- 
serving only  legal  interest,  but  at  the 
same  time  agreeing  verba:lly  to  pay 
usurious  interest  and  carrying  out 
and  executing  the  verbal  contract." 
McGuire  v.  Campbell,  58  111.  App.  188, 
191   (1894),  per  Green,  J. 

3.  Allen  v.  Turnham,  83  Ala.  323, 
3  So.  854   (1887). 

4.  Reading  v.  Weston,  7  Conn.  409 
(1829). 
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tlie  requisite  legal  capacity,  otherwise  the  courts  will  not  enforce 
it  against  him.  Therefore  it  may  always  be  shown,  in  a  proceed- 
ing to  enforce  a  writing,  that  the  defendant  was  incapacitated  at 
the  time  he  signed  it.^  Thus,  in  the  case  of  a  writing  executed 
by  a  woman,  it  may  be  shown  that  she  was,  owing  to  her  being 
married  at  the  time,  incapacitated  to  act  in  the  particular  matter.^ 
Similarly,  a  party  has  been  permitted  to  show  his  infancy,^  or  that 
he  was  mentally  incompetent,  in  which  case  there  is  lacking  the 
necessary  capacity  to  understand,  assent  or  agree  to  a  contract  or 
other  undertaking.*    Evidence  of  the  intoxication  of  a  person  has 


§  3558-1.  "It  is  well  settled  that 
Incapacitated  persons,  when  seeking 
to  be  relieved  from  the  effects  of  en- 
gagements, contracted  by  them  in 
fraudem  legis,  are  entitled  to  show 
the  real  nature  of  the  transaction." 
Leblanc  v.  Bouehereau,  16  La.  Ann. 
11  (1861),  per  Voorhies,  J. 

2.  Alabama. — Fry  v.  Hamner,  50 
Ala.  53  (1873)  (note  and  mortgage 
of  a  married  woman). 

District  of  Columbia. — Waters  v. 
Pearson,  39  App.  D.  C.  10  (1913); 
Jackson  v.  Hulse,  6  Mack.  548  (1888) 
( note  given  by  a  married  woman ) . 

Florida.  —  Dollner  v.  Snow,  16 
Fla.  86  (1877)  (note  of  married 
woman ) . 

Indiana. — Lackey  v.  Boruff,  153 
Ind.  371,  53  N.  E.  413  (1898)  (note 
executed  by  husband  and  wife). 

Iowa. — Jones  v.  Crosthwaite,  17 
Iowa  393  (1864)  (executory  contract 
of  married  woman). 

Maine. — Wyman  v.  Whitchouse,  80 
Me.  357,  14  Atl.  68  (1888)  (note  by 
wife  to  husband). 

Michigan. — Johnson  v.  Sutherland, 
39  Mich.  579  (1878)  (note  of  married 
woman ) . 

Missouri. — Comings  v.  Leedy,  114 
Mo.  454,  31  S.  W.  804  (1893)  (note 
of  married  woman). 

New  Jersey. — ^National  Bank  v. 
Brewster,  49  N.  J.  L.  331,  13  Atl.  769 
(1886)     (note  by  married  woman  to 


firm  of  which  her  husband  was  mem- 
ber). 

New  Yorh. — Linderman  v.  Farqu- 
harson,  101  N.  Y.  434,  5  N.  B.  67 
(1886)  (note  by  married  woman  for 
claim  against  husband). 

South  Carolina. — Pelzer  v.  Durham, 
37  S.  C.  354,  16  S.  E.  46  (1893)  (con- 
tract made  by  married  woman,  but 
not  as  to  her  separate  estate ) . 

Vermont. — Bradley  Fertilizer  Co. 
V.  Caswell,  65  Vt.  231,  26  Atl.  950 
(1893)  (note. signed  by  wife  as  surety 
for  her  husband ) . 

3.  California. — Buzzell  v.  Bennett, 
3  Cal.  101  (1853)  (note  for  money 
loaned ) . 

Georgia. — ^Howard  v.  Simpkins,  70 
Ga.  333    (1883). 

Indiana. — Ayers  v.  Burns,  87  Ind. 
245,  44  Am.  Rep.  759  (1883)  (note 
given  for  necessaries). 

Iowa. — Des  Moines  Ins.  Co.  v.  Mc- 
Intire,  99  Iowa  50,  68  N.  W.  565 
(1896)  (note  disaffirmed  by  minor 
and  consideration  returned) . 

New  Hampshire. — Fitts  v.  Hall,  9 
N.  H.  441  (1838)  (note  for  goods 
sold). 

4.  Connecticut. — Webster  v.  Wood- 
ford, 3  Day  90   (1808)    (deed). 

/amojs.— Wiley  v.  Ewalt,  66  111.  26 
(1872)  (deed  by  aged  person  in 
nature  of  a  testamentary  disposi- 
tion) . 

Indiana. — McClain  v.  Davis,  77  Ind. 
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also,  in  many  cases,  been  received  ^  for  the  purpose  of  showing  that 
he  was,  at  the  time  he  executed  the  writing,  ineapacited  from  so 
doing.     Such  evidence  is  in  no  way  objectionable  to  the  parol 


419  (1881)  (note  though  in  hands  of 
an  innocent  purchaser ) . 

Iowa. — Van  Patton  v.  Beals,  46 
Iowa  63  (1877)  (signing  as  svirety 
note  given  for  an  antecedent  debt) . 

Kentucky. — Taylor  v.  Dudley,  5 
Dana  308  (1837)    (note). 

Massachusetts. — Mitchell  v.  King- 
man, 5  Pick.  431    (1827)    (note). 

'North  Carolina. — Parker  v.  Davis, 
8  Jones  L.  460  (1863)  (in  action  of 
assumpsit  for  goods  sold  and  de- 
livered). 

Ohio. — Hosier  v.  Beard,  54  Ohio  St. 
398,  43  N.  E.  1040,  56  Am.  St.  Rep. 
720,  35  L.  E.  A.  161    (1896)     (note). 

England. — Sentance  v.  Poole,  3  C.  & 
P.  1   (1827)    (note). 

5.  Arkansas. — Taylor  v.  Purcell,  60 
Ark.  606,  31  S.  W.  567  (1895) 
(note). 

New  Jersey. — Burroughs  v.  Rich- 
man,  13  N.  J.  L.  233,  23  Am.  Dec. 
717    (1833)    (note). 

South  Carolina. — Berkley  v.  Can- 
non, 4  Rich.  L.  136    (1850)    (note). 

Texas. — Reynolds  v.  Dechaums,  34 
Tex.  174,  76  Am.  Dee.  101  (1859) 
(note). 

Virginia. — Wigglesworth  v.  Steers, 
1  H.  &  M.  69  (1806)  (bond  for  con- 
veyance of  lands ) . 

England. — Gore  v.  Gibson,  13  M.  & 
W.  633  (1845)  (indorsement  of  bill 
of  exchange ) . 

"  The  instruction  given  by  the 
court  in  reference  to  the  effect  of  the 
intoxication  of  defendant  was  not  a 
correct  statement  of  the  law.  It  told 
the  jury  that  the  note  sued  on  was 
void  if  defendant  was  induced  to  sign 
it  while  so  much  under  the  influence 
of  intoxicating  drink  that  his  reason, 
memory  and  judgment  were  im- 
paired. It  is  probable  that  even  a 
slight  degree  of  intoxication  to  some 


extent  temporarily  impairs  the  men- 
tal faculties,  but  it  does  not  follow 
that  all  contracts  made  while  one  is 
thus  slightly  intoxicated  are  void.  It 
is  only  when  one  is  so  completely  in- 
toxicated as  to  be  incapable  of  know- 
ing what  he  is  doing,  or  of  under- 
standing the  consequences  of  his  acts, 
that  his  contracts,  entered  into  while 
in  that  state,  are  thereby  rendered 
void."  Taylor  v.  Purcell,  60  Ark.  606, 
610,  31  S.  W.  567  (1895),  per  Riddick, 
J. 

"It  was  competent  for  plaintiff  to 
rebut  defendant's  evidence  of  the  set- 
tlement and  receipt  by  proof  that  at 
the  time  of  the  transaction  the  plain- 
tiff was  incapable  of  contracting  in- 
telligently by  reason  of  intoxication. 
The  proof  upon  this  point  was  con- 
flicting. There  was  evidence  tending 
to  show  that  the  plaintiff  was  in- 
toxicated when  he  signed  the  receipt, 
and  other  evidence  to  the  effect  that 
he  was  then  sober,  but  that  the  com- 
pletion of  the  business  was  followed 
by  a  protracted  carouse.  The  court 
permitted  the  plaintiff's  wife  to  tes- 
tify that  he  was  brought  to  his  home 
by  the  defendant  and  another  person 
several  hours  after  the  time  when  the 
receipt  was  shown  to  have  been 
signed,  and  in  a  state  of  thorough  in- 
toxication. The  fact  to  be  arrived  at 
was  the  mental  condition  of  the 
plaintiff  at  the  time  the  business  was 
transacted.  We  cannot  say  that  un- 
der the  circumstances  of  the  case  the 
court  erred  in  holding  that  his  con- 
dition a  few  hours  later  in  the  same 
evening  would  throw  some  light  upon 
the  question  under  consideration." 
Phelan  v.  Gardner,  43  Cal.  306,  311 
(1872),  per  Niles  J.  (admissible  to 
defeat  a  settlement  made). 
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evidence  rule,  as  it  simply  tends  to  show  that  the  writing  had  no 
legal  inception. 

§  3559.  (Parol  Evidence  Rule;  Private  Documents;  Bxcep= 
tions);  Interpretation  and  Explanation;  Evidence  Admissible 
for  Purposes  of. —  Parol  evidence  is  properly  admitted,  as  an  aid 
in  the  interpretation  of  a  writing  or  for  the  purpose  of  explana- 
tion.^   It  frequently  happens  that,  owing  to  the  imperfect  or  faulty 


§  3559-1.  Alabama. — McGhee  v. 
Alexander,  104  Ala.  116,  16  So.  148 
(1893). 

Arkansas. — Parker  v.  Norman,  65 
Ark.  333,  335,  46  S.  W.  134   (1893). 

California. — Daly  v.  Ruddell,  137 
Cal.  671,  70  Pac.  784    (1902). 

Colorada, — Rhodes  v.  Wilson,  13 
Colo.  65,  20  Pac.  746   (1888). 

District  of  Columbia. — Tyssowski 
V.  Smith  Co.,  23  App.  D.  C.  403 
(1911);  Whelan  v.  McCuUough,  4 
App.  Cas.  58   (1894). 

Florida. — Robinson  v.  Barnett,  18 
Flora.  603,  43  Am.  Rep.   337    (1882). 

Georgia. — Florida  Cent.  &  P.  R.  Co. 
V.  XJsina,  111  Ga.  697,  36  S.  E.  928 
(1900). 

Tdaho. — Vincent  v.  Larson,  1  Idaho 
241   (1869). 

Illinois. — Bradish  v.  Yocum,  130 
111.  386,  23  N.  E.  114   (1889). 

Indiana. — Alexander  v.  Capitol 
Lumber  Co.  (Ind.  1914),  105  N.  E. 
45;  Martindale  v.  Parsons,  98  Ind. 
174    (1884). 

loioa. — Parno  v.  Iowa  Merchants' 
Mut.  Ins.  Co.,  114  Iowa  132,  86  N.  W. 
210   (1901). 

Kansas. — Mason  v.  Ryus,  26  Kan. 
464   (1881). 

Kentucky. — Edrington  v.  Harper,  3 
J.  J.  Marsh.  353,  20  Am.  Dec.  145 
(1830). 

Maine. — Lancey  v.  Phoenix  F.  Ins. 
Co.,  56  Me.   562,   565    (1869). 

Maryland. — Fryer  v.  Patrick,  42 
Md.  51   (1874). 

Massachusetts. — White   v.   Shippee, 


216  Mass.  23,  102  N.  B.  948  (1913); 
Hebb  V.  Welsh,  185  Mass.  335,  70  N. 
E.  440   (1904). 

Michigan.  —  Germain  v.  Central 
Lumb.  Co.,  116  Mich.  245,  74  N.  W. 
644  (1898);  Stoddard  Mfg.  Co.  v. 
Miller,  107  Mich.  51,  64  N.  W.  948 
(1895). 

Minnesota. — Reeves  v.  Cress,  80 
Minn.  466,  87  N.  W.  443    (1900). 

Missouri. — Edwards  v.  Smith,  63 
Mo.  119   (1876). 

Montana. — Taylor  v.  Holter,  1 
Mont.  688    (1872). 

New  Jersey. — Thayer  v.  Torrey,  37 
N.  J.  L.  339    (1875). 

New  Mexico. — Miller  v.  Preston,  4 
N.  M.  396,  17  Pac.  565   (1888). 

New  York. — ^Tilden  r.  Tilden.  8 
App.  Div.  99,  40  N.  Y.  Supp.  403 
(1896)  ;  Fargis  v.  Walton,  107  N.  Y. 
398,  14  N.  E.  303    (1887). 

North  Carolina. — Coffin  v.  Smith, 
128  N.  C.  252,  38  S.  E.  864   (1901). 

Ohio. — Masters  v.  Freeman.  17 
Ohio  St.  323   (1867). 

Oklahoma. — Cohee  v.  Turner  A 
"Wiggins,  37  Okla.  778,  132  Pac.  1083 
(1913). 

Oregon. — Oliver  v.  Oregon  Sugar 
Co.,  42  Oreg.  276,  70  Pac.  902  (1902). 

Pennsylvania. — Easton  Power  Co. 
V.  Sterlingworth  R.  S.  Co.,  22  Pa. 
Super.  Ct.  538  (1903);  Caley  v. 
Philadelphia  &  C.  C.  R.  Co.,  80  Pa. 
St.  363    (1876). 

South  Carolina. — Murray  v.  Korth- 
western  R.  Co.,  64  S.  C.  520,  42  S.  K. 
617    (1902). 
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manner  in  which  the  writing  is  worded,  or  the  use  of  technical 
words  or  terms,  it  is  impossible  to  ascertain  its  meaning,  at  least, 


South  Dakota. — Small  v.  Elliott,  12 
S.  D.  570,  82  N.  W.  92,  76  Am.  St. 
Rep.  630   (1900). 

Texas. — Frazier  v.  Waco  Bldg. 
Ass'n,  25  Tex.  Civ.  App.  476,  61  S. 
W.  132    (1901). 

Utah. — Brown  v.  Markland,  16 
Utah  360,  52  Pac.  597,  67  Am.  St. 
Rep.  629   (1898). 

Vermont. — Young  v.  Young,  59  Vt. 
342,  10  Atl.  528   (1887). 

Tirgiaia. — Coutt  v.  Craig,  2  Hen. 
&  M.  618   (1808). 

Washington. — Carr  v.  Jones,  29 
Wash.  78,  69  Pac.  646   (1902). 

West  Virginia. — Uhl  v.  Ohio  River 
R.  Co.,  51  W.  Va.  106,  41  S.  E.  340 
(1902). 

Wisconsin. — Murray  Hijl  Land  Co. 
V.  Milwaukee  L.  H.  &  T.  Co.,  110 
Wis.  555,  86  N.  W.  199    (1901). 

United  States.—MilleT  v.  Spring 
Garden  Ins.  Co.,  202  Fed.  442,  120 
C.  C.  A.,  548  (1913)  ;  Bell  v.  Bruen,  1 
How.  169,  11  L.  ed.  89    (1843). 

England. — Bank  of  New  Zealand  v. 
Simpson,  69  L.  J.  P.  C.  22,  82  L.  T. 
N.  S.  102    (1900). 

Canada. — McAdie  v.  Sills,  24  Up. 
Can.  C    P.  606   (1875). 

Application  of  rule  stated  in  text  to 

Contracts : 

California. — Farng  v.  Keefer,  103 
Cal.   46,   36  Pac.   1032    (1894). 

Georgia. — Florida  Cent.  &  P.  R. 
Co.  v.  Usina,  111  Ga.  697,  36  S.  E. 
928    (1900). 

Iowa. — Kelly  v.  Fejervary,  111 
Iowa   693,   83   N.   W.   791    (1900). 

Illinois. — Gould  v.  Magnolia  Metal 
Co.,  207  111.  172,  69  N.  E.  896   (1904) . 

Louisiana. — Lachman  v.  Block,  47 
La.  Ann.  505,  17  So.  153,  28  L.  R.  A. 
255    (1895). 

Maine. — Haskell  v.  Tukesbury,  92 
Me.  551,  43  Atl.  500,  69  Am.  St.  Rep. 
529    (1899). 


Massachusetts. — Lennox  v.  Murphy, 
171  Mass.  370,  50  N.  E.  644    (1898). 

Michigan. — Wickes  v.  Swift  Elec- 
tric Light  Co.,  70  Mich.  322,  38  N.  W. 
299    (1888). 

Nebraska. — Latenser  v.  Misner,  56 
Neb.  340,  76  N.  W.  897  (1898); 
Doane  College  v.  Lanham,  26  Neb. 
421,  42  N.  W.  405   (1889). 

New  York. — Allen  v.  Armstrong,  58 
App.  Div.  427,  68  N.  Y.  Suppl.  1079 
(1901)  ;  New  York  &  N.  H.  A.  S.  Co. 
V.  Andrews,  38  App.  Div.  56,  55  N. 
Y.  Suppl.  1030  (1899);  Campbell  v. 
Jimene,  3  Misc.  R.  516,  23  N.  Y. 
Suppl.  333,  52  N.  Y.  St.  495  (1893)  ; 
Bagley-Sewall  Co.  v.  Saranac  R.  P.  & 
P.  Co.,  135  N.  Y.  626,  32  N.  E.  132 
(1892). 

Ohio. — Proctor  v.  Snodgrass,  5 
Ohio  C.  C.  547   (1S91). 

Pennsylvania. — Donthett  v.  Ft. 
Pitt  Gas  Co.,  202  Pa.  St.  416,  51  Atl. 
981    (1902). 

Texas. — M'oore  v.  Waco  Bldg. 
Ass'n,  9  Tex.  Civ.  App.  404,  28  S.  W. 
1033  (1895);  Lemp  v.  Armengol,  86 
Tex.   690,  26  S.  W.  941    (1894). 

Washington. — Stringham  v.  Davis, 
23  Wash.  568,  63  Pac.  230  (1900); 
Adamant  Plaster  Mfg.  Co.  v.  Nat. 
Bank  of  Commerce,  5  Wash.  232,  31 
Pac.   034    (1892). 

Wisconsin. — Beason  v.  Kurz,  66 
Wis.  448,  39  N.  W.  230   (1886). 

United  States. — Runkle  v.  Burn- 
ham,  153  U.  S.  216,  38  L.  ed.  694,  14 
Sup.  Ct.  837   (1893). 

Contracts  of  sale: 

Georgia. — Brown  v.  Doane,  87  Ga. 
32,  12  S.  E.  179,  11  L.  R.  A.  381 
(1890). 

Indiana. — Schreiber  v.  Butler,  84 
Ind.  576    (1882). 

Iowa. — ^Coulter  Mfg.  Co.  v.  Ft. 
Dodge  Grocery  Co.,  97  Iowa  616,  66 
N.   W.   875    (1896). 
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with  any  degree  of  certainty.  In  such  cases,  if  the  inquiry  was 
confined  to  the  language  employed,  the  result  would  either  be  that 
the  instrvTment  would  be  a  nullity  or,  if  construed,  might  be  given 
effect  contrary  to  the  intention  of  the  parties,  thus,  in  both  in- 


Michigan. — Stoddard  M'fg.  Co.  v. 
Miller,  107  Mich.  51,  64  N.  W.  948 
(1895). 

Missouri. — Laclede  Const.  Co.  v. 
Moss  Tie  Co.,  185  Mo.  35,  84  S.  W. 
76    (1904). 

New  York. — Emmett  v.  Penoyer, 
151  N.  Y.  564,  45  N.  E.  1041   (1896). 

Texas. — Fort  Grain  Co.  v.  Hubby, 
35  Tex.  Civ.  App.  65,  79  S.  W.  36.3 
(1904). 

Wisconsin. — Excelsior  Wrapper  Co. 
V.  Messinger,  116  Wis.  549,  93  N.  W. 
459    (1903). 

Umted  States.  —  Camden  Iron 
Works  V.  Fox.  34  Fed.  200  (1887). 

Deeds: 

Alabama. — Hereford  v.  Hereford, 
131  Ala.  573,  32  So.  630    (1901). 

District  of  Golurnbia. — Gibbons  v. 
Duley,  17  Wash.  L.  Rep.  470   (1889). 

Georgia. — Leverett  v.  BuUard,  131 
Ga.  534,  49  S.  E.  591   (1904). 

niinois. — Mason  v.  Merrill,  129 
111.  503,  21  N.  E.   799    (1889). 

Massachusetts.- — Scaplen  v.  Blan- 
ebard,  187  Mass.  73,  73  N.  E.  34S 
(1904). 

Missouri. — Freeman  v.  Moffitt  119 
Mo.  380,  25  S.  W.  87   (1893). 

Jfew  York. — Perrior  v.  Peck,  167 
N.  y.  583,  60  N.  E.  1118   (1901)1 

South  Carolina. — Murray  v.  North- 
western R.  Co.,  64  S.  C.  530,  42  S. 
E.   617    (1902). 

Texas. — Chestnut  v.  Chisra,  30  Tex. 
Civ.  App.  33,  48  S.  W.  549  (1898); 
Mitchell  V.  Allen,  69  Tex.  70,  6  S.  W. 
745    (1887). 

Vermont. — Young  v.  Young,  59  Vt. 
343,  10  Atl.  528    (1887). 

Washington. — Clark  v.  Tacoma  B. 
&  S.  Ass'n,  3  Wash.  303,  28  Pao.  253 
(1891). 


Wisconsin. — Murray  Hill  Land  Co. 
V.  Milwaukee  Light,  H.  &  P.  Co.,  110 
Wis.   555,  86  N.  W.  199    (1901). 

Wyoming. — Hicks  v.  Frank,  4  Wyo. 
503,  35  Pac.  475    (1893). 

Letters  constituting  contract: 

Georgia. — Slater  v.  Demoreat  Spoke 
&  H.  Co.,  94  Ga.  687,  31  S.  E.  715 
(1894). 

Illinois. — Gould  v.  Magnolia  Metal 
Co.,  307  111.  172,  69  N.  E.  896 
affirming  108  lU.  App.  303    (1904). 

Indiana. — Jaqua  v.  Whit'nam  &  A. 
Co.,  106  Ind.  545,  7  N.  E.  314 
(3886). 

Iowa. — Elwood  v.  McDill,  10.> 
Iowa  437,  75  N.  W.  340    (1898). 

Michigan. — Butler  v.  Iron  Cliffs 
Co.,  96  Mich.  70,  55  N.  W.  670 
(1S93). 

New  York. — Barney  v.  Forbes,  118 
N.  Y.  580,  33  N.  E.  890,  29  N.  Y.  St. 
980   (1890). 

Oregon. — Fisk  v.  Henarie,  13  Oreg. 
156,  9  Pac.  322    (1886). 

Vermont. — Foster  v.  Dickerson,  64 
Vt.  233,  24  AtL  353    (1891). 

United  States. — Drovers'  Nat.  Bank 
V.  Albany  County  Bank,  44  Fed.  183 
(1890). 

England. — Oliver  v.  Hunling  L.  R.^ 
44  Cb.  Div.  205    (1890). 

Mortgages : 

California. — Wise  v.  Collins,  121 
Cal.  147,  53  Pac.  640   (1898). 

Michigan. — Johnson  v.  Bratton,  113 
Mich.   319,  70  N.  W.   1021    (1897). 

Missouri. — Finks  v.  Hathaway,  64 
Mo.  App.  186   (1895). 

New  York. — Eager  v.  Crawford,  76 
N.  Y.  97   (1879). 

Utah. — Thompson  v.  Avery,  11 
Utah  314,   39  Pac.  839    (1896). 
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stances,  failing  to  reach  the  ultimate  purpose  of  judicial  tribunals, 
the  attainment  of  justice.  If  the  intention  of  the  parties  is  ob- 
scure, then  it  is  the  duty  of  the  tribunal  to  receive  parol  evidence 
tending  to  show  their  actual  intention  in  the  execution  of  the 
instrument.^ 


§  3560.  (Parol  Evidence  Rule;  Private  Documents;  Bxcep= 
tions;  Interpretation  and  Explanation;  Evidence  Admissible 
tor  Purposes  of);  What  Evidence  is  Admissible. —  In  all  cases 
the  court  will  endeavor  to  ascertain,  and  give  effect,  to  the  instru- 
ment and  evidence  of  prior  negotiations  and  conversations  between 
the  parties  may  be  received,^  their  purpose  in  executing  the  instru- 
ment may  in  some  cases  be  shown  ^  and  resort  may  also  be  had  to 


2.  A/rkansas. — Glanton  v.  Anthony, 
15  Ark.  543    (1855). 

California. — Ruiz  v.  Dow,  113  Cal. 
4&0,   45   Pac.   867    (1896). 

Iowa. — Ruthven  Bros.  v.  Clarke, 
109  Iowa  35,  79  N.  W.  454   (1899). 

Kentucky. — Price  v.  Rodman,  3 
Ky.  L.  Rep.  313    (1881). 

Massachusetts. — Callender,  !MeAu9- 
lan  &  Troup  Co.  v.  Flint,  187  Mass. 
104,  73  N.  E.  345    (1904). 

New  Hampshire.— Dovines  v.  Union 
Congregational  Soc,  63  N.  H.  151 
(1884). 

Wew  York. — Bowery  Bank  of  New 
York  V.  Hart,  37  Misc.  R.  413,  75  N. 
y.  Suppl.  781   (1903). 

Vorth  Carolina. — Egerton  v.  Carr, 
94  N.  C.  648,  55  Am.  Rep.  630 
(1886). 

Oregon. — Kanne  v.  Otty,  25  Oreg. 
531,  36  Pac.  537    (1894). 

Rhode  Island. — ^Thomas  Machine 
Co.  V.  Voelker,  33  R.  I.  441,  50  Atl. 
838    (1901). 

South  Carolina. — ^Murray  v.  North- 
western R.  Co.,  64  S.  C.  530,  43  S  .E. 
ei7    (1902). 

South  Dakota. — Miller  v.  Way,  5 
S.  D.  468,  59  N.  W.  467    (1894). 

Texas. — Walker    v.    McDonald,    49 
Tex.  458   (1878). 
22 


United  States. — Hall  v.  The  Barn- 
stable, 84  Fed.  895   (1898). 

§  3560-1.  California. — Snyder  v. 
Holt  Mfg.  Co.,  134  Cal.  334,  68  Pac. 
311    (1901). 

Illinois. — Gould  v.  Magnolia  Metal 
Co.,  307  111.  173,  89  N.  E.  896,  af- 
firming 108  111.  App.  203    (1904). 

Massachusetts. — Proctor  v.  Harti- 
gan,  130  Mass.  554,  3  N.  E.  99 
(1885). 

Michigan. — Butler  v.  Iron  Cliffs 
Co.,  96  Mich.  70,  55  N.  W.  670 
(1893). 

Neie  York. — New  York  House 
Wrecking  Co.  v.  O'Rourke,  93  App. 
Div.  217,  86  N.  Y.  Supp.  1116 
(1904)  ;  Automatic  Sprinkler  Co.  v. 
Andrews,  38  App.  Div.  56,  55  N.  Y. 
Suppl.  1130   (1899). 

South  Carolina. — Colviu  v.  McCor- 
mick  Cotton  Oil  Co.,  66  S.  C.  61,  44 
S.  E.  380    (1903). 

Texas. — Parker  v.  Chancellor,  78 
Tex.  534,  15  S.  W.  157   (1890). 

United  States. — Arthur  v.  Baron 
De  Hirsch  Fund,  131  Fed.  791,  58  C. 
C.  A.  67  (1903)  ;  W(^ter  Union  Tel. 
Co.  V.  American  Bell  Tel.  Co.,  105 
Fed.  684    (1900). 

2.  Arkansas. — Smith  v.  Childress,, 
37  Ark.  328    (1871). 
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the  circiunstances  surrounding  the  transaction,  that  the  court  may 
more  intelligently  construe  the  undertaking  and,  if  possible,  give 
it  effect  according  to  the  real  intention,  which  impelled  the  parties 
to  its  execution.^    Thus  in  the  case  of  a  latent  ambiguity  the  court, 


California. — Pierce  v.  Robinson,  13 
Cal.   116    (1859). 

Colorado. — Eouse  v.  Wallace,  10 
Colo.  App.  93,  50  Pac.  366    (1897). 

Connecticut. — Puroell  v.  Burns,  39 
Conn.  429    (1872). 

Georgia. — McCathern  v.  Bell,  93 
Ga.  290,  20  S.  E.  315    (1893). 

Idaho. — Kelly  v.  Leachman,  3 
Idaho  672,  34  Pac.  813   (1893). 

Illinois. — Dreyfuss  v.  Union  Na- 
tional Bank,  164  111.  83,  45  N.  E.  408 
(1896). 

Iowa. — Wilts  V.  Mulhall  Bros.,  102 
Iowa  458,  71  N.  W.  418    (1897). 

Kansas. — McWhirt  v.  M'cKee,  6 
Kan.  248    (1870). 

Maryland. — Price  v.  Gover,  40  Md. 
102    (1874). 

Nebraska. — Donisthorpe  v.  Fre- 
mont, 30  Neb.  142,  48  N.  W.  240,  27 
Am.   St.  Rep.   387    (1890). 

Nem  York. — Crosby  v.  Delaware  & 
H.  Canal  Co.,  128  N.  Y.  641,  28  N.  E. 
363    (1891). 

Ohio. — First  Nat.  Bank  v.  Central 
Chandelier  Co.,  17  Ohio  C.  C.  443 
(1898). 

Pennsylvania. — Sheaflfer  v.  Sen- 
senig,  182  Pa.  St.  634,  38  Atl.  473 
(1807). 

Texas. — Johnson  v.  Hamilton,  36 
Tex.  270    (1871). 

Vermont. — Stewart  v.  Martin,  49 
Vt.  266    (1877)'. 

United  States. — Brick  v.  Brick,  98 
U    S.  514,  25  L.  ed.  256   (1878). 

England. — Gillespie  v.  Cheney 
<1896),  2  L.  R.  Q.  B.  Div.  59. 

3.  Alabama. — Dexter  v.  Ohlander, 
89  Ala.  262,  7  So.  115    (1889). 

Arizona. — Burmaster  v.  Empire 
Gold  Min.  Co.,  8  Ariz.  158.  71  Pac. 
961    (1903). 


California. — Daly  v.  Ruddell,  137 
Cal.   671,   70  Pac.   784    (1902). 

Colorado. — ^Hardwick  v.  MoClurg, 
16  Colo.  App.  354,  65  Pac.  405 
(1901);  Fisk  V.  Reser,  19  Colo.  88, 
34  Pac.   572   (1893). 

Connecticut. — Hotchkiss  v.  Barnes, 
34  Conn.  27,  91  Am.  Dec.  713   (1867). 

Georgia. — Wells  v.  Gress,  118  Ga. 
566,  45  S.  E.  418    (1903). 

Idaho. — Westheimer  v.  Thompson, 
3  Idaho  560,  32  Pac.  205   (1893). 

Illinois. — Gage  v.  Cameron,  212 
111.  146,  72  N.  E.  204  (1904);  Wood 
V.  Clark,  121  111.  359,  12  N.  E.  271 
(]887). 

Indiana. — Ransdel  v.  Moore,  153 
Ind.  393,  53  N.  E.  767,  53  L.  R.  A. 
753    (1899). 

Iowa. — Ruthven  Bros.  v.  Clarke 
109  Iowa  25,  79  N.  W.  454   (1899). 

Kansas. — Jenkins  v.  Kirtley,  70 
Kan.  801,  79  Pac.  671  (1905);  Erie 
Cattle  Co.  V.  Guthrie,  56  Kan.  754, 
44  Pac.  984   (1896). 

Kentucky. — Crane  v.  Williamson, 
111  Ky.  271,  63  S.  W.  610  (1901). 

Louisiana. — ^Lee  v.  Carter,  52  La. 
Ann.  1453,  27  So.  739    (1900). 

Maine. — Hartwell  v.  California  Ins. 
Co.,  84  Me.   524,  24  Atl.  954    (1892). 

Maryland. — Morrison  v.  Baechtold, 
93  Md.  319,  48  Atl.  926    (1901). 

Massachusetts. — Alvord  v.  Cook, 
174  Mass.  120,  54  N.  E.  499  (1899)  ; 
Locke  V.  Locke,  166  Mass.  435,  44  N. 
E.  346    (1896). 

Michigan. — Gregory  ^.  Village  oJ 
Lake  Linden,  130  Mich.  368,  90  N. 
W.  29  (1902);  Powers  v.  Hibbard, 
114  Mich.  533,  72  N.  W.  339  (1897)  ; 
Peabody  v.  Bement,  79  ilich.  47,  44 
N.  W.  416   (1889). 
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in  order  to  determine  the  true  meaning  of  the  instrument,  and 
construe  it  according  to  the  intention  which  actuated  the  parties, 


Minnesota. — Ham  v.  Johnson,  51 
Minn.  105,  53  N.  W.  1080   (1892). 

Mississippi. — Ham  v.  Cerniglia,  73 
Miss.   290,   18  So.  577    (1895). 

Missouri. — Arnoldia  v.  Cliilds,  70 
Mo.  App.   530    (1897). 

Montana. — Taylor  v.  Holier,  1 
Mont,   6SS.   694    (1872). 

Nebraska.— Jjittle  v.  Giles,  35  Neb. 
313,   41   N.   W.   186    (1889). 

New  Hampshire. — Grant  v.  Lath- 
rop,  33  N.  H.  67   (1851). 

New  Jersey. — Sullivan  v.  Viseonti, 
68  N.  J.  L.  543,  547,  53  Atl.  598 
(1902). 

Neto  York. — Garvin  Mach.  Co.  % . 
Hammond  Typewriter  Co.,  13  App. 
Div.  294,  42  N.  Y.  Suppl.  564 
(1896)  ;  Humphreys  v.  New  York,  L. 
E.  &  W.  R.  Co.,  121  N.  Y.  435,  24 
N.  E.  695,  31  N.  Y.  Suppl.  339 
(1890)  ;  Barney  v.  Forbes,  118  N.  Y. 
580,   33   N.  B.   890    (1890). 

North  Carolina. — Wade  v.  Carter, 
76  N.  C.  171    (1877). 

Ohio. — Masters  v.  Freeman,  17 
Ohio  St.  323    (1867). 

Oregon. — Baker  Co.  v.  Hunting- 
ton, 46  Oreg.  275,  76  Pac.  187 
(1905). 

Pennsylvania. — Douthett  v.  Ft. 
Pitt  Gas.  Co.,  202  Pa.  St.  416,  51  Atl. 
981  (1903)  ;  Centenary  M.  E.  Church 
v.  Clime,  116  Pa.  St.  146,  9  Atl.  163 
(1887). 

South  Carolina. — Lagrone  v.  Tim- 
merman,  46  S.  C.  372,  24  S.  E.  390 
(1895). 

South  Dakota. — Osborne  v.  String- 
ham,  1  S.  D.  406,  47  N.  W.  408 
fl890). 

Texas. — McHugb  v.  Gallagher,  1 
Tex.  Civ.  App.  196,  20  S.  W.  1115 
(1893)  ;  Peet  v.  Commerce  &  E.  S.  E. 
Co..  70  Tex.  532,  8  S.  W.  203  (1888). 
UtaJi. — Hawley  v.  Corey,  9  Utah 
175,  33  Pac.   695    (1893). 


Vermont. — Kinney  v.  Hooker,  65 
Vt.  333,  26  Atl.  690,  36  Am.  St.  Rep. 
864    (1892). 

Virginia.— ^THah-aiison  v.  Planters 
Bank,  94  Va.  130,  36  S.  E.  413 
(1896). 

Washington  Territory.  —  Brewster 
V.  Baxter,  3  Wash.  Ter.  135,  3  Pao. 
844     (1883). 

West  Virginia. — Newman  v.  Kay, 
57  W.  Va.  98,  49  S.  E.  936  (1905); 
Ambach  v.  Armstrong,  39  W.  Va.  744, 
3   S.  E.  44    (1887). 

Wisconsin.  —  Excelsior  Wrapping 
Co.  V.  Messinger,  116  Wis.  549,  93 
N.  W.  459  (1903))  ;  Lego  v.  Medley, 
79  Wis.  211,  48  N.  W.  375,  24  Am. 
St.   Rep.  706    (1891). 

United  States. — Standard  Sewing 
Mach.  Co.  V.  Leslie,  78  Fed.  325,  24 
C.  C.  A.  107,  46  U.  S.  App.  680 
(1897);  Bogk  V.  Gassert,  149  U.  S. 
17,  37  L.  ed.  631,  13  Sup.  Ct.  738 
(1893). 

England: — Bainbridge  v.  Wade,  16 
Q.  B.  89,  71  E.  C.  L.  89'  (1850). 

Canada. — Christie  v.  Burnett,  10 
Ont.  609    (1881). 

Application  of  rule  stated  in  text  to 

Deeds: 

California. — Baker  v.  Clark,  128 
Cal.  181,  60  Pac.  677   (1900). 

Florida. — Wolford  v.  Dykes  (Fla. 
1914),  64  So.  451., 

Michigan. — White  v.  Rice,  112 
Mich.  403,  70  N.  W.  1034    (1897). 

Oregon. — Wills  v.  Leverich,  30 
Oieg.  168,  25  Pac.  398    (1890). 

Texas. — McHugh  v.  Gallagher,  1 
Tex.  Civ.  App.  196,  30  S.  W.  1115 
(1892). 

Vermont. — ^Kinney  v.  Hooker,  65 
Vt.  333,  36  Atl.  690,  36  Am.  St.  Rep. 
864   (1893). 

Wisconsin. — Stahl  v.  Lynn,  81  Wig. 
668,   51  N.  W.  879    (1892). 
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will  receive  evidence  of  this  character.*  In  all  cases,  however,  the 
presiding  judge  will  be  guided  by  the  principles  of  the  substantive 
law,  which  decrees  that  the  instrument  is  to  be  regarded  as  the  final 
embodiment  of  the  agreement  of  the  parties  and  will  be  careful  to 
exclude  all  evidence  which,  offered  imder  the  guise  of  an  aid  in 
the  interpretation  or  explanation  of  a  writing,  in  reality,  tends  to 
contradict,  vary  or  alter  an  instrument  which  is  clearly  expressed.^ 


4.  Alabama. — Eobinson  v.  Allison, 
109  Ala.  409,  19  So.  837    (1895). 

Georgia. — Tumlin  v.  Perry,  lOS 
Ga.   530,  34   S.  E.   171    (1899). 

Indiana. — Thomas  v.  Troxel,  2fi 
Ind.  App.   323,   59   N.   E.   683    (1900). 

South  Carolina. — Jones  v.  Quattle- 
baum,  31  S.  C.  606,  9  S.  E.  983  (1889). 

Texas. — Busby  v.  Bush,  79  Tex. 
656,    15    S.   W.   638    (1891). 

5.  Alabama. — GrifBn  v.  Hall,  115 
Ala.  483,  33  So.  163  (1896);  Done- 
hoo  V.  Johnson,  113  Ala.  136,  31  So. 
70    (1896). 

California. — Braun  v.  Woolacott, 
139  Cal.  107,  61  Pac  801    (1900). 

Colorado. — ^Hager  v.  Rice,  4  Colo. 
90,   34  Am.  Rep.   68    (1878). 

Connecticut. — ^Excelsior  Needle  Co. 
V.  Smith,  61  Conn.  56,  S3  Atl.  693 
(1891)). 

Delaijxire. — T'atman  v.  Barrett,  3 
Houst.    336    (1866). 

Georgia. — Eberhardt  v.  Federal 
Ins.  Co.  (Ga.  App.  1914),  80  S.  E. 
856)  ;  Southern  Bell  Tel.  &  Tele.  Co. 
V.  Harris,  117  Ga.  1001,  44  S.  E. 
885  (1903);  Bowe  v.  Dotterer,  80 
Ga.  50,  4  S.  E.  253    (1887). 

Illinois.- — ^Walton  v.  Follansbee, 
165   ni.  480,  46  N.  E.  459    (1897). 

Iowa. — Van  Husen  v.  Omaha 
Bridge  &,  Terminal  R.  Co.,  118  Iowa 
366,  93  N.  W.  47  (1903);  Judd  v. 
Anderson,  51  Iowa  345,  1  N.  W.  677 
(1879). 

Louisiana. — Weinberger  v.  Mer- 
chant'; Ins.  Co.,  41  La.  Ann.  31,  5  So. 
T2S    (1889). 


Maine. — Porter  v.  Porter,  51  Me. 
376    (1863). 

Maryland. — Lazear  v.  National 
Union  Bank,  53  Md.  78,  36  Am.  Rep. 
355    (1879). 

Massachusetts. — Alvord  v.  Cook, 
174  Mass.  130,  54  N.  E.  499    (1899). 

Michigan. — Brown  v.  Schiappa 
casse,  115  Mich.  47,  73  N.  W.  1096 
(1897). 

Minnesota. — Beardsley  v.  Crane,  52 
Minn.  537,  54  N.  W.  740  (1893); 
National  Gaslight  &  Fuel  Co.  v.  Bix- 
by,  48  Minn.  333,  51  N.  W.  317 
(1893). 

Mississippi. — Jordan  v.  Neal,  33 
So.  17    (Miss.)    (1902). 

Missouri.— 'New  Hampshire  Cattle 
Co.  V.  Bilby,  37  Mo.  App.  43  (1889)  ; 
Blakely  v.  Eennecke,  59  Mo.  193 
(1875). 

Nebraska. — State  v.  Board  of 
Com'rs  of  Cass  Co.,  60  Neb.  566,  83 
N.  W.   733    (1900). 

New  Eampshire. — Remick  v.  Rum- 
ery,  69  N.  H.  601,  45  Atl.  574 
(1899). 

New  Jersey. — Camden  &  T.  R.  Co. 
V,  Adams,  62  N.  J.  Eq.  656,  51  Atl. 
34   (1901). 

Neiv  Tork.- — House  v.  Walch,  144 
N.  Y.  418,  39  N.  E.  337  (1895); 
Barry  v.  New  York,  38  App.  Div.  832, 
56  N.  Y.  Suppl.  1049  (1894)  ;  San- 
ders V.  Cooper,  115  N.  Y.  279,  22  N. 
E.  312,  13  Am.  St.  Rep.  801,  5  L.  R. 
A.  638    (1889). 

North  Carolina. — Rate  v.  Sampson 
Lumber  Co.,   165  N.  C.  184,  81   S.  E. 
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§  3561.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions;  Interpretation  and  Explanation;  Evidence  Admissible 
for  Purposes  of;  What  Evidence  is  Admissible);  Usage. —  A 

situation  similar  to  that  which  is  presented  where  evidence  is 
offered  of  a  parol  collateral  agreement,  consistent  with  the  terms  of 
a  writing,  exists  where  evidence  of  a  usage  is  offered,  in  respect 
to  some  matter,  concerning  which  the  writing  is  not  clear  or  is 
silent.  In  such  cases  evidence  of  a  usage  in  the  particular  business 
or  locality  may  be  received  to  show  the  actual  and  intended  mean- 
ing of  the  instrument.-'     The  evidence  may  be  of  a  general  and 


133  (1914)  ;  Chard  T.  Warren,  122 
X.  C.  75,  29  S.  E.  373    (1S9S). 

Ohio. — Johnson  v.  Pierce,  16  Ohio 
St    472    (1866). 

Oregon. — Tallmadge  v.  Hooper,  37 
Oreg.  503,  61  Pac.   349,  1127    (1900). 

Pennsylvania. — King  v.  New  York 
&  CIevelr.nd  Gas  Coal  Co.,  204  Pa. 
St.   628,   54  Atl.  477    (1903). 

South  Carolina. — Coates  v.  Early, 
46   S.  C.  320,  24  S.  E.   305    (1895). 

Texas. — Conn  v.  Rosamond  (Tex. 
Civ.  App.  1914),  161  S.  W.  73;  Less- 
iiig  V.  Grimland,  74  Tex.  239,  11  S. 
W.   1095    (1889). 

Vermont. — Herrick  v.  Noble,  27  Vt. 
1    (1854). 

Tirginia.^Qinbh  v.  Burford,  93 
Va.  553,  37  S.  E.  4   (1900). 

Washington. — Carr  v.  Jones,  29 
Wash.  78,  69  Pac.  646    (1902). 

West  Virginia. — ^Knowlton  v.  Camp- 
tell,  48  W.  Va.  294,  37  S.  E.  581 
(1000). 

Wisconsin, — Curtis  v.  Brown  Co., 
22  Wis.  167    (1867). 

United  States. — Holmes  v.  Montauk 
Steamboat  Co.,  93  Fed.  731,  35  C.  C. 
A.  556    (1899). 

England.  —  Attorney-General  v. 
Clapham,  4  De  G.  M.  &  G.  591  (1854) . 

§  3561-1.  Alaiama. — ^Haas  v.  Hud- 
mow,  83  Ala.  174,  3  So.  302  (1887) 
(v.hat  market  price  shall  control  as 
to  measure  of  damages  for  breach  of 
contract  to  deliver  goods). 

.1  rkansas. — McCarthy  v.  Mc Arthur, 


69  Ark.  313,  63  S.  W.  56  (1901) 
(paying  for  clearing  right  of  way 
under  a  contract). 

Illinois. — Leavitt  v.  Kennieott,  157 
m.  235,  41  N.  E.  737  (1895)  (custom 
in  theatrical  profession  not  to  pay 
for  services  of  manager  except  during 
theatrical  season ) . 

Indiana. — Lane  v.  Union  Nat. 
Bank,  3  Ind.  App.  399,  29  N.  E.  613 
(1891)  (to  show  that  "First  Nat. 
Lafayette,  Ind."  by  usage  or  custom 
in  the  neighborhood,  meant  First  Na- 
tional Bank  of  Lafayette,  Indiana ) . 

loua. — Wood  V.  Allen,  111  Iowa, 
97,  82  N.  W.  451  (1864)  (meaning  of 
tei-m  "dry  goods")  ;  Hughes  v.  Stan- 
ley, 45  Iowa,  622  (1877)  (as  to  de- 
livery of  wheat  under  a  usage)  ;  Pil- 
mer  v.  Branch  of  the  State  Bank  of 
Des  Moines,  16  Iowa  321  (1864)  (of 
word  "  currency  "  at  time  when  and 
place  where  draft  was  drawn ) . 

Louisiana. — Destrehan  v.  Louisiana 
Cypress  Lumb.  Co.,  45  La.  Ann.  920, 
13  So.  230,  40  Am.  St.  Eep.  265 
(1893)  (concerning  measuring  of 
logs  and  mcde  of  payment). 

New  York. — De  Cernea  v.  Cornell, 
3  Misc.  241,  52  N.  Y.  St.  136,  22  N. 
Y'.  Supp.  941  (1893)  (as  to  calculat- 
ing cost  of  paper  under  a  contract  for 
sale  and  delivery  thereof). 

Texas. — Dwyer  v.  Brenham,  70  Tex. 
30,  7  S.  W.  598  (1888)  (respecting 
mode  of  paying  under  a  printing  con- 
tract). 
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recognized  custom  of  a  particular  trade  or  business  or  of  a  par- 
ticular locality.^  It  is  received  upon  the  assumption  that,  where 
parties  have  entered  into  an  agreement,  any  usage  which  prevails 
in  the  trade,  concerning  which  the  undertaking  is  entered  into,  or 


Utah. — Sharp  v.  Clark,  13  Utah 
510,  45  Pac.  566  (1896)  (as  to  pay- 
ment of  freight  for  transportation  of 
live  stock ) . 

Virginia. — Hansbrough  v.  Neal,  94 
Va.  722,  27  S.  E.  593  (1897)  (as  to 
rate  of  paynjent  for  services). 

United  States. — Albion  Phosphate 
Min.  Co.  v.  Wyllie,  77  Fed.  541,  23 
C.  C.  A.  276,  42  U.  S.  App.  214 
(1896). 

"  In  such  a  case  parol  evidence  is 
admitted  of  necessity  for  the  same 
reason  that  an  interpreter  must  bfe 
employed  to  translate  a  paper  writ- 
ten in  an  unknown  tongue,  and  it  has 
always  been  admitted."  Smith  v. 
Clayton,  29  N.  J.  L.  357,  361  (1862), 
per  Whelpley,  C.  J. 

"  The  rule  is  well  recognized  that 
where  a  commercial  contract  is  in  any 
respect  ambiguous,  a  particular  cus- 
tom or  usage  of  trade  known  to  the 
parties,  or  which  under  the  circum- 
stances, they  are  presumed  to  know, 
or  any  previous  course  of  dealing  be- 
tween them  that  will  have  a  tend- 
ency to  disclose  the  real  intentions 
of  the  parties  and  to  aid  the  court  in 
arriving  at  its  true  construction,  will 
be  admissible  in  evidence.  Such  evi- 
dence is  not  only  admissible  for  the 
purpose  of  explaining  the  terms  of  a 
contract,  but  also  for  the  purpose  of 
ingrafting,  as  it  were,  new  terms  into 
it,  subject,  however,  to  the  qualifica- 
tion that  such  new  terms  are  not  ex- 
pressly or  impliedly  excluded  by  the 
express  agreement."  Gilbert  v.  Mc- 
Ginnis,  114  111.  28,  31,  28  N.  E.  382 
(1885),  per  Mulkey,  J. 

"  The  principles  on  which  this  case 
is  to  be  decided  are  perfectly  clear; 
the   difficulty  lies  in   the  application 


of  them  to  the  facts.  Mercantile 
contracts  are  very  commonly  framed 
in  a  language  peculiar  to  merchants; 
the  intention  of  the  parties,  though 
perfectly  well  known  to  themselves, 
would  often  be  defeated  if  this  lan- 
guage were  strictly  construed  accord- 
ing to  its  ordinary  import  in  the 
world  at  large;  evidence,  therefore,  of 
mercantile  custom  and  usage  is  ad- 
mitted in  order  to  expound  it  and 
arrive  at  its  true  meaning.  Again,  in 
all  contracts,  as  to  the  subject  mat- 
ter of  which  known  usages  prevail, 
parties  are  found  to  proceed  with  the 
tacit  assumption  of  these  usages; 
they  commonly  reduce  into  writing 
the  special  particulars  of  their  agree- 
ment, but  omit  to  specify  these  known 
usages,  which  are  included,  however, 
as  of  course,  by  mutual  understand- 
ing; evidence  therefore  of  such  inci- 
dents is  receivable.  The  contract  in 
truth  is  partly  express  and  in  writ- 
ing, partly  implied  or  understood  and 
unwritten."  Brown  v.  Byrne,  3  Ell. 
&  Bl.  703,  715  (1854),  per  Cole- 
ridge, J. 

2.  Iowa. — Wood  v.  Allen,  111  Iowa 
97,  82  N.  W.  451  (1900);  Pilmer  v. 
Branch,  of  the  State  Bank  of  Des 
Moines,  16  Iowa  321    (1864). 

Massachusetts. — Brown  v.  Brown,  8 
Mete.   (Mass.)   573   (1844). 

New  York.- — Stillman  v.  Burfeind, 
21  App.  Div  (JST.  Y.)  13,  47  N.  Y. 
Suppl.  280   (1897). 

North  Carolina,. — Tatum  v.  Sawyer, 
9  N.  C.  226    (1822). 

Texas. — Dewera  v.  Lockhart,  1  Tex. 
535    (1846). 

Vermont. — Moore  v.  Hill,  62  Vt. 
424,  19  Atl.  997    (1890). 
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in  the  locality  is  tacitly  assented  to,  as  a  part  of  the  contract,  and 
that  the  document  embraces  only  the  special  terms  agreed  upon  and 
is  to  be  construed  in  reference  to  such  usage,  in  the  absence  of  an 
expressed  intention  to  the  contrary.  If,  however,  such  an  inten- 
tion is  expressed,  or  is  clearly  apparent,  from  the  language  used, 
such  evidence  will  be  rejected.* 


3.  Alabama. — Richmond  &  D.  R. 
Co.  V.  Hissoug,  97  Ala.  187,  13  So. 
209    (1893). 

California. — Swift  v.  Occidental 
Min.  &  P.  Co.,  141  Cal.  161,  74  Pac. 
700   (1903). 

Illinois. — Corrigau  v.  Herrin,  44 
111.  App.  363    (1893). 

Indiana. — Scott  v.  Hartley,  136 
Ind.  339,  25  N.  E.  826   (1890). 

Iowa. — Shaw  v.  Jacobs,  89  Iowa 
713,  55  N.  W.  333,  48  Am.  St.  Kep. 
411,  21  L.  R.  A.  440   (1893). 

Maryland. — Lazard  v.  Merchants  & 
M.  T.  Co.,  78  Md.  1,  26  Atl.  897 
(1893). 

Massachusetts. — ^Menage  v.  Rosen- 
thal, 175  Mass.  358,  56  N.  E.  579 
(1900). 

Missouri. — Keller  v.  Meyer,  74  Mo. 
App.  318   (1898). 

Nehraska. — MoKee  v.  Wild,  52  Neb. 
9,  71  N.  W.  958    (1897). 

New  Hampshire. — Cummings  v. 
Blanchard,  67  N.  H.  368,  36  Atl.  556, 
68  Am.  St.  Rep.  664   (1893). 

Wew  York. — O'Donohue  v.  Leggett, 
134  N.  Y.  40,  31  N.  E.  369   (1892). 

North  Dakota. — Deacon  v.  Matti- 
son,  11  N.  D.  190,  91  N.  W.  35  (1902). 

Pennsylvania. — Needy  v.  Western 
Maryland  R.  Co.,  22  Pa.  Super.  Ct. 
489   (1903). 

South  Carolina. — Coates  v.  Early, 
46  S.  C.  220,  34  S.  E.  305   (1895). 

Texas. — San  Antonio  &  A.  P.  R.  Co. 
V.  Barnett  (Tex.  Civ.  App.),  37  S.  W. 
676    (1894). 

Wisconsin. — Mowatt  v.  Wilkinson, 
110  Wis.  176,  85  N.  W.  661   (1901). 

United  States. — De  Witt  v.  Berry, 


134  U.  S.  306,  33  L.  ed.  896,  10  Sup. 
Ct.  536   (1890). 

"  I  own  myself  no  friend  to  the 
almost  indiscriminate  habit,  of  late 
years,  of  setting  up  particular  usages 
or  customs  in  almost  all  kinds  of 
business  and  trade,  to  control,  vary, 
or  annul  the  general  liabilities  of  par- 
ties under  the  common  law,  as  well 
as  under  the  commercial  law.  It 
has  long  appeared  to  me  that  there 
is  no  small  danger  in  admitting  such 
loose  and  inconclusive  usages  and 
customs,  often  unknown  to  particular 
parties,  and  always  liable  to  great 
misunderstandings  and  misinterpreta- 
tions and  abuses,  to  outweigh  the  well 
known  and  well  settled  principles  of 
law.  And  I  rejoice  to  find,  that,  of 
late  years,  the  courts  of  law,  both  in 
England  and  in  America,  have  been 
disposed  to  narrow  the  limits  of  the 
operation  of  such  usages  and  cus- 
toms, and  to  discountenance  any  fur- 
ther extension  of  them.  The  true  and 
appropriate  office  of  a,  usage  or  cus- 
tom is,  to  interpret  the  otherwise  in- 
determinate intentions  of  parties,  and 
to  ascertain  the  nature  and  extent  of 
their  contracts,  arising  not  from  ex- 
press stipulations,  but  from  mere  im- 
plications and  presumptions,  and  acts 
of  a  doubtful  or  equivocal  character. 
It  may  also  be  admitted  to  ascertain 
the  true  meaning  of  a  particular 
word,  or  of  particular  words  in  a 
given  instrument,  when  the  word  or 
words  have  various  senses,  some  com- 
mon, some  qualified,  and  some  tech- 
nical, according  to  the  subject-matter, 
to  which  they  are  applied.  But  I  ap- 
prehend, that  it  never  can  be  proper 
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§  3562.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions;  Interpretation  and  Explanation;  Evidence  Admissible 
for  Purposes  of;  What  Evidence  Admissible;  Usage);  Words 

of  Doubtful  Meaning. —  A  writing  frequently  contains  words  or 
phrases,  which  are  ambiguous  or  of  doubtful  meaning,  or  are  used 
in  a  technical  sense,  and  which  the  court  is  unable  to  interpret 
and  apply  in  the  particular  instance.  In  such  cases  effect  can  not 
be  given  to  the  instrument,  or  at  least  an  incorrect  interpretation 
might  be  given  thereto,  if  the  tribunal  were  confined  to  the  words 
used.  Resort  may  therefore  be  had  to  parol  evidence  of  custom, 
usage  or  the  like  so  that  the  court  may  understand  the  sense  in 
which  the  particular  word  or  words  were  employed  and  properly 
apply  them,  in  construing  the  writing.^     The  same  rule  controls 


to  resort  to  any  usage  or  custom  to 
control  or  vary  the  positive  stipula- 
tions in  a  written  contract,  and  a 
fortiori,  not  in  order  to  contradict 
them.  An  express  contract  of  the 
parties  is  always  admissible  to  super- 
sede, or  vary,  or  control,  a  usage  or 
custom;  for  the  latter  may  always 
be  waived  at  the  will  of  the  parties. 
But  a  written  and  express  contract 
cannot  be  controlled,  or  varied,  or  con- 
tradicted by  a  usage  or  custom;  for 
that  would  not  only  be  to  admit  parol 
evidence  to  control,  vary,  or  contra- 
dict written  contracts,  but  it  would 
be  to  allow  mere  presumption  and 
implications,  properly  arising  in  the 
absence  of  any  positive  expressions  of 
intention,  to  control,  vary,  or  contra- 
dict the  most  formal  and  deliberate 
written  declaration  of  the  parties." 
The  Schooner  Reeside,  3  Sumn.  567, 
569  (1837),  per  Story,  J. 

§  3562-1.  Alabama. — McKenzie  v. 
Wimlerly,  86  Ala.  195,  5  So.  468 
(1888)  ;  McClure  v.  Cox,  32  Ala.  617, 
70  Am.  Dec.  553   (1858). 

Arkansas.- — Finn  &  Co.  v.  Culber- 
house   (Ark.  1913),  150  S.  W.  698. 

California. — Morse  v.  Tochterman, 
21  Cal.  App.  726,  133  Pac.  1055 
(1913);  Auzerais  v.  Naglee,  74  Cal. 
■60,  15  Pac.  371    (1887). 


Connecticut. — In  re  Curtis,  64 
Conn.  501,  30  Atl.  769,  43  Am.  St. 
Rep.  200   (1894). 

Florida. — Hinote  v.  Brigman,  44 
Fla.  589,  33  So.  303    (1902). 

Georgia. — Kirby  Planing  Mill  Co. 
V.  Hughes,  11  Ga.  App.  645,  75  S.  E. 
1059  (1913);  Louisville  &  N.  R.  Co. 
V.  Southern  Flour  &  Grain  Co.,  136 
Ga.  538,  71  S.  E.  884  (1911);  Can- 
non v.  Hunt,  116  Ga.  452,  42  S.  E. 
734  (1903);  Atlanta  v.  Schmeltzer, 
83  Ga.  609,  10  S.  E.  543    (1889). 

Illinois. — Gale  v.  United  States 
Brewing  Co.,  181  111.  App.  381 
(1914)  ;  Irwin  v.  Powell,  188  III.  107, 
58  N.  E.  941  (1900)  ;  Myers  v.  Wal- 
ker, 24  111.  133   (1860). 

Indiana. — Todd  v.  Howell,  47  Ind. 
App.  665,  95  N.  E.  379  (1911)  ;  Ras- 
tetter  v.  Reynolds,  160  Ind.  133,  66  N. 
E.  613   (1902). 

Iowa. — Grasmier  v.  Wolf,  90  N.  W. 
813   (Iowa  1902). 

Kansas. — Seymour  v.  Armstrong, 
62  Kan.  730,  64  Pac.  613  (1901). 

Kentucky. — Tennant  Land  Co.  v. 
Nordeman,  148  Ky.  361,  146  S.  W. 
756  (1913). 

Louisiana. — Destrehan  v.  Louisiana 
Cypress  Lumb.  Co.,  45  La.  Ann.  930, 
13  So.  230,  40  Am.  St.  Rep.  265 
(1893). 
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here,  however,  as  elsewhere,  viz.,  that  the  court  will  limit  the  ad- 
mission of  evidence  to  such  as  is  consistent  with  the  writing  and 
will,  in  no  case,  permit  the  introduction  of  extrinsic  evidence, 


Massachusetts. — ^Keller  v.  Webb, 
135  Mass.  88,  28  Am.  Rep.  209 
( 1878 )  ;  Hill  V.  Rewee,  11  Mete.  368, 
273    (1846). 

Michigan. — Dages  v.  Brake,  125 
Mich.  64,  83  N.  W.  1039,  84  Am.  St. 
Rep.  556   (1900). 

Minnesota. — Winona  v.  Thompson, 
34  Minn.  199,  208   (1877). 

Mississippi.  —  Hattiesburg  Plumb. 
Co.  v.  Carmichael,  80  Miss.  66,  31  So. 
536  (1902). 

Missouri. — Lasar  Mfg.  Co.  v.  Pel- 
ligreen  Const.  &  Inv.  Co.  (Mo. 
App.  1914),  163  S.  W.  691;  Buster 
Brown  Co.  v.  ISTorth  Mehoniay  Furn. 
Co.,  140  ilo.  App.  707,  136  S.  W.  988 
(1910)  ;  Hevworth  v.  Miller,  Grain  & 
Elov.  Co.,  174  ilo.  171,  73  S.  W.  498 
(1902)  ;  Connable  v.  Clark,  36  Mo. 
App.  163   (1887). 

Montana. — Cambers  v.  Lowvy,  31 
Mont.  478,  54  Pac.  816    (1898). 

Teiu  Hampshim. — Greenleaf  v.  Kil- 
ton,  11  N.  H.  530   (1841). 

yew  Yoj-A;.— McKee.v.  De  Witt,  13 
App.  Div.  617,  43  _N.  Y.  Supp.  133 
(1897);  Collender  v.  Dinsmore,  55 
N.  Y.  300,  316,  14  Am.  Rep.  334 
(1873). 

Xorth  Carolina. — Layton  v.  Elba 
Mfg.  Co.,  161  N.  C.  482,  77  S.  E.  677 
(1913). 

Ohio. — Quarry  Co.  v.  Clements,  38 
Ohio  St.  587,  43  Am.  Rep.  442 
(1883). 

Oregon. — Abraham  v.  Oregon  &  C. 
R.  Co.,  37  Oreg.  495,  60  Pac.  899 
(1900);  Brauns  v.  Stearns,  1  Oreg. 
367   (1861). 

I'cnnsylvania. — William  M.  Royl- 
ance  Co.  v.  Descalzi,  343  Pa.  180,  90 
Atl.  55  (1914)  ;  Weisenberger  v.  Har- 
mony, F.  &  il.  Ins.  Co.,  56  Pa.  St. 
443    (1867). 

Tennessee. — Fry  v.  New  York  Prov. 


Sav.  L.  Assur.  Soo.  (Tenn.),  38  S.  W. 
116    (1896). 

Texas. — Roberts  v.  Short,  1  Tex. 
373   (1846). 

Vermont. — ^Hart  v.  Hammett,  18 
Vt.  137   (1846). 

Washington, — Brown  v.  Bremerton, 
69  Wash.  474,  135  Pac.  785   (1912). 

Wisconsin.- — Berry  v.  Williams  Oil 
Co.  (Wis.  1914),  146  N.  W.  783; 
Chicago  St.  P.  M.  &  0.  R.  Co.  v.  Chi- 
cago M.  &  St.  P.  R.  Co.,  113  Wis.  161, 
87  N.  W.  1085  (1903);  Andrews  v. 
Robertson,  111  Wis.  334,  87  N.  W. 
190,  87  Am.  St.  Rep.  870,  54  L.  R.  A. 
673   (1901). 

United  States. — Loom  Co.  v.  Hig- 
gins,  105  U.  S.  580,  26  L.  ed.  1177 
(1881). 

England. — Bank  of  New  Zealand  v. 
Simpson,  82  L.  T.  N.  S.  102  (1900)  ; 
Spicer  v.  Cooper,  5  Jur.  1036   (1841). 

Canada. — Christie  v.  Burnett,  10 
Ont.  609    (1885). 

"Always  the  special  use  and  sense 
of  words  may  be  inquired  into.  If 
there  exists  a  definite  intention  as  to 
subjects,  object  and  terms  of  giving, 
and  word  signs  are  used  for  its  ex- 
pression which,  though  in  themselves 
obscure,  in  the  light  of  a  special  habit 
on  the  part  of  the  user  or  the  special 
circumstance  of  their  use,  clearly  de- 
termine in  the  mind  of  the  reader  the 
thought  of  the  writer  the  instrument 
is  an  effective  writing  for  the  purpose. 
It  is  not  to  dispute  a  clear  meaning, 
but  to  provide  one  that  the  special 
use  or  circumstance  is  inquired  into." 
Mills  Power  Co.  v.  Mohawk  Hydro- 
Electrie  Co.,  155  App.  Div.  869,  872, 
140  N.  Y.  Suppl.  655  (1913),  per  Kel- 
logg, J. 

"  The  rule  may  be  regarded  as  well 
settled,  that  the  meaning  of  char- 
acters, marks,  letters,  figures,  words 
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where  the  words  used  have  a  clear  and  definite  meaning  and  are 
susceptible  of  but  one  interpretation.^ 


-or  phrases  used  in  contracts,  having 
purely  a  local  or  technical  meaning, 
unintelligible  to  persons  unacquainted 
Avith  the  business,  may  be  given  and 
explained  by  parol  evidence  if  the 
explanation  is  consistent  with  the 
terms  of  the  contract.  So,  also,  parol 
evidence  may  be  given  as  to  the  uni- 
form, continuous  and  well  settled 
usage  and  custom  pertaining  to  the 
matters  embraced  in  the  contract,  un- 
less such  usage  contravene  a  rule  of 
law.  or  alter  or  contradict  the  ex- 
pressed or  implied  terms  of  a  contract, 
free  from  ambiguity."  Atkinson  v. 
Truesdell,  127  N.  Y.  230,  234,  27  N. 
E.  844   (1891),  per  Haight,  J. 

"  Where  a  particular  word  or 
phrase  has  a,  particular  or  technical 
meaning,  in  a  particular  neighbor- 
hood, or  at  a  particular  period,  and 
that  word  or  phrase  is  used  in  an  in- 
strument made  at  that  place  or  time, 
it  is  competent  to  show  by  parol  that 
meaning.  Yet,  that  by  no  means 
would  authorize  the  introduction  of 
proof  for  any  other  purpose,  to  show 
that  an  entire  contract  was  under- 
stood at  a  particular  place  or  period, 
to  mean  something  different  from 
what  its  legal  effects  import."  Broad- 
well  V.  Broadwell,  6  111.  599,  611 
(1844),  per  Caton,  J. 

"  Now,  although  parol  evidence  is 
not  admissible  to  contradict  a  con- 
tract, the  terms  of  which  have  but 
one  ordinary  meaning  and  accepta- 
tion, yet  if  the  parties  have  used 
terms  which  bear  not  only  an  ordi- 
nary meaning,  but  also  one  peculiar 
to  the  department  of  trade  or  busi- 
ne.ss  to  which  the  contract  relates,  it 
is  obvious  that  due  effect  would  not 
be  given  to  the  intention,  if  the  terms 
were  interpreted  according  to  their 
ordinary  and  not  according  to  their 
peculiar      signification.        Therefore, 


whenever  such  a  question  has  come 
before  the  courts,  it  has  always  been 
held  that  where  the  terms  of  the  con- 
tract under  consideration,  have  besides 
their  ordinary  and  popular  sense,  also 
a  peculiar  and  scientific  meaning,  the 
parties  who  have  drawn  up  the  con- 
tract with  reference  to  some  particu- 
lar department  of  trade  or  business, 
must  have  intended  to  use  the  words 
in  the  peculiar  sence.  This  is  but  an 
application  of  the  well  known  rule 
that  the  interpretation  of  contracts 
must  be  governed  by  the  intention  of 
the  parties.  And  from  the  nature  of 
the  case,  the  peculiar  meaning  of  the 
terms  used  can  be  discovered  only  Ly 
means  of  parol  evidence."  Myers  v. 
Sari,  3  El.  &  El.  306,  315  (1860),  per 
Cockburn,  C.  J. 

"  It  is  perfectly  true  that  you  have 
no  right  to  qualify  or  alter  the  effect 
of  a  written  contract  by  parol  evi- 
dence; but  it  is  perfectly  competent 
to  you  to  qualify  or  alter  by  jiarol 
evidence  the  meaning  of  the  words 
which  apparently  form  the  written 
contract,  and  to  insert  the  true  words 
which  the  parties  intended  to  use. 
That  is  not  to  alter  the  contract,  but 
to  show  what  the  contract  is.  Where- 
ever  the  words  used  have,  by  usage 
or  local  custom,  a  peculiar  meanin!". 
that  meaning  may  be  shown  by  parol 
evidence."  Grant  v.  Maddox,  15  Mees. 
&  W,  737,  745  (1846),  per  A.lder- 
son,  B. 

2.  Alahama. — Sullivan  v.  Louisville 
&  N.  R.  Co.,  138  Ala.  650,  35  So.  094 
(1903). 

Connecticut. — Hildreth  v.  Hartford 
M.  &  R.  Trans.  Co.,  73  Conn.  631,  48 
Atl.   963    (1901). 

Illinois. — Galena  Ins.  Co.  v.  Kupfer, 
38  111.  332,  81  Am.  Dec.  284   (1862). 

Indiana. — Langohr  v.  Smith.  81 
Ind.  495   (1882). 
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§  3563.  (Parol  Evidence  Rule;  Private  Documents;  Excep= 
tions;  Interpretation  and  Explanation;  Evidence  Admissible 
for  Purpose  of) ;  Parties ;  Identification  of. —  A  frequent  instance 
of  the  necessity  of  the  use  of  extrinsic  evidence  occurs  where,  owing 
to  some  omission  or  error,  there  is  a  want,  in  the  instrument,  of  a 
sufficient  description  of  a  party  to  identify  him  with  certainty. 
An  exception  to  the  general  rule  of  exclusion  is  recognized,*  in 


Iowa. — Cash  v.  Hinkle,  36  Iowa 
633    (1873). 

Kansas. — Gowans  v.  Pierce,  57 
Kan.  180,  45  Pac.  586    (1896). 

Kentucky. — Coger  v.  McGee,  3 
Bibb,  331,  5  Am.  Dec.  610  (1811). 

Maine. — Littlefield  v.  Littlefield,  23 
Me.   180    (1848). 

Massachusetts. — Davis  v.  Ball,  6 
Cush.  505,  53  Am.  Deo.  53   (1850). 

Michigam. — Chase  v.  Ainsworth,  135 
Mich.  119,  97  N.  W.  404   (1903). 

Mississippi. — Howard  v.  Tomicich, 
81  Miss.  703,  33  So.  493    (1903). 

New  Yorlc. — Armstrong  v.  Lake 
Champlain  Granite  Co.,  147  N.  Y. 
495,  43  N.  E.  186,  49  Am.  St.  Rep. 
683    (1895). 

Ohio. — Thompson  v.  Pruden,  18 
Ohio  Cir.  Ct.  886    (1898). 

Tewas. — O'Connor  v.  Camp  (Tex. 
Civ.  App.  1913),158S.  W.  303;  Har- 
ris V.  First  Nat.  Bank  (Tex.  Civ. 
App.),  45  S.  W.  311   (1898). 

Vermont. — Herriek  v.  Noble,  37 
Vt.  1    (1854). 

Wisconsin. — Murphey  v.  Weil,  93 
Wis.  467,  66  N.  W.  532   (1896). 

United  States. — Mellen  v.  Ford,  28 
Fed.   639    (1886). 

England.— 'Bst.Tiyi  of  New  Zealand  v. 
Simpson,  69  L.  J.  P.  C.  23,  83  L.  T. 
N.  S.   103    (1900). 

Gwnada. — Middleton  v.  Flanagan, 
25  Ont.  417    (1894). 

§  3563-1.  Arkansas. — Wolflf  v.  El- 
liott, 68  Ark.  326,  57  S.  W.  1111 
(1900). 

California. — Berniaud  v.  Beecher, 
71  Cal.  38,  11  Pac.  802   (1886). 


Connecticut. — Bristal  v.  Ontario 
Orphan  Asylum,  60  Conn.  472,  23  Atl. 
848    (1891). 

Florida. — Harrell  v.  Durrance,  9 
Fla.  490,  503    (1861). 

Georgia. — Hicks  v.  Ivey,  99  Ga. 
648,  26  S.  E.  68    (1896). 

Illinois. — ^Hogan  v.  Wallace,  166  111. 
828,  46  N.  E.  1136  (1897);  Mission- 
ary Soc.  of  M.  B.  Church  v.  Cadwell, 
69  111.  App.  380   (1896). 

Indiana. — Louisville,  N.  A.  &  C.  R. 
Co.  V.  Power,  119  Ind.  269,  21  N.  E. 
751    (1889). 

Iowa. — Covert  v.  Sebern,  73  Iowa 
564,  35  N.  W.  636   (1887). 

Louisiana. — Shreveport  Rod  &  Gun 
Club  V.  Caddo  Levee  Dist.  Com'rs,  48 
La.  Ann.  1081,  20  So.  393  (1896); 
Robert  v.  Boulat,  9  La.  Ann.  39 
(1854). 

Maine. — ^Haskell  v.  Tukesbury,  93 
Me.  551,  43  Atl.  500,  69  Am.  St.  Rep. 
529  (1899)  ;  Andrews  v.  Dyer,  81  Me. 
104,   16  Atl.  405    (1888). 

Massachusetts. — Seanlan  v.  Wright, 
13  Pick.  523,  25  Am.  Dee.  344  (1833). 

Minnesota. — Wakefield  v.  Brown, 
38  Minn.  361,  37  N.  W.  788,  8  Am. 
St.  Rep.  671   (188S). 

Mississippi. — Whitworth  v.  Harris, 
40  Miss.  483   (1866). 

Missouri. — ^Langlois  y.  Crawford, 
59  Mo.  456   (1875). 

Nebraska. — Harlan  County  v.  Whit- 
ney, 65  Neb.  105,  90  N.  W.  993,  101 
Am.  St.  Rep.  610   (1902). 

New  Hampshire. — Smith  v.  Kim- 
ball,  63  N.   H.   606    (1883). 

New  York. — Woolsey  v.  Morris,  96 
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such  a  ease,  and  parol  evidence  will  be  received  to  enable  the  court 
to  properly  interpret  the  instrument  and  give  it  effect  as  intended. 
Thus  in  the  case  of  a  deed  evidence  for  this  purpose  has  been  re- 
ceived.^ Similarly,  the  fact  that  a  person,  in  executing  a  writing, 
acted  as  agent  for  another,^  or  in  some  other  representative  capac- 


N.  Y.  311  (1884)  ;  McArthur  v.  Soule, 
5  Hun   63    (1875). 

Oklahoma. — Cohee  v.  Turner  & 
Wiggins,  87  Okla.  778,  133  Pac.  1083 
(1913)  ;  Sehmucker  v.  Higgins-Rob- 
erts  Grain  Co.,  38  Okla.  731,  116  Pac. 
184    (1911). 

South  Dakota. — First  Nat.  Bank  v. 
North,  3  S.  D.  480,  51  N.  W.  96 
(1893). 

Tennessee. — Holmes  v.  Jarrett,  7 
Heisk.  506   (1873). 

Texas. — Stokes  v.  Riley,  29  Tex. 
Civ.  App.  373,  68  S.  W.  703  (1903); 
Dodd  V.  Templeman,  76  Tex.  57,  13 
S.  W.  187  (1890);  Leach  v.  Dodson, 
04  Tex.  185    (1885). 

Vermont. — Alexander  v.  Wilmorth, 
3  Aik.  413   (1838). 

Virginia. — Wadsworth  v.  Allen,  S 
Gratt.   174,  56  Am.  Dec.  137    (1840). 

West  Virginia. — ^Marmet  Co.  v. 
Archibald,  37  W.  Va.  778,  17  S.  E. 
399  ( 1893 )  ;  Ambach  v.  Armstrong, 
39  W.  Va.  744,  3  S.  E.  44  (1887). 

Wisconsin. — Cleveland  v.  Burnham, 
64  Wis.  347,  35  N.  W.  407   (1885). 

Engtand.—Piice  v.  Page,  4  Ves.  Jr. 
679   (1799). 

2.  Georgia. — Sykes  v.  McRory,  33 
Ga.   348    (1861). 

Minnesota. — Wakefield  v.  Brown, 
38  Minn.  361,  37  N.  W.  788,  8  Am. 
St-   Rep.   671    (1888). 

.Yeiu  Mexico. — De  Cordova  v.  Korte, 
7  N.  M.  678,  41  Pcic.  536   (1895). 

North  Carolina. — Keith  v.  Scales, 
134  N.  C.  497,  33  S.  E.  809   (1899). 

South  Dakota. — Salraer  v.  Lathrop, 
10  S.  D.  316,  73  N.  W.  570   (1897). 

3.  Alabama. — Powell  v.  Wade.  109 
Ala.  95,  19  So.  500,  55  Am.  St.  Rep. 
915    (1895). 


California. — Escondido  Oil  &  De- 
velop. Co.  V.  Glasser,  144  Cal.  494,  77 
Pac.  1040  (1904);  Curtin  v.  Ingle 
137  Cal.  95,  69  Pac.  536,  1013   (1903). 

Georgia. — Carr  v.  Louisville  &  N. 
R.  Co.    (Ga.  1914),  80  S.  E.  716. 

Illinois. — Heywood  Bros.  &  Wake- 
field Co.  V.  Andrews,  89  111.  App.  195 
(1899). 

Indiana. — Roehl  v.  Haumesser,  114 
Ind.  311,  15  N.  E.  345   (1887). 

Louisiana. — Gumbel  v.  Beyer,  46 
La.  Ann.   762,   15   So.  84    (1894). 

Maine. — Kingsley  v.  Siebreeht,  93 
Me.  33,  43  Atl.  349,  69  Am.  St.  Rep. 
486   (1898). 

Michigan. — Keidan  v.  Winegar,  95 
Mich.  430,  54  N.  W.  901,  30  L.  R.  A. 
705    (1893). 

Missouri. — ^Meyers  v.  Kilgen  (Mo. 
App.  1913),  160  S.  W.  569;  Black 
River  Lumb.  Co.  v.  Warner,  93  Mo. 
874,  6  S.  W.  310   (1887). 

New  York. — Brady  v.  Nally,  151 
N.  Y.  358,  45  N.  E.  547  (1896). 

Oregon. — ^Anderson  v.  Portland 
Flouring-Mills  Co.,  37  Oreg.  483,  60^ 
Pac.  839,  82  Am.  St.  Rep.  771,  50  L. 
R.  A.  235    (1900). 

South  Carolina. — Bickley  v.  Com- 
mercial Bank,  43  S.  C.  538,  31  S.  E., 
886    (1894). 

Virginia. — Waddill  v.  Sebree,  88 
Va.  1013,  14  S.  E.  849,  39  Am.  St. 
Rep.   766    (1893). 

Washington. — Belt  v.  Washington 
Water  Power  Co.,  34  Wash.  387,  64 
Pac.  525  (1901). 

West  Virginia. — Coulter  v.  Blatch- 
ley,  51  W.  Va.  163,  41  S.  W.  133 
(1903). 

Wyoming. — Crable  &  Son  v.  O'Con- 
nor  (Wyo.  1913),  133  Pac.  876). 
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ity  *  such,  for  in?tance,  as  an  authorized  agent  or  officer  of  a  cor- 
poration ^  may,  in  like  manner,  frequently  be  shown  by  parol 
evidence. 


United  States. — Brown  v.  Grove,  80 
Fed.  564,  35  C.  C.  A.  644,  42  U.  S. 
App.  508  (1897);  Exchange  Bank  v. 
Hubbard,  62  Fed.  112,  116,  10  C.  C. 
A.   295    (1894). 

4.  Alabama. — Russell  v.  Erwln,  41 
Ala.  292  (1S67);  May  v.  Hewitt,  33 
Ala.    161    (1S58). 

California. — Curran  v.  Holland,  141 
Cal.  437,  75  Pac.  46    (1903). 

Colorado. — Jolmson  v.  Calnan,  19 
Colo.  168,  34  Pac.  905,  41  Am.  St. 
Kep.   224    (1893). 

Connecticut. — Lewis  v.  Healy,  73 
Conn.  744,  48  Atl.  213    (1901)  ). 

Illinois. — Adams  Express  Co.  v. 
Boskuwitz,   107  HI.  660    (1883). 

lotca. — Baldwin  v.  Hill,  97  Iowa 
586,   66  N.   W.   889    (1896)  ). 

Kansas. — Graham  v.  Troth,  69  Kan. 
861,  77  Pac.  92    (1904). 

Maryland. — Morrison  v.  Baechtold, 
93  Md.  319,  48  Atl.  926   (1901). 

Minnesota. — Mareck  v.  ^linneapolis 
Trust  Co.,  74  Minn.  538,  77  N.  W. 
428    (1898). 

Missouri. — Brolaski  v.  Aal,  55  Mo. 
App.  196    (1893). 

New  Torh. — Rank  v.  Grote,  110  N. 
Y.  13,  17  N.  E.  665  (1888);  Wood- 
house  V.  Duncan,  106  N.  Y.  5'37,  13 
N.  E.  334   (1887). 

South  Carolina. — Edwards  v.  Wil- 
liams, 39  S.  C.  86,  17  S.  E.  457 
(1892). 

Texas. — ^Moore  v.  Williams,  26  Tex. 
Civ.  App.  142,  62  S.  W.  977  (1901). 

Utah. — Charter  Oak  L.  Ins.  Co.  v. 
Gisborne,  5  Utah  319,  15  Pac.  253 
(1887). 

Virginia. — Wadsworth   v.   Allen,    8 

Gratt.   174,  56  Am.  Dec.  137    (1851). 

Washington. — ^Cole    v.    Statsop    E. 

Co.  9  Wash.  487,  37  Pac.  700  (1894). 

West    Virginia. — Deitz    v.     Provi- 


dence Washington  Ins.  Co.,  31  W.  Va. 
851,  8  S.  E.  616,  13  Am.  St.  Rep.  909 
(1888). 

5.  Alabama. — Chambers  v.  Falkner, 
65  Ala.  448    (1880). 

Colorado. — Lewis  v.  Mutual  L.  Ins. 
Co.,  8  Colo.  App.  368,  46  Pac.  621 
(1896)  ;  Hager  v.  Rice,  4  Colo.  90,  34 
Am.  Rep.  68   (1878). 

Georgia. — Ghent  v.  Adams,  3.  Ga. 
214    (1847). 

Illinois. — Decowski  ,v.  Grabarski, 
181  111.  App.  279  (1914);  Keeley 
Brew.  Co.  v.  Neubauer  Decorating 
Co.,  194  111.  580,  62  N.  E.  923  (1902)  ; 
Scanlan  v.  Keith,  102  111.  634,  40 
Am.  Rep.  624    (1883). 

Indiana. — Second  Nat.  Bank  v.  Mid- 
land Steel  Co.,  155  Ind.  581,  58  N.  E. 
833,  52  L.  R.  A.  307  (1900)  ;  Swarts 
V.  Cohen,  11  Ind.  App.  20,  38  N.  E. 
536   (1894). 

Kansas. — Kenner  v.  Decatur  County 
Rochdale  Cooperative  Ass'n,  87  Kan. 
293,  123  Pac.  739  (1913)  ;  Gardner  v. 
Cooper,  9  Kan.  App.  587,  58  Pac.  230 
( 1899 )  ;  Kline  v.  Bank  of  Tescott,  50 
Kan.  91,  1  Pac.  688,  34  Am.  St.  Rep. 
107    (1893). 

Maryland. — Haile  v.  Peirce,  32  Md. 
327,  3  Am.  Rep.   139    (1869). 

Michigan. — Armstrong  v.  Andrews, 
109  Mich.  537,  67  N.  W.  567    (1896). 

Minnesota. — Kraniger  v.  People's 
Bldg.  Soc,  60  Minn  94,  61  N.  W.  904 
(1895). 

Mississippi. — Richardson  v.  Foster, 
73  Miss.  12,  18  So.  573,  55  Am.  St. 
Eep.  483   (1895). 

Missouri. — Marks  v.  Turner,  54  Mo. 
App.  650  (1893);  McClellan  v.  Rey- 
nolds, 49  Mo.  12   (1872). 

New  Jersey. — Simantou  v.  Vliet,  61 
N.  J.  L.  595,  40  Atl.  595  (1898). 

New   Yor/c— United   Surety   Co.   v. 
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§  3564.  (Parol  Evidence  Rule;  Private  Documents;  Excep= 
tions;  Interpretation  and  Explanation);  Real  Transaction  May 

be  Shown. —  In  some  cases  it  might  happen  that,  in  construing 
an  instrument,  if  the  court  were  confined  to  the  writing  itself, 
effect  would  not  be  given  to  the  real  intention  of  the  parties,  owing 
to  the  fact  that  the  true  nature  of  the  transaction  is  not  appai-ent 
therefrom.  Where  such  a  situation  is  presented,  the  court  may 
permit  the  introduction  of  extrinsic  evidence  ^  of  the  circumstances 


Meenan,  311  N.  Y.  39,  105  N.  B.  100 
(1914);  Hood  v.  Hallenbeek,  7  Hun 
362  (1876);  Becker  v.  Lamont,  13 
How.  Pr.  23    (1855). 

'North  Carolina. — Rumbough  v. 
Southern  Imp.  Co.,  106  N.  C.  461,  11 
S.  E.  528    (1890). 

Oklahoma. — James  v.  Citizens  Bank, 
9  Okla.  546,  60  Pac.  290   (1900). 

Texas. — Kelley  v.  Collier,  11  Tex. 
Civ.  App.  353,  32  S.  W.  428    (1895). 

Vermont. — Michigan  State  Bank, 
V.  Peck,  28  Vt.  300,  65  Am.  Deo.  334 
(1855). 

Virginia. — Richmond,  F.  &  P.  E. 
Co.  V.  Snead,  19  Gratt.  354,  100  Am. 
Dec.   670    (1869). 

Wisconsin. — ^Northern  Nat.  Bank  v. 
Lewis,  78  Wis.  475,  47  N.  W.  834 
(1891). 

Compare  Crelier  v.  Maekey  S43  Pa. 
363,  90  Atl.  158    (1914). 

§  3564-1.  Application  of  rule  stated 
in  text  to 

Assignments: 

Alabama. — Hieronyraus  Bros.  v. 
Glass,  120  Ala.  46,  33  So.  674  (1897) 
(to  show  deed  absolute  on  face  a 
mortgage) . 

Iowa. — Ayers  v.  Home  Ins.  Co.,  21 
Iowa  185  (1866)  (of  fire  insurance 
policy  as  collateral  security) . 

Louisiana. — Summers  v.  United 
Slates  Ins.  A.  &  T.  Co.,  13  La.  Ann. 
604  (1858)  (of  life  insurance  policy 
as  collateral  security). 

Massachusetts. — Reeve  v.  Dennett, 
137  Mass.  315  (1884)  (of  stock  as^ 
collateral  security). 


Minnesota. — Davis  v.  Crookton 
Waterworks  P.  &  L.  Co.,  57  Minn. 
403,  59  N.  W.  482,  47  Am.  St.  Rep. 
632  (1894)  (by  a,  lien  claimant  of 
sum  due  him  as  security). 

Nebraska. — Scharman  v.  Scharman, 
38  Neb.  39,  56  N.  W.  704  (189.S)  (of 
a  contract  for  lands  as  security). 

New  York. — Matthews  v.  Sheehan, 
69  N.  Y.  585  (1877)  (of  a  life  in- 
surance policy  as  security). 

Pennsylvania. — Taylor  v.  Paul,  6 
Pa.  Super.  Ct.  496  (1898)  (of  prop- 
erty by  an  insolvent  intended  as  a 
trust  for  creditors). 

South  Go,roUna. — See  Westbury  v. 
Simmons,  57  S.  C.  467,  35  S.  E.  764 
(1899). 

Wisconsin. — Gettelman  v.  Commer- 
cial Union  Assur.  Co.,  97  Wis.  337,  73 
N.  W.  627  (1897)  (of  land  contract 
a  pledge) . 

Bills  of  sale: 

Arkansas. — Nattin  v.  Riley,  54  Ark. 
30,  14  S.  W.  1100  (1890)  (intended 
as  a  mortgage) . 

Florida. — Shad  v.  Livingston,  31 
Fla.  89,  13  So.  646  (1893)  (as  secur- 
ity for  a  loan  of  money) . 

Georgia. — Florida  Central  &  P.  R. 
E.  Co.  V.  Usina,  111  Ga.  697,  36  S.  E. 
938   (1900)    (to  secure  a  debt). 

Indiana. — Seavey  v-.  Walker,  IDS 
Ind.  78,  9  N.  E.  347  (1886)  (in- 
tended as  a  mortgage) . 

Massachusetts.— 'EA'pheaX  v.  Mullen, 
171  Mass.  Ill,  50  N.  E.  515  (1898) 
(in  trust  or  by  way  of  security). 

^nrhiga.v. — Puich    >-.    Willard,    108 
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attending  the  transaction,  so  that  the  objects  and  purposes  of  the 
parties  in  executing  the  writing  may  be  ascertained  and  effect 
given  thereto,  provided,  of  course,  as  in  other  cases,  that  the  proof 
offered  is  consistent  with  the  language  employed.     The  admission 


Mich.  204,  66  N.  W.  42  (1896)  (as 
security) . 

yorth  Carolina. — Peek  v.  Maiming, 
99  N.  C.  157,  5  S.  E.  743  (1888)  (as 
security  for  a  loan ) . 

Oregon. — Martin  v.  Martin,  43 
Oreg.  119,  73  Pao.  689  (1903)  (in 
trust  for  tlie  assignor)  ;  Pacific  Bis- 
cuit Co.  V.  Dugger,  42  Oreg.  513,  70 
Pac.  523  (1903)  (intended  as  a  mort- 
gage). 

Washington. — Voorhies  v.  Hen- 
nessy,  7  Wash.  243,  34  Pac.  931 
(1893)    (intended  as  a  mortgage). 

But  see,  Thomas  v.  Scutt,  127  N.  Y. 
133,  27  N.  E.  961,  affirming  52  Hun 
343,  5  N.  Y.  Supp.  365   (1891). 

Deeds  may  be  shown  to  have  been 
given  as  a  mortgage,  trust  and  the 
like. 

Alabama. — Authe  v.  Heide,  85  Ala. 
236,  4  So.  380  (1887). 

California. — Black  v.  Sharkey,  104 
Cal.  379,  37  Pac.  939  (1894);  Brison 
v.  Brison,  75  Cal.  535,  17  Pac.  689,  7 
Am.  St.  Eep.  189  (1888);  Pierce  v. 
Robinson,  13  Cal.  116   (1859). 

Delaware. — Walker  v.  Farmers' 
Bank,  8  Houst.  258,  14  Atl.  819 
(1888);  Pierson  v.  Pierson,  5  Del. 
Ch.  11   (1874). 

Florida.— First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379,  3  So.  657   (1887). 

Idaho. — Branstetter  v.  Mann,  6 
Idaho  580,  57  Pac.  438   (1899). 

Illinois. — Myers  v.  Myers,  167  111. 
53,  47  N.  E.  309  (1897)  ;  Trogdon  v. 
Trogdon,  164  111.  144,  45  N,  E.  575 
(1896)  ;  German  Ins.  Co.  v.  Gibe,  162 
111.  251,  44  N.  E.  490  (1896)  ;  Pear- 
son V.  Pearson,  181  111.  464,  23  N.  E. 
418    (1890). 

Indiana. — Kelso  v.  Kelso,  16  Ind. 
App.   615,  44  N.  E.   1013,  45  N.   B. 


1065  (1896)  ;  Wolfe  v.  McMillan,  117 
Ind.  587,  20  N.  E.  509  (1888)  ;  Ginz 
V.  Stumph,  73  Ind.  309    (1880). 

Iowa. — Finch  v.  Garrett,  103  Iowa 
381,  71  N.  W.  439  (1897)  ;  Langer  v. 
Meservey,  80  Iowa  158,  45  N.  W.  782. 
(1890). 

Kansas. — Barnes  v.  Crockett,  4 
Kan.  App.  777,  46  Pac.  997  (1896); 
Howard  v.  Howard,  52  Kan.  469,  34 
Pac.  1114    (1893). 

Kentucky. — Seller  v.  Northern 
Bank,  86  Ky.  138,  5  S.  W.  538 
(1887). 

Maine. — ^Libby  v.  Clark,  88  Me.  32, 
83  Atl.  657   (1895). 

Michigan. — Ripley  v.  Seligman,  88 
Mich.  177,  50  N.  W.  143  (1891); 
Collar  v.  Collar,  75  Mich.  414,  42  N. 
W.  847    (1889). 

Minnesota. — -Backus  v.  Burke,  63 
Minn.  373,  65  N.  W.  459    (1895). 

Mississippi. — Klein  v.  McNamara, 
54  Miss.  90    (1876). 

Missouri. — Cobb  v.  Day,  106  Mo. 
278,  17  S.  W.  333  (1891)  ;  Quick  v. 
Turner,  36  Mo.  App.  29   (1887). 

Montana. — Gassert  v.  Bogk,  7 
Mont.  585,  19  Pac.  381,  1  L.  R.  A. 
340  (1888). 

New  Jersey. — Winters  v.  Earl,  53 
N.  J.  Eq.  53,  28  Atl.  15  (1893)  ;  Sil- 
vers V.  Potter,  48  N.  J.  Eq.  639,  22 
Atl.  584  (1891). 

New  York. — Medical  College  Lab- 
oratory V.  New  York  University,  76 
App.  Div.  48,  78  N.  Y.  Suppl.  673 
(1903 )  ;  Barry  v.  Colville,  139  N.  Y. 
303,  29  N.  E.  307  (1891)  ;  Ensign  v. 
Ensign,  130  N.  Y.  655,  24  N.  E.  943 
(1890). 

North  Carolina. — Watkins  v.  Wil- 
liams, 133  N.  C.  170,  31  S.  E.  388 
(1898);  Hughes  v.  Pritchard,  132  N. 
C.  59,  39  S.  E.  93    (1898)  ;   Barbee  v.. 
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of  the  evidence,  under  such  circumstances,  does  not  violate  the 
parol  evidence  rule.     It  tends  rather  to  safeguard  the  rights  of  the 


Barbee,  109  N.  C.  399,  13  S.  E.  792 
(1891). 

Ohio.—SeiiS  v.  Pyle,  46  Ohio  St. 
102,  24  N.  E.  595,  2  L.  R.  A.  753 
(1888). 

Oklahoma. — Weiseham  v.  Hoeker, 
7  Okla.  250,  54  Pac.  464    (1898). 

Oregon. — Cooper  v.  Thomason,  30 
Oi-eg.  161,  45  Pac.  296  (1896); 
SM'egle  V.  Belle,  20  Oreg.  323,  25  Pac. 
663    (1891). 

Pennsylvania. — Beringer  v.  Lutz, 
179  Pa.  1,  37  Atl.  640  (1897)  ;  Ring- 
rose  V.  Ringrose,  170  Pa.  St.  393,  33 
Atl.  129  (1895);  Pearson  v.  Sharp, 
115  Pa.  St.  254,  9  Atl.  38  (1886); 
Selby's  Estate,  7  Pa.  Dist.  Rep.  171 
(1898). 

South  Carolina. — Rogers  v.  Rogers, 
52  S.  C.  38S,  29  S.  E.  812  (1897); 
Kesbitt  V.  Cavender,  27  S.  C.  1,  2 
S.  E.  702    (18S7). 

Tennessee. — -Le^vis  v.  Bayliss,  90 
Tenn.  280,  16  S.  W.  376    (1891). 

Texas. — McCartney  v.  McCartney, 
93  Tex.  359,  55  S.  W.  510  (1900); 
Smsheimer  v.  Kahn,  6  Tex.  Civ.  App. 
143,  24  S.  W.  533  (1894)  ;  Apollos  v. 
Staniforth,  3  Tex.  Civ.  App.  502,  22 
S.  W.  1060  ( 1893 )  ;  Gray  v.  Shelby, 
83  Tex.  405,  18  S.  W.  809  (1892)  ; 
McLean  v.  Ellis,  79  Tex.  398,  15  S. 
\\.  394   (1891). 

Utah. — Wasatch  Min.  Co.  v.  Jen- 
nings, 5  Utah  243,  15  Pac.  65   (1887;. 

West  Virginia. — Shank  v.  Groff,  43 
Va.  337,  27  S.  E.  340  (1897)  ;  Me- 
Clanahan  v.  McClanahan,  36  W.  Va. 
34,  14  S.  E.  419  (1892)  ;  Gilchrist  v. 
Beswick,  33  W.  Va.  168,  10  S.  E.  371 
(1889). 

Wisconsin. — Rchierl  v.  Newburg, 
102  Wis.  552,  78  N.  W.  761  (1899); 
Pomeroy  v.  Pomeroy,  93  Wis.  262,  67 
N.  W.  430  (1896)  ;  Russell  v.  Au- 
di-ae,  79  Wis.  108,  48  N.  W.  117 
(1391). 


United  States. — Mowry  v.  Cum- 
mings,  34  Fed.  713  (1888)  ;  Peugh  v. 
Davis,  96  U.  S.  332,  24  L.  ed.  775 
(1877). 

England. — Rochefoucauld  v.  Bou- 
stead  (1897),  1  Ch.  196,  66  L.  J.  Ch. 
74,  75  Law  T.  N.  S.  502   (1896). 

Mortgages: 

Alabama. — Kirby  v.  Raynes,  138 
Ala.  194,  35  So.  118,  100  Am.  St. 
Rep.  39  (1902)  (given  to  secure  fu- 
ture advances). 

Kentucky. — Louisville  Bkg.  Co.  v. 
Leonard,  11  Ky.  L.  Rep.  917,  13  S. 
W.  521  (1890)  (given  to  secure  fu- 
ture advances ) . 

Missouri. — Sparks  v.  Brown,  33  Mo. 
App.  505  (1888)  (to  secure  contingent 
liability  of  mortgagee  as  mortgagor's 
security). 

South  Carolina. — Moses  v.  Hatfield, 
27  S.  C.  324,  3  S.  E.  538  (1887) 
(given  to  secure  future  advances). 

Texas. — Glenn  v.  Seeley,  35  Tex. 
Civ.  App.  523,  61  S.  W.  959  (1901) 
(given  to  secure  future  yivanees). 

Wisconsin. — Lippinoott  v.  Lawrie, 
119  Wis.  573,  97  N.  W.  179  (1903) 
(given  as  collateral  security). 

"  There  is  a  well  recognized  distinc- 
tion between  contradicting  a  deed  or 
impairing  its  legal  operation,  and 
raising  out  of  the  transaction  an 
equity  dehors  the  deed,  binding  the 
grantee's  conscience  to  hold  the  land 
for  the  purposes  of  the  conveyance, 
and  not  according  to  its  legal  opera- 
tion, when  the  latter  use  of  it  would, 
under  the  circumstances,  work  fraud. 
Such  an  equity  is  held  to  be  inde- 
pendent of  the  deed,  and  not  excluded 
by  it  as  a  mere  conveyance  of  the 
legal  estate,  unless  there  be  in  it  some 
terms  or  implication  to  that  effect. 
To  support  such  an  equity.  ])aiol  evi- 
dence is  admissible,  not  as  contradict- 
ing the  deed,   but  as  explanatory  of 
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parties,  by  enabling  the  court  to  construe  and  apply  tlie  language 
they  have  employedj  with  the  aid  of  proof  consistent  therewith,  so 
that  the  true  purpose  of  the  transaction  may  be  carried  into  effect. 

§  3565.  (Parol  Evidence  Rule;  Private  Documents;  Except- 
tions;  Interpretation  and  Explanation;  Evidence  Admissible 
for  Purposes  of);  Subject  Matter  not  Clear;  Evidence  for  Pur- 
pose of  Identification. — The  terms  of  an  instrument  may,  in  some 
cases,  be  clear,  except  that  there  may  exist  an  uncertainty  as  to 
the  subject  matter  to  which  the  writing  relates,  and  which  it  is 
necessary  to,  in  some  way,  identify,  in  order  to  give  effect  to  the 
document  with  a  proper  degree  of  certainty.  In  such  cases  parol 
evidence  will  be  received  ^  to  enable  the  court  to  apply  the  writing 


the  transactions  out  of  which  the 
equity  arises."  Hall  v.  Livingston,  3 
Del.  Ch.  348,  373  (1869),  per  Bates, 
Ch. 

"  The  objection  made  to  Stanton's 
testimony  as  to  the  purpose  of  the 
bill  of  sale,  noted  in  the  summary  of 
facts,  I  do  not  think  well  taken.  It 
did  not  relate  alone  to  conversations 
after  the  sale,  but,  as  I  understand 
it,  related  to  the  understanding  both 
before  and  after  the  paper  was 
signed,  and  was  while  he  was  in  pos- 
session. I  think  it  was  competent  for 
defendant  to  show  just  what  was  said 
and  done  by  the  principals  to  the  sale 
at  the  time  it  was  made,  and  what 
tlaey  both  understood  was  its  inten- 
tion. The  rule  of  law  as  to  impeach- 
ment of  deed  by  the  grantor  after  its 
execution  does  not  here  apply.  The 
facts  both  before  and  since  the  mak- 
ing of  the  bill  of  sale  tend  to  show 
that  it  was  not  intended  to  work  an 
absolute  sale.''  Rothschild  v.  Swope, 
116  Gal,  670,  681,  48  Pac.  911  (1897), 
per  Chipman,  C. ;  Parker  v.  Parker, 
loo  Iowa  65,  135  N.  W.  71   (1912). 

"A  trust  in  real  property  can  be 
created  and  preserved  only  by  a  writ- 
ins,  but  in  the  case  of  personal  prop- 
erty it  may  be  done  by  parol.  In 
either  instance,  however,  the  proof  of 

23 


a  trust  does  not  vary  or  contradict 
the  writing  conveying  the  title,  where 
it  does  not  contain  the  terms  of  the 
trust,  but  simply  shows  the  purpose 
for  which  the  conveyance  was  made. 
The  bill  of  sale  under  consideration 
transferred  the  legal  title  to  the 
notes  described  therein  to  the  defend- 
ant. This  is  not  denied  by  the  plain- 
tiff. Indeed,  the  foundation  of  his 
suit  is  that  the  legal  title  of  the  prop- 
erty is  in  the  defendant,  but  that  lie 
holds  it  as  a  trustee  only.  The  bill 
of  sale  does  not  declare  or  negative 
a  trust;  hence  parol  testimony  is  ad- 
missible to  show  the  real  purpose  of 
the  transfer,  and  does  not  vary  or 
contradict  the  writing."  Martin  v. 
Martin,  43  Oreg.  119,  72  Pac.  639, 
640  (1903),  per  Bean,  J. 

§  3565-1.  Alahama. — Dorian  v. 
Westervitch,  140  Ala.  383,  37  So.  382, 
103  Am.  St.  Rep.  35  (1903)  ;  Edwards 
v.  Bender,  121  Ala.  77,  25  So.  1010 
(1898);  Robinson  v.  Allison,  109 
Ala.  409,  19  So.  409    (1895). 

Arkansas. — Dorr  v.  School  Dist. 
No.  26,  40  Ark.  237    (1882). 

California.  —  Ontario  Deceduoua 
Fruit  Growers'  Ass'n  v.  Cutting  Fruit 
Co.,  134  Cal.  21,  66  Pac.  28  (1901); 
Vejar  v.  Mound  City  Land  &  Water 
Ass'n,     97     Cal.     659,     33    Pac.     713 
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to  its  subject  matter  and  its  admission  is,  in  no  way,  a  violation 
of  the  parol  evidence  rule.  The  necessity  of  evidence  for  this 
purpose  more  frequently  occurs  in  connection  with  instruments 


(1893)  ;  Carter  v.  Bacigalupi,  83  Cal. 
187,  33  Pac.  361   (1890). 

Colorado. — ^Messenger  v.  German- 
American  Ins.  Co.,  47  Colo.  448,  107 
Pac.  643  (1910)  ;  Kretsehmer  v. 
Hard,  18  Colo.  233,  33  Pac.  418 
(1893). 

Connecticut. — Hildreth  v.  Hart- 
ford M.  &  E.  T.  Co.,  73  Conn.  631, 
636,  48  Atl.  963  (1901)  ;  Watson  v. 
New  Milford,  73  Conn.  561,  45  Atl. 
167   (1900). 

Georgia. — International  Harverter 
Co.  V.  McKenna  (Ga.  App.  1913), 
78  S.  E.  770;  Hartwell  Grocery  Co.  v. 
Mountain  City  Mill  Co.,  8  Ga.  App. 
737,  70  S.  E  48  (1911);  Georgia  & 
A.  E.  Co.  V.  Shiver,  131  Ga.  708,  49 
E.  E.  700  (1905) ;  Johnson  v.  McKay, 
131  Ga.  763,  49  S.  E.  757  (1904)  ; 
Shore  V.  Miller,  80  Ga.  93,  4  S.  E. 
561,  13  Am.  St.  Kep.  239   (1887). 

Idaho. — Kelly  v.  Iieachman,  3 
Idaho  673,  34  Pac.  813   (1893). 

Illinois. — Gage  v.  Cameron,  313  111. 
146,  73  N.  E.  304  (1904);  Evans  v. 
Gerry,  174  111.  595,  51  N.  E.  615 
(1898). 

Indiana. — Stockvrell  v.  Whitehead, 
47  Ind.  App.  433,  94  N.  E.  736 
(1911);  Thomas  v.  Troxel,  37  Ind. 
App.  322,  59  N.  E.  683  (1900)  ;  Bald- 
win v.  Boyce,  153  Ind.  46,  51  N.  E. 
334   (1898). 

Indian  Territory. — Turner  v.  Gon- 
zales, 3  Ind.  Terr.  649,  64  S.  W.  565 
(1901). 

Iowa. — Colean  Imp.  Co.  v.  Strong, 
126  Iowa  598,  103  N.  W.  506  (1905)  ; 
Van  Husen  v.  Omaha  Bridge  &  Ter- 
minal E.  Co.,  118  Iowa  366,  377,  93 
N.  W.  47  (1903)  ;  Judd  v.  Anderson, 
51  Iowa  345,  1  N.  W.  677   (1879). 

Kansas. — Powers  v.  Scharling,  64 
Kan.  339,  67  Pac.  830   (1902). 

Kentucky.  —  Kentucky      Citizens' 


Bldg.  &  Loan  Ass'n  v.  Lawrence,  30 
Ky.  L.  Eep.  1700,  49  S.  W.  1059 
(1899). 

Louisiana. — Bagley  v.  Eose  Hill 
Sugar  Co.,  Ill  La.  349,  35  So.  539 
(1903)  ;  Murphy  v.  Eobinson,  50  La. 
Ann.  313,  33  So.  323   (1898). 

Maine. — Haskell  v.  Tukesbuiy,  92 
Me.  551,  43  Atl.  500,  69  Am.  St.  Eep. 
529  ( 1899 )  ;  Eveleth  v.  Wilson,  15 
Me.  109  (1838). 

Maryland. — Castleman  v.  Du  Val, 
89  Md.  657,  43  Atl.  821    (1899). 

Massachusetts. — ^McManus  v.  Dono- 
hoe,  175  Mass.  308,  56  N.  E.  391 
(1899)  ;  Bigelow  v.  Capen,  145  Mass. 
370,  13  N.  E.  896   (1887). 

Minnesota. — Pulaski  Hall  Ass'n  v. 
American  Surety  Co.,  133  Minn.  332, 
143  N.  W.  715  ( 1913 )  ;  Bromberg  v. 
Minnesota  Fire  Association,  45 
Minn.  3i8,  47  N.  W.  975    (1891). 

Mississippi. — ^Eeber  v.  Dowling,  65 
Miss.  259,  3  So.  654  (1887);  Peacher 
V.  Strauss,  47  Miss.  353  (1873). 

Missouri. — Edwards  v.  Smith,  63 
Mo.  119    (1876). 

Montana. — Holter  Lumb.  Co.  v. 
Fireman's  Fund  Ins.  Co.,  18  Mont. 
383,  45  Pac.  207   (1896). 

Nebraska. — Abbott  v.  Coates,  62 
Neb.  347,  86  N.  W.  1058  (1901); 
Woods  v.  Hart,  50  Neb.  497,  70  N.  W. 
53   (1897). 

New  Hampshire, — Gill  v.  Ferrin,  71 
N.  H.  431,  52  Atl.  558  (1902)  ;  Bell 
V.  Woodward,  46  N.  H.  315    (1865). 

NeiD  Jersey. — Crosson  v.  Carr,  70 
N.  J.  L.  393,  57  Atl.  158  (1904)  ; 
Morris  &  E.  E.  Co.  v.  Bonnell,  34  N. 
J.  L.  474   (1871). 

New  Mexico. — Armijo  v.  New 
Mexico  Town  Co.,  3  N.  M.  427,  5  Pac. 
709   (1885). 

Neiv  York. — Miller  v.  Tuck,  95  App. 
Div.  134,  88  N.  Y.  Suppl.  495  (1904)  ; 
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relating  to  real  property,  in  which  the  description  is  not  sufficiently 
definite  to  clearly  identify  it.  Where  such  a  situation  exists  the 
court  will  endeavor  to  give  effect  to  the  writing  in  accordance  with 


Mittler  v.  Herter,  39  Misc.  R.  843,  81 
N.  Y.  Suppl.  394  (1903);  Petrie  v. 
Hamilton  College,  158  N.  Y.  458,  53 
N.  E.  816,  8  App.  Div.  371,  40  N.  Y. 
Suppl.  781  (1899);  Orois  v.  Elmlra 
C.  &  N.  R.  Co.,  17  App.  Div.  187,  45 
N.  Y.  Suppl.  367,  affirmed  172  N.  Y. 
656,  65  N.  E.  1120   (1897). 

Vorth  Carolina. — -Allison  v.  Keinon, 
163  N.  C.  582,  79  S.  E.  1110  (1913)  ; 
Ward  V.  Gay,  137  N.  C.  397,  49  S.  E. 
884  (1905)  ;  Southern  Finishing  & 
Warehouse  Co.  v.  Ozment,  132  N.  C. 
839,  44  S.  E.  681   (1903). 

Ohio. — Hurd  v.  Robinson,  11  Ohio 
St.  232    (1860). 

Oklahoma. — Halsell  v.  Renfrow,  14 
Okla.  674,  78  Pae.  118  (1904)  ;  Fer- 
guson v.  Blackwell,  8  Okla.  489,  58 
Pao.  647    (1899). 

Oregon. — Reinstein  v.  Roberts,  34 
Oreg.  87,  55  Pae.  90,  75  Am.  St.  Rep. 
564  (1898);  Harrisburg  Lumber  Co. 
V.  Washburn,  29  Oreg.  150,  44  Pae. 
390   (1896). 

Pennsylvania. — King  v.  New  York 
&  Cleveland  Gas  Coal  Co.,  204  Pa.  St. 
628,  54  Atl.  477  (1903)  ;  Peart  v. 
Brice,  152  Pa.  St.  277,  25  Atl.  537 
(1893);  Merriman  v.  Bush,  116  Pa. 
St.  276,  9  Atl..  345   (1887). 

Rhode  Island. — ^Lee  v.  Stone,  21  R. 
I.  123,  43  Atl.  717   (1898). 

South  Carolina.  —  Wclborn  v. 
Dixon,  70  S.  C.  108,  49  S.  B.  232 
(1904);  Rapley  v.  Klugh,  40  S.  C. 
134,  18  S.  E.  680   (1893). 

Tennessee.  —  Turner  v.  Jackson 
(Tenn.),  63  S.  W.  511   (1899). 

Texas. — Thompson  v.  Cobb,  95  Tex. 
140,  65  S.  W.  1090,  93  Am.  St.  Rep. 
820  (1902);  Busby  v.  Bush,  79  Tex. 
656,  15  S.  W.  638   (1891). 

Utah. — Brown  v.  Markland,  16 
Utah  360,  52  Pae.  597,  67  Am.  St. 
Rep.  629   (1898). 


Vermont. — Adaras  v.  Janes,  83  Vt. 
334,  75  Atl.  799  (1910);  Cofifrin  v. 
Cole,  67  Vt.  236,  31  Atl.  313  (1894)  ; 
Rugg  V.  Hale,  40  Vt.  138   (1868). 

Virginia. — Perry  v.  Elliott,  101  Va. 
700,  44  S.  E.  919  (1903);  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293,  25 
S.  E.  232  (1896). 

Washington. — ^Newman  v.  Buzard, 
34  Wash.  225,  64  Pae.  139   (1901). 

West  Virginia. — Snooks  v.  Wing- 
field,  53  W.  Va.  441,  44  S.  E.  277 
(1903). 

Wisconsin. — Excelsior  Wrapper  Co. 
V.  Messinger,  116  Wis.  549,  553,  93 
N.  W.  459  (1903)  ;  Mendota  Club  v. 
Anderson,  101  Wis.  479,  78  N.  W. 
185    (1899). 

United  States. — Doolan  v.  Carr,  135 
U.  S.  618,  31  L.  ed.  844,  8  Sup.  Ct. 
1328  (1887)  ;  Noonan  v.  Lee,  2  Black. 
499,  17  L.  ed.  278   (1862). 

England. — Bank  of  New  Zealand  v. 
Simpson,  L.  R.  (1900)  A.  C.  183,  83 
L.  T.  N.  S.  103   (1900). 

Canada. — Imrie  v.  Archibald,  25 
Can.  S.  C.  368  (1894);  Pugsley  v. 
Gillespie,  14  New  Bruns.  195   (1872). 

"Although  a  written  agreement  can- 
not be  raised  (by  addition  or  sub- 
traction) by  proof  of  the  circum- 
stances out  of  which  it  grew  and 
which  surrounded  its  adoption,  yet 
such  circumstances  are  constantly  re- 
sorted to  for  the  purpose  of  ascertain- 
ing the  subject-matter  and  the  stand- 
point of  the  parties  in  relation 
thereto.  Without  some  knowledge 
derived  from  such  evidence,  it  would 
be  impossible  to  comprehend  the 
meaning  of  an  instrument,  or  the 
effect  to  be  given  to  the  words  of 
which  it  is  composed.  This  prelimin- 
ary knowledge  is  as  indispensable  as 
that  of  the  language  in  which  the 
instrument   is   written.     A   reference 
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the  understanding  of  the  parties  and,  for  this  purpose,  will  receive 
extrinsic  evidence,  consistent  with  the  terms  of  instrument,  to 
enable  it  to  apply  the  description  in  accordance  with  their  inten- 
tion.^    The  object  of  the  court  is,  in  all  cases,  to  ascertain  the 


to  the  actual  condition  of  things  at 
the  time,  as  they  appeared  to  the  par- 
ties themselves,  is  often  necessary  to 
prevent  the  court  in  construing  their 
language  from  falling  into  mistakes 
and  even  absurdities."  Reed  v.  In- 
surance Co.,  95  U.  S.  23,  30,  24  L. 
ed.  348  (1877),  per  Mr.  Justice  Brad- 
ley, J. 

In  the  case  of  an  exception  that 
which  is  the  subject  thereof  may  be 
thus  identified. 

Alabama. — -Moody  v.  Alabama  G.  S. 
R.  Co.,  124  Ala.  195,  26  So.  952 
(1899). 

Colorado. — Pipe  v.  Smith,  4  Colo. 
444    (1878). 

Indiana. — Lanman  v.  Crooker,  97 
Ind.  163,  49  Am.  Rep.  437   (1884). 

Neio  Hampshire. — Gardner  v.  Web- 
ster, 64  N.  H.  520,  15  Atl.  144  (1888). 
New  York. — Harris  v.  Oakley,  130 
N.  Y.  1,  28  N.  E.  530  (1891). 

Utah. — Buford  v.  Lonergan,  8  Utah 
301,  22  Pac.  164   (1889). 

Wisconsin.- — Lego  v.  Medley,  79 
Wis.  211,  48  N.  W.  375,  24  Am.  St. 
Rep.   706    (1891). 

2.  Alabama. — Bender  v.  Borton 
(Ala.  1913),  62  So.  732;  Guilmartin 
V.   Wood,  76  Ala.  204    (1884). 

California. — Stinchfield  v.  Gillis, 
107  Cal.  84,  40  Pac.  359  (1895)  ;  Fer- 
ris v.  Coover,  10  Cal.  589   (1858). 

Georgia. — Towner  v.  Thompson,  82 
Ga.  740,  9  S.  E.  672   (1889). 

Illinois.— ^Gruhhs  v.  Boon,  201  111. 
98,  66  N.  E.  390  (1903);  Stevens  v. 
Wait,  113  111.  544    (1885). 

fndlnnn. — Caspar  v.  Jamison,  120 
Ind.  58,  21  N.  E.  743   (1889). 

Kansas. — Cummings  v.  Riordon,  84 
Kan.  791,  115  Pac.  568    (1911). 

Ecntvrky. — TIall  v.   Conlee,   23  Ky. 


L.  Rep.  177,  62  S.  W.  899  (1901); 
Shelby  v.  Lewis,  12  Kay.  L.  Rep.  428, 
14  S.  W.  501   (1890). 

Louisiana. — Bell  v.  Germain  Boyd 
Lumber  Co.,  134  La.  397,  64  So.  223 
(1914)  ;  Purl  v.  Miles,  9  La.  Ann.  270 
(1854). 

Maine. — Robinson  v.  White,  42  Me. 
209   (1856). 

Massachusetts. — Weeks  v.  Brooks, 
205  Mass.  458,  92  N.  E.  45  (1910); 
O'Connell  v.  Cox,  179  Mass.  350,  60 
N.  E.  580  (1901)  ;  Durr  v.  Chase,  161 
Mass.  40,   36  N.   E.   741    (1894). 

Mississippi. — Spears  v.  Burton,  31 
Miss.   547    (1856). 

Missouri. — Diggs  v.  Kurtz,  132  Mo. 
250,  33  S.  W.  815,  53  Am.  St.  Rep. 
488    (1895). 

Montana. — Metealf  v.  Preseott,  10 
Mont.  283,  25  Pac.  1037   (1891). 

Nebraska. — Hanlon  v.  Union  Pac. 
R.  Co.,  40  Nebr.  52,  58  N.  W.  590 
(1894). 

New  Hampshire. — Bartlett  v.  La 
Rochelle,  68  N.  H.  211,  44  Atl.  303 
(1894). 

Nevj  Mexico. — Seidler  v.  JIaxfield, 
5  N.  M.  197,  20  Pac.  794   (1889). 

New  York. — Pettlt  v.  Sheppard,  32 
N.  Y.  97   (1865). 

North  Carolina. — Eckerd  v.  John- 
son, 130  N.  C.  409,  35  S.  E.  1036 
(1900)  ;  Hopper  v.  Justice,  111  N.  C. 
418,  16  S.  E.   636    (1892). 

Oregon. — Kanne  v.  Otty.  35  Orcff. 
531,  36  Pac.  537  (1894)  ;  Boehreinger 
V.  Creighton,  10  Greg.  -12   (1881). 

Pennsiflvanin. — Trustees  of  •  Pro- 
prietors of  Kingston  v.  Lehigh  Valley 
Coal  Co.,  341  Pa.  St.  469,  88  Atl.  763 
(1913)  ;  Brown  v.  Willey,  43  Pa.  St. 
205    (3802). 
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meaning  of  the  parties  in  executing  the  writing.    If  the  particular 
subject  matter,  to  which  it  relates,  is  not  apparent  from  the  in- 


South  Carolina. — Fore  v.  Berry,  94 

5.  C.  71,  78  S.  E.  706   (1912). 
Texas. — Roberts  v.  Hart   (Tex.  Civ. 

App.  1914),  165  S.  W.  473;  Lohff  v. 
Gerraer,  37  Tex.  578  (1872);  Wil- 
liamson V.  Simpson,  16  Tex.  433 
(1856). 

Vermont. — Rugg  v.  Ward,  64  Vt. 
402,  33  Atl.  726    (1892). 

Virginia. — Edmunds  v.  Barrow,  112 
Va.  330,  71  S.  B.  544   (1911). 

West  Virginia. — Warren  v.  Syme, 
7  W.  Va.  474   (1874). 

United  Sia/es.— Atkinson  v.  Cum- 
mins, 9  How.  479,  13  L.  ed.  223 
(1850)  ;  Blake  v.  Doherty,  5  Wheat. 
359,  5  L.  ed.  109    (1820). 

Application  of  rule  stated  in  text  to 

Contracts  of  sale: 

Alabama. — Homan  v.  Stewart,  103 
Ala.  644,  16  So.  35  (1893). 

California. — Towle  v.  Carmelo  Land 

6.  Coal  Co.,  99  Cal.  397,  33  Pac.  1126 
(1893). 

Georgia. — Ansley  v.  Green,  82  Ga. 
181,  7  S.  E.  921  (1888). 

Illinois. — Marske  v.  Willard,  169 
111.  276,  48  N.  E.  290  (1897). 

Indiana. — Clark  v.  Crawfordsville 
Coffin  Co.,  125  Ind.  277,  25  N.  E.  2SS 
(J890). 

loioa. — Brown  v.  Ward,  110  Iowa 
123,  81  N".  W.  247   (1899). 

Michigan. — Helper  v.  MacKinnon 
Mfg.  Co.,  138  Mich.  593,  101  N.  W. 
804    (1904). 

Nehraska. — Ballon  v.  Sherwood,  32 
Neb.  666,  49  N.  W.  790,  50  N.  W. 
1331   (1891)). 

New  York. — Miller  v.  Tuck,  95 
App.  Div.  134,  88  N.  Y.  Suppl.  495 
(1904). 

Vorth  Carolina.. — ^Edwards  v.  Deans, 
125  N.  C.  59,  34  S.  E.  105   (1899). 

Oklahoma. — Halsell  v.  Eenfrow,  14 
Okla.  674,  78  Pac.  118   (1904). 

Pennsylvania. — Crown  State  Co.  v. 


Allen,   199   Pa.   St.  239,  48  Atl.   968 
(1901). 

Rhode  Island. — ^Lee  v.  Stone,  31  R. 
I.  123,  42  Atl.   717    (1898). 

South  Carolina. — Kennedy  v.  Gram- 
ling,  33  S.  C.  367,  11  S.  E.  1081,  26 
Am.  St.  Rep.  676   (1890). 

Tennessee.- — Dorris  v.  King  (Tenn.) 
54  S.  W.   683    (1899). 

West  Virginia. — Norman  v.  Ben- 
nett, 33  W.  Va.  614,  9  S.  E.  914 
(1899). 

Wisconsin. — Stout  v.  Weaver,  73 
Wis.  148,  39  N.  W.  375  (1888). 

Deeds: 

Alabama. — Dorian  v.  Westerviteh, 
140  Ala.  383,  37  So.  383  (1903)  ;  Black 
V.  Pratt  Coal  &  Coke  Co.,  85  Ala.  504, 
5  So.  89   (1888). 

California. — Thompson  v.  McKenna 
(Cal.  App.  1913),  133  Pae.  513. 

Colorado. — ^Kretschmer  v.  Hard,  18 
Colo.  323,  32  Pac.  418   (1893). 

Georgia. — Georgia  &  A.  R.  Co.  v. 
Shiver,  131  Ga.  708,  49  S.  E.  700 
(1904). 

Illinois. — ^Halliday  v.  Hess,  147  111. 
588,  35  N.  E.  380   (1893). 

IndAana. — McDonald  v.  Payne,  114 
359,  16  N.  E.  795    (1887). 

Iowa. — Richardson  v.  Sketchley, 
ISO  Iowa  393,  130  N.  W.  407  (1911)  ; 
Van  Husen  v.  Omaha  Bridge  &  T.  11. 
Co.,  118  Iowa  366,  377,  93  N.  W.  47 
(1903). 

Kentucky. — ^Broaddus  v.  Eubanks, 
18  Ky.  L.  Rep.  742,  38  S.  W.  134 
(1896). 

Maine. — Simpson  v.  Blaisdell,  85 
Me.  199,  37  Atl.  101,  35  Am.  St.  Rep. 
348     (1893). 

Minnesota. — ^Eastman  v.  St.  An- 
thony Falls  Water  Power  Co.,  43 
Minn.  60,  44  N.  W.  883    (1890). 

Mississippi. — Reber  v.  Dowling,  63 
Miss.  359,  3  So.  654,  7  Am.  St.  Rep. 
C51    (1887). 
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strument,  owing  to  the  imperfect  description  therein,  the  court 
could,  with  no  degree  of  certainty,  apply  the  writing  to  the  subject 
to  which  it  referred  and  might,  in  many  instances,  give  it  an  effect 


Missouri. — Orr  v.  How,  55  Mo.  328 
(1874). 

Nebraska. — Kiplinger  v.  Joslyn,  93 
Neb.  40,  139  N.  W.  1019   (1913). 

A'etD  Mexico. — Armijo  v.  New  Mex- 
ico Town  Co.,  3  N.  M.  427,  5  Pac.  709 
(1885). 

New  York. — Petrie  v.  Hamilton  Col- 
lege, 158  N.  Y.  458,  53  N.  E.  216 
(1899). 

North  Carolina. — Johnson  v.  Bran- 
ning  Mfg.  Co.,  165  N.  C.  105,  80  S.  E. 
980  (1914);  Pitts  v.  Curtis,  152  N. 
C.  615,  68  S.  E.  189  (1910)  ;  Hartsell 
V.  Coleman,  118  N.  C.  670,  21  S.  E. 
392  (1895)  ;  Robbin  v.  Harris,  96  N. 
C.  557,  2  S.  E.  70    (1887). 

Oregon. — Hioklin  v.  McClear,  IS 
Oreg.  126,  22  Pac.  1057   (1889). 

South  Carolina. — Welborn  v.  Dixon, 
70  S  C.  108,  49  S.  E.  232   (1904). 

Virginia. — -New  River  Mineral  Co. 
V.  Painter,  100  Va.  507,  42  S.  E.  300 
(1902). 

Washington. — Squire  v.  Greer,  3 
Wash.  209,  26  Pac.  222  (1891). 

West  Virginia. — Snooks  v.  Wing- 
field,  52  W.  Va.  441,  44  S.  B.  277 
(1903). 

Leases: 

Illinois. — Bulkley  v.  Devine,  127  111. 
406,  20  N.  E.  16,  3  L.  R.  A.  330 
(3889). 

Massachusetts.— Durr  v.  Chase,  161 
Mass.  40,  36  N.  E.  741   (1894). 

Missouri.— 'Elliott  v.  Abell,  39  Mo. 
App.  346  (1889). 

Nebraska. — Schneider  v.  Patterson, 
3S  Neb.  680,  57  N.  W.  398    (1894). 

Neio  Hampshire. — ^Meredith  Me- 
chanic Ass'n  V.  American  Twist  Drill 
Co.,  66  N.  H.  267,  20  Atl.  330 
(1890). 

New  York. — ^Myers  v.  Sea  Beach  R. 
Co.,  167  N.  y.  581,  60  N.  E.  1117 
(1901). 


Pennsylvania. — Boiee  v.  Zimmer- 
man, 3  Pa.  Super.  (3t.  181  (1896). 

Vermont.- — Goodsell  v.  Rutland 
Canadian  R.  Co.,  75  Vt.  375,  56  Atl.  7 
(1902). 

Virginia. — Crawford  v.  Morris,  5 
Gratt.  90   (1848). 

Washington. — McLennan   v.   Grant, 
8  Wash.  603,  36  Pac.  682  (1894). 
Mortgages: 

Alabama. — O'Neal  v.  Seixas,  85 
Ala.  80,  4  So.  745   (1887). 

California. — California  Title  Ins. 
&  T.  Co.  V.  Pauly,  111  Cal.  122,  43 
Pae.  586   (1896). 

Connecticut. — Goddard  v.  Selden,  7 
Conn.  515    (1829). 

Georgia. — Kiser  v.  CarroUton  Dry 
Goods  Co.,  96  Ga.  760,  22  S.  E.  303 
(1895). 

Illinois. — <l!hicago,  Springfield  Sc 
St.  L.  R.  Co.  V.  Beach,  29  111.  App. 
157    (1888). 

loica. — Clapp  V.  Trowbridge,  74 
Iowa  550,  38  N.  W.  411   (1888). 

Kentucky. — Shelly  v.  Lewis,  12  Ky. 
L.  Rep.  428,  14  S.  W.  501  (1890). 

Louisiana. — ^Kernan  v.  Baham,  45 
La.  Ann.  799,  13  So.  155   (1893). 

Massachusetts. — Taft  v.  Stoddard, 
141   Mass.   150,   6  N.   E.   836    (1886). 

Missouri. — Bank  of  Atchison  Co.  v. 
Shackelford,  67  Mo.  App.  475  ( 18«6 ) . 

New  York. — Farr  v.  Nichols,  132 
N.  Y.  327,  30  N.  E.  834,  44  N.  Y.  St. 
R.   555    (1892). 

North  Carolina. — Stancill  v.  Spain, 
133  N.  C.  76,  45  S.  E.  466   (1903). 

Oregon. — Reinstein  v.  Roberts,  34 
Oreg.  87,  55  Pac.  90,  75  Am.  St.  Rep. 
564   (1898). 

Texas.— Ft.  Worth  Nat.  Bank  v. 
Red  River  Nat.  Bank,  84  Tex.  369,  19 
S.  W.  517   (1892). 

United  States. — In  re  Silver.  208 
Fed.  797   (1914). 
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far  from  the  actual  intention  of  the  parties  and  one  which  would 
be  an  injustice  to  one  of  them.  To  obviate  this  result  parol  evi- 
dence is  received  and,  in  this  particular  instance,  as  in  others,  only 
to  the  extent  that  it  tends  to  aid  in  the  interpretation  and  construc- 
tion of  the  writing.  The  presiding  judge  will  not  permit  the  intro- 
duction of  evidence,  in  respect  to  the  subject  matter,  if  there  is 
no  uncertainty  in  the  description  thereof  for,  when  that  situation 
is  presented,  the  parol  evidence  rule  of  exclusion  intervenes.* 
Thus  in  the  case  of  a  mortgage,*  lease,^  or  contract  of  sale,®  the 


3.  Alabama. — Daniel  v.  Williams, 
177  Ala.  140  58  So.  4X9  (1913); 
Donehoo  v.  Johnson,  113  Ala.  126,  31 
So.  70   (1896). 

Georgia. — Oliver  v.  Brown,  102  Ga. 
157,  29  S.  E.  159   (1897). 

Illinois. — Mead  v.  Peabody,  183  111. 
126,  55  N.  E.  719   (1899). 

Iowa. — ^Van  Husen  v.  Omaha 
Bridge  &  Terminal  R.  Co.,  118  Iowa 
366,  92  N.  W.  47    (1903). 

Maine. — Gatchell  v.  Morse,  81  Me. 
305,  16  Atl.  663   (1889). 

Massachusetts. — Miller  v.  Wash- 
burn, 117  Mass.  371  (1875). 

North  Carolina. — MoKenzie  v. 
Houston,  130  N.  C.  566,  41  S.  E.  780 
(1902). 

Pennsylvania. — ^Duffield  v.  Hue,  129 
Pa.  St.  94,  18  Atl.  566  (1889). 

Rhode  Island. — Segar  v.  Babcock, 
18  R.  I.  203,  28  Atl.  357   (1894). 

South  Carolina. — 'Frampton  v. 
Wheat,  27  S.  C.  288,  3  S.  E.  452 
(1887). 

Texas. — ^Masterson  Irr.  Co.  v. 
Foote  (Tex.  Civ.  App.  1914),  163  S. 
W.  642;  Sloan  V.  King,  29  Tex.  Civ. 
App.  599,  69  S.  W.  541    (1903). 

4.  Michigan. — Lawrence  v.  Corn- 
stock,  134  Mich.  130,  83  N.  W.  808 
(1900). 

Missouri. — ^New  Hampshire  Cattle 
Co.  V.  Bilby,  37  Mo.  App.  43   (1889). 

Nebraska. — Drexel  v.  Murphy,  59 
Neb.  310,  80  N.  W.  813   (1899). 

Rhode  Island. — Coombs  v.  Patter- 
Bon,  19  R.  I.  25,  31  Atl.  438    (1897). 


South  Dakota. — Felker  v.  Grant,  10 
S.  D.  141,  73  N.  W.  81   (1897). 

5.  Georgia. — Carter  v.  Williamson, 
106  Ga.  380,  31  S.  E.  651   (1898). 

Minnesota. — Haycock  v.  Johnson, 
81  Minn.  49,  83  N.  W.  494,  1118 
(1900). 

New  York. — Kraus  v.  Smolen,  46 
Misc.  R.  463,  93  N.  Y.  Suppl.  329 
(1905). 

Pennsylvania. — DufSeld  v.  Hue,  129 
Pa.  St.  94,  18  Atl.   566    (1889). 

Vermont. — Knapp  v.  Marlboro,  39 
Vt.  282   (1857). 

Virginia. — Emerick  v.  Tavener,  9 
Gratt,  220,  58  Am.  Dec.  217    (1852). 

6.  California. — Ruiz  v.  Norton,  4 
Cal.  355,  6  Am.  Deo.  618    (1854). 

Illinois. — O'Reer  v.  Strong,  13  111. 
688    (1852). 

Indiana. — Conant  v.  National  State 
Bank,  131  Ind.  333,  33  N.  E.  350 
(1889). 

Maine. — Elder  v.  Elder,  10  Me.  80, 
25  Am.  Dec.  205   (1833). 

Maryland. — Baltimore  Perm.  Bldg. 
&  L.  Soc.  V.  Smith,  54  Md.  187,  39 
Am.  Rep.  374   (18S0). 

Massachusetts.  —  Fitzgerald  v. 
Clark,  6  Gray  393   (1856). 

Missouri. — Standard  Foundry  Co. 
V.  Schloss,  43  Mo.  App.  304  (1890). 

New  York. — Dady  v.  O'Rourke,  172 
N.  Y.  447,  65  N.  E.  373  (1903),  re- 
versing 61  App.  Div.  539,  70  N.  Y. 
Suppl.  694  (1901). 

Ohio. — Ormsbee  v.  Machir,  20  Ohio 
St.  395    (1870). 
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court  will  not  permit  the  introduction  of  evidence  inconsistent 
with  the  writing  and  which  tends  to  contradict  or  vary  its  terms. 
A  similar  situation,  also  exists  where  the  language  used  is  of 
such  a  vague  character  that,  even  with  the  aid  of  parol  evidence, 
there  would  be  no  certainty  that  the  real  subject  had  been  identified. 
The  rule  of  exclusion  is,  likewise,  here  applicable  '  for  all  evidence 
which  goes  beyond  the  limit  of  aiding  the  court  in  applying  the 
description  and  tends  to  supply  one  to  which  the  writing  may  apply 
will  be  rejected.  Courts  will  not,  by  supplying  some  essential 
which  parties  have  omitted,  create  a  valid  undertaking  but  will 
confine  their  attention  to  interpreting,  construing  and  applying. 

§  3566.  (Parol  Evidence  Rule;  Private  Documents ;  Except 
tions);  Modification  or  Rescission  Subsequent  to  Execution. — 
The  rule  excluding  parol  evidence  to  contradict  or  vary  the  terms 
of  a  written  instrument  has  reference  only  to  negotiations,  con- 
versations and  the  like  which  may  have  taken  place  up  to  the  final 
moment  of  the  reduction  of  the  undertaking  to  the  writing  and  its 
execution.  It  is  not  concerned  with  what  may  be  done  subsequent 
thereto.  If  it  is  deemed  advisable  to  alter,  or  modify  the  terms 
or  to  rescind  the  obligation,  such  course  may  be  pursued.     This 

Pennsylvania. — Baugh     v.     White,  Minnesota. — Ham     v.    Johnson,    51 

161  Pa.  St.  633,  39  Atl.  267    (1894).  Minn.  105,   53  N.  W.   1080    (1892). 

West   Virginia. — Anderson  v.   Sny-  Mississippi. — McGuire    v.    Stevens, 

der,  31  W.  Va.  633   (1883).  43  Miss.  724,  3  Am.  Rep.  649   (1869). 

Wisconsin. — Ohlert  v.  Alderson,  86  Missouri. — Campbell  v.  Johnson,  44 

Wia.  433,  57  N.  W.  88    (1893).  Mo.  347   (1869). 

7.  Alabama. — Gaston    v.    Weir,    84  North        Carolina. — Farthing        v. 

Ala.  193,  4  So.  358   (1887).  Rochelle,  131  N.  0.  563,  43  S.  E.   1 

Arkansas. — Tatum    v.     Croom,     60  (1902)  ;   Robeson  v.  Lewis,  64  N.  C. 

Ark.  487,  30  S.  W.  885    (1895).  734   (1870). 

Galifomia. — Brandon  v.  Leddy,  67  Tennessee. — ^Dougherty     v.      Chest- 

Cal.  43,  7  Pae.  33  (1885).  nutt,  86  Tenn.  1,  5  S.  W.  444  (1887). 

Georgia. — Gatins     v.    Angier,     104  Texas. — Coker  v.   Roberts,   71  Tex. 

Ga.  386,  30  S.  E.  876    (1898).  597,  9  S.  W.  665   (1888). 

Idaho. — First    >fat.    Bank    v.    Son-  Vermont. — Goodsell      v.       Rutland 

nelitner,    6    Idaho    31,    51    Pac.    993  Canadian  R.  Co.,  75  Vt.  375,  56  Atl. 

(1898).  7   (1903). 

Indiana. — ^Hunger  v.  Green,  30  Ind.  Wisconsin. — Elofraon    v.     Lindsay, 

38   (1863).  90  Wis.  303,  63  N.  W.  89    (1895). 

Iowa. — Augustine  v.  McDowell,  130  United  States. — Preston  v.  Preston, 

Iowa  401,  94  N.  W.  918   (1903).  95  U.  S.  300,  24  L.  ed.  494  (1877). 

Maryland. — Huntt  v.  Gist,  3  Har. 
&  J.  498  (1809). 
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is  a  right  of  whicli  parties  to  instruments  may  avail  themselves 
and  evidence  showing  such  action  is  admissible,^  and  in  no  way 


§  3566-1.  California. — Gindery  v. 
Green,  95  Cal.  630,  30  Pac.  786 
(1892). 

Colorado. — ^Hurlburt  v.  Dusenbery, 
26  Colo.  240,  57  Pac.  860  (1899). 

Connecticut. — ^Barber  v.  Brace,  3 
Conn.  9   (1819). 

Florida. — Wilson  v.  McClenny,  32 
Fla.  363,  13  So.  873    (1893). 

Georgia. — ^Mitchell  v.  Universal 
Life  Ins.  Co.,  54  Ga.  289  (1875). 

Illinois. — Sharkey  v.  Miller,  69  111. 
560  (1873). 

Indiana. — Toledo,  St.  Louis  &  Kan- 
sas City  R.  Go.  V.  Levy,  127  Ind.  168, 
26  N.  E.  773   (1890). 

Indian  Territory. — Fox  v.  Tyler,  3 
Ind.  Terr.  1,  53  S.  W.  482  (1899). 

loica. — Walker  v.  Camp,  63  Iowa 
627,  19  N.  W.  802   (1884). 

Kentucky. — Illinois  Cent.  K.  Co.  v. 
Manion,  23  Ky.  L.  Rep.  2267,  67  S.  W. 
40  (1902). 

Louisiana. — Janney  v.  Brown,  36 
La.  Ann.  118   (1884). 

Maine. — Low  v.  Treadwell,  12  Me. 
441    (1835). 

Maryland. — ^Kribs  v.  Jones,  44  Md. 
396    (1875). 

Michigav. — Town  v.  Jepson,  133 
Mich.  673,  95  N.  W.  742   (1903). 

Minnesota. — Smith  v.  Roberts,  43 
Minn.  342,  46  N.  W.  336   (1890). 

Missouri. — ^Davis  v.  Scovern,  130 
Mo.  303,  32  S.  W.  986  (1895). 

ffeto  Hampshire. — Cummings  v. 
Putnam,  19  N.  H.  569    (1849). 

Weiv  Jersey. — Society  for  Establish- 
ing Useful  Manufactures  v.  Haight,  1 
N.  J.  Eq.  393   (1831). 

New  Yorh. — Corse  v.  Peck,  102  N. 
Y.  513,  7  N.  E.  810  (1886). 

Oklahoma.-^'S.eei.  v.  McDonald 
(Okla.  1913),  136  Pac.  506. 

Oregon. — Keller  v.  Bley,  15  Greg. 
429,  15  Pae.  705  (1887). 


Pennsylvania. — HoUoway  v.  Frick, 
149  Pa.  St.  178,  24  Atl.  201  (1892). 

Rhode  Island. — Putnam  Foundry  & 
Mach.  Co.  V.  Canfield,  25  R.  I.  548,  56 
Atl.   1033    (1904). 

Tennessee. — Rogers  v.  Bedell,  97 
Tenn.  240,  36  S.  W.  1096   (1896). 

Texas. — Liner  v.  Watkins  Land 
Mtge.  Co.,  29  Tex.  Civ.  App.  187,  68 
S.  W.  311  (1902). 

Virginia. — Towner  v.  Lucas,  13 
Gratt.  705   (1857). 

West  Virginia. — Sliepherd  v.  Wy- 
song,  3  W.  Va.  46   (1868). 

yPisconsin. — Bannon  v.  Aultman  & 
Co.,  SO  Wis.  307,  49  N.  W.  967,  27 
Am.  St.  Rep.  37   (1891). 

United  States. — Bradford  v.  Union 
Bank,  13  How.  57,  14  L.  ed.  49 
(1851). 

'■  By  the  law  as  it  has  been  settled 
in  this  State,  a  written  contract 
v/hich  by  its  terms  is  executory  as 
imposing  the  performance  of  duties 
other  than  the  ihere  obligation  of 
making  payment,  may  while  the  con- 
iraat  is  executory  in  respect  of  any 
part  of  such  duties,  be  altered,  modi- 
fied or  rescinded  with  or  without  a 
writing  and  without  any  other  con- 
sideration than  that  of  mutual  as- 
sent." Aiidrews  v.  Tucker,  127  Ala. 
602,  612,  29  So.  34  (1900),  per  Sharpe, 
J. 

'•'  It  is  well  settled,  that  the  terms 
of  a  written  contract  cannot  be  varied 
by  any  previously  executed  contract, 
written  or  parol,  nor  by  any  contem- 
poraneous parol  contract.  It  is 
equally  well  settled,  that  the  terms  of 
a  written  contract  may  be  varied, 
modified,  waived,  annulled,  or  wholly 
set  aside,  by  any  subsequently  exe- 
exuted  contract,  whether  such  subse- 
quently executed  contract  be  in  writ- 
ing or  in  parol."     Todd  v.  Allen,  13 
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infringes  upon  the  parol  evidence  rule.  Thus  after  the  execution 
of  a  writing  the  parties  may  reconsider  the  matter  and  decide  that 
they  will  rescind  the  agreement  into  which  they  have  entered.  If 
so,  evidence  of  the  subsequent  agreement  may  properly  be  received.^ 


Kan.  543,  545  (1877),  per  Valen- 
tine, J. 

"  Where  an  agreement  is  under  seal, 
it  is  not  competent,  either  at  common 
law  or  under  the  law  of  this  State,  to 
modify  or  change  it  by  proof  of  a  sub- 
Ec-quent  parol  understanding  or  agree- 
ment, and  in  the  application  of  this 
rule  it  makes  no  difference  that  the 
contract  may  be  one  which  would 
have  been  valid  without  any  seal." 
Hiett  V.  Turner-  Hudnut  Co.,  182  111. 
App.  534,  535  (1914),  per  Wliitney, 
P.J. 

"  Verbal  agreements  between  the 
parties  to  a,  written  contract,  made 
before  or  at  the  time  of  thp  execution 
of  the  contract,  are  in  general  inad- 
missible to  vary  its  terms,  or  to  affect 
its  construction.  All  such  verbal 
agreements  are  considered  as  merged 
in  the  written  contract.  But  oral 
agreements  subsequently  made,  on  a 
new  and  valuable  consideration,  and 
before  the  breach  of  the  contract,  in 
cases  falling  within  the  general  rules 
of  the  common  law,  and  not  within 
the  statute  of  frauds,  stand  upon  a 
different  footing.  Such  subsequent 
oral  agreements,  not  falling  within 
the  exception  mentioned,  may  have 
the  effect  to  enlarge  the  time  of  per- 
formance specified  in  the  contract,  or 
may  vary  any  other  of  its  terms,  or 
may  waive  and  discharge  it  alto- 
gether. On  this  print,  the  authorities 
are  numerous  and  decisive,  of  which 
the  following  are  examples:  Goss  v. 
Nugent,  5  Barn.  &  Ad.  65;  Nelson  v. 
Eoynton,  3  Met.  403.  Speaking  of  the 
exceptions  to  the  general  rule,  that 
parol  evidence  is  not  admissible  to 
contradict  or  vary  the  terms  of  a 
written    instrument,    Mr.    Greenleaf 


says :  "'  Neither  is  the  rule  infringed 
by  the  admission  of  oral  evidence  to 
prove  a  new  and  distinct  agreement 
upon  a  new  consideration,  whether  it 
be  a  substitute  for  the  old  one,  or  in 
addition  to  and  beyond  it,  and  if  sub- 
sequent, and  involving  the  same  sub- 
ject matter,  it  is  immaterial  whether 
the  new  agreement  be  entirely  oral, 
cr  whether  it  refers  to  and  partially 
or  totally  adopts  the  provisions  of  the 
former  contract  in  writing,  provided 
the  old  agreement  be  rescinded  and 
abandoned.'  1  Greenl.  Ev.,  303.  But 
the  rule,  so  far  as  it  is  applicable  to 
this  case,  is  better  stated  by  Lord 
Denman,  in  Goss  v.  Nugent,  5  Barn. 
H  Ad.  665,  wherein  he  says :  '  After 
the  agreement  has  been  reduced  into 
writing,  it  is  competent  to  the  parties, 
in  cases  falling  within  the  general 
rules  of  the  common  law,  at  any  time 
before  the  breach  of  it  by  a  new  con- 
tract not  in  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul, 
the  former  agreement,  or  in  any  man- 
ner to  add  to  or  substract  from  or 
vary  or  qualify  the  terms  of  it,  and 
thus  to  make  a  new  contract.'  That 
rule  was  afterwards  qualified  by  the 
same  learned  judge  in  a  particular 
.not  essential  to  the  present  inquiry; 
and  with  that  qualification  it  appears 
to  be  the  rule  constantly  applied  by 
the  English  courts,  in  cases  not  within 
the  statute  of  frauds,  to  the  present 
time."  Emerson  v.  Slater,  33  How. 
38,  41,  16  L.  ed.  360  (1859),  per  Mr. 
Justice  Clifford. 

2.  Colorado. — Calliope  Min.  Co.  v. 
Herzinger,  31  Colo.  483,  43  Pac.  668 
(1895). 

Illinois. — Alschuler  v.  Schiff,  164 
111.  398,  45  N.  E.  424  (1896). 
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Similarly,  in  the  case  of  a  subsequent  agreement  modifying  the 
terms  of  a  previous  undertaking,  evidence  is  admissible  to  show 
in  what  particulars  and  to  what  extent  the  new  agreement  modifies 
or  alters  the  previous  one.^    In  like  manner  it  may  be  shown  that 


Indiana. — Toledo,  St.  Louis  &, 
Kansas  City  R.  Co.  v.  Levy,  137  Ind. 
168,  S6  N.  E.  773   (1890). 

Kentucky.  —  Hawkins'  Heirs  v. 
Lowry,  6  J.  J.  Marsh.  345   (1831). 

Louisiana. — Andrus  v.  Chretien,  7 
La.  318    (1834). 

Neiraska. — Bryant  v.  Thesing,  46 
Neb.  344,  64  N.  W.  967   (1895). 

New  Hampshire. — Buel  v.  Miller,  4 
N.  H.  196   (1827). 

South  Carolina. — Midland  Roofing 
Mfg.  Co.  V.  Pickens,  96  S.  C.  286,  80 
S.  E.  484   (1914). 

"The  rule  that  all  parol  negotia- 
tions are  conclusively  presumed  to  he 
merged  in  the  written  contract  has 
no  application  to  contracts  made 
after  the  execution  of  the  writing. 
Written  contracts  may  be  modified, 
changed  or  rescinded  by  parol  at  any 
time  after  their  execution.  Billings- 
ley  V.  Stratton,  11  Ind.  396;  Ward  v. 
Walton,  4  Ind.  75;  Coyner  v.  Lynde, 
10  Ind.  283. 

The  court  did  not  err  in  admitting 
in  evidence  conversations  between  the 
appellees  and  the  agent  of  the  appel- 
lant at  a  time  subsequent  to  making 
the  written  contract  averred  in  the 
answer. 

Under  the  issues  in  the  cause  the 
appellees  had  the  right  to  prove,  if 
they  could  do  so,  that  the  written  con- 
tract was  abandoned,  and  that  they 
shipped  their  cattle  under  a  parol 
contract  subsequently  made.  They 
could  only  prove  this  by  detailing 
what  was  said  between  them  and  the 
agent  of  the  appellant."  Toledo,  St. 
Louis  &  Kansas  City  R.  Co.  v.  Levy, 
127  Ind.  168,  171,  26  N.  E.  773 
( 1890 ) ,  per  Coffey,  J. 

"  It  seems  to  be  well  settled,  both 


in  courts  of  law  and  in  courts  of 
equity,  that  an  executory  agreement 
in  writing,  not  under  seal,  may,  before 
breach,  be  discharged  by  a  subsequent 
unwritten  agreement.  *  *  *  If  a 
written  contract  can  be  discharged  al- 
together by  a  subsequent  agreement, 
not  in  writing,  it  will  be  difficult  to 
conceive,  it  is  imagined,  any  good  rea- 
son why  its  terms  may  not  be  altered 
by  such  an  agreement.  If  the  con- 
tract can  be  varied,  no  action  can 
be  sustained  on  the  original  contract 
in  contravention  of  the  new  agree- 
ment. 

We  are,  on  the  whole,  of  opinion, 
that  the  plea  is  in  law  a  sufficient 
answer  to  the  declaration."  Grafton 
Bank  v.  Woodward,  5  N.  H.  99,  108, 
80  Am.  Dec.  66  (1839),  per  Richard- 
son, C.  J. 

"  We  have  considered  this  case  and 
are  of  opinion  that  executory  agree- 
ments in  writing,  not  under  seal,  may, 
before  breach,  be  discharged  and 
abandoned  by  a  subsequent  unwritten 
agreement,  as  well  in  cases  where  the 
oiiginal  contract  is  required  by  the 
statute  of  frauds  to  be  in  writing,  as 
where  writing  is  necessary."  Buel  v. 
Miller,  4  N.  H.  196,  197  (1837),  per 
the  Court. 

3.  Alabama. — Starr  Piano  Co.  v. 
Baker,  8  Ala.  App.  449,  63  So.  549 
(1913);  Ferguson  v.  Hill,  3  Stew. 
485,  31  Am.  Dec.  641   (1831). 

Colorado. — ^Drescher  v.  Fulham,  11 
Colo.  App.  62,  52  Pac.  645  (1898). 

Florida, — Branch  v.  Wilson,  13 
Fla.  543   (1868). 

Georgia. — Savannah  F.  &  W.  R.  Co. 
V.  Wideman,  99  Ga.  245,  25  S.  E.  400 
(1896). 
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performance  by  one  of  the  parties  of  some  of  the  terms  contained 


Illinois. — Baker  v.  Whiteside,  1  111. 
132,  13  Am.  Dee.   168    (1826). 

Kentucky. — Chiles  v.  Jones,  3  B. 
Mon.  51   (1842). 

Maryland. — Coates  v.  Sangston,  5 
Md.  121   (1853). 

Massachusetts. — Stearns  v.  Hall,  9 
Cush.  31   (1851). 

Missouri. — Chambers  v.  Board  of 
Education,  60  Mo.  370    (1875). 

New  York. — Lawrence  v.  Miller,  86 
N.  .Y.  131   (1881). 

New  Hampshire. — Grafton  Bank  v. 
Woodward,  5  N.  H.  99,  20  Am.  Dec. 
66    (1829). 

Ohio. — Peck  v.  Beckwith,  10  Ohio 
St.  498    (1860). 

Rhode  Island. — Putman  Foundry 
&  Mach.  Co.  V.  Canfield;  25  E.  I.  548, 
56  Atl.  1033  (1904)  (supplemental 
agreement  as  to  time  when  work  done 
under  contract  should  be  paid  for ) . 

South  Carolina.  —  Solomons  v. 
Jones,  3  Brev.  54,  5  Am.  Deo.  538 
(1812). 

Vermont. — Barker  v.  Troy  &  R.  R. 
Co.,  27  Vt.  766   (1855). 

Wisconsin. — Grace  v.  Lynch,  80 
Wis.  166,  49  N.  W.  751    (1891). 

United  States. — Riverside  Twp.  v. 
Stewart,  211  Fed.  873  (C.  C.  A. 
1914)  ;  Emerson  v.  Slater,  22  How. 
28,  16  L.  ed.  360   (1859). 

"  It  is  well  settled  that  an  execu- 
tory bilateral  written  contract  may 
be  varied  by  a  subsequent  oral  agree- 
ment between  the  parties.  •  *  • 
The  contract,  when  modified  by  the 
subsequent  oral  agreement,  is  substi- 
tuted for  the  contract  as  originally 
made,  and  the  original  consideration 
attaches  to  and  supports  the  modi- 
fied contract."  Thomas  v.  Barnes, 
156  Mass.  581,  584,  31  N.  E.  683 
(1892),  per  Morton,  J. 

"  It  is  claimed  by  counsel  for 
plaintiff  that  the  orders  were  in  writ- 
ing and  could  not  be  released  or  dis- 
charged by  a  subsequent  parol  agree- 


ment, and  that  if  they  could;  conced- 
ing it  to  have  been  proven,  no  con- 
sideration was  shown  for  an  agree- 
ment withdrawing  the  orders,  other 
than  the  mutual  waiver  of  the  rights 
of  the  parties  which  had  arisen  by 
virtue  of  the  execution  and  delivery 
of  the  orders.  The  testimony  was  of 
a  nature  to  justify  a  conclusion  that 
at  some  date  subsequent  to  making 
the  orders,  and  prior  to  the  time  for 
delivery  of  the  articles  ordered,  it 
was  agreed  by  and  between  the  agent 
for  the  plaintiff  who  took  the  orders 
and  had  charge  of  the  delivery  of  the 
nursery  stock  for  plaintiff,  including 
these  orders  and  others  forwarded  at 
the  same  time  and  to  the  place,  that 
these  orders  were  canceled  and  dis- 
charged. This  was  sufficient  to  re- 
lease the  parties  from  their  obliga- 
tions." Bryant  v.  Thesing,  46  Neb. 
244,  246,  64  N.  W.  967  (1895),  pep 
Harrison,  J. 

"  This  is  the  plaintiff's  version  of 
the  new  contract  which  was  then 
made.  It  is  obvious  that  it  changed 
materially,  or  rather  superseded,  the 
terms  of  the  written  contract,  and  all 
the  testimony  tending  to  prove  it  was 
received  by  the  court  against  the  ob- 
jection of  the  defendant.  Was  the 
testimony  admissible?  It  is  insisted 
that  it  was  not,  (1)  because  it  tended 
to  change  the  terms  of  the  written 
contract;  and  (2)  because  the  agent 
had  no  authority  to  make  this  change 
in  the  terms  of  the  sale. 

The  rule  which  excludes  parol  tes- 
timony to  contradict  or  vary  the 
terms  of  a  written  instrument  has  no 
application  where  the  object  of  such 
testimony  is  to  show  a  new,  subse- 
quent agreement,  involving  the  same 
subject  matter.  It  is  often  shown 
that  the  old  agreement  has  been 
abandoned,  or  that  time  and  place  of 
performance  have  been  changi'd,  by 
subsequent    parol    contract.      This    is 
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in  the  writing  has  been  waived  by  the  other,*  and  for  this  purpose 
Bvidence  of  facts  and  circumstances  prior  to  and  contemporaneous 
(vith  the  execution  of  the  writing  have  been  received  in  connection 
with  evidence  of  subsequent  acts.^    In  case,  however,  of  an  instru- 


elementary  law.  Contemporaneous 
oral  agreements  are  excluded  be- 
cause tlie  writing  is  presumed  to  con- 
tain the  final  contract  of  the  parties, 
but  it  is  competent  to  prove  a  new 
and  distinct  agreement  upon  a  new 
consideration,  whether  it  be  a  sub- 
stitute for  the  old,  or  in  addition  to 
and  beyond  it.  *  *  *  Such  was 
the  effect  of  the  oral  testimony  in 
this  case.  It  tended  to  show  that  the 
written  contract  as  to  the  time  of  the 
trial  of  the  machine  had  been  aban- 
doned, and  a  new  agreement  substi- 
tuted." Bannon  v.  Aultman  &  Co., 
80  Wis.  307,  310,  49  N.  W.  967,  27 
Am.  St.  Rep.  37  (1891),  per  Cole, 
C.J. 

4.  Alabama. — ^Watson  v.  Kirby,  113 
Ala.  436,  26  So.  624   (1895). 

Cormeoticut. — O'Keefe  v.  St.  Fran- 
cis Church,  59  Conn.  551,  22  Atl.  325 
(1890). 

Georgia.  —  Elyea-Austell  Co.  v. 
Jackson  Garage  (Ga.  App.  1913),  79 
S.  E.  38. 

Illinois. — ^Morehouse  ▼.  TerriE,  111 
111.  App.  460    (1903). 

Louisiana. — Edson  v.  McGraw,  37 
La.  Ann.  294   (1885). 

Maine. — ^Medonak  Bank  v.  Curtis, 
24  Me.  36   (1844). 

Maryland. — Franklin  F.  Ins.  Co.  v. 
Hamill,  5  Md.  170  (1853). 

Massachusetts.— Lesbthe  v.  BuUard, 
8  Gray  545    (1857). 

Michigan. — Diiplanty  v.  Stokes,  103 
Mich.  630,  61  N.  W.  1015   (1895). 

Minnesota. — Smith  v.  Roberts,  43 
Minn.  342,  46  N.  W.  336   (1890). 

New  York. — Brady  v.  Cassidy,  145 
N.  Y.  171,  39  N.  E.  814  (1895); 
O'Brien  v.  Prescott  Ins.  Co.,  32  N.  Y. 
St.  579,  11  N  Y.  Supp.  125   (1890). 


—  Raflensberger  v. 
Cullison,  28  Pa.  St.  426    (1857). 

United  States. — ^McElroy  v.  British 
American  Assur.  Co.,  94  Fed.  990,  36 
C.  C.  A.  615    (1899). 

Thus  in  respect  to  a  deed  it  has 
been  said  that  it  is  "  clearly  compe- 
tent to  prove  a  waiver  of  the  condi- 
tion in  the  deed  by  parol  evidence  of 
the  acts  and  declarations  of  the  par- 
ties.'' Leathe  v.  Bullard,  8  Gray 
(Mass.),  545,  547  (1857),  per  Bige- 
low,  J. 

5.  As  to  evidence  of  this  character 
it  has  been  said:  "Upon  that  trial 
the  plaintiff's  proved,  under  the  ob- 
jection and  the  exception  of  the  de- 
fendants, that  during  the  negotiations 
which  resulted  in  the  written  bill  of 
sale,  it  was  spoken  of  and  understood 
between  the  parties  that  the  plain- 
tiffs had  then  sold  or  agreed  to  sell 
a  certain  portion  of  the  goods  which 
were,  by  the  terms  of  the  bill  of  sale, 
included  in  the  sale  to  the  defend- 
ants; and  that  such  sale  was  assented 
to  and  acquiesced  in  by  the  defend- 
ants; that  subsequent  to  the  execu- 
tion of  the  contract  of  sale  the  de- 
fendants themselves  assisted  in  mak- 
ing delivery  of  some  of  those  goods 
to  vendees  thereof,  and  that  just  prior 
to  the  execution  of  the  bill  of  sale 
certain  of  the  goods  had  been  piled  up 
and  marked  as  having  been  sold  to 
other  parties,  and  that  one  of  tlie 
plaintiffs  had  said  to  one  of  the  de- 
fendants that  sales  were  going  on 
quite  rapidly,  and  unless  they  agreed 
pretty  soon  they  would  have  nothing 
to  purchase,  and  the  defendants  re- 
plied that  the  more  was  sold  to  others 
the  less  they  would  have  to  pay  for. 
The  plaintiffs  also  gave  evidence  that 
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ment  under  seal  *  or  of  a  contract,  agreement  or  other  undertaking 


the  delivery  of  the  goods  mentioned  in 
the  inventory  was  received  by  the  de- 
fendants as  a  fulfillment  of  the  re- 
quirements of  the  bill  of  sale,  and 
that  they  acquiesced  in  such  partial 
•delivery  as  a  delivery  under  the  terms 
of  the  contract,  and  only  claimed 
that  they  v^ere  entitled  to  certain 
damages  which  resulted  from  the 
omission  of  the  plaintiffs  to  deliver 
all  the  goods,  as  provided  for  in  the 
contract.  All  this  evidence  the  de- 
fendants' counsel  claims  was  in  di- 
rect violation  of  the  rule  laid  down 
by  this  court  when  this  case  was 
here  on  a  former  appeal.  If  it  had 
been  offered  and  received  for  the  pur- 
pose of  thereby  explaining  the  mean- 
ing or  altering  the  effect  of  the  writ- 
ten contract  that  was  entered  into  be- 
tween the  parties,  such  ruling  would 
have  been  clearly  erroneous,  and  in 
direct  opposition  to  the  ruling  of 
this  court;  but  it  frequently  occurs 
that  evidence  which  is  improper  for 
one  purpose  may  be  very  material 
and  competent  for  another,  and  eases 
are  constantly  arising  where  evidence 
is  thus  admitted.  In  this  case  it  is 
clear  that  it  was  admitted  for  the 
purpose  of  proving  the  allegation  in 
the  complaint,  which  sets  up  substan- 
tially a  waiver  by  defendants  of  full 
performance  of  the  contract  on  the 
part  of  the  plaintiffs.  The  contract 
in  question  contemplated  one  single 
delivery  of  the  goods  mentioned  in 
the  contract,  and  on  hand  in  the 
foundry  at  the  time  of  its  execution. 
If  but  a  portion  of  the  goods  were  de- 
livered and  nothing  said  by  the  de- 
fendants in  regard  to  the  necessity 
for  the  delivery  of  the  balance  of  the 
goods  before  they  were  to  be  called 
upon  for  payment,  or  if  there  were 
no  evidence  other  than  the  fact  that 
a  portion  of  the  goods  only  had  been 
delivered,  there  would  be  no  ground 
whatever    upon    which    to    base    any 


claim  that  the  defendants  waived  the 
full  compliance  with  the  terms  of  the 
contract  by  the  plaintiffs.  If,  how- 
ever, the  facts  above  stated  were 
proved,  there  would  be  sufficient  foun- 
dation upon  which  to  rest  the  allega- 
tion of  a  waiver  on  the  part  of  the 
defendants,  as  alleged  in  the  amended 
complaint.  It  is  no  objection  to  evi- 
dence which  characterizes  and  ex- 
plains the  facts  which  occurred  at  the 
time  of  the  delivery  of  a  portion  only 
of  the  goods,  that  such  explanatory 
matters  occurred  before  or  at  the 
time  of  the  execution  of  the  contract 
itself,  and  not  at  the  time  when  the 
partial  delivery  was  made.  If  the 
facts,  whenever  they  occurred,  tend  to 
explain  the  circumstances  attending 
the  failure  to  deliver  all  the  goods 
and  to  show  that  such  failure  was 
understood,  acquiesced  in  and  as- 
sented to  by  the  defendants,  the  evi- 
dence itself  is  competent.  The  evi- 
dence given  on  the  part  of  the  plain- 
tiffs, if  believed  by  the  jury,  was  suf- 
ficient to  constitute  a  waiver  by  the 
defendants  of  the  full  performance  of 
the  contract  by  the  delivery  of  all  the 
goods  included  in  its  terms,  and  it 
was  sufficient  to  justify  the  jury  in 
finding  for  the  plaintiffs  in  the 
amount  of  the  contract  price  for  all 
the  goods  actually  delivered,  deduct- 
ing therefrom  the  defendants'  dam- 
ages resulting  from  the  failure  to  de- 
liver the  balance."  Brady  v.  Cassidy, 
145  N.  Y.  171,  178,  39  N.  E.  815 
(1895),  per  Peckham,  J. 

6.  Illinois. — Hiett  v.  Turner-Hud- 
nut  Co.,  183  111.  App.  524  (1914); 
George  v.  Milligan,  174  111.  App.  529 
(1913);  Ryan  v.  Cooke,  173  111.  303, 
50  N.  E.  213,  affirming  68  111.  App. 
593  (1898)  (even  though  the  writing 
be  one  which  is  valid  without  a  seal). 

Maryland, — Zihlman  v.  Cumberland 
Glass  Co.,  74  Md.  303,  32  Atl.  371 
(1891)    (contract  under  seal). 
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which  the  law  requires  to  be  in  written  form/  evidence  of  any 


Vew  York. — Farmington  v.  Brady, 
11  App.  Div.  1,  42  N.  Y.  Supp.  385 
(1896). 

Vorth  Dakota. — ^Merchants  State 
Bank  v.  Euettell,  12  N.  D.  519,  97  N. 
W.  853   (1903)    (lease  of  land). 

7.  Mitchell  v.  Universal  Life  Ins. 
Co.,  54  Ga.  289  (1875)  (contract  of 
life  insurance)  ;  Boggs  v.  Pacific 
Steam  Laundry  Co.,  86  Mo.  App.  616 
(1900);  Northrip  v.  Burge  (Mo. 
1914),  164  S.  VV.  584  (deed)  ;  Reid  v. 
Diamoiid  Plate  Glass  Co.,  85  Fed.  193 
(1898)  (contracts  for  sale  of  mer- 
chandise exceeding  a  certain  amount 
in  price). 

"  It  is  generally  true,  that  a  simple 
contract,  though  in  writing,  may  be 
altered  by  a  subsequent  legal  contract 
not  in  writing.  But  this  cannot  apply 
to  a  contract  required  by  law  to  be  in 
writing.  If  the  contract  may  be  al- 
tered by  parol,  then  there  is  a  con- 
tract on  the  subject  matter  by  parol, 
and  that  is  forbidden  by  the  statute." 
Mitchell  V.  Universal  Life  Ins.  Co., 
54  Ga.  289,  290  (1875),  per  Me- 
Cay,  J. 

Examine,  however,  the  following 
extract  from  an  opinion  in  which, 
although  the  point  is  not  decided,  the 
view  seems  to  be  favored  that  such  a 
writing  may  be  rescinded  or  waived 
by  a  new  agreement  not  in  writing. 
The  right  to  alter  or  modify  such  an 
instrument  in  this  manner  is,  how- 
ever, not  recognized. 

"  By  the  general  rules  of  the  com- 
mon law,  if  there  be  a  contract  which 
has  been  reduced  into  writing,  verbal 
evidence  is  not  allowed  to  be  given  of 
what  passed  between  the  parties, 
either  before  the  written  instrument 
was  made,  or  during  the  time  that  it 
was  in  a  state  of  preparation,  so  as 
to  add  to  or  substact  from,  or  in  any 
manner  to  vary  or  qualify  the  writ- 
ten contract;  but  after  the  agreement 


lias  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time 
before  breach  of  it,  by  a  new  contract 
not   in  writing,   either   altogether   to 
waive,  dissolve,  or   annul  the  former 
agreements,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary  or  qual- 
ify the  terms  of  it,  and  thus  to  make 
a  new  contract;  which  is  to  be  proved, 
partly  by  the  written  agreement,  and 
partly  by  the  subsequent  verbal  terms 
engrafted  upon  what  will  be  thus  left 
of  the  written  agreement.    And  if  the 
present  contract  was   not  subject  to 
the  control  of  any  act  of  Parliament, 
we    think   that    it   would    have    been 
competent  for  the  parties,  by  word  of 
mouth,  to  dispense  with  requiring  a. 
good  title  to  be  made  to  the  lot  in 
question,  and  that  the  action  might 
be  maintained.     But   the   Statute   of 
Frauds  has  made  certain  regulations 
as  to  contracts  for  the  sale  of  lands; 
and  by  the  29  Car.  2  c.  3  s.  4,  it  is 
enacted,     that    no    action     shall     be 
brought  whereby  to  charge  any  per- 
son   upon    any    contract    or    sale    of 
lands,  tenements,  or  hereditaments,  or 
any    interest    in    or    concerning    the 
same,     unless     the     agreement    upon 
which  such  action  shall  be  brought,  or 
some   memorandum   or   note   thereof, 
shall  be  in  writing,  and  signed  by  the 
party    to    be    charged    therewith;   or 
some  other  person  thereunto  by  him 
lawfully  authorized.     It  is  to  be  ob- 
served, that  the  statute  does  not  say 
in   distinct  terms   that   all   contracts 
or  agreements  concerning  the  sale  of 
lands  shall  be  in  writing;  all  that  it 
enacts     is     that     no     action     shall 
be     brought     unless     they     are     in 
writing.     And  as  there   is  no  clause 
in  the  act  which  requires  the  dissolu- 
tion of  such  contracts  to  be  in  writ- 
ing,   it    should    rather    seem   that    a, 
written  contract  concerning  the  sale 
of    lands    may    still   be   waived    and 
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subsequent  parol  modification  or  rescission  of  the  instrument  has 
been  held  to  be  inadmissible. 

§  3567.  (Parol  Evidence  Rule;  Private  Documents;  Except 
tions);  Mutual  Mistake. — The  parol  evidence  rule  is  not  in- 
fringed upon  by  the  admission  of  evidence  showing  that  a  written 
instrument  was  executed  under  a  mutual  mistake  of  fact.^     Evi- 


abandoned  by  a  new  agreement  not  in 
writing,  and  so  as  to  prevent  either 
party  from  recovering  on  the  contract 
which  was  in  writing.  It  is  not,  how- 
ever, necessary  to  give  an  opinion 
upon  that  point,  as  this  is  not  a, 
waiver  and  abandonment  of  the  whole 
written  agreement,  but  only  a  part  of 
it;  and  the  question  is,  what  is  the 
effect  of  that?  It  may  be  said  by  the 
plaintiff,  that  this  does  not  in  any 
degree  vary  what  is  to  be  done  by 
either  party;  that  the  same  land  is  to 
be  conveyed,  there  is  to  be  the  same 
extent  of  interest  in  the  land,  and  it 
is  to  be  conveyed  at  the  same  time, 
iind  the  same  price  is  to  be  paid,  and 
that  it  is  only  an  abandonment  of  a 
collateral  point. 

But  we  think  the  object  of  the 
Statute  of  Frauds  was  to  exclude  all 
oral  evidence  as  to  contracts  for  the 
sale  of  lands,  and  tliat  any  contract 
which  is  sought  to  be  enforced  must 
be  proved  by  writing  only. 

But,  in  the  present  case,  the  writ- 
ten contract  is  not  that  which  is 
sought  to  be  enforced,  it  is  a  new  con- 
tract which  the  parties  have  entered 
into,  and  that  the  new  contract  is  to 
be  proved,  partly  by  the  former  writ- 
ten agreement,  and  partly  by  the  new 
verbal  agreement;  the  present  con- 
tract, therefore,  is  not  a,  contract  en- 
tirely in  writing;  and  as  to  the  title 
being  collateral  to  the  land,  the  title 
appears  to  us  to  be  a  most  essential 
part  of  the  contract;  for,  if  there  be 
not  a  good  title,  the  land  may,  in 
Bome  instances,  better  not  be  con- 
veyed at  all;  but  our  opinion  is  not 


formed  upon  the  stipulation  about  the 
title  being  an  essential  part  of  the 
agreement,  but  upon  the  general  effect 
and  meaning  of  the  Statute  of 
Frauds,  and  that  the  contract  now 
brought  forward  by  the  plaintiff  is 
not  wholly  a  contract  in  writing. 

We  do  not  say  that  verbal  evidence 
may  not  be  given  of  customs  and 
usages  applicable  to  the  subject-mat- 
ter of  the  written  contract  where  the 
contract  is  silent;  that  has  been  done 
in  a  great  variety  of  instances. 

Whether  the  plaintiff  may  not  have 
relief  in  a  court  of  equity,  we  give  no 
opinion;  it  would  be  for  the  court  to 
decide  upon  the  ease  which  should 
be  brought  before  them.  There  have,, 
however,  been  some  cases  at  law  on 
contracts  within  the  Statute  of 
Frauds,  where  verbal  evidence  has 
been  allowed.  Warren  v.  Stagg,  cited 
in  Little  v.  Holland,  3  T.  K.  591, 
Thrush  v.  Eooke,  1  Esq.  N.  P.  C.  53, 
and  Cuff  v.  Penn,  1  M.  &  S.  21. 
These  were  cases  where  the  time  for 
the  performance  of  the  contract  had 
been  enlarged  by  a  verbal  agreement, 
and  they  were  decided  on  the  ground 
that  the  original  contract  continued, 
and  that  it  was  only  a  substitution  of 
different  days  of  performance.  It  is 
not  necessary  to  say  whether  tliese 
cases  were  rightly  decided;  if  they 
were  so,  still  the  present  is  a  different 
<Va8e,  for  here,  without  doubt,  the 
terms  of  the  original  contract  were 
varied."  Goss  v.  Nugent,  5  B.  &  Ad. 
58,  65   (1833),  per  Denman,  C.  J. 

§  3567-1.  Alabama. — Avery  v.  ilil- 
ler,  80  Ala.  49(5,  6  So.  38   (18SS). 
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deuce  for  this  purpose  is  frequently  employed  where  the  active  aid 


Calif omia. — Jersey  Farm  Co.  v.  At- 
lantic Realty  Co.,  164  Cal.  412,  129 
Pac.  593  (1913);  Massie  v.  Chatour, 
163  Cal.  772,  137  Pac.  56  (1912)  ;  Kee 
V.  Davis,  137  Cal.  456,  70  Pac.  294 
(1903)  (indefinite  description  of 
amount  of  encumbrances  upon  land). 
/MiMOis.— Kuck  V.  Fulfs,  68  111. 
App.  134  (1896)  (when  a  settlement 
is  relied  on). 

Iowa. — ^Van  Dusen  v.  Parley,  40 
Iowa  70  (1874)  (printed  provision  in 
mortgage  for  attorney's  fees) . 

Kansas. — Maffet  v.  Schaar,  89  Kan. 
403,  131  Pac.  589    (1913). 

Kentucky. — Breeding  v.  Tandy,  148 
Ky.  345,  146  S.  W.  742  (1912); 
Huston's  Ex'r  v.  Noble,  4  J.  J.  Marsh. 
130  (1830)  (as  to  medium  of  pay- 
ment). 

Louisiana. — Vignie  T.  Brady,  35 
La.  Ann.  560  (1883)  (misdescription 
of  lands  in  a  deed ) . 

Maryland. — Ginther  v.  Townsend, 
114  Md.  122,  78  Atl.  908   (1911). 

Missouri. — Denser  v.  Walkup,  43 
Mo.  App.  625  (1890)  (note  mortgage 
intended  to  cover  misdescribed). 

Nevada. — Travis  v.  Epstein,  1  Nev. 
116  (1865)  (mistake  made  in  a  set- 
tlement). 

New  York. — ^Meyer  v.  Lathrop,  73 
N.  Y.  315  (1878)  (instrument  show- 
ing upon  its  face  a  payment  of  mort- 
gages). 

North  Carolina. — Ray  v.  Blackwell, 
P4  N.  C.  10   (1886). 

Pennsylvania. — ^Mayor  v.  Dwight, 
83  Pa.  St.  462  (1876)  (oil  well  sup- 
posed to  be  on  land  leased). 

South  Carolina. — Brock  v.  O'Dell, 
44  S.  C.  33,  21  S.  E.  976   (1894). 

Tennessee. — Jones  v.  Sharp,  9 
Heisk.  660  (1872). 

Texas. — ^Hilliard  v.  White  (Tex. 
Civ.  App.),  31  S.  W.  553  (1895)  (in 
indorsement  on  a  note)  ;  Farley  v. 
Deslonde,  58  Tex.  588,  6  S.  W.   786 


(1883)     (misdescription    of    land    in 
deed). 

Virginia. — Elliott  v.  Horton,  28 
Gratt.  766  (1877)  (calls  for  course 
and  distance  in  a  deed). 

United  States. — Graham  v.  Gill, 
223  U.  S.  643,  32  S.  Ct.  396,  56  L.  ed. 
588    (1912). 

Canada. — Schuersenski  v.  Vineherg, 
19  Can.  S.  C.  243    (1890). 

"  This  rule,  however,  does  not  pre- 
vent the  correction  of  mistakes  made, 
when  it  is  clearly  shown  that  the 
writing  does  not  exprtss  what  the 
parties  intended."  Avery  v.  Miller, 
86  Ala.  495,  498,  6  So.  38  (1888), 
per  Stone,  C.  J. 

"  The  question  in  this  case,  is  not 
what  the  policy  is,  nor  what  is  the 
meaning  and  construction  of  it;  but 
what  it  ought  to  have  been,  and 
whether  by  any  mistake  or  fraud  it 
is  otherwise,  than  by  the  parties' 
agreement  and  instructions  it  should 
have  been;  to  this  point  parole  evi- 
dence is  admissible  and  does  not  con- 
travene any  principle  of  statute  or 
common  law — -  and  indeed  it  becomes 
absolutely  necessary,  in  certain  cases, 
for  the  promotion  of  justice;  or 
otherwise  a  party  might  be  injured 
and  ruined,  by  an  innocent  mistake, 
01'  by  fraud,  and  be  forever  remed- 
iless. 

This  principle  is  settled  by  the 
courts  of  chancery  in  Great  Britan , 
and  was  fully  recognized  and  ad- 
judged by  the  general  assembly,  sit- 
ting in  chancery,  in  May,  A.  D.  1771, 
on  the  petition  of  Jedediah  Chapel,, 
vs.  the  heirs  of  Joseph  Rogers,  show- 
ing that  on  the  26th  January,  A.  D. 
1761,  said  Joseph  to  secure  a  debt 
which  he  owed  to  Christopher  Ray- 
mond, agreed  to  give  him  a  mortgage- 
deed  of  a  piece  of  land  containing  46 
acres,  lying  within  certain  bounds^ 
which  were  set  out  in  the  petition;. 
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of  a  court  of  equity  is  invoked  for  the  reformation  or  cancellation 


that  the  scrivener  who  drew  said  deed, 
ty  mistake,  described  the  bounds  in 
such  manner  as  not  to  include  the 
land  meant  to  have  been  included  in 
said  deed,  but  other  lands  which  did 
not  belong  to  said  Joseph,  and  that 
said  deed  was  executed  without  ob- 
serving the  mistake;  further,  that 
said  Raymond  for  a  valuable  consid- 
eration, assigned  said  mortgage  to  the 
petitioner  without  notice  of  said  mis- 
take; that  said  Joseph  Rogers  had 
since  deceased,  and  his  heirs  having 
discovered  the  mistake  in  said  deed, 
had  brought  forward  their  action  at 
law  and  evicted  the  petitioner  of  said 
land,  alleging  tnat  he  was  able  to 
prove  said  mistake  in  the  drawing  of 
said  deed,  and  that  the  land  recov- 
ered from  him  by  said  heirs,  was  the 
land  said  Joseph  Rogers  agreed  and 
gave  directions  to  have  included  in 
said  mortgage,  praying  for  relief. 

The  assembly  sustained  the  peti- 
tion,- and  referred  it  to  a  committee, 
who  reported  the  facts  to  be,  as  set 
up  in  the  petition — the  report  was 
accepted,  and  thereupon  the  assembly 
made  a  special  order  and  decree  recti- 
fying the  mistake  in  said  deed,  dis- 
annulling the  judgment  recovered  by 
said  heirs,  and  confirming  the  title 
in  the  petitioner  as  a  mortgaged  es- 
tate defeasible  upon  said  heirs  paying 
the  mortgage  money  in  a  limited 
time.  Parsons  v.  Hosmer,  2  Root 
(Conn.)    1,  3,  1  Am.  Dec.  58   (1793). 

"  Mistake  is  one  of  the  heads  of 
original  chancery  jurisdiction,  and  it 
lias  not,  nor  can  it  be  successfully 
challenged;  but  it  is  equally  well  es- 
tablished as  a  rule  in  courts  of  equity 
that,  to  grant  relief,  it  must  be  a 
mistake  of  fact,  and  not  of  law;,  and 
the  mistake  must  be  satisfactorily  es- 
tablished, and  not  inferred  from  loose, 
doubtful  or  unsatisfactory  evidence. 
But  the  rule  is  inflexible,  that  a  mis- 


take or  misapprehension  of  the  law  is 
never  relieved  against  or  corrected." 
Goltra  V.  Sanasack,  53  111.  456,  458 
(1870),  per  Walker,  J. 

Application  of  rule  stated  in  text  to 

Contracts: 

"  Such  testimony  was,  however, 
competent  upon  another  and  a  diffi- 
cult ground.  And  for  this  reason 
that  it  tended  strongly  to  establish 
that  there  was  a  mistake;  that  both 
parties  understood  the  contract  as  it 
id  alleged  it  ought  to  have  been,  and 
as  in  fact  it  was,  but  for  such  mis- 
take, and  that  it  was  signed  by  the 
plaintiff  and  accepted  by  Williamson 
under  an  entire  misapprehension  as  to 
the  nature  and  effect  of  the  instru- 
ment. The  plaintiff  testifies  with 
great  distinctness  and  very  positively 
that  Williamson  stated  at  the  time 
that  the  bonds  and  mortgages  were 
to  be  kept  in  the  plaintiif's  hands 
until  the  notes  were  paid,  and  then 
to  be  assigned,  or  to  that  effect  sub- 
stantially. Williamson  says  that  he 
has  no  recollection  of  this.  The  sur- 
rounding circumstances,  aa  well  as 
other  evidence,  tends  very  much  to 
support  the  plaintiff's  statement,  anil 
as  the  ease  was  presented  by  the  proof 
there  was  sufficient  evidence  to  jus- 
tify a  finding  of  the  referee  that  the 
instrument  was  executed  by  the  plain- 
tiff and  accepted  by  Williamson  under 
an  entire  mistalte  as  to  its  contents 
and  legal  effect."  Meyer  v.  Lath- 
rop,  73  N.  Y.  315,  320  (1878),  per 
Miller,  J. 

Deeds: 

Connecticut. — Abbe  v.  Goodwin,  7 
Conn.  377   (1829). 

Georgia. — Bedgood  v.  McLain,  89 
Ga.  793,  15  S.  E.  670   (1893). 

Indiana. — Wieneke  v.  Deputy,  31 
Ind.  App.  631,  68  N.  E.  921  (1903)  ; 
Louisville     N.    A.    &    C.   R.    Co.    v. 
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of  a  writing.^     Evidence  to  this  effect  does  not  conflict  with  the 
general  rule  since  that  has  reference  to  a  valid  writing,  containing 


Power,  119  Ind.  269,  21  N.  E.  751 
(18S9). 

Louisiana. — Vignie  v.  Brady,  35 
La.  Ann.  560  (1883);  Wurzburger  v. 
Meric,  30  La.  Ann.  415  (1868)  ;  Rob- 
ert V.  Boulat,  9  La.  Ann.  39    (1854). 

Michigan. — Conlin  v.  Masecar,  80 
Mich.  139,  45  N.  W.  67   (1890). 

Mississippi. — Landerdale  v.  Hal- 
lock,  7  Smed.  &  M.  622    (1846). 

'Nevada. — Terry  v.  Berry,  13  Nev. 
514   (1878). 

'New  Jersey. — McKelway  v.  Ar- 
mour, 10  N.  J.  Eq.  115,  64  Am.  Dec. 
445    (1854). 

'New  Yor'k. — Gillespie  v.  Moon,  2 
Johns.  Ch.  585,  7  Am.  Dec.  559 
(1817). 

OMo.—GtiW  V.  Pelkey,  54  Ohio  St. 
348,  43  N.  E.  991  (1896)  ;  Longworth 
V.  Bank  of  U.  S.,  6  Ohio  536   (1834). 

Pennsylvania. — Chew  v.  Gillespie, 
56  Pa.  St.  308   (1867). 

South  Carolina. — Brock  v.  O'Dell, 
44  S.  C.  22,  21  S.  E.  976    (1894). 

South  Dakota. — Salmer  v.  Lathrop, 
10  S.  D.  216,  73  N.  W.  570   (1897). 

Tennessee. — Jones  v.  Sharp,  9 
Heisk.  660  (1872). 

Texas. — White  v.  Simonton,  34  Tex. 
Civ.  App.  464,  79  S.  W.  621  (1904)  ; 
Clark  v.  Regan  (Tex.  Civ.  App.),  45 
S.  W.  169. 

Utah. — Stahn  v.  Hall,  10  Utah  400, 
37  Pac.  585   (1894). 

'West  Virginia. — Allen  v.  Yeater,  17 
W.  Va.  128   (1880). 

Wisconsin. — Thompson  v.  Jones,  4 
Wis.  106   (1855). 

"  That  the  note  was  written  differ- 
ent from  the  contract  by  an  oversight 
in  the  draftsman  of  it,  and  executed 
for  dollars  by  mistake  of  the  parties, 
is,  we  presume,  too  apparent  from  all 
the  circumstances  of  the  case,  as  ex- 
hibited by  the  bill,  answers  and  proor, 
to  admit  a  serious  doubt.  In  coming 
to  that  conclusion,  we  have  not  vio- 


lated the  well  established  doctrine, 
that  parol  testimony  cannot  be  re- 
ceived to  contradict  or  vary  the  writ- 
ten contract."  Huston's  Exr.  v. 
Noble,  4  J.  J.  Marsh  (Ky.)  130,  134, 
per  Buckner,  J. 

iS.  Alabama. — Paysant  v.  Ware,  1 
Ala.  160    (1840). 

California. — Ivee  v.  Davis,  137  Cal. 
456,  70  Pac.  294  (1902);  Hearst  v. 
Pujol,  44  Cal.  230  (1873). 

Connecticut. — Dickinson  v.  Glen- 
ney,  37  Conn.  104  (1858)  ;  Parsons  v. 
Hosmer,  3  Root  1,  1  Am.  Dec.  58 
(1793)  (mistake  in  drawing  a  life 
policy). 

Illinois. — Gray  v.  Merchants'  Ins. 
Co.,  113  111.  App.  537  (1903);  Mil- 
mine  V.  Burnham,  76  111.  363  (1875). 

Indiana. — Nelson  v.  Davis,  40  Ind. 
366   (1873). 

Indian  Territory. — Byrne  v.  Ft. 
Smith  Nat.  Bank,  1  Ind.  Ter.  680,  43 
S.  W.  957   (1898). 

Iowa. — ^Montgomery  v.  Shockey,  37 
Iowa  107   (1873). 

Kansas. — Miller  v.  Davis,  10  Kans. 
541   (1873). 

Maryland. — Bond  v.  Dorsey,  65  Md. 
310,  4  Atl.  379  (1886);  Popplein  v. 
Foley,  61  Md.  381  (1883)  (omission 
in  written  contract  of  lease  of  the 
length  of  the  term). 

Massachusetts. — Goode  v.  Riley.  153 
Mass.  585,  28  N.  E.  328   (1891). 

Michigan. — See  Chambers  v.  Liver- 
more,  15  Mich.  381  (1867)  (reserva- 
tion omitted  in  contract  for  the  sale 
of  land ) . 

Mississippi.— Butler  v.  State,  81 
Miss.  734,  33  So.  847   (1902). 

New  York. — Bryce  v.  Lorillard 
Fire  Ins.  Co.,  55  N.  Y.  240  ( 1873 ) . 

North  Carolina.  —  Finishing  & 
Warehouse  Co.  v.  Ozment,  132  N.  C. 
839,  44  S.  E.  681  (1903)  (land  de- 
scribed in  deed  as  50  by  150  feet 
when  in  fact  only  50  by  116  feet). 
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the  actual  agreement  of  the  parties,  and  the  instrument  before  the 
court  is  not  of  such  a  character.  It  does  not  in  fact  represent  or 
express  their  real  understanding,  but  something  different  from 
what  they  mutually  understood  and  the  purpose  of  the  evidence 
is  to  establish  that  fact,  not  to  alter,  very  or  contradict  their  actual 
agreement  or  contract.  Evidence  to  establish  a  mistake  of  this 
nature  has  also  been  received  in  an  action  at  law.®  A  mistake  of 
law  is  not,  however,  the  subject  of  proof  by  parol.* 


Ohio.— am  V.  Pelkey,  54  Ohio  St. 
348,  43  N.  E.  991  (1896)  (mistake 
in  appraisal  of  parcel  of  laud  carried 
into  deeds)  ;  Clayton  v.  Freet,  10 
Ohio  St.  545  (1860)  (estate  conveyed 
to  M.  S.  &  her  heirs  when  intention 
was  to  convey  estate  to  M.  S.  for  life, 
remainder  to  her  children ) . 

"  It  is  settled  at  least  in  equity, 
that  this  particular  kind  of  parol  evi- 
dence, that  is  to  say,  evidence  of  mu- 
tual mistake  as  to  the  meaning  of  the 
words  used,  is  admissible  for  the  nega- 
tive purpose  we  have  mentioned.  And 
this  principle  is  entirely  consistent 
with  the  rule  that  you  cannot  set  up 
prior  or  contemporaneous  oral  deal- 
ings to  modify  or  override  what  you 
knew  was  the  effect  of  your  writing." 
Goode  V.  Riley,  153  Mass.  585,  587,  28 
N.  E.  238   (1891),  per  Holmes,  J. 

3.  Georgia.  —  Byrd  v.  Campbell 
Printing  P.  &  M.  Co.,  94  Ga.  41,  20 
S.  E.  253  (1894)  (notes)  ;  Bedgood  v. 
McLain,  89  Ga.  793,  15  S.  E.  670 
(1892)  (tax  f„.  fa.  under  which  land 
was  sold  misdescribed  in  deed  by 
sheriff  to  purchaser)  ;  Ham  v.  Park- 
erson,  68  Ga.  830  (1882)  (bond  by 
mistake  conditioned  to  pay  fi.  fa. ) . 

Illinois. — McLean  County  Bank  v. 
Mitchell,  88  111.  52  (1878)  (same 
amount  entered  twice  in  bank  book ) . 

Missouri. — Sparks  v.  Brown,  46 
Mo.  App.  529  (1891)  (misdescription 
in  chattel  raortsage). 

Nebraska. — ^Lloyd  v.  Reynolds,  26 
Neb.  63,  41  N.  W.  1072  (1889)  (mis- 
take in  lease  as  to  date  of  termina- 
tion). 


New  York. — Meyer  v.  Lathrop,  73 
N.  Y.  315  (1878)  (mistake  in  mort- 
gage as  to  the  conditions  of  payment) , 

Pennsylvania. — Moliere  v.  Pennsyl- 
vania Fire  Ins.  Co.,  5  Rawle,  342,  28 
Am.  Dec.  675  (1832)  (misdescription 
of  premises  in  policy  of  fire  insur- 
ance) . 

North  Carolina.  —  Groaltney  v. 
Providence  Sav.  Life  Assur.  Soc,  133 
N.  C.  925,  44  S.  E.  659  (1903)  (mis- 
take in  fire  insurance  policy) . 

Vermont. — White  v.  Miller,  22  Vt. 
380  (1850)  (mistake  in  measurement 
of  land  conveyed  by  deed ) . 

Virginia. — Elliott  v.  Horton,  28 
Gratt.  766  (1877)  (mistake  in  calls 
for  course  and  distance  in  a  deed ) . 

England. — -Wake  v.  Harrop,  6  H.  c& 
N.  768  (1861)  (mistake  in  charter 
party). 

"  It  is  equally  clear  that  the  rule 
excluding  parol  evidence  which  tends 
to  vary  the  terms  of  a  written  in- 
strument, has  no  application  where 
the  written  instrument,  by  reason  of 
accident  or  mistake,  does  not  con- 
tain the  contract  of  the  parties.  And 
under  our  system  of  pleading,  whieli 
allows  equitable  defenses  to  be 
pleaded  in  lav.'  actions,  the  fact  of 
such  accident  or  mistake  may  be  set 
up,  proved,  and  made  available  as  a 
defense,  without  in  the  first  place 
having  a  formal  reformation  of  the 
instrument,  and  then  its  enforcement 
as  reformed."  Van  Dusen  v.  Parley, 
40  Iowa  70,  73  (1874),  per  Cole,  J. 

4.  Connecticut. — Wlieaton  v.  Whea- 
ton,  9  Conn.  96   (1831). 
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§  3568.  (Parol  Evidence  Rule;  Private  Documents;  Excep= 
tions);  Unauthorized  Signing. — A  person  is  not  bound  by  an 
instrument  to  which  his  name  has  been  affixed  by  another  without 
the  proper  authorization.  Therefore  it  is  always  permissible  for 
one  whose  name  appears  as  a  party  to  a  writing  to  show  that  the 
signature  is  not  his  but  was  affixed  to  the  document  by  one  who 
was  not  authorized  to  act  for  him  in  the  matter,^  and  who  eithei 


Georgia. — Thurmond  v.  Clark,  47 
Ga.  500  (1873). 

Indiana. — Heavenridge  T.  Mondy, 
49  Ind.  434   (1875). 

Iowa. — Moorman  v.  Collier,  33 
Iowa  138   (1871). 

Maine. — Potter  v.  Sewall,  54  Me. 
143   (1866). 

Maryland. — Gebb  v.  Rose,  40  Md. 
387    (1874). 

Missouri. — McMurray  v.  St.  Louis 
Oil  Co.,  33  Mo.  377   (1863). 

Pennsylvania.  —  Meckley's  Estate, 
20  Pa.  St.  478    (1853). 

Vermont. — Mellish  v.  Robertson,  25 
Vt.  603  (1853). 

"  If  a  party  designs  to  and  per- 
forms an  act,  under  a  mistaken  view 
at  the  law  affecting  the  transaction, 
he  is  held  to  the  obligation  incurred. 
As  a  matter  of  necessity,  all  persons 
Are  presumed  to  know  and  act  in  view 
of  the  law,  and  the  maxim  is,  that 
ignorance  of  the  law  excuses  no  one, 
and  the  rule  applies  equally  in  the 
Administration  of  criminal,  common 
law  and  equitable  justice.  All  three 
of  the  courts  are  governed  by  this 
maxim."  Gottra  v.  Sanasack,  53  111. 
456,  458    (1870),  per  Walker,  J. 

"  The  question,  then,  is,  ought  the 
court  to  grant  the  relief  which  is 
asked  for,  upon  the  ground  of  mistake 
arising  from  any  ignorance  of  law? 
We  hold  the  general  rule  to  be,  that 
a  mistake  of  this  character  is  not  a, 
ground  for  reforming  a  deed  founded 
on  such  mistake,  and  whatever  excep- 
tions there  may  be  to  this  rule,  they 
are  not  only  few. in  number,  but  they 
will    be     found    to     have     something 


peculiar  in  their  characters."  Hunt 
V.  Rousmamere's  Adm'rs,  1  Pet.  (U. 
S.)  1,  15,  7  L.  ed.  1  (1828),  per 
Washington,  J. 

§  3568-1.  California. — Hendrie  v. 
Berkowitz,  37  Cal.  113,  99  Am.  Dec 
351  (1869)  (note  indorsed  by  one 
partner  without  consent  of  other  and 
taken  by  one  with  notice ) . 

Colorado. — Harper  v.  Lockhart,  9 
Colo.  App.  430,  48  Pac.  901  (1897) 
'  want  of  authority  of  minor  son ) . 

Connecticut. — Tyler  v.  Todd,  33 
Conn.  218  (1869)  (name  of  endorser 
of  notes  forged ) . 

Georgia. — Stilwell  v.  Woodruff,  76 
Ga.  347  (1886)  (note  signed  by  hus- 
band without  authority  of  wife). 

Indian  Territory. — Fox  v.  Tyler,  3 
Ind.  Ter.  1,  53  S.  W.  462  (1899) 
(want  of  due  execution). 

Iowa. — See  Smith  v.  Tramel,  68 
Icwa  488,  37  N.  W.  471  (1886) 
(forged  signature  to  note). 

Massachusetts. — Remick  v.  Sand- 
ford,  118  Mass.  103  (1875)  (contract 
signed  by  broker  without  authority). 

Michigan. — Camp  v.  Carpenter,  52 
Mich.  375,  18  N".  W.  113  (1884) 
( forgery  of  a  mortgage ) . 

Missouri. — Pierce  v.  Georger,  103 
Mo.  540,  15  S.  W.  848  (1890)  (pur- 
ported signing  and  acknowledgment  of 
deed  by  wife) . 

North  Dakota. — Porter  v.  Hardy, 
10  N.  D.  551,  88  N.  W.  458  (1901) 
(forgery  of  note). 

Pennsylvania. — ^Hunter  v.  Eeilly,  36 
Pa.  St.  509  (1860)  (due-bill  signed 
by  agent). 

Vermont. — Ellis  v.  Watkins.  73  Vt. 
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exceeded  powers  conferred  upon  him  or  forged  his  name  thereto. 
Evidence  to  this  effect  is  not  within  the  meaning  of  the  parol  evi- 
dence rule.  It  simply  operates  to  prove  that  what  is  apparently 
on  its  face  a  valid  obligation  was  never  such  in  fact,  because  of  the 
want  of  execution  by  the  one  whose  name  has  been  unauthorizedly 
signed  thereto. 

§  3569.  (Parol  Evidence  Rule);  Public  Records.— The  parol 
evidence  rule  of  exclusion  applies  to  public  records  ^  forbidding 


371,   50  Atl.   1105    (1900)     (signature 
to  note  forged ) . 

Wisconsin. — Hubbard  v.  Lyndon,  28 
Wis.  674  (1871)  (county  warrant  is- 
sued without  authority). 

United  States. — Thompson  v.  First 
Kat.  Bank,  111  U.  S.  529,  28  L.  ed. 
507,  4  S.  Ct.  689  (1883)  (name 
to  articles  of  partnership  without 
authority ) . 

"  The  rule  has  no  application  when 
the  execution  of  the  writing  is  the 
subject  of  inquiry.  It  presupposes 
the  due  execution  and  delivery  of  the 
writing  in  a  way  to  bind  both  parties 
to  its  terms.  Upon  the  issue  of  exe- 
cution vel  non,  what  was  said  and 
done  at  the  time,  and  by  whom  done, 
are  the  very  vital  facts."  White  v. 
Kuhn,  103  Ala.  308,  315,  13  So.  505 
(1893),  per  Head,  ,J. 

"  The  testimony  offered  by  the  de- 
fendant and  rejected  by  the  court  was 
to  the  effect,  first,  that  the  order  in 
suit  was  issued  in  payment  or  on  ac- 
count of  some  claim  against  the 
town;  and  second,  that  it  was  issued 
without  such  claim  having  previously 
been  audited  by  the  town  board  of 
supervisors.  This  was  substantially 
an  offer  to  prove  that  such  board  had 
not  authorized  or  directed  the  order 
to  be  issued.  At  least  such  testimony 
would  tend  to  show  that  the  order 
was  issued  withovit  competent  author- 
ity. We  think  tliat  it  should  have 
been  received."  Hubbard  v.  Lyndon, 
28  Wis.  674,  677   (1871),  per  Lyon,  .J. 


§  3569-1.  Idaho. — Wilson  v.  Jar- 
ron,  23  Ida.  563,  131  Pac.  12  (1913). 
Illinois. — City  of  Belleville  v.  Mil- 
ler, 257  111.  244,  100  N.  E.  946 
( 1913 )  ;  Trustees  v.  Crawford,  155  111. 
App.  170  (1911)  ;  People  v.  Rose,  254 
111.  332,  98  N.  E.  533  (1912);  aff'g 
164  111.  App.  159  (1911);  Seass  v. 
Monroe,  146  111.  App.  56    (1908). 

Iowa. — In  re  Burmaster's  Estate 
(Iowa  1913),  141  N.  W.  55;  Bailey  v. 
Dea  Moines,  158  Iowa,  747,  138  N.  W. 
853    (1912). 

Oklahoma. — Cobb  v.  Alberti  (Okla. 
1913),  132  Pac.  1075;  McNeal  v.  Rit- 
terbuseh,  29  Okla.  223,  116  Pac.  778 
(1911). 

Texas. — Guillory  v.  AUums  (Tex. 
Civ.  App.  1912),  147  S.  W.  685. 

Washington. — Olson    Land    Co.    v. 
Seattle   (Wash.  1913),  136  Pac.  118. 
United  States. — Wells  Fargo  Co.  v. 
Johnson,  205   Fed.  60   (1913). 

"  The  record  failed  to  show  the 
presentation  or  allowance  of  the  mo- 
tion, and  no  parol  evidence  was  ad- 
missible to  amplify,  modify  or  con- 
tradict it.  This  rule  is  based  upon 
considerations  of  public  policy,  and  is 
too  well  established  to  require  discus- 
sion." Cote  v.  New  England  Nav.  Co., 
213  Mass.  177,  179,  99  N.  E.  972 
(1912),  per  Rugg,  C.  J. 

"  As  the  book  or  pamphlet  pur- 
porting to  be  published  by  the  au- 
thority of  the  city,  and  to  contain  the 
ordinances  of  the  city,  is  made  by  the 
charter  prima  facie  evidence  thereof. 
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the  introduction  of  any  extrinsic  evidence  which  in  any  respect 
tends  to  contradict,  alter  or  vary  them.  Such  records  are  accorded 
authenticity  ovying  to  the  fact  that  they  are  kept  in  pursuance  of 
an  express  provision  of  law  or  by  an  official  in  the  necessary  per- 
formance of  public  duties.  The  statements  therein  are  presumed 
to  be  exact  and  truthful  entries  of  facts  as  they  actually  existed 
or  occurred,  and  parol  evidence  will  not  be  received  to  siiow  that 
they  do  not  correctly  record  that  which  appears  thereon.  The  same 
principle  controls  in  the  case  of  judicial  records,^  in  which  are 
recorded  the  various  steps  in  judicial  proceedings  from  their  in- 
ception to  their  termination.  So  far  as  the  record  purports  to  be 
the  final  embodiment  of  what  has  taken  place  in  a  judicial  pro- 
ceeding it  is  generally  regarded  as  conclusive  and  as  incorporating 
therein  all  prior  papers,  steps  taken  during  the  proceeding,  and  all 
entries  of  a  preliminary  nature,  such  as  may  appear  from  minutes, 
dockets  and  the  like.  An  occasion  may,  however,  arise  when  parol 
evidence  may  be  admitted  for  the  purpose  of  explaining  some 
matter  of  record  which  is  not  clear  or  for  supplying  some  omission 
therein. 

the  objection  that  no  foundation  was  "No  principle  is  more  firmly  es- 
laid  for  the  introduction  of  the  or-  tablished  than  that  which  excludes 
dinance  was  insufficient.  No  founda-  oral  testimony  when  offered  to  vary 
tion  or  preliminary  testimony  is  re-  or  contradict  written  judicial  rec- 
quired  for  that  which  is  made  prima  ords.  The  record  of  a  court  of  com- 
facie  evidence."  Holly  v.  Bennett,  46  petent  jurisdiction  imports  incon- 
Minn.  386,  387,  49  N.  W.  189  (1891),  trovertible  verity,  as  to  all  the  pro- 
per Vanderburgh,  J.  ceedings  which  it  sets  forth  as  hav- 
2.  Montgomery  Co.  v.  Taylor,  142  ing  taken  place,  and  is  of  so  high  a 
Ky.  547,  134  S.  W.  894  (1911)  ;  nature  that  no  averment  can  be  made 
Desha's  Adm'rs  v.  Harrison  County,  against  it.  It  is  necessarily  a,  writ- 
141  Ky.  693,  133  S.  W.  545  (1911);  ten  memorial,  and  cannot  exist 
Cote  v.  New  England  Nav.  Co.,  213  partly  in  writing  and  partly  in  parol. 
Mass.  177,  99  N.  E.  973  (1912);  The  evidence  afforded  by  it  has  the 
Kust  v.  State  (Tex.  Civ.  App.  1913),  same  force  and  efficiency  in  criminal, 
158  S.  W.  519;  Rosenthal  v.  Sun  Co.  as  in  civil  cases,  and  in  the  former  is 
(Tex.  Civ.  App.  1913),  156  S.  W.  513;  conclusive  proof  of  the  fact  of  con- 
Doyle-Kidd  Dry  Goods  Co.  v.  Sadler-  viction,  and  of  the  judgment,  and  as 
Lusk  Trading  Co.,  206  Fed.  813  to  all  legal  consequences  resulting 
(1913).  But  see  Brand  v.  Swindle,  from  it."  Wells  v.  Stevens,  2  Gray 
68  W.  Va.  571,  70  S.  E.  363  (1911)  (Mass).,  115,  117  (1854),  per  Mer- 
( justices  docket).  rick,  J. 
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CHAPTER  LIX. 

Best  Evidence  Eule. 

Best  evidence  rule,  3570. 

application  to  documents,  3570, 

writings  executed  in  duplicate,  3571. 
wlien  proof  other  than  by  original  allowed,  3572. 
administrative  requirements,  3572. 

must  he  authenticated  as  genuine,  3573, 
admissions  relating  to  contents,  3574. 
loss  or  destruction  of  original,  3575, 
evidence  to  establish,  3576. 
amount  of  proof  required,  3577. 

a  question  for  the  presiding  judge,  3578. 
diligence  required  in  search,  3579. 

a  question  for  the  presiding  judge,  3580. 
public  documents;  official  and  judicial,  3581. 
voluminous  facts  in  different  writings,  3582. 
writing  collateral  to  issue,  3583. 
writing  in  possession  or  control  of  adverse  party, 
3584. 

notice  to  produce,  3585, 
necessity  of,  3585. 
requirements  as  to,  3586. 
writing  in  possession  or  control  of  third  party,  3587. 
out  of  jurisdiction,  3587. 

§  3570.  (Best  Evidence  Rule);  Application  to  Documents. — 
As  we  have  stated  in  an  earlier  part  of  this  work/  the  presiding 
judge  will  insist  that,  as  between  a  primary  and  secondary  grade 
of  proof,  a  party  shall  produce  the  primary.  The  principles  of 
justice  demand  that  nothing  short  of  the  most  probative  evidence, 
— the  "  best "  evidence  so  called, — shall  be  used.  In  any  case, 
where  a  party  has  it  in  his  power  to  produce  either  grade,  he  will 
not  be  permitted  to  avail  himself  of  that  which  is  secondary ;  the 

§  3570-1.     Supra,  §  464. 
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primary  must  be  produced.^  This  principle,  as  applied  in  tlie  case 
of  constituent  documents,  requires  the  production  of  the  original, 
in  preference  to  proof  by  copy  or  any  verbal  testimony  of  their 
contents,  and  the  present  scope  of  the  "  best  evidence  rule,"  viewed 
as  one  of  procedure,  is  practically  limited  to  proof  of  the  contents 
and  execution  of  such  documents.^  In  any  such  case,  where  a 
party  has  it  within  his  power  to  produce  the  original,  he  will  be 
required  to  do  so.*     This  is  the  general  rule  which  applies  alike, 


2.  "  Before,  therefore,  testimony  of 
an  inferior  grade  is  permitted  to  be 
adduced,  the  court  to  whom  the  pre- 
liminary enquiry  is  addressed,  will 
require  satisfactory  proof,  that  the 
Letter  evidence  ia  not  voluntarily 
withheld."  Mordecai  v.  Beal,  8  Port. 
(Ala.)  529,  635  (1839),  per  Or- 
mond,  J. 

3.  Supra,  §  466. 

4.  Alabama. — ^Torrey  v.  Burney, 
113  Ala.  496,  21  So.  348   (1896). 

Arkansas. — Whiting  v.  Beebe,  12 
Ark.  421   (1851). 

California. — Spangenberg  v.  Nes- 
bitt,  22  Cal.  App.  274,  134  Pac.  343 
(1913)  ;  Eby  v.  Foster,  61  Cal.  282 
(1882);  Crary  v.  Campbell,  24  CaL 
634  (1864). 

Connecticut. — Richards  v.  Stewart, 
2  Day  328   (1806). 

Delaware. — Peoples'  Nat.  Bank  v. 
Ehoades  (Del.  Super.  1914),  90  Atl. 
409. 

Georgia. — ^Hunt  v.  Lavender,  140 
Ga.  790,  79  S.  E.  1127  (1913);  Can- 
dell  V.  Athens  Savings  Bank,  140  Ga. 
713,  79  S.  E.  776  (1913);  Wilson  v. 
Savannah  Baseball  Ass'n,  139  Ga.  170, 
76  S.  E.  998  (1912);  Trentham  v. 
Blumenthal,  118  Ga.  530,  45  S.  E.  421 
(1903). 

Illinois. — Bernstein  v.  Berlinger, 
170  111.  App.  519  (1912)  ;  Swisher  v. 
Fidelity  &  Deposit  Co.  of  Maryland, 
164  111.  App.  243  (1911);  Kulive  v. 
Bunsen  Coal  Co.,  161  111.  App.  617 
(1911),  affirmed  253  111.  386,  97  N.  E. 
688   (1912)  ;  Farrell  v.  West  Chicago 


Park  Com'rs,  182  111.  250,  55  N.  E. 
335  (1899);  affirmed  in  181  U.  S. 
404,  21  S.  Ct.  609,  645,  45  L.  ed.  916, 
924  (1900). 

Indiana. — Ohio  Ins.  Co.  v.  Nune- 
macher,  10  Ind.  234   (1858). 

Indian  Territory. — Perry  v.  Arch- 
ard,  1  Indian  Terr.  487,  42  S.  W.  421 
(1897). 

Iowa. — ^Hawkins  v.  Rice,  40  Iowa 
435    (1875). 

Kansas. — Kingman  v.  Hett,  9  Kan. 
App.  533,  58  Pac.  1022  (1899); 
Coder  v.  Stotts,  51  Kan.  382,  32  Pao. 
1102    (1893). 

Kentucky. — Pepper  v.  Pepper,  115 
Ky.  530,  74  S.  W.  739,  25  Ky.  L.  Rep. 
155  (1903)  ;  Boone  v.  Dykes,  3  T.  B. 
Mon.  529    (1836). 

Louisiana. — Marks  v.  Winter,  19 
La.  Ann.  445   (1867). 

Maine. — Dyer  v.  Fredericks,  63  Me. 
592    (1874). 

Maryland. — ^Young  v.  Mertens,  27 
Md.  114  (1867);  Baltimore  v. 
Hughes,  1  Gill  &  J.  480,  19  Am.  Dec. 
243   (1839). 

Massachusetts. — Post  v.  Leland, 
184  Mass.  601,  69  N.  E.  361    (1903). 

Michigan. — Tanner  v.  Page,  106 
Mich.  155,  63  N.  W.  993   (1895). 

Minnesota.— Bomd  of  Education  v. 
Moore,  17  Minn.  412   (1871). 

Missouri. — Filley  v.  Talbott,  18 
Mo.  416   (1853). 

Montana.— W&shoe  Copper  Co.  v. 
Junila,  43  Mont.  178,  115  Pac.  917 
(1911). 

New  Hampshire. — Burnham  v.  Stil- 
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subject  to  some  exceptions  which  will  be  considered  in  the  follow- 
ing sections  of  this  chapter,  to  all  classes  of  constituent  documents.* 


lings,  76  N.  H.  122,  79  Atl.  987 
(1911);  Brighton  Market  Bank  v. 
Philbrick,  40  N.  H.  506    (1860). 

Hew  Jersey. — ^Somers  v.  Westcoat, 
«6  N.  J.  L.  551,  49  Atl.  462  (1901)  ; 
Johnson  v.  Arnwine,  43  N.  J.  L.  451, 
36  Am.  Rep.  527   (1880). 

New  York. — Ruemer  v.  Clark,  121 
App.  Div.  331,  105  N.  Y.  Suppl.  659 
(1907)  ;  Mahaney  v.  Carr.  175  N.  Y. 
454,  67  N.  E.  903  (1903);  Kain  v. 
Larkin,  131  N.  Y.  300,  30  N.  E.  105 
<1893),  reversing  17  N.  Y.  Suppl.  233 
(1891). 

North  Carolina. — Brafford  v.  Reed, 
125  N.  C.  311,  34  S.  E.  443   (1899). 

Ohio. — State  v.  Lent,  Tapp.  105 
(1816). 

Oklahoma.  —  Commercial  Union 
Assur.  Co.  V.  Wolfe,  41  Okla.  342,  137 
-Pac.  704  (1914);  Richardson  v.  Fell- 
ner,  9  Okla.  513,  60  Pac.  270  (1900). 

Oregon. — Huffman  v.  Knight,  36 
Oreg.  581,  60  Pac.  207  (1900. 

Pennsylvania. — Grrauley  v.  Jermyn, 
163  Pa.  St.  501,  30  Atl.  203    (1894). 

Rhode  Island. — ^Trainer  v.  Lee,  34 
E.  L  345,  83  Atl.  847   (1912). 

South  Carolina. — Ford  v.  Whitaker, 
3  Brev.  244   (1812). 

Tennessee. — Smith  v.  Large,  1 
Hcisk.  5    (1870). 

Texas.- — Prather  v.  Wilkens,  68 
Tex.  187,  42  S.  W.  252   (1887). 

Virginia. — Dawson  v.  Graves,  4 
Call.  127   (1787). 

Wisconsin. — Bruger  v.  Princeton  & 
St.  M.  Mutual  Fire  Ins.  Co.,  129  Wis. 
381,  109  N.  W.  95  (1906)  ;  Rosholt  V. 
Corlett,  106  Wis.  474,  82,  N.  W.  305 
(1900). 

United  States. — Aetna  Ins.  Co.  v. 
Bank  of  Brunson,  194  Fed.  385,  114 
C.  C.  A.  303  (1912)  ;  Sebree  v.  Dorr, 
9  Wheat.  558,  6  L.  ed.  160   (1824). 

England. — Vincent  v.  Cole,  3  C.  & 
P.  481  M.  &  M.  257,  14  E.  0.  L.  673 
<1838). 


5.  Application  of  rule  stated  in  text 
to  particular  writings. 
Agency,  etc.: 

Alaiama. — Newby  v.  New  England 
Mortg.  Security  Co.,  110  Ala.  663,  17 
So.  940  (1895)  ;  Elliott  v.  Stocks,  67 
Ala.  336    (1880). 

Georgia. — Neal  v.  Patten,  40  Ga. 
363   (1869). 

Illinois. — Rawson  v.  Curtiss,  19  111. 
456   (1858). 

fndiana. — Hotchkiss  v.  Dailey,  3 
Ind.  117  (1850). 

Iowa. — Lee  v.  Agricultural  Ins.  Co., 
79  Iowa  379,  44  N.  W.  683  (1890); 
Minnesota  Linseed  Oil  Co.  v.  Monta- 
gue, 59  Iowa  448,  13  N.  W.  438 
(1882). 

Maryland. — Rusk  v.  Sowerwine,  3 
Harr.  &  J.  97   (1810). 

Massachusetts.  —  Kennebeck  Pur- 
chase V.  Call,  1  Mass.  483   (1805). 

New  Hampshire. — Putnam  v.  Good- 
all,  31  N.  H.  419  (1855)  ;  Concord  v. 
Concord  Bank,  16  N.  H.  26  (1844). 

New  Jersey. — Emery  v.  King,  64  N. 
J.  L.   529,   45   Atl.   915    (1900). 

New  York. — ^Langbein  v.  Tongue, 
25  Misc.  757,  54  N.  Y.  Suppl.  145 
(1898);  Benninghoff  v.  Agricultural 
Ins.  Co.,  93  N.  Y.  495  (1883)  ;  Weed 
Sewing  Mach.  Co.  v.  Kaulback,  3 
Thomps.  &  C.   (N.  Y.)   304   (1874). 

Oregon. — ^Wicktorwitz  v.  Farmers' 
Ins.  Co.,  31  Oreg.  569,  51  Pac.  75 
(1897). 

Pennsylvania. — Beale  v.  Com.,  11 
Serg.  &  R.  399   (1824). 

South  Carolina. — Charles  v.  Jacobs, 
6  S.  0.  69   (1874). 

Tennessee. — Turbeville  v.  Ryan,  1 
Humphr.  113,  34  Am.  Dec.  623 
(1839). 

Teaas. — Tihsley  v.  Penniman,  83 
Tex.  54,  18  S.  W.  718   (1892). 

Virginia.— Rucker  v.  Lowther,  6 
Leigh.  259  (1835). 
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The  original  is,  in  all  cases,  regarded  as  the  primary  or  "  best 


Vnited  Statejs. — ^United  States  t. 
Boyd,  5  How.  39,  12  L.  ed.  36  (1847). 

Assignments: 

California. — Grimes  v.  Fall,  15  Gal. 
63   (1860). 

Georgia.- — Flournoy  v.  Newton,  8 
Ga.  306  (1850). 

Illinois. — ^Landt  v.  McCullough,  S06 
111.  314,  69  N.  E.  107    (1903). 

New  York. — ^Van  Doren  v.  Jelliffe, 
1  Misc.  354,  30  N.  Y.  Suppl.  636 
(1892)  ;  Piatt  v.  Thorn,  8  Bosw.  574 
(1861). 

North  Carolina. — Stancill  v.  Spain, 
133  N.  C.  76,  45  S.  E.  466  (1903). 

Temas. — ^Bruce  v.  Strawn  Coal-Min. 
Co.   (Civ.  App.  1900),  59  S.  W.  52. 

Vnited  States. — Johnston  v.  South- 
ern Well  Works  Co.,  208  Fed.  145, 
125  C.  C.  A.  361  (1913). 

Awards: 

Georgia. — Thompson  v.  Mapp,  6  Ga. 
260  (1849). 

Michigan. — Sirrino  v.  Briggs,  31 
Mich.  443   (1875). 

North  Carolina. — HoUingsworth  v. 
Smith,  49  N.  0.  370   (1857). 

Tennessee. — Grady  v.  Sharron,  6 
Yerg.  320  (1834). 

Wisconsin. — Osen  v.  Sherman,  27 
Wis.  501   (1871). 

Ballots  are  the  primary  or  test  evi- 
dence in  a  contest  of  an  election,  but 
to  overcome  the  result  of  an  official 
canvass  by  a  resort  thereto  it  must  be 
shown  that  they  are  intact  and  genu- 
ine and  have  not  been  tampered  with. 
Moon  V.  Harris,  122  Minn.  138,  143, 
142  N.  W.  IS  (1913),  citing  Caldwell 
V.  McElvain,  184  HI.  553,  56  N.  E. 
1012  (1900)  ;  Stemper  v.  Higgins,  38 
Minn.  322,  37  N.  W.  95  (1888)  ;  New- 
ton V.  Newell,  36  Minn.  529,  6  N.  W. 
346  (1880)  ;  Albert  v.  Twohig,  35 
.  Neb.  563,  53  N.  W.  582  (1892)  ; 
Hartman  T.  Young,  17  Greg.  150,  20 
Pac.  17,  2  L.  R.  A.  596,  11  Am.  St. 
Bep.  787  (1888). 


Bills  of  sale  and  the  like  involving 
title  to  personalty. 

Alabama. — Street  v.  Nelson,  67  Ala. 
504   (1880). 

Arkansas. — Stone  v.  Waggoner,  8 
Ark.  204   (1847). 

Connecticut. — Morgan  v.  Thames 
Bank,  14  Conn.  99   (1840). 

Georgia. — Epping  v.  Modeler,  55 
Ga.  376  (1875)  ;  Morgan  v.  Jones,  34 
Ga.  155   (1858). 

Iowa. — Fischer  v.  Johnson,  106 
Iowa  181,  76  N.  W.  658    (1898). 

Kansas. — Barnett  v.  Williams,  7 
Kan.  339   (1871). 

Kentucky. — Nancy  v.  Snell,  6  Dana 
148   (1838). 

Louisiana. — Clark  v.  Slidell,  5  Rob. 
330  (1843);  Lucile  v.  Toustin,  5 
Mart.  611    (1818). 

Maine. — ^Morton  v.  White,  16  Me. 
53    (1839). 

Maryland. — Troxall  v.  Applegarth, 
84  Md.  163    (1865). 

Michigan. — Hood  v.  Olin,  80  Mich. 
396,  45  N.  W.  341   (1890). 

Mississippi. — Baldwin  v.  McKay, 
41  Miss.  358  (1867). 

New  York. — Dunn  v  Hewitt,  3  Den. 
637   (1846). 

North  Carolina. — Graham  v.  Ham- 
ilton, ,35  N.  C.  381   (1843). 

Oregon. — Price  v.  Wolfer,  33  Oreg. 
15,  52  Pac.  759    (1898). 

South  Carolina. — Foster  v.  Cherry, 
2  Nott  &  M.  367    (1820). 

Vermont. — ^Peaslee  v.  Staniford,  1 
D.  Chipm.   170   (1814). 

Canada. — Bratt  v.  Lee,  7  U.  C.  C. 
P.  280  (1908)  ;  Caldwell  v.  Green,  8 
U.  C.  Q.  B.  337   (1883). 

Bonds: 

Georgia. — Traylor  v.  Epps,  11  Ga. 
App.  497,  75  S.  E.  838  (1913); 
Georgia  Pac.  R.  Co.  v.  Strickland,  80 
Ga.  776,  6  S.  E.  37,  12  Am.  St.  Kep. 
382    (1888). 
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evidence  "  so  called  if  it  is  in  existence  and  its  production  is 


loioa. — Patterson  v.  Linder  ,  14 
Iowa  414  (1863). 

Kansas^ — Walker  v.  Armstrong,  2 
Kan.  198    (1863). 

Maine. — Gorham  v.  Herrick,  2  Me. 
87    (1822). 

Maryland. — Clarke  v.  State,  8  Gill 
&  J.  Ill    (1836). 

Montana. — ^Montana  Min.  Co.  v. 
St.  Louis  Mln.,  etc.,  Co.,  20  Mont. 
394,  51  Pac.  824    (1898). 

Pennsylvania. — ^Rank     v.     Shewey, 

4  Watts  218    (1835). 

Tennessee. — Smith  v.  Large,  1 
Heisk.  5   (1870). 

Contracts: 

.itoiama.— Alabama  Midland  R. 
Co.  V.  Coskry,  92  Ala.  254,  9  So.  202 
(1890);  Hooks  V.  Smith,  IS  Ala. 
338    (1850). 

Arkansas. — Stone  v.  Waggoner,  S 
Ark.   304    (1847). 

California. — Grimes  v.  Fall,  15 
Cal.  63    (1860). 

Connecticut. — Pitkin    v.    Brainerd, 

5  Conn.  451,  13  Am.  Dec.  79   (1825). 
Georgia. — ^Burton     v.     Meinert     & 

Miller,  136  Ga.  420,  71  S.  E.  870 
(1911);  Gunn  v.  Slaughter,  83  Ga. 
124,  9  S.  E.  772    (1889). 

Illinois. — Kitza  v.  Oregon  Short 
Line  R.  Co.,  169  111  .  App.  609 
(1913);  Osgood  V.  Poole,  165  111. 
App.  63  (1912);  Dowden  v.  Wilson, 
71  111.  485    (1874). 

Indiana. — Clow  v.  BroAvn,  134  Ind. 
287,  31  N.  E.  361   (1893). 

Kansas. — Kingman  v.  Hett,  9  Kan. 
App.  533,  58  Pac.  1023  (1899); 
Beeler  v.  Highland  University  Co.,  8 
Kan.  App.  89,  54  Pac.  395    (1898). 

Kentucky. — -Condiot  v.  Stevens  ,  1 
T    B.  Mon.  73    (1824). 

Louisiana. — Waller  v.  Coekfield, 
111  La.  595,  35  So.  778  (1904); 
Goodman  v.  Rayburn,  87  La.  Ann. 
639    (1875). 

Massachusetts. — Holmes    v.     Hunt, 


123    Mass.    505,    23    Am.    Rep.    381 
'1877). 

Michigan. — Collar  v.  Collar,  86 
Mich.  507,  49  N.  W.  551,  13  L.  R.  A. 
621    (1891). 

Minnesota. — Dade  v.  Aetna  Ins. 
Co.,  54  Minn.  336,  56  N.  W.  48 
(1893)  :  Steele  v.  Etheridge.  15  Minn. 
501    (1870). 

.Mississippi. — ^Ketchum  v.  Brennan, 
53  Miss.  596    (1876). 

Missouri. — Cockrill  v.  Kirkpatrick, 
9  Mo.  697   (1846)- 

New  York. — Mahaney  v.  Carr,  175 
N.  i.  454,  67  N.  E.  903  (1903); 
Blade  v.  Noland,  13  Wend.  (N.  Y.) 
173,  27  Am.  Dec.  126   (1834). 

North  Carolina. — Gwynn  v.  Setzer, 
48  N.   C.  383    (1856). 

Ohio. — ^McDevitt  v.  Powel,  Tapp.  54 
(1816). 

Penns^vamia. — Irwin  v.  Irwin,  34 
Pa.  St.  535    (1859). 

South  Ga/rolina. — Harris  v.  Eu- 
banlcs,  1  Speers  183   (1843). 

Tennessee. — Littlejohn  v.  Fowler,  5 
Coldw.  284    (1868). 

Texas. — St.    Louis    South    Western 
R.  Co.  V.  Gates,  15  Tex.  Civ.  App.  135, 
38   S.  W.   648    (1897);   Rice  v.  Pea-- 
cock,  37  Tex.   392    (1872). 

Wisconsin. — Orr  v.  Le  Clair,  55 
Wis.  93,  13  N.  W.  356   (1883). 

United  States. — Hutchinson  v.  Pey- 
ton, 13  Fed.  Cas.  No.  6,958,  2  Cranch. 
C  C.  365   (1822). 

Deeds,  conveyancasi  etc.: 

Alahama. — Harbison  Walker  Re- 
factories  Co.  V.  Scott  (Al.n.  1914),  64 
So.  547;  Hutto  &  Arnold  v.  Garner 
Co.  (Ala.  App.  1913),  61  So.  477; 
Hardy  v.  Randall,  173  Ala.  516.  55 
So.  997  (1911);  Goodson  v.  Broth- 
ers, 111  Ala.  589,  20  So.  443  (1895)  ; 
Ricketts  v.  Birmingham  Street  Rail- 
way Co.,  85  Ala.  600,  5  So.  353 
(1888);  Robinson  v.  Tipton,  31  Ala. 
595    (1858). 
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Arkansas. — Hershy  v. .  Berman,  45 
Ark.  309    (1885). 

California. — Lewis  y.  Burns,  122 
Cal.  358,  55  Pac.  132  (1898);  Crary 
V.  Campbell,  34   Cal.   634    (1864). 

Colorado. — Terpening  v.  Holton,  9 
Colo.  306,  12  Pac.  189    (1886). 

Connecticut. — Morgan  v.  Thames 
Bank,  14  Conn.  99    (1840). 

Florida. — Groover  v.  Coffee,  19  Fla. 
61    (1882). 

Georgia. — Wright  v.  Roberts,  116 
Ga.  194,  42  S.  E.  369  (1902)  ;  Priteh- 
ott  V.  Davis,  101  Ga.  236,  28  S.  E. 
666,  65  Am.  St.  Rep.  298  (1897); 
Cain  V.  Busby,  30  Ga.  714   (1860). 

ZHmois.— Reich  v.  Berdel,  120  111. 
499,  11  N.  E.  912    (1887). 

Indiana. — State  v.  Davis,  117  Ind. 
307,  20  N.  E.  159  (1888)  ;  Harlan  v. 
Harris,   17  Ind.  328    (1861). 

Iowa. — Boddy  v.  Henry,  113  Iowa 
463,  85  N.  W.  771,  53  L.  R.  A.  769 
(1901). 

Kentucky. — Asher  Lumber  Co.  v. 
French,  37  S.  W.  149,  18  Ky.  L.  Rep. 
682  (1896);  Griffith  v.  Huston,  7  J. 
J.  Marsh.  385   (1832). 

Louisiana. — Brock  v.  Satchell.  130 
La.  853,  58  So.  686  (1913);  Coleman 
v.  Cousin,  128  La.  1094,  55  So,  686 
(1911);  Gaudet  v.  Dumoulin,  49  La. 
Ann.  984,  23  So.  622  (1897);  Bara- 
taria  &  Lafourche  Canal  Go.  v.  Field, 
17  La.  431   (1841). 

Maine. — Jcwett  \f.  Persons  Un- 
known, 61  Me.  408    (1873). 

Maryland. — Jacob  Tome  Institute 
V.  Davis,  87  Md.  591,  41  Atl,  166 
(1898)  ;  Hammond  v.  Norris,  3  Harr. 
&  J.  130    (1807). 

Massachusetts. — Brackett  v.  Evans, 
1  Cush.  79   (1848). 

Michigan. — Thompson  v.  Richards, 
14  Mich.  172   (1866). 

Mississippi. — Graham  v.  Warren, 
81  M'iss.  330,  33  So.  71    (1903). 


Missouri. — Ebersole  v.  Rankin,  1C2 
Mo.  488,  15  S.  W.  433  (1890)  ;  Smith 
V.  PlilUips,  25  Mo.   555    (1857). 

'New  Hampshire. — Morrill  v.  Fos- 
ter, 32  N.  H.  358   (1855). 

New  Mecdco. — Daly  v.  Bernstein,  6 
N.  M.  380,  28  Pac.  764    (1892). 

New  York. — Jackson  v.  Parkhurst, 
4  Wend.  369   (1830). 

North  Carolina. — Woodbury  v. 
Evans,  133  N.  C.  779,  30  S.  E.  2 
(1898). 

Oregon. — Smith  v.  Cox,  9  Oreg.  337 
(1881). 

Pennsylvania. — Deppen  v.  Bogar,  7 
Pa.  Super.  Ct.  434  (1898)  ;  Goodright 
V.  Miller,  1  Yeates  305   ( 1793 ) . 

South  OaroZma.— Harris  v.  Eu- 
banks,  1  Speers  183  (1842)  ;  Spence 
V.  Spence,  2  Brev.  466    (1811). 

Texas. — Jones  v.  Harris  (Civ.  App. 
1911),  139  S.  W.  69;  Macdonnell  v. 
De  los  Fuentes,  7  Tex.  Civ.  App.  136, 
36  S.  W.  793  (1894);  Farmer  v. 
Simpson,  6  Tex.  303  (1851). 
Leases: 

Alabama. — Burks  v.  Bragg,  89  Ala. 
304,  7  So.  156    (1889). 

Indiana. — Rucker  v.  M'cNeely,  5 
Blackf.  133   (1839). 

lovM. — Wallace  v.  Wallace,  62 
Iowa  651,  17  N.  W.  905    (1883). 

Michigan. — Gilbert  v.  Kennedy,  23 
Mich.  5   (1870). 

Mississippi. — Weiler  v.  Monroe 
County,  74  Miss.  682,  21  So.  969,  22 
So.  188    (1897). 

New  Hampshire. — Putnam  v.  Good- 
all,  31  N.  H.  419    (1855). 

New  Jersey. — Den  v.  Hamilton,  12 
N.  J.  L.  109    (1830). 

Tennessee. — Littlejohn  v.  Fowler,  5 
Coldw.  384   (1868). 

Texas. — Dikes  v.  Miller,  34  Tex. 
417   (1859). 

Washington. — Cowie  v.  Ahrenstedt, 
1  Wash.  416,  35  Pac.  458   (1890). 
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thereto  unless  the  presiding  judge  is  satisfied  of  the  proponent's 
inability  to  offer  the  original  in  evidence. 


England.— Doe  v.   Harvey,  8   Bing. 
330,  1  L.  J.  C.  P.  9,  SI  E.  O.  L.  533 
(1883). 
Letters: 

Alabcmia. — Kidd  v.  Cromwell,  17 
Ala.  648  (1850). 

California. — ^Byrne  v.  Byrne,  113 
Cal.  394,  45  Pac.  536    (1896). 

Colorado. — Rose  v.  Otis,  5  Colo. 
App.  473,  39  Pac.  77    (1895). 

Georgia. — Slaughter  v.  Heath,  137 
Ga.  747,  57  S.  B.  69  (1907)  ;  Dobbins 
V.  Blanchard,  94  Ga.  500,  31  S.  E.  315 
(1894). 

Illinois. — Prussing  v.  Jackson,  SOS 
111  85,  69  N.  E.  771,  reversing  85  lU. 
App.  334   (1904). 

Indiana. — Coats  v.  Gregory,  10  Ind. 
345   (1858). 

Iowa. — Frick  v.  Kabaker,  116  Iowa 
494,  90  N.  W.  498  (1904);  Hagan  v. 
Merchants'  &  Bankers'  Ins.  Co.,  81 
Iowa  331,  46  N.  W.  1114,  35  Am. 
St.  Rep.  493   (1890). 

Kentucky. — Connecticut  Fire  Ins. 
Co.  V.  Moore,  154  Ky.  18,  156  S.  W. 
867    (1913). 

Louisiana. — Martinez  v.  Vives,  33 
La.  Ann.  305   (1880). 

Maryland. — Beall  v.  Poole,  37  Md. 
645    (1867). 

Massachusetts. — Post  v.  Leland,  184 
Mass.  601,  69  N.  E.  361    (1904). 

Minnesota. — Lowry  v.  Harris,  IS 
Minn.  355  (1867). 

Mississippi. — Kaufman  v.  Simon, 
80  Miss.  189,  31  So.  713   (1903). 

Missouri. — Farrell  v.  Brennan,  33 
Mo.  338,  83  Am  Dec  137  (1863). 

Nebraska. — McClure  v.  Campbell, 
35  Nebr.  57,  40  N.  W.  595   (1888). 

New  Hampshire. — Brown  v.  Jewett, 
18  N.  H.  S30   (1846). 

North      Oarolina. — Rumbough      v. 


Southern  Improvement  Co.,  113  N.  C. 
751,  17  S.  E.  636,  34  Am.  St.  Rep. 
538   (1893). 

Pennsylvania. — Stern  v.  Stanton, 
184  Pa.  St.  468,  39  Atl.  404    (1898). 

South  Ca/rolina. — De  Loach  v.  Sar- 
ratt,  55  S.  C.  S54,  33  S.  E.  31,  35  S. 
E.  441    (1898). 

South  Dakota — Distad  v.  Shanklin, 
15  S.  D.  507,  90  N.  W.  151   (1903). 

Texas. — Mugge  v.  Adams,  76  Tex. 
448,  13  S.  W.   330    (1890). 

Vermont. — Murray  v.  Mattison,  67 
Vt.  553,  33  Atl.  479   (1895). 

Wiscoiisin. — Newell  v.  Clapp,  97 
Wis.  104,  73  N.  W.  366   (1897). 

United  States. — Dwyer  v.   Dunbar, 

5  Wall.  318,  18  L.  ed.  489   (1866). 
Notes: 

Dale  V.  Christian,  140  Ga.  790, 
79    S.    E.    1137     (1913);    Matthews 

6  Son  V.  Richards  (Ga.  App.  1913), 
79  S.  E.  337. 

Notice  of  loss  under  fire  insurance 
policy.  Aetna  Ins.  Co.  v.  Banks  of 
Brunson,  194  Fed.  385,  114  C.  C.  A. 
303   (1913). 

Wills: 

Arkansas. — Hershy  v.  Berman,  45 
Ark.   309    (1885). 

Georgia. — Thomason  v.  Driskell,  13 
Ga.  353   (1853). 

Indiana. — McNear  v.  Roberson,  13 
Ind.  App.  87,  39  N.  E.  896   (1894). 

NeiD  Hampshire. — Morrill  v.  Otis, 
13  N.  H.  466   (1841). 

New  York. — ilatter  of  Smith,  61 
Hun  101,  15  N.  Y.  Suppl.  435   (1891). 

North  Carolina. — Thompson  v.  Ap- 
plewhite, 16  N.  C.  460   (1830). 

South  Carolina. — Fronty  v.  Wood, 
1  Hill   (S.  C.)   165   (1833). 

Virginia. — Millers  v.  Catlett,  10 
Gratt.   (Va.)   477  (1863). 
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§  3S71.  (Best  Evidence  Rule;  Application  to  Documents); 

Writings  Executed  in  Duplicate. —  It  frequently  happens  that,, 
when  parties  have  agreed  upon  the  terms  of  a  transaction,  the 
writing  embodying  it  is  executed  in  duplicate,  triplicate  or  more 
counterparts,  so  that  each  person  may  have  in  his  possession  the 
instrument  in  which  is  expressed  the  nature  and  extent  of  their 
undertaking.  In  such  a  case,  each  being  the  exact  counterpart  of 
the  other,  except  that  the  writing  held  by  each  may  in  some  in- 
stances only  have  the  signature  of  the  other  party  or  parties  thereto, 
both  are  originals  and  primary  evidence  of  the  terms  of  the  trans- 
action and  either  may  be  admitted  as  such  in  evidence,^  without 


§  3571-1.  Alabama,. — Westbrook  v. 
Fulton,  79  Ala.  510    (1885). 

Illinois. — Gardner  v.  Eberhart,  82 
m.  316   (1876). 

Indiana. — Weaver  v.  Shipley,  137 
Ind.  536,  27  N.  E.  146    (1890). 

Maryland. — Totten  v.  Bucy,  57  Md. 
446   (1881). 

Michigan. — Cleveland  &  Toledo  E. 
R.  Co.  V.  Perkins,  17  Mich.  396 
(1868). 

Missouri. — Catron  v.  German  Ins. 
Co.,  67  Mo.  App.  544   (1896). 

lHew  Hampshire. — Manchester  & 
Lawrence  Railroad  v.  Fisk,  33  N.  H. 
297    (1856). 

New  York. — Hubbard  v.  Russell,  34 
Barb.  404    (1857). 

Oregon. — First  Nat.  Bank  v.  Jami- 
son, 63  Oreg.  594,  138  Pac.  433 
(1913). 

Rhode  Island. — Eastman  v.  Dunn, 
34  R.  I.  416,  83  Atl.  1057    (1912). 

South  Dakota. — Zipp  v.  Colchester, 
Rubber  Co..  13  S.  D.  318,  80  N.  W. 
367   (1899). 

Virginia.  —  Virginia  -  Carolina 
Chemical  Co.  v.  Knight,  106  Va.  674, 
56  S.  E.  735   (1907). 

England. — Doe  v.  Pulman,  3  Q.  B. 
632,  6  Jur.  1133,  43  E.  C.  L.  895 
(1843). 

"As  we  understand  the  bill  of  ex- 
ceptions, these  papers  or  notices  did 
not  sustain  to  each  other  the  relation 


of  original  and  copy  papers.  One  was 
as  much  an  original  as  the  others.  The 
language  of  the  witness  was,  '  that 
acting  for  plaintiff,  at  his  request,  he 
handed  to  each  one  of  the  defendants 
a  paper  writing,  of  which  he  retained 
a  correct  copy;  '  which  copy  plaintiff 
produced,  and  offered  to  prove  by  said 
witness.  If  the  statement  of  this 
witness  be  true,  each  of  the  papers, 
before  service,  was  as  much  an  orig- 
inal as  the  others  were,  for  they  were 
correct  copies  of  each  other.  Copy,  in 
the  sense  here  used,  does  not  mean 
that  the  notices  served  were  written 
first,  and  the  retained  paper  then 
made  like  them.  Its  natural  sense 
and  interpretation  are,  that  each  was 
a  copy  of  the  others,  in  the  sense  that, 
one  newspaper  is  a  copy  of  each  and 
every  other  newspaper  printed  at  that 
time,  and  on  that  form;  or  that  one 
book,  of  a  given  edition,  is  a  copy  of 
every  other  book  of  the  same  edition. 
Tliis  statement  by  the  witness,  that 
he  retained  a  '  correct  copy,'  can  not 
change  the  true  nature  of  the  trans- 
action. Its  most  natural  interpreta- 
tion is,  that  the  notice  was  prepared' 
in  quadruplicate  form,  and  three  were 
served,  and  one  retained.  The  record 
does  not  present  the  question  of  pri- 
mary and  secondary  evidence."  West- 
brook  V.  Fulton,  79  Ala.  510,  513- 
(1885),  per  Stone,  C.  J. 
"  When  there  are  two  instruments. 
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proof  being  required  of  any  reason  for  the  non-production  of  the 
other.  If,  however,  where  there  are  duplicate  originals,  a  party 
seeks  to  introduce  secondary  evidence  he  will  not  be  permitted  to 
do  so  until  the  presiding  judge  has  been  satisfied  of  his  inability 
to  produce  either  original.^ 


executed  as  parts  of  a  deed,  one  of 
these  parts  is  more  authentic  and 
satisfactory  evidence  of  the  contents 
of  the  other  part  than  any  other  draft 
or  copy.  It  is  prepared  with  more 
care  than  any  other  copy;  and  the 
party  who  produces  it,  and  against 
whom  it  is  used,  by  taking  and  keep- 
ing it  as  a  part  of  tlie  deed,  admits 
its  accuracy.  The  courts,  have,  there- 
for always  required,  that  if  one  part 
of  a  deed  be  lost  and  another  part  be 
in  existence,  it  must  be  produced." 
Munn  V.  Godbold,  3  Bing.  292  (1825), 
per  Best,  C.  J. 

"  If  there  are  two  cotemporary 
writings,  the  counterparts  of  each 
other,  one  of  which  is  delivered  to  the 
opposite  party,  and  the  other  pre- 
served, as  they  may  both  be  consid- 
ered as  originals,  and  they  have  equal 
claims  to  authenticity,  the  one  which 
is  preserved  may  be  received  in  evi- 
dence, without  notice  to  produce  the 
one  which  was  delivered."  Philipson 
V.  Chase,  2  Camp.  110  (1809),  per 
Lord  Bllenborough,  C.  J. 

A  printed  tariff  for  freights  being 
established,  any  printed  copy  may  be 
regarded  as  an  original.  "  Objection 
^ya,s  made  that  this  evidence  was  de- 
ficient, because  the  only  proof  of  the 
character  and  contents  of  the  papers 
so  posted,  is  the  production  of  what 
have  been  called  copies;  while  the 
originals  are  not  produced,  nor  their 
absence  sufficiently  accounted  for.  An 
objection  of  this  kind  is  usually  fatal, 
if  well  founded,  and  it  must  be  so 
here,  unless  some  distinction  is  shown 
between  this  and  the  ordinary  cases 
to  which  tlie  rule  applies.  The  proof 
by  a  copy  implies  the  existence  of  an 
original,   which   must   be   better   evi- 


dence. But  we  think  that  cases  like 
this  present  a  marked  diffei'ence  from 
the  ordinary  case  of  proof  by  a  copy. 
It  may  well  be  understood  that  thi 
tariff  established  by  the  corporation 
by  its  officers,  was  the  printed  tariff, 
provided  for  the  guidance  of  numer- 
ous agents  at  different  stations  of  its 
own  road,  and  of  other  roads  con- 
nected with  it.  Each  of  the  printed 
copies  was  an  original,  and  the  whole 
of  the  nature  of  duplicates,  so  that 
the  proof  of  any  one  would  be  com- 
petent evidence  of  the  contents  of  the 
whole;  there  being  necessarily,  from 
the  nature  of  the  process  of  printing, 
strong  presumptive  evidence  that  the 
impressions  from  the  same  types  must 
be  similar.  Upon  any  other  construc- 
tion railroads  would  be  subjected  to 
great  risk  and  inconvenience,  from  the 
difficulty  of  producing  "upon  a  trial 
the  numerous  notices  they  are  re- 
quired to  post  up.  While  there  are 
good  reasons  for  adopting  this  view, 
we  are  aware  of  no  wrong  or  incon- 
venience which  can  result  from  its 
adoption.  Any  railroad  corporation, 
which  was  careful  to  take  all  its 
measures  with  a  distinct  reference  to 
facility  of  proof  in  case  of  lawsuits, 
which  it  would  be  folly  to  expect  to 
escape,  would  of  course  so  establish 
their  tariff  that  every  copy  of  it,  if 
possible,  should  be  an  original."  Man- 
chester &  Lawrenceville  Railroad  v. 
Fisk,  33  N.  H.  297,  308  (1856),  per 
Bell,  J. 

8.  Georgia. — Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Disbrow,  76  Ga.  253 
(1886);  Breed  v.  Nagle,  46  Ga.  112 
(1872). 

il/oi«e.— Holder's  3team  Mill  Co.  v. 
Westervelt,  67  Me.  446,   (1877). 
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Carbon  copies. —  Such  copies  being  made  bj  the  same  imprint 
as  that  which  is  designated  the  original,  are  regarded  as  originals,^ 
and  the  same  rules  as  apply  in  the  case  of  duplicates,  triplicates 
and  the  like  are  applicable. 

§  3572.  (Best  Evidence  Rule;  Application  to  Documents); 
When  Proof  Other  Than  by  Original  Allowed;  Administrative 
Requirements. — The  best  evidence  rule,  as  has  been  previously 


Massachusetts. — Peaks  v.  Cobb,  192 
Mass.  196,  77  N.  E.  881   (1906). 

'S'orth  Carolina. — Wright  v.  Bogan, 
2  N.  C.  177    (1795). 

Texas. — Williams  v.  Cessna  (Tex. 
Civ.  App.  1906),  95  S.  W.  106. 

England. — ^Xlex  v.  Castleton,  6  T.  E. 
836   (1795). 

"  It  further  appears  that  the  con- 
tract was  reduced  to  writing  in  three 
parts,  each  of  which  was  signed  by 
both  parties.  The  plaintiffs  had  one, 
the  defendants  one,  and  the  other  was 
delivered  to  the  broker.  The  writing 
was  not  produced  by  either  party. 
The  plaintiffs  offered  some  proof  of 
the  loss  of  their  part,  and  then  pro- 
posed to  prove  its  contents.  This  was 
not  permitted  by  the  court  and  such 
ruling  was  clearly  unobjectionable; 
for  though  one  copy  might  be  lost 
parol  proof  of  its  contents  would  not 
be  admissible  until  the  absence  of  the 
other  parts  were  duly  accounted  for." 
Holden's  Steam  Mill  Co.  v.  Wester- 
velt,  67  Me.  446,  447  (1877),  per  Dan- 
forth,  J. 

"  Here,  then,  is  the  case  of  two 
originals,  one  lost  and  one  presumably 
still  in  the  hands  of  a  third  party 
within  reach  of  the  court.  Under 
these  circumstances  the  rule  is  that 
no  secondary  evidence  of  the  contents 
of  either  is  admissible  until  it  is  shown 
that  reasonable  effort  has  been  made 
to  procure  the  other.  All  originals 
must  be  accounted  for  before  second- 
ary evidence  can  be  given  of  any 
one."  Peaks  v.  Cobbs,  192  Mass.  196, 
197,  77  N.  E.  881  (1906),  per  Ham- 
mond, J. 

25 


3.  Carbon  copies  are  in  the  nature  of 
duplicates  and  admissible  the  same  as 
an  original.  "The  original,  made  at 
the  same  time  as  the  carbon  copy, 
was  neither  produced  nor  called  for, 
and  the  witness  did  not  know  its 
whereabouts.  Because  of  this  alone, 
it  is  urged  the  court  erred  in  receiv- 
ing the  carbon  copy  in  evidence.  But 
we  are  not  so  persuaded.  Such  car- 
bon copies  are  made  by  the  same  im- 
print as  the  original  and  there  is  es- 
sentially indicated  thereon  the  identi- 
cal matter.  Such  being  true  if  the 
original  copy  accurately  reveals  the 
statements  therein,  the  carbon  copy 
does  likewise.  Therefore,  carbon  cop- 
ies so  made  are  regarded  rather  as 
originals  and,  as  such,  primary  evi- 
dence under  the  rule  of  evidence  here 
invoked,  for  they  essentially  partake 
of  this  quality  in  the  process  of  in- 
diting their  contents.  It  is  clear  the 
writing  was  not  objectionable  as  sec- 
ondary evidence  because  it  was  a  copy. 
See  Wright  v.  Chicago  B.  &  Q.  R.  Co., 
118  Mo.  App.  392,  94  S.  W.  555;  Bond 
V.  Sandford,  134  Mo.  App.  477,  114  S. 
W.  570  ";  Hay  v.  American  Fire  Clay 
Co.,  179  Mo.  App.  567,  575,  162  S.  W. 
666   (1913),  per  Nortoni,  J. 

See  also  to  same  effect,  Leschen  v. 
Brazelle,  164  Mo.  App.  415,  144  S.  W. 
893  (1912);  Eastman  v.  Dunn,  34  K. 
I.  416,  83  Atl.  1057  (1912)  ;  Cole  v. 
Ellwood  Power  Co.,  216  Pa.  St.  283, 
05  Atl.  678  (1907)  ;  Virginia-Carolina 
Chemical  Co.,  106  Va.  674,  56  S.  E. 
725  (1907)  ;  Chesapeake  &  Ohio  Ey. 
Co.  V.  Stock  &  Sons,  104  Va.  97,  51  S. 
E.  161   (1905). 


3572 


Best  Evidence  Kule. 


5006 


remarked/  requires,  in  the  ease  of  documents,  that  the  proponent 
shall  produce  the  original,  if  it  is  within  his  power  to  do  so.  He 
will  not  be  permitted  to  show  the  contents  of  a  writing  by  any  other 
evidence  than  the  best  and,  if  the  instrument  can  be  produced  by 
him,  no  other  means  of  proof  of  what  it  contains  will  be  acceptable. 
As  appears  in  the  subsequent  sections  of  this  chapter,  however, 
upon  satisfactorily  establishing  the  fact  of  his  inability  to  produce 
the  original,  he  will  be  permitted  to  prove  its  contents  by  other 
evidence.  The  court,  however,  must  be  satisfied  that,  whatever  the 
reason  assigned  by  him  for  the  non-production  of  the  document  may 
be,  the  condition  which  he  asserts  as  excusing  him  for  not  comply- 
ing with  the  requirements  of  the  rule,  does  in  fact  actually  exist.^ 


§  3572-1.     See  supra,  §  3570. 

2.  Alabama. — Gossett  v.  Morrow,  4 
Ala.  App.  306,  58  So.  799  (1912); 
Whitsett  V.  Belue,  173  Ala.  356,  54 
So.  677  (1911)  ;  Thomas  Broa.  v.  Wil- 
liams, 170  Ala.  532,  54  So.  494 
(1911)  ;  Struart  v.  Mitchum,  135  Ala. 
546,  33  So.  670  (1902);  Phoenix 
Assur.  Co.  V.  McAuthor,  116  Ala.  659, 
S3  So.  903,  67  Am.  St.  Eep.  154 
(1897). 

Arkansas. — Lee  Line  Steamers  v. 
Oraig  (Ark.  1914),  164  S.  W.  374; 
Wilburn  v.  State,  60  Ark.  141,  29  S. 
W.  149   (1895). 

California. — Larsen  v.  All  Persons, 
165  Cal.  407,  133  Pae.  751    (1913). 

Colorado. — Empire  State  Surety 
Co.  V.  Lindenmeier,  54  Colo.  497,  131 
Pac.  437  (1913);  Billin  v.  Henkel,  9 
Colo.  394,  13  Pae.  430    (1886); 

Connecticut. — Wittter  v.  Latham, 
13   Conn.  393    (1837). 

Georgia.  —  Huteherson  v.  Ladson, 
130  Ga  427,  60  S.  E.  1000  (1908); 
Bush  &  Hattaway  v.  M'cCarty  Co., 
137  Ga.  308,  56  S.  E.  430  (1907); 
McAdam  v.  Weikel  &  Smith  Spice  Co., 
64  6a.  441   (1879). 

Illinois. — Cerny  v.  Glos,  361  111. 
331,  103  N.  E.  973  (1914);  Tucker 
V.  Duncan,  334  111.  453,  79  N.  E.  613 
(1906). 


Indiana. — Howe  v.  Fleming,  133 
Ind.  262  (1889);  Anderson  Bridge 
Co.  V.  Applegate,  13  Ind.  339  (1859)  ; 
Meek  v.  Spencer,  8  Ind.  118    (1856). 

Iowa. — ^Williams  v.  Williams  108 
Iowa  91,  78  N.  W.  792   (1899). 

Kansas. — Smith  Carey  &  Co.  v. 
Atchison  Live  Stock  Co.,  92  Kan.  5, 
140  Pae.  108   (1914). 

Kentucky. — Penny  v.  Pindell,  7 
Bush.  571  (1870);  Dupey  v.  Ashby, 
3  A.  K.  Marsh.  11   (1819). 

Louisiana. — McQueen  v.  Sandel,  15 
La.  Ann.  140  (1860);  Abot  v.  Rion, 
9  Mart.  465   (1821). 

Maine. — Egan  v.  Horrigan,  96  Me. 
46,  51  Atl.  246   (1901). 

Maryland. — Bartlett  v.  Wilbur,  53 
Md.  485  (1879);  Kennedy  v.  Fowke, 
5  Harr.  &  J.  63    (1820). 

Massachusetts.  —  MbConnell  v. 
'Wildes,  153  Mass.  487,  26  N.  E.  1114 
( 1891 )  ;  Com.  V.  Emery,  3  Gray  80 
(1854). 

Michigan. — Sullivan  v.  Godkin,  173 
Mich.   257,   137   N.  W.  521    (1912). 

Minnesota. — Windom  v.  Brown,  65 
Minn,  394,  67  N.  W.  1038   (1896). 

Mississippi. — McLeod  Lumber  Co. 
V.  Anderson  Mercantile  Co.,  105  Miss. 
498,  62  So.  274  (1913);  Baldridge  v. 
Stubling   (Miss.  1913),  57  So.  658. 

Missouri. — ^Mathes  v.  Sintzer  Lum- 
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He  must  show  that  he  has  exercised  due  diligence  in  endeavoring 
to  obtain  the  writing  itself.  This  will  be  insisted  upon  in  all  cases 
and,  unless  the  presiding  judge  is  satisfied  that  the  proponent  is 
unable  to  produce  the  instrument,  the  contents  of  which  he  seeks 
to  prove,  evidence  thereof,  other  than  by  the  original,  will  be  re- 
jected. 

§  3573.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed;  Administrative 
■  Requirements);  Must  be  Authenticated  as  Genuine. — The  ad- 
ministrative principle,  applicable  in  the  case  of  the  production  of 
an  original  private  writing  or  document,  that  it  must  be  authenti- 
cated to  the  satisfaction  of  the  court  as  the  act  of  the  person  by 
whom  it  purports  to  be  executed,  applies  where  a  party,  who  relies 


ber  Co.  (Mo.  Ajpp.  1913),  158  S.  W. 
729;  Visitation  Convent  v.  Kleinhof- 
fer,  76  Mo.  App.  661  (1898);  Farm- 
ers' Bank  v.  Lonergan,  21  Mo.  46 
(1855). 

Montana. — Brooke  v.  Jordan,  14 
Mont.   375,  36  Pa*.  450    (1894). 

Vebraska. — Post  v.  Gage  County 
School  Dist  No  10,  19  Neb.  135,  26 
N.  W.  911  (1886). 

'New  Jersey. — Johnson  v.  Armine, 
42  N.  J.  L.  451,  36  Am.  Rep.  527 
(1880). 

Sew  York. — ^Kearney  v.  New  York, 
92  N.  Y.  617  (1883)  ;  Weeks  v.  Lyon, 
18  Barb.  530   (1854). 

North  Carnlina. — Greene  &  Kahl  v. 
Mesick  Grocery  Co.,  159  N.  C.  119,  74 
S.  E.  813  (1912);  Churchill  v.  Lee, 
77  N.  C.  341   (1877). 

Ohio. — Choteau  v.  Eaitt,  20  Ohio 
132    (1851). 

Oregon. — Gladstone  Lumber  Co.  v. 
Kelly,  64  Oreg.  163,  129  Pae.  763 
(1913)  ;  Harmon  v.  Decker,  41  Oreg. 
598,  68  Pac.  11,  1111,  93  Am.  St.  Rep. 
748  (1902);  Sperry  v.  Weseo,  26 
Oreg.  483,  38  Pac.  633  (1894)  ;  Wise- 
man V.  Northern  Pac.  R.  Co.,  20  Oreg. 
425,  26  Pac.  272,  23  Am.  St.  Rep.  135 
(1891). 

Pennsylvania. — Heller     v.      Peters, 


140  Pa.  St.  648,  31  Atl.  416  (1891); 
Carlard  v.  Cunningham,  37  Pa.  St. 
328   (1860). 

South  Carolina. — James  v.  Fergu- 
son, 92  S.  C.  105,  75  S.  E.  286  (1912). 

Tennessee. — Anderson    v.    Maberry, 

2  Heisk.  653  (1871);  Farnsworth  v. 
Sharp,  5  Sneed  615    (1855). 

Texas. — Houston  Packing  Co.  v. 
Griffith  (Civ.  App.  1914),  164  S.  W. 
431;  Dean  v.  Border,  15  Tex.  298 
(1855). 

Vermont. — Thrall  v.  Todd,  34  Vt. 
97  (1861);  Fletcher  v.  Jackson,  33 
Vt.  581,  56  Am.  Dec.  98   (1851). 

Virginia. — Corbett  v.  Nutt,  18 
Gratt.  634    (1868). 

Wisconsin. — Burger  v.  Princeton  & 
St.  M.  Mutual  Fire  Ins.  Co.,  139  Wis. 
281,  109  N.  W.  95    (1906). 

United  States. — Dupee  v.  Chicago 
Horseshoe  Co.,  117  Fed.  40,  54  C.  C. 
A.  426  (1903);  Simpson  v.  Dall,  3 
Wall.  460,  18  L.  ed.  365  (1865); 
United  States  v.  Winchester,  3  Mc- 
Lean 135    (1840). 

England. — Reg  v.  Hinckley,  3  B.  & 
S.  885,  9  Jur.  N.  S.  1054,  8  L.  T.  Rep, 
N.  S.  270,  11  Wkly.  Rep.  663,  113  E. 
C.  L.  885    ( 1863 )  ;   Sayer  v.  Glossof,, 

3  Exch.  409    (1848). 
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upon  the  loss,  destruction  or  unavailability  of  the  instrument,  seeks 
to  prove  its  contents,  other  than  by  the  production  of  the  original. 
In  all  such  cases  it  will  be  required  that  the  genuineness  of  the 
writing,  or  in  other  words  its  due  and  proper  execution  by  the 
party  whose  act  it  is  asserted  to  be,  shall  be  established  to  the  satis- 
faction of  the  presiding  judge.^    So  a  failure  to  produce  documents 


§  3573-1.  Alahama. — Rueker  v. 
Jackson,  180  Ala.  109,  60  So.  139 
(1912)  ;  Potts  V.  Coleman,  86  Ala.  94, 
5  So.  780  (1888);  Singer  Mfg.  Co.  v. 
Riley,  80  Ala.   314    (1885). 

Galifornia. — Reynolds  v.  Lincoln,  71 
Cal.  183,  9  Pac.  176,  12  Pac.  449 
(1886). 

Colorado. — Reynolds  v.  Campling, 
23  Colo.  105,  46  Pac.  639    (1896). 

Connecticut. — Kelsey  v.  Hanmer, 
18  Conn.  311.(1847). 

Delaware. — Sehrowders  v.  Harper, 
1  Harr.  444   (1833). 

Florida. — Stewart  v.  Stewart,  19 
Fla.  846    (1883). 

Georgia. — Garbutt  Lumber  Co.  v. 
Gress  Lumber  Co.,  Ill  Ga.  821,  35  S. 
E.  686  (1900);  Calhoun  v.  Calhoun, 
81  Ga.  91,  6  S.  E.  913    (1888). 

Illinois. — Palmer  v.  Logan,  4  111. 
56    (1841). 

Indiana. — Forsythe  v.  Park,  16  Ind. 
247    (1861). 

Kentucky. — Heton  v.  Asher,  103 
Ky.  730,  46  S.  W.  30,  32  Ky.  L.  Rep. 
935,  83  Am.  St.  Rep.  601  (1898)  ; 
Elmondorff  v.  Carmichael,  3  Litt.  473 
(1833). 

Maine. — Elwell  v.  Cunningham,  74 
Me  127  (1883);  Kimball  v.  Morrell, 
4  Greenl  368    (1826). 

Maryland. — Young  v  Maekall,  4 
Md.  363   (1853). 

Minnesota. — Slocum  v.  Braey,  65 
Minn.  100,  67  N.  W.  843   (1896). 

Mississippi. — Weiler  v.  Monroe 
County,  74  Miss.  683,  21  So.  969,  33 
So.  188    (1897). 

Missouri. — Zollman  v.  Tarr,  93 
Mo.    App.    234     (1903);    Ebersole   v. 


Rankin,  102  Mo.  488,  15  S.  W.  422 
(1890). 

Nehraska. — Whitwell  v.  Johnson,  2 
ISfeb.  (UnofF.)  66,  96  N.  W.  272 
(1901). 

New  York. — Edwards  v.  Noyes,  65 
N.  Y.  125    (1875). 

North  Carolina. — Gillis  v.  Wiling- 
ton,  Onslow  &  East  Car.  R.  Co.,  108 
N.  C.  441,  13  S.  E.  11,  1019  (1891). 

Pennsylvania. — Burr  v.  Kase,  168 
Pa.  St.  81,  31  Atl.  954  (1895);  Por- 
ter V.  Wilson,  13  Pa.  St.  641  (1850) ; 
Meyer  v.  Barker,  6  Binn.  228   (1814). 

South  Carolina.  —  Woolf  oik  v . 
Graniteville  Mfg.  Co.,  S3  S.  C.  332 
(1884). 

Texas. — Hampshire  v.  Floyd,  39 
Tex.  103   (1873). 

Wisconsin. — Siegel  v.  Liberty,  118 
Wis.  599,  95  N.  W.  402   (1903). 

United  States. — Doe  v.  Aiken,  31 
Fed.  393   (1887). 

"  We  are  unable,  however,  to  resist 
the  conclusion,  that  no  sufficient  pred- 
icate was  laid  for  the  introduction  of 
secondary  evidence  of  the  contents  of 
the  alleged  deed,  which  was  a  ques- 
tion addessed  to  the  consideration  of 
the  court,  and  not  of  the  jury.  To 
justify  such  evidence,  especially  when 
exclusively  oral,  the  following  facts 
must  be  established  to  the  satisfac- 
tion of  the  court:  (1)  the  existence 
and  execution  of  the  original  paper, 
as  a  genuine  document;  (2)  the  sub- 
stance of  its  contents;  (3)  its  loss, 
destruction,  absence  from  the  State, 
or  other  satisfactory  reason  for  fail- 
ure to  produce  the  original,  which 
may  be  shown  by  such  diligent  search 
for  it  as  would  raise  a  reasonable  pre- 
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so  called  for  from  an  adverse  party,  is  not  of  itself  proof  of  the  fact 
of  their  existence;  they  must  be  proved.^  This  is  a  requirement, 
compliance  with  which  will  be  insisted  upon  in  each  instance,  al- 
though the  amount  of  proof  necessary  may  vary  according  to  the 
circumstances  of  the  particular  case. 

§  3574.  (Best  Evidence  Rule;  Application  to  Documents; 
Wlien  Proof  Other  Than  by  Original  Allowed);  Admissions 
Relating  to  Contents. — There  has  been  much  diversity  of  opinion 
whether,  in  case  of  an  admission  by  an  opponent  of  the  contents  of 
a  writing,  there  should  be  a  relaxation  of  the  rule,  requiring  the 
production  of  the  original,  and  the  proponent  should  be  allowed  to 


sumption  of  such  loss  or  absence. 
The  one  of  these  facts  is  as  necessary 
to  be  proved  as  the  other,  and  the 
failure,  therefore,  to  prove  either  is 
fatal  to  the  right  to  introduce  the 
secondary  evidence..  We  find  in  the 
record  no  satisfactory  evidence  of  the 
genuineness  of  the  paper  exhibited  by 
Coleman  to  the  witness  Nix,  which 
he  claimed  to  be  a  deed  from  Hudson 
to  himself  and  Butt,  and  purporting 
to  be  executed  by  Duncan,  as  attorney 
in  fact  for  the  grantor.  The  execu- 
tion of  the  paper  is  not  established; 
and  without  this,  the  introduction  of 
secondary  evidence  of  the  contents  of 
the  lost  paper  is  unauthorized."  Potts 
v.  Coleman,  86  Ala.  94,  101,  5  So.  780 
(1888),  per  Somerville,  J. 

"Again,  it  is  said  that  if  the  plain- 
tiffs have  proved  the  loss  of  the  deed, 
they  have  failed  to  prove  its  due  ex- 
ecution; and  until  that  is  done,  sec- 
ondary evidence  of  the  contents  is 
Inadmissible.  *  "  *  We  fully  agree 
that  it  was  incumbent  upon  the  plain- 
tiffs to  prove  not  only  the  loss  of  the 
deed,  but  its  existence  as  a  genuine 
instrument,  before  they  could  give 
evidence  of  the  contents."  Kelsey  v. 
Hanmer,  18  Conn.  311,  317  (1847),  per 
Waite,  J. 

(1)  "Due  execution  and  genuine- 
ness of  an  alleged  lost  paper  must  be 
shown  before  secondary  evidence  is  ad- 


missible to  prove  its  contents.  (2) 
Thftt  the  paper  is  lost  and  cannot  be 
found."  Helton  v.  Asher,  103  Ky.  730, 
735,  46  S.  W.  23,  20  Ky.  L.  Kep.  935, 
82  Am.  St.  Rep.  601  (1898),  per 
Paynter,  J. 

2.  "The  plaintiffs  served  upon  the 
defendants  a  subpoena  requiring  the 
production  of  a  number  of  receipts  for 
rent.  This  suljpoena  with  proof  of  its 
service  was,  against  the  objection  and 
exception  of  the  defendant,  read  in 
evidence.  No  testimony  was  given  to 
show  that  there  had  been  any  such 
receipts  and  no  attempt  was  made  to 
prove  their  contents.  If  the  plain- 
tiffs' intention  was  to  offer  secondary 
evidence  on  the  subject  it  doubtless 
would  be  proper  to  file  the  subponena 
with  the  court  and  prove  its  service. 
It  is  contended  by  the  respondents 
that  such  was  their  only  purpose  in 
offering  the  subpoena.  If  we  were 
permitted  to  speculate  on  the  subject 
we  might  think  that  probably  such 
was  the  object  of  the  counsel.  But 
the  record  shows  that  it  was  read  in 
evidence  and  the  effect  on  the  jury  of 
the  recital  of  such  a  number  of  re- 
ceipts, the  existence  of  none  of  which 
was  actually  proved,  might  well  have 
been  prejudicial  to  the  defendants.'' 
Jones  V.  Reilly,  174  N.  Y.  97,  106,  66 
N.  E.  649   (1903),  per  Cullen,  J. 
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introduce  such  admission  in  evidence,  as  proof  of  contents.  In 
England  the  rule  seems  to  be  established  that  he  may,  and  in  many- 
jurisdictions  in  the  United  States,  and  also  in  the  Canadian  courts, 
the  same  conclusion  has  been  reached,'  upon  the  principle  that  the 


§  3574-1.  Connecticut.- — ^Morey  v. 
Hoyt,  62  Conii.  542,  26  Atl.  127,  19 
L.  R.  A.  611   (1893). 

Indiama. — Combs  v.  Union  Trust 
Co.,  146  Ind.  6S8,  46  N.  E.  16    (1896). 

MaAne. — Blackington  v.  Rockland, 
66  Me.  332    (1876). 

Maryland. — Maurice  v.  Worden,  54 
Md.  233,  39  Am.  Rep.  364    (1880). 

Massachusetts. — Loomis  v.  Wad- 
hams,  8  Gray  557  (1857);  Smith  v. 
Palmer,  6  Cush.   513,  520    (1850).' 

Ohio. — Edgar  v.  Richardson,  33 
Ohio  St.  381,  31  Am.  Rep.  571 
(1878)  ;  Wolverton  v.  State,  16  Ohio 
173,  47  Am.  Dec.  373    (1847). 

Pennsiflvania. — ^Krise  v.  Neason,  66 
Pa.  St.  253  (1870). 

South  Carolina. — Hodges  v.  Tar- 
rant, 31  S.  C.  608,  9  S.  E.  1038 
(1889). 

Texas. — Hoefling  v.  Hambleton,  84 
Tex.  517,  19  S.  W.  689    (1892). 

Vermont. — Curtis  v.  Ingham,  2  Vt. 
287    (1829). 

Virginia. — Taylor  v.  Peck,  21 
Gratt.  11   (1871). 

United  States. — Paige  v.  Loring,  18 
Fed.  Gas.  No.  10,672,  1  Holmes  275 
(1873). 

England. — Reg  v.  Basingstoke,  14 
Q.  B.  611,  68  E.  C.  L.  611  (1851); 
Howard  v.  Smith,  10  L.  J.  C.  P.  245, 
3  M.  &  G.  354,  3  Scott  N.  R.  574,  42 
E.  C.  L.  139    (1841). 

Canada. — Rogers  v.  Card,  7  U.  C. 
C.  P.  89   (1857). 

"  The  evidence  was  claimed  as  an 
admission  of  the  contents  of  a  writing 
by  one  whose  admissions  were  rele- 
vant. It  was  claimed  as  primary  and 
not  secondary  evidence.  If  it  was 
primary  evidence  the  objection  taken 
is  not  tenable.    The  rule  that  the  oral 


admissions  of  a  party  against  himself 
and  those  claiming  under  him,  al- 
though relating  to  the  contents  of  a 
writing,  are  primary  evidence,  seems 
to  be  well  established,  whatever  we 
may  think  of  its  wisdom.  So  far  as 
we  are  aware  this  court  has  never  had 
occasion  to  consider  this  rule,  but  else- 
where the  weight  of  authority,  is  in 
its  favor.  It  is  established  in  Eng- 
land." Morey  v.  Hoyt,  62  Conn.  542, 
556,  26  Atl.  127,  19  L.  R.  A.  611  (1893), 
per  Torrance,  J. 

"  The  admissions  of  a  party  are 
competent  evidence  against  himself 
only  in  cases  where  parol  evidence 
would  be  admissible  to  establish  the 
same  facts,  in  other  words,  where 
there  is  not,  in  the  judgment  of  the 
law,  higher  and  better  evidence  in  ex- 
istence to  be  produced."  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  (N. 
Y.)   480,  486  (1832),  per  Nelson,  J. 

"If  such  evidence  were  inadmissible, 
the  difficulties  thrown  in  the  way  of 
almost  every  trial  would  be  nearly 
insuperable.  The  reason  why  such 
parol  statements  are  admissible,  with- 
out notice  to  produce,  or  accounting 
for  the  absence  of  the  written  instru- 
ment, is,  that  they  are  not  open  to 
the  same  objection  which  belongs  to 
parol  evidence  from  other  sources, 
where  the  written  evidence  might  have 
been  produced,  for  such  evidence  is 
excluded  from  the  presumption  of  its 
untruth,  arising  from  the  very  nature 
of  the  case,  where  better  evidence  is 
withheld;  whereas  what  a  party  him- 
self admits  to  be  true,  may  reason- 
ably be  presumed  to  be  so.  The 
weight  and  value  of  such  testimony  is 
quite  another  question.  That  will 
vary  according  to  the  circumstances, 
and  it   may  be   in   some   cases  quite 
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situation  here  presented  differs  from  that  in  which  it  is  proposed 
to  introduce  parol  proof  of  the  contents  from  other  sources.  In  the 
latter  case  the  presumption  is  said  to  arise  of  suppression,  fabrica- 
tion and  the  like,  if  the  writing  can  be  produced  and  is  not,  while 
in  case  of  an  admission,  it  is  said  that  that  which  has  been  admitted 
may  reasonably  be  presumed  to  be  true.  In  other  jurisdictions, 
however,  this  doctrine  has  been  repudiated,^  generally,  upon  the 


unsatisfactory  to  a  jury.  But  it  is 
enough  for  the  present  purpose  to  say, 
that  the  evidence  is  admissible."  Slat- 
terie  v.  Pooley,  6  M.  &  W.  664,  668 
(1840),  per  Parke,  B. 

Answer  to  interrogatories. —  "An- 
swers to  interrogatories  are  admis- 
sions of  the  party  under  oath,  and  the 
rule  that  parol  evidence  is  not  admis- 
sible to  prove  the  contents  of  docu- 
ments and  other  writings  or  other 
facts  shown  by  the  decree  of  a  court 
or  other  public  record,  does  not  apply 
in  all  its  strictness  to  the  admissions 
of  a  party.  Such  admissions  are  re- 
ceived as  primary  evidence."  Combs 
V.  Union  Trust  Co.,  146  Ind.  688,  693, 
46  N.  E.  16  (1896),  per  Monks,  J. 

2.  Alabama.— Frsdick  v.  Presley,  S9 
Ala.  457,  65  Am.  Dec.  413  (1856); 
Ware  v.  Eoberson,  18  Ala.  105 
(1850). 

Arkansas. — Halliburton  v.  Flet- 
cher, 22  Ark.  453  (1861);  Bivins  v. 
McElroy,  11  Ark.  33,  3  Am.  Dec.  258 
(1850). 

Florida. — -Bellamy  v.  Hawkins,  17 
Fla.  750   (1880). 

Georgia. — Floumoy  v.  Newton,  8 
Ga.  306   (1850). 

Illinois. — Prussing  v.  Jackson,  308 
111.  85,  69  N.  E.  771   (1904). 

Louisiana. — Clark  v.  Slidell,  5  Rob. 
330  (1843). 

Missouri. — Bank  of  North  America 
V.  Crandall,  87  Mo.  208   (1885). 

New  Jersey. — Cumberland  Mut  F. 
Ins.  Co.  v.  Giltinan,  48  N.  J.  L.  495,  7 
Atl.  434,  57  Am.  Rep.  586  (18S6). 

New  York. — Sherman  v.  People,  13 


Hun  575  (1878)  ;  Welland  Canal  Co. 
V.  Hathaway,  8  Wend.  480,  24  Am. 
Dec.  51    (1832). 

North  Carolina. — Threadgill  v. 
White,  33  N.'C.  591   (1850). 

Pennsylvania.  —  Commonwealth  ex 
rel.  McDowell  v.  County  Prison,  11 
Wkly.  Notes  Cas.  341  (1882). 

"  I  am  not  aware  of  any  principle 
in  the  law  of  evidence  which  will  au- 
thorize us  to  substitute  the  declara- 
tions of  a  party,  even  as  against  him- 
self, for  record  or  written  evidence, 
and  thereby  dispense  with  its  pro- 
duction. Such  admissions  rank  only 
with  oral  testimony,  and  are  entitled 
to  no  higher  consideration  in  deciding 
upon  the  competency  of  the  evidence. 
It  may  be  laid  down,  I  think,  as  an 
undeniable  proposition,  that  the  ad- 
missions of  a  party  are  competent  evi- 
dence against  himself  only  in  cases 
where  parol  evidence  would  be  admis- 
sible to  establish  the  same  facts,  or 
in  other  words,  where  there  is  not,  in 
the  judgment  of  the  law,  higher  and 
better  evidence  in  existence  to  be  pro- 
duced. It  would  be  a  dangerous  in- 
novation upon  the  rules  of  evidence, 
to  give  any  greater  effect  to  confes- 
sions or  admissions  of  a  party,  unless 
in  open  court,  and  the  tendency  would 
be  to  dispense  with  the  production  of 
the  most  solemn  documentary  testi- 
mony.'' Welland  Canal  Co.  v.  Hath- 
away, 8  Wend.  (N.  Y.),  480,  486,  24 
Am.  Dec.  51  (1832),  per  Nelson,  J. 

"  I  cannot  subscribe  to  what  was 
said  by  Parke,  B.,  in  that  case  *  ♦  • 
The  doctrine  there  laid  down  is  a, 
most  dangerous  proposition;  by  it  a 
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groiTnd  of  the  opportunity  for  fraud  which  would  exist  if  a  party 
could  establish  the  contents  of  a  writing  in  this  manner. 

§  3575.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed);  Loss  or  De- 
struction of  Original. —  Upon  its  being  established  to  the  satisfac- 
tion of  the  presiding  judge  that  a  writing,  which  is  relevant  to  the 
issue,  has  been  lost  or  destroyed,  proof  of  its  contents  may  then  be 
made  by  parol.  This  applies  alike  to  all  classes  of  constituent 
documents.  ■*     The  rule  requiring  the  production  of  the  original 


man  might  be  deprived  .of  an  estate 
of  £10,000  per  annum,  derived  from 
liis  ancestors  by  regular  family  deeds 
and  conveyances,  by  producing  a  wit- 
ness, or  by  one  or  tvro  conspirators 
who  might  be  got  to  swear  they  heard 
defendant  say  he  had  conveyed  away 
his  interest  therein  by  deed,  liad  mort- 
gaged or  otlierwise  incumbered  it; 
and  thus  by  this  facility  so  given,  the 
most  open  door  would  be  given  to 
fraud,  and  a  man  might  be  stripped 
of  his  estate  through  this  invitation 
to  fraud  and  dishonesty. 

It  is  said  it  ia  evidence  against  the 
person  himself  who  made  the  admis- 
sicjn,  and  that  there  is  no  danger  of 
untruth  in  what  a  man  admits  against 
himself.  Supposing  the  admission  to 
be  proved,  is  there  no  danger  of  mis- 
take or  misconception  of  the  contents 
of  a  written  instrument?  It  may  be 
long  and  difficult;  one  part  or  clause 
may  explain  or  qualify  another;  an 
unprofessional  or  ignorant  man  may 
be  led  to  believe  it  may  be  so  and  so, 
whereas  the  real  and  true  meaning 
may  be  the  very  reverse,  or  something 
very  different;  but  produce  the  deed 
or  writing,  litera  scripta  manet;  on 
which  side  is  the  security,  and  why 
depart  from  the  rule,  that  if  you 
want  to  give  evidence  of  the  contents 
of  a  writing,  the  writing  itself  must 
be  produced?  Is  there  no  danger  of 
untruth  or  misrepresentation  when 
used  against  the  party  making  the 
admission?     That  is  the  ground  put 


by  Parke,  B.,  and  in  which  I  cannot 
agree,  when  I  know  by  experience 
how  easy  it  is  to  fabricate  admission, 
and  how  impossible  to  eojme  prepared 
to  detect  the  falsehood.  Why  are 
writings  prepared  at  all,  but  to  pre- 
vent mistakes  and  misrepresentation? 
And  why,  having  taken  that  precau- 
tion, with  such  writing  at  hand,  and 
capable  of  being  produced,  is  the  same 
to  be  laid  aside,  and  inferior  and  less 
satisfactory  evidence  resorted  to?  If 
you  are  at  liberty  to  give  parol  e-vi- 
dence  of  the  contents  of  a,  writing, 
you  run  the  risk  of  introducing  parol 
evidence  to  vary  or  contradict  the 
written  evidence:  Is  that  the  law? 
Certainly  not."  Lawless  v.  Queale,  8 
Ir.  L.  E..  382,  38-5  (1845),  per  Penne- 
father,  C.  J. 

§  3575-1.  Alabama. — Evan  v. 
Shaneyfelt,  40  So.  333  (1906);  Weir 
v.  Hoss,   6  Ala.  881    (1844). 

Arkansas. — Steward  v.  Scott,  57 
Ark.  153,  20  S.  W.  1088    (1893). 

California.  —  Peope  v.  Murphy 
(Cal.  App.  1913),  129  Pac.  603;  Dc4- 
ger  V.  Jacobs,  19  Cal.  App.  197,  125 
Pac.  258  (1912)  ;  Morison  v.  Meik,  19 
Cal.  App.  139,  134  Pac.  869  (1912); 
Caulfield  v.  Sanders,  17  Cal.  569 
(1861)  ;  Bagley  v.  Eaton,  10  Cal.  135 
(1858). 

Colorado. — Eagan  v.  Mahoney,  24 
Colo.  App.  385,  134  Pac.  156  (1913); 
Mortgage  Trust  Co.  v.  Elliott,  36 
Colo.   238,   84   Pac.   980    (1906);    Op- 
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only  goes  to  the  extent  of  excluding  other  evidence  of  the  contents 
of  a  writing,  where  the  instrument  itself  is  available  and  within 
the  power  of  a  proponent  to  produce.  It  is  a  rule  of  exclusion  only 
to  that  extent.  It  does  not  say  that,  unless  the  proponent  can  pro- 
duce the  original  in  evidence,  he  is  precluded  from  showing  its 


penheimer  v.  Denver  &  E.  6.  R.  Co.,  9 
Colo.  330,  12  Pac.  »17    (1S86). 

Connecticut. — Brownell  v.  Palmer, 
22  Conn.  107  (1853)  ;  Bank  of  United 
States  V.  Sill,  5  Conn.  106, 13  Am.  Dec. 
44   (1823). 

Delaware. — State  v.  Matlaok,  5 
Pen.   (Del.),  401,  64  Atl.  259   (1905). 

Florida. — Edwards  v.  Rivers,  33 
Fla.  89,  17  So.  416    (1895). 

Georgia. — ^Hicks  &  Son  v.  Mozley  & 
Co.,  12  Ga.  App.  661,  78  S.  E.  133 
(1913)  ;  Garmany  v.  Lawton,  124  Ga. 
876,  53  S.  E.  669  (1905);  Baker  v. 
Adams,  99  Ga.  135,  35  S.  E.  28 
(1896)  ;  Shaeffer  v.  Georgia  R.  Co., 
66  Ga.  39   (1880). 

Idaho. — Mills  v.  Glenuon,  2  Ida. 
(Hasb.)   105,  6  Pac.  116    (1885). 

/Zimois.— People  v.  Henkle,  256  111. 
585,  100  N.  E.  175  (1912);  Switzer 
V.  Honn,  354  111.  631,  98  N.  E.  998 
(1912);  Kashgarian  v.  Janjigian, 
160  111.  App.  294  (1913);  Ellison  v. 
Glos,  248  111.  375,  93  N.  E.  763 
(1911);  Riidgear  v.  United  States 
Leather  Co.,  206  111  74,  69  S.  E.  30 
(1903). 

Indiana. — Lumbert  v.  Woodard,  144 
Ind.  335,  43  N.  E.  302,  55  Am.  St. 
Eep.  175  (1895)  ;  Curme  v.  Eauh,  100 
Ind.  347   (1884). 

India/n  Territory. — Missouri,  Kan- 
sas &  Texas  R.  Co.  v.  Elliott,  2  Indian 
Terr.  407,  51  S.  W.  1067   (1899). 

loiDa. — ^Muriphy  v.  Cochran  (Iowa 
1912),  134  N.  W.  1085;  Wolf  v.  Wolf, 
152  Iowa  121,  131  N.  W.  883  (1911)  ; 
Brier  v.  Davis,  122  Iowa  59,  96  N.  W. 
983   (1903). 

Kansas. — Gulliford  v.  McQuillen, 
75  Kan.  454,  89  Pac.  927  (1907); 
Western  Union  Tel.  Co.  v.  Collins,  45 


Kan.  88,  25  Pac.  187,  10  L.  R.  A.  515 
(1890). 

Kentucky. — Fuller  v.  Keesee,  31 
Ky.  Law  Rep.  1099,  104  S.  W.  700 
(1907);  Stokes  v.  Prescott,  4  B. 
Mon.  37  (1843)  ;  Grimes  v.  Talbot,  1 
A.  K.  Marsh.  305   (1818). 

Louisiana. — ]Moulierre  v.  Coco,  116 
La.  845,  41  So.  113  (1906);  Kidd's 
Succession,  53  La.  Ann.  3113,  28  So. 
353  (1900);  Billen  v.  White,  17  La. 
Ann.  10   (1865). 

Maine. — Gerry  v.  Herriek,  87  Me. 
219,  32  Atl.  883   (1895). 

Maryland. — Turner's  Executor  v. 
Turner,  98  Md.  33,  55  Atl.  1023 
(1903). 

Massachusetts. — Hersey  v.  Jones, 
138  Mass.  473  (1880)  ;  Turnpike  Corp. 
V.  Whiting,  10  Mass.  326,  6  Am.  Dec. 
134   (1813). 

Michigan. — People  v.  Dennis,  4 
Mich.   609,   69  Am.  Dee.   338    (1857). 

Minnesota. — Huntoon  v.  Brende- 
muehl,  124  M'inn.  54,  144  N.  W.  426 
(1914)  ;  Magie  v.  Herman,  50  Minn. 
434,  53  N.  W.  609,  36  Am.  St.  Eep. 
660  (1893);  Molin  v.  Barton,  37 
Minn.  530,  8  N.  W.  675    (1881). 

Mississippi. — Turner  v.  Thomas,  77 
Miss.  864,  38  So.  803    (1900). 

Missouri. — ^Kries  v.  Holladav-Klotz 
Land  &  Lumber  Co.,  131  Mb.  App. 
184,  98  S.  W.  1086  (1906)  :  State  v. 
Barrington  198  Mo.  23.  95  S.  W.  235 
(1906);  Brookshire  v.  Cliillicothe, 
Town  Mut.  F.  Ins.  Co.,  91  Mo.  App. 
599  (1901);  Morley  v.  Weaklpy,  86 
Mo.  451   (1S85). 

Montana. — Finch  v.  Kent,  24  Mont. 
268,  61  Pac.  653   (1900). 

'Nehraska. — Mack  v.  Mack  (Neb. 
1913),  143N.  W.454;  Risher  v.  Mads- 
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terms.  If  such  were  the  case  a  hardship  would  frequently  be  im- 
posed upon  a  litigant  and  he  would  be  unable  to  establish  rights 
evidenced  by  a  writing,  which,  through  no  fault  of  his  own,  he  is 
unable  to  produce.  Such  is  not  the  purpose  of  judicial  tribunals. 
Their  objective  point  is  the  discovery  of  truth  and  the  administra- 


den,  94  N«b.  72,  142  N.  W.  700 
(1913);  Larson  v.  Cox,  68  Neb.  44, 
93  N.  W.  1011  (1903). 

Hew  Hampshire. — Scammon  v. 
Scammon,  33  N.  H.  52   (1856). 

JVew  Jersey. — Corona  Kid  Co.  v. 
Lichtman,  84  N.  J.  L.  363,  86  Atl.  371 
(1913)  ;  Jolinson  v.  Arnwine,  42  N.  J. 
L.  451,  36  Am.  Rep.  527   (1880). 

ffeto  Mexico. — Romero  v.  Wagner, 
3  N.  M.  167,  3  Pac.  50   (1884). 

Jfetti  York. — Sundelevitz  v.  Four- 
teenth Street  Bank,  127  N.  Y.  Suppl. 
315  (1911)  ;  People  v.  Ellenbogen,  114 
App.  Div.  183,  99  N.  Y.  Suppl.  897 
(1906);  Holmea  v.  Rogers,  4  N.  Y. 
St.  Rep.  426  (1887)  ;  Enders  v.  Stern- 
bergh,  2  Abb.  Dec.  31,  1  Keyes  264, 
33  How.  Pr.  464   (1869). 

North  Carolina. — ^Christman  v. 
Postal  Telegraph  Co.,  159  N.  C.  195, 
74  S.  E.  325  (1912);  Jennings  v. 
Rfievca,  101  N.  C.  447,  7  S.  E.  897 
(1888). 

Ohio. — John  v.  John,  Wright  584 
(1834). 

Oklahoma. — Redus  v.  Mattison,  30 
Okla  720,  121  Pae.  253  (1912)  ;  Ran- 
dolph V.  Hudson,  12  Okla.  516,  74  Pac. 
946    (1903). 

PennsylvanAa. — In  re  Daly's  Estate, 
55  Pa.  Super.  Ct.  488  (1914);  Boals- 
burg  Water  Co.  v.  State  College 
Water  Co.,  240  Pa.  St.  198,  87  Atl. 
609  (1913)  ;  Gould  v.  Lee,  55  Pa.  St. 
99    (1867). 

South  Carolina. — Benbow  v.  Har- 
vin,  92  S.  C.  180,  75  S.  B.  414  (1912)  ; 
Hunter  v.  Hunter,  63  S.  C.  78,  41  S. 
E.  33,  90  Am.  St.  Rep.  663  (1901); 
Perry  v.  Jeffries,  61  S.  C.  392,  39  S. 
E.  515   (1901). 

South  Dakota, — State  t.  Pierre,  15 


S.  D.  559,  90  N.  W.  1047   (1902). 

Tennessee. — Amis  v.  Marks,  3  Lea. 
568    (1879). 

Texas. — Hassard  v.  May  (Civ.  App. 
1913),  152  S.  W.  665;  Day  V.  State, 
51  Tex.  Or.  324,  101  S.  W.  806 
(1907)  ;  Missouri  K.  &  T.  Ry.  Co.  v. 
Morrison  (Tex.  Civ.  App.  1906),  94 
S.  W.  173;  Latta  v.  Wiley  (Tex.  Civ. 
App.  1906),  92  S.  W.  433;  Judd  v. 
State,  35  Tex.  Civ.  App.  418,  62  S.  W. 
543  (1901);  Hunter  v.  Lanius,  83 
Tex.  677,  18  S.  W.  201   (1892). 

Vermont. — White  v.  Central  Ver- 
mont Ry.  Co.  (Vt.  1914),  89  Atl.  618; 
In  re  Rogers'  Will,  80  Vt.  259,  67  Atl. 
726  (1907);  Rogers  v.  Swauton,  54 
Vt.  585   (1882). 

Virginia. — Beirne  v.  Eosser,  26 
Gratt.  537   (1875). 

Washinffton. — State  v.  Champoux, 
33  Wash.  339,  74  Pac.  557   (1903). 

West  Virginia. — Austin  v.  Callo- 
way (W.  Va.  1914),  80  S.  E.  361; 
Birch  River  Boom  &,  Lumber  Co.  v. 
Glendon  Boom  &  Lumber  Co.,  71  W. 
Va.  507,  76  S.  E.  973  (1913)  ;  Edgell 
V.  Conaway,  24  W.  Va.  747   (1884). 

Wisconsin. — Kelley,  Maus  &  Co.  v. 
La  Crosse  Carriage  Co.,  120  Wis.  84, 
97  N.  W.  674  (1903);  Mullenback  v. 
Batz,  49  Wis.  499,  5  N.  W.  942 
(1880). 

United  States. — Consolidated  Rub- 
ber Tire  Co.  v.  Goodrich  Co.,  195 
Fed.  704  (1912)  ;  Russo  Chinese 
Bank  v.  National  Bank  of  Commerce, 
187  Fed.  80,  109  C.  C.  A.  398  (1911)  ; 
Burton  v.  Driggs,  20  Wall.  125,  23  L. 
ed.  299  (1873);  Riggs  v.  Taylor,  9 
Wheat.  483,  6  L.  ed.  140  (1824). 

England. — Blair  v.  Ormond,  1  De  & 
Sur.  428,  11  Jur.  665  (1847)  ;  Gather- 
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tion  of  justice  between  litigants,  to  accomplish  whicli  they  en- 
deavor, in  the  exercise  of  sound  reason,  to  so  administer  the  law  of 
evidence  as  to  preserve  and  protect  substantive  rights.  Therefore, 
upon  its  being  satisfactorily  shown  that  a  party  is  unable  to  pro- 
duce the  original  in  evidence,  as  where  it  is  lost  or  destroyed,  the 
so-called  "  best  evidence  rule  "  permits  proof  of  the  contents  of  a 
writing  to  be  made  by  the  best  evidence  of  which  the  nature  of  the 
case  will  admit. 

§  3576.  (Best  Evidence  Rule;  Appplication  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed;  Loss  or  De= 
struction  of  Original) ;  Evidence  to  Establish. — Although  a  fre- 
quent, if  not  the  usual  mode,  of  proving  the  loss  of  a  document  is 
by  an  affidavit  to  that  effect,^  yet  loss  may  also  be  established  by 


cole  V.  Miall,  10  Jur.  337,  15  L.  J. 
Exch.  179,  15  M.  &  W.  319   (1846). 

"  That  rule  which  is  the  most  uni- 
versal, namely,  that  the  best  evidence 
the  nature  of  the  case  will  admit, 
shall  be  produced,  decides  this  objec- 
tion; for  it  is  only  another  form  of 
expression  for  the  idea,  that  when 
you  lose  the  higher  proof  you  may 
offer  the  next  best  in  your  power. 
The  ease  admits  of  no  beter  evidence 
than  that  which  you  possess,  if  the 
superior  proof  has  been  lost  without 
your  fault.  The  rule  does  not  mean 
that  men's  rights  are  to  be  sacrificed 
and  their  property  lost,  because  they 
cannot  guard  against  events  beyond 
their  control.  It  only  means  that,  so 
long  as  the  higher  or  superior  evi- 
dence is  within  your  possession  or 
may  be  reached  by  you,  you  shall 
give  no  inferior  proof  in  relation  to 
it."  -Thomas  v.  Thomas,  2  La.  166, 
168  (1831),  per  Porter,  J. 

"And  therefore  it  appears,  that  it 
is  dangerous  to  suffer  any  who  by  the 
law  in  pleading  ought  to  show  the 
deed  itself  to  the  court,  upon  the 
general  issue  to  prove  in  evidence  to 
a  jury  by  witnesses  that  there  was 
such  a  deed,  which  they  have  heard 
and  read;  or  to  prove  it  by  a  copy; 
for  the  viciousness,  rasures,  or  inter- 


lineations, or  other  imperfections  in 
these  cases,  will  not  appear  to  the 
court;  or  peradventure  the  deed  may 
be  upon  condition,  limitation,  with 
power  of  revocation,  and  by  this  way 
truth  and  justice,  and  the  true  reason 
of  the  common  law  would  be  sub- 
verted. But  yet  in  great  and  notori- 
ous extremities,  as  by  casualty  of  fire, 
that  all  his  evidences  were  burned  in 
his  house,  there  if  that  should  ap- 
pear to  the  judge,  they  may,  in  favor 
of  him  who  has  so  great  a  loss  by  fire, 
suffer  him  upon  the  general  issue  to 
prove  the  deed  in  evidence  to  the  jury 
by  witnesses,  that  affliction  be  not 
added  to  affliction ;  and  if  the  jury 
find  it,  although  it  be  not  showed 
forth  in  evidence,  it  shall  be  good 
enough."  Doctor  Leyfield's  Case, 
Part  10,  Co.  Rep.  88,  92   (1610). 

§  3576-1.  California. — Fallon  v. 
Dougherty,  13  Cal.  104  ( 1859 )  ;  Bog- 
ley  V.  McMickle,  9  Cal.  430   ( 1858 ) . 

Connecticut. — Fitch  v.  Bogue,  19 
Conn.  285    (1848). 

Georgia. — Morgan  v.  Jones,  24  Ga. 
155   (1858). 

Illinois. — Blake  v.  Fash,  44  111.  302 
(1867);  Palmer  v.  Logan,  4  111.  66 
(1841). 

Kentuchy. — Spears  v.  Chrisman,  4 
J.  J.  Marsh.  47   (1830). 
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other  evidence,  such  as  by  the  testimony  of  the  person  last  in  pos- 
session of  the  instrument.^  It  should  appear  either  from  the  testi- 
mony of  such  person,  if  he  can  be  produced,  or  by  some  other  satis- 
factory evidence,  that  the  writing  is  not  in  the  former's  possession.* 


Louisiana. — Porter  v.  His  Cred- 
itors, 18  La.  495   (1S41). 

Mame.— Tobin  v.  Shaw,  45  Me.  331 
(1858). 

Massachusetts. — Joannes  v.  Ben- 
nett, 5  Allen  169  (1862);  Almy  v. 
Reed,  10  Cush.  431   (1852). 

New  Hampshire. — Stevens  v.  Reed, 
37  N.  H.  49   (1858). 

New  York. — Blade  v.  Nolan,  13 
Wend.  173   (1834). 

North  Carolina. — Smith  v.  Wilson, 
18  N.  C.  40   (1834). 

Oftio.— Wells  V.  Martin,  1  Ohio  St. 
386   (1853). 

Tennessee. — Smith  v.  Martin,  3 
Overt.  208   (1813). 

Vermont. — Clark  v.  Marsh,  20  Vt. 
338    (1848). 

United  States. — Tayloe  v.  Riggs,  1 
Pet.  391,  7  L.  ed.  275  (1828)  ;  Riggs 
V.  Tayloe,  9  Wheat.  483,  486,  6  L.  ed. 
140    (1824). 

"  This  case  must  be  reversed  for 
want  of  sufficient  preliminary  proof 
of  the  inability  of  the  plaintiff  to  pro- 
duce the  original  deed  from  Sutter  to 
Hammersly,  through  whom  she  de- 
raigns  title  to  the  premises  in  contro- 
versy, to  authorize  the  admission  of 
the  record  copy.  The  evidence  intro- 
duced only  shows  a  search  by  the 
agent  of  the  plaintiff  and  inquiry  of 
Hammersly.  It  does  not  appear  that 
the  plaintiff  herself  has  not  the  pos- 
pession  or  control  of  the  original. 
Her  affidavit,  in  the  absence  of  other 
evidence,  should  have  been  offered  on 
the  point."  Fallon  v.  Dougherty,  12 
Cal.  104,  105  (1859),  per  Field,  J. 

2.  Hale  v.  Darter,  10  Humph. 
(Tenn.),  92   (1849). 

"  It  has  repeatedly  been  held  that 
the  person  last  kno'wn  to  have  been  in 


possession  of  the  paper  must  be  ex- 
amined as  a  witness,  to  prove  its  loss, 
and  that  even  if  he  is  out  of  the  State, 
his  deposition  must  be  procured  if 
practicable,  or  some  good  excuse  given 
for  not  doing  so."  Kearney  v.  Mayor, 
92  N.  Y.  617,  621  (1883),  per  Rapallo, 
J. 

"  That  there  has  been  diligent 
search  and  inquiry  made  of  the  proper 
person  and  in  the  proper  place  for  the 
lost  deed;  that  the  loss  must  be 
proved,  if  possible,  by  the  person  in 
whose  custody  it  was  at  the  time  of 
the  loss,  if  such  person  be  living;  and 
if  dead,  application  should  be  made  to 
his  representatives  and  search  made 
among  the  documents  of  the  de- 
ceased." Trimble  v.  Edwards,  84  Tex. 
497,  500  19  S.  W.  772  (1892),  per  Gar- 
rett, J. 

3.  Alabama. — Bogan  v.  McCutchen, 
48  Ala.  493  (1872);  Judson  v. 
Eslava,  Minor,  71,  12  Am.  Dee.  33 
(1823). 

California. — King  v.  Randlett,  33 
Cal.  318  (1867)  ;  Norris  v.  Russell,  5 
Cal.  249   (1855). 

Colorado. — Swink  v.  Bohn,  6  Colo. 
App.   517,  41  Pac.   838    (1895). 

Georgia. — Seisel  v.  Register,  65  Ga. 
662   (1880). 

Illinois. — Prussing  v.  Jackson,  208 
111.  85,  69  N.  E.  771  (1904)  ;  Kanka- 
kee Coal  Co.  V.  Crane  Bros.  Mfg.  Co., 
38  111.  App.  555  (1890);  Mariner  v. 
Saunders,  10  111.  113   (1848). 

Indiana. — Murray  v.  Buchanan,  7 
Blaclvf.  549   (1845). 

Kansas. — Lee  v.  Bermingham,  30 
Kan.  312.  1  Pac.  73    (1883). 

Kentucky. — Nutall  v.  Brannin,  5 
Bush.  11  (1868). 

Minnesota. — Nelson  v.  Central  Land 
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Writing  not  traceable  to  one  person. —  In  case  it  is  not  clear  in 
whose  possession  the  writing  may  have  last  been,  that  is,  if  it  can 
not  be  traced  to  one  particular  person,  but  the  evidence  tends  to 
show  that  it  was  equally  likely  to  have  been  in  the  possession  of 


Co.,  35  Minn.  408,  39  N.  W.  131 
(1886). 

Missouri. — Apperson  v.  Ingram,  13 
Mo.  59   (1848). 

Nebraska. — Myers  v.  Bealer,  30 
Nebr.  380,  46  N.  W.  479   (1890). 

New  Jersey. — Koehler  v.  Schilling, 
70  N.  J.  L.  585,  57  Atl.  154    (1904). 

New  York. — Kearney  v.  City  New 
York,  93  N.  Y.  617   (1883). 

North  Carolina. — Harven  v.  Hun- 
ter, 30  N.  C.  464  (1848);  Allen  V. 
Barkley,  11  N.  C.  30   (1835). 

Oklahoma. — Richardson  v.  Fellner, 
9  Okla.  513,  60  Pac.  370   (1900). 

Pennsylvania^ — Hemphill  v.  Mc- 
Climans,  34  Pa.  St.  367   (1855). 

South  Carolina. — O'Neal  v.  Isbell, 
9  Eich.  367    (1856). 

Tennessee. — Tyree  v.  Magness,  1 
Sneed.  376    (1853). 

Teosas.- — Bounds  v.  Little,  75  Tex. 
316,  13  S.  W.  1109  (1889);  Dunn  v. 
Choate,  4  Tex.  14  (1849). 

United  States. — United  States  v. 
Eeyburn,  6  Pfit.  353,  8  L.  ed.  434 
(1833). 

England. — R.  v.  Saffron  Hill,  1  E. 
&  B.  93,  33  L.  J.  M.  C.  23,  73  E.  C. 
L.   93    (1853);   R.  v.  Piddlehinton,   3 

B.  &  Ad.  460,  1  L.  J.  M.  C.  43,  33  E. 

C.  L.  807    (1833). 

"  Where  a  paper,  the  contents  of 
■which  are  necessary  to  be  used  on  a 
trial,  is  lost  or  destroyed,  the  fact 
that  the  paper  once  existed  must  be 
proved;  and  if  positive  proof  of  the 
destruction  cannot  be  had,  it  must  be 
shown  that  a  bona  fide  and  diligent 
search  has  been  made  for  it  in  vain, 
where  it  was  likely  to  be  found. 
*  *  *  And,  in  general,  the  loss  of 
it  must  be  proved  by  the  person  in 
whose  hands  it  was  at  the  time  of 


the  loss,  or  to  whose  custody  it  is 
traced,  if  that  person  be  living.  Rex 
V.  Castleton,  6  T.  R.  236;  Williams  v. 
Younghusband,  1  Stark.  Cas.  139, — ; 
Jackson  v.  Frier,  16  Johns.  193.  We 
think  the  plaintiff,  in  the  proof  he  ad- 
duced of  the  loss  of  the  paper,  did 
not  bring  himself  within  the  rule. 
Without  adverting  particularly  to  the 
fact,  that  it  does  not  appear  that  the 
search  was  made  in  the  place  where 
the  paper  was  most  likely  to  be  found, 
it  is  sufficient  to  throw  a  doubt  about 
the  case  that  Johnson,  in  whose  cus- 
tody the  law  had  placed  the  paper, 
was  in  court  and  did  not  testify,  nor 
was  he  called  upon  to  testify,  to  the 
loss.  He  was  the  proper  person,  un- 
der the  circumstances,  to  prove  the 
loss,  and  indeed,  the  only  one  who 
could  establish  it  satisfactorily.  Mur- 
ray V.  Buchanan,  7  Blackf.  (Ind.)  549, 
550   (1845),  per  Sullivan,  J. 

"  The  question  is,  was  the  loss  of 
the  instrument  properly  accounted 
for,  so  as  to  make  competent  oral 
testimony  of  its  contents:  The  record 
shows  that  on  the  trial  of  the  cause 
in  the  county  court  the  warranty  was 
introduced  in  evidence,  and  after  the 
trial  it  was  left  in  the  custody  of  the 
county  judge.  To  account  for  the  loss 
of  the  papers  J.  N.  Bush  was  called 
and  sworn,  and  testified  as  follows: 
'  In  regard  to  the  warranty,  I  would 
state  that  it  was  introduced  in  evi- 
dence as  an  exhibit  there  on  the  trial, 
and  I  have  been  unable,  since  the  trial 
of  the  case  in  the  county,  to  find  any 
exhibits  in  the  case — I  mean  the  pa- 
pers in  the  lower  court;  had  the 
county  judge  search  for  them;  I  have 
been  through  all  the  papers  there  and 
'have  been  unable  to  find  any  papers 
or  exhibits  we  had.    The  other  papers 
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any  one  of  several,  then  evidence  should  be  introduced  tending  to 
show  that  it  was  not  in  the  possession  of  any  of  such  persons. 
Thus,  where  it  is  doubtful  whether  a  letter  is  in  the  possession  of 
the  addressee  or  of  the  party  who  wishes  to  use  its  contents  as  evi- 
dence, it  must  be  shown  that,  after  the  use  of  due  diligence,  it  can 
not  be  found  in  the  possession  of  either.*    Similarly,  in  the  ease  of 


I  found  in  Sabin'a  ofuce;  our  exhibits 
I  have  been  unable  to  find.' 

The  foregoing  is  all  the  testimony 
in  the  case  explaining  the  failure  to 
produce  the  original  warranty.  It 
does  not  appear  that  the  paper  ia  not 
in  existence.  It  was  left  with  the 
county  judge  and  he  was  not  called  to 
testify  what  search,  if  any,  he  had 
made  for  the  missing  paper. 

For  all  that  appears  from  this  rec- 
ord, it  is  where  the  county  judge  can 
place  his  hands  upon  it  at  any  time. 
The  person  in  whose  custody  the  pa- 
per was  left  should  have  been  called 
to  establish  that  it  was  lost,  before 
receiving  oral  testimony  of  its  con- 
tents." Myers  v.  Bealer,  30  Neb.  280, 
287,  46  N.  W.  479  (1890),  per  Norval, 
J. 

The  deposition  of  the  person  last  in 
possession  should  be  procured  if  he  is 
out  of  the  state. 

"  The  first  glaring  defect  is  that  al- 
though the  paper  was  last  seen  in 
Scanlan's  possession,  and  although  the 
witness  says  that  Scanlan  subse- 
quently assisted  in  the  search  for  it, 
he  was  not  examined  as  a  witness. 
The  only  excuse  offered  for  this  omis- 
sion is  the  testimony  of  the  plaintiff 
that  since  the  assignment  of  the  claim 
to  him,  Scanlan  has  not  been  living  in 
the  city,  county  and  State  of  New 
York.  It  was  not  shown,  however, 
that  there  was  any  difficulty  in  reach- 
ing him,  and  it  has  repeatedly  been 
held  that  the  person  last  known  to 
have  been  in  possession  of  the  paper 
must  be  examined  as  a  witness,  to 
prove  its  loss,  and  that  even  if  he  is 
out  of  the  State,  his  deposition  must 
be   procured   if   practicable,   or   some 


good  excuse  given  for  not  doing  so." 
Kearney  v.  City  of  New  York,  92  N. 
Y.  617,  621  (1883),  per  Rapallo,  J. 

4.   "  In  this  case,  as  the  witness  could 
not  remember  to  whom  he  delivered 
the  said  letter,  whether  to  the  defend- 
ant's agent,  or  the  plaintiff,  the  sec- 
ondary evidence,  the  witness'  recollec- 
tion of  its  contents,  should  not  have 
been  received,  until  it  was  shown  that 
the  letter  was  not  in  the  possession  of 
either  or  was  lost  or  destroyed;   for 
until  this  was  shown,  it  did  not  ap- 
pear that  better  evidence  did  not  exist. 
No  proof,  whatever,  was  made  to  show 
that  the  letter  was  not  in  the  posses- 
sion   of    the    defendant's    agent.      If 
within   the   reach   of   process   of   the 
court,  he  should  have  been  subpoenaed 
to  produce  it,  or  to  prove  that  after 
careful  examination,  it  could  not  be 
found  or  if  he  received  it,  it  had  been 
delivered  to  the  plaintiff.    The  plain- 
tiff was  examined  as  a  witness,  and 
stated  he  had  read  the  said  letter;  he 
did  not,  however,  state  it  was  deliv- 
ered to  him  by  the  witness  Gillen,  or 
by  the  agent.    It  is,  therefore  just  as 
probable,  and  perhaps  more  so,  that 
it   had   been    shown   to   him   by   the 
agent,  to  whom  it  was  returned  after 
it  was  read.    If  it  had  appeared  that 
the  letter  was  delivered  to  him  by  the 
carrier,  or  shown  to  and  left  with  him 
by  the  defendant's  agent,  he  did  not 
satisfactorily  prove  it  was  either  lost 
or  destroyed.    He  said  he  had  looked 
among  his  papers  for  it,  and  could  not 
find  it;  that  he  might  have  overlooked 
it,  but  thought   it   might  have  been 
lost    or    destroyed.      We    think    this 
shows  his  examination  was  not  what 
the  law  requires,  a  diligent  search.   It 
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a  deed  whieh  was  left  in  a  store,  a  search  of  the  store  about  a  year 
after  it  had  been  left  there  was  not  regarded  as  sufficient,  it  being 
held  that  the  person  who  was  the  occupant  of  the  store  during  that 
period  and  who  was  within  reach  of  the  process  of  the  court,  should 
have  been  produced.^ 

Admissions. —  Evidence  may,  also,  be  introduced  of  the  admis- 
sion of  an  opponent  to  the  same  effect.* 

§  3577.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Ottier  Than  by  Original  Allowed;  Loss  or  De= 
struction  of  Original) ;  Amount  of  Proof  Required. —  No  specific 
rule,  applicable  in  all  cases,  can  be  formulated,  as  to  what  shall 
constitute  sufficient  proof  of  the  loss  or  destruction  of  the  original, 
to  authorize  the  admission  of  secondary  evidence  of  the  contents. 
It  is  dependent,  to  a  great  extent,  upon  the  circumstances  of  the 
case  and  the  nature  of  the  instrument.^     Where  the  writing  was 


does  not  even  seem  to  have  satisfied 
himself,  that  if  the  letter  had  been 
delivered  to  or  left  with  him,  it  was 
either  lost  or  destroyed.  The  best  he 
could  say  was,  that  he  thought  it 
might  have  been  lost  or  destroyed. 
Under  the  circumstances  of  this  case, 
this  was  not  sufficient  to  let  in  sec- 
ondary evidence."  Bogan  v.  McCut- 
cben,  48  Ala.  493,  496  (1872),  per 
Peck,  C.  J. 

5.  "  The  evidence  of  the  loss  was  in- 
sufficient. It  showed  that  in  all  prob- 
ability the  bill  of  sale  was  left  in  the 
plaintiff's  store  at  Yorkville  at  the 
time  the  plaintiflF  sold  out  and  de- 
livered possession  of  the  store  and  its 
contents  to  his  nephew.  His  nephew 
at  the  time  of  the  trial,  was  in  the 
county  and  in  reach  of  the  process 
of  the  court,  yet  he  was  neither  called 
as  a  witness  as  to  what  had  become 
of  the  bill  of  sale,  nor  does  it  appear 
that  he  was  ever  questioned  by  the 
plaintiff  touching  the  missing  docu- 
ment. It  is  true  that  the  plaintiff 
searched  the  store  about  a  year  after 
the  nephew  took  possession,  but  that 
was  not  sufficient.  Under  the  circum- 
stances    detailed    by     the     plaintiff, 


which  are  very  similar  to  those  pre- 
sented in  the  case  just  cited,  inquiry 
should  have  been  made  of  the  nephew 
for  the  missing  document  in  order  to 
sufficiently  establish  its  loss.  It  does 
not  appear  that  any  search  was  made 
for  the  purpose  of  this  trial."  King 
V.  Randlett,  33  Cal.  318,  320  (1867), 
per  Sanderson,  J. 

6.  Pentecost  v.  State,  lO?  Ala.  81, 
18  So.  146  (1894). 

§  3577-1.  Wiseman  v.  Northern  Pac. 
R.  Co.,  20  Oreg.  425,  26  Pac.  272,  23 
Am.  St.  Rep.  135  (1891). 

"  In  accounting  for  the  absence  of 
a  writing,  material  testimony  in  the 
cause,  so  as  to  let  in  secondary  evi- 
dence of  its  contents,  no  universal 
rule  can  be  declared  which  will  be  ap- 
plicable to  every  case.  The  testimony 
is  addressed  to  the  presiding  judge, 
and  he  pronounces  on  its  sufficiency. 
He  must  be  reasonably  convinced  that 
it  has  been  destroyed,  is  lost  or  is 
beyond  the  reach  of  the  court's  pro- 
cess. A  material  inquiry  in  such  cases 
is,  whether  or  not  there  was  a  prob- 
able motive  for  withholding  this  high- 
est and  best  evidence.  Whenever  the 
court  is  able  to  answer  this  inquiry  in 
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not  of  such  a  character  that  a  person  would,  naturally,  exercise  any 
considerable  degree  of  care  to  preserve  it,  the  court  would  not  be 
as  insistent  upon  the  same  amount  of  proof  being  furnished,  to 
establish  its  loss  or  destruction,  as  would  be  required  in  the  case  of 
some  instrument,  such  as  a  deed,  which  ordinary  persons  usually 
guard  with  much  caution,  preserving  them,  under  conditions  and 
in  places,  where  they  can  readily  obtain  them  and  where  the 
chances  of  their  loss  or  destruction  are  minimized.^    In  the  former 


the  negative,  leas  evidence  vpill  satisfy 
its  conscience,  than  if  suspicious  cir- 
cumstances attended  the  transaction. 
As  a  rule  there  must  be  careful  search 
at  the  place  where  it  was  last  known 
to  be,  if  its  place  of  custody  can  be 
traced  or  remembered.  If  not,  then 
such  search  must  be  made  at  any  and 
every  place  where  it  would  likely  be 
found."  Jernegan  v.  State,  81  Ala. 
58,  60,  1  So.  72  (1886),  per  Stone,  C.  J. 

2.  Houghtalllng  v.  Houghtalling 
(Iowa,  1907),  112  N.  W.  197  (holding 
that  proof  of  loss  should  be  clear  in 
case  of  a  deed) . 

"  The  amount  of  evidence  required 
to  prove  the  loss  of  a  written  instru- 
ment, for  the  purpose  of  admitting 
secondary  evidence  of  its  contents,  de- 
pends, in  a  great  measure  upon  the 
nature  of  the  instrument  and  the  cir- 
cumstances of  the  case.  *  *  *  Thus, 
it  is  obvious,  that  the  same  evidence 
ought  not  to  be  required,  to  prove  the 
loss  of  a  promissory  note,  after  the 
debt  had  been  paid,  and  the  note  taken 
up  by  the  maker,  as  would  be  requi- 
site to  establish  the  loss  of  a  deed, 
under  which  a  party  claimed  title. 
For,  it  is  not  usual  to  preserve  instru- 
ments of  the  former  character,  after 
the  debts  which  they  represent  have 
been  paid;  while  title-deeds  are  gen- 
erally kept  with  care."  Waller  v. 
Eleventh  School  District,  22  Conn. 
326,  334  (1853),  per  Waite,  J. 

"  To  lay  the  foundation  for  second- 
ary evidence  it  was  necessary  to  prove 
that  he  had  made  a  diligent  and  un- 
successful search  for  the  original  pa- 


per in  the  place  or  places  where  it  was 
most  likely  to  be  found. 

The  degree  of  diligence  necessary, 
it  may  not  be  easy  to  define,  as  each 
case  must  in  a  measure  depend  on  its 
own  peculiar  circumstances.  As  a 
general  rule,  however,  it  must  appear 
that  the  party  has  in  good  faith  ex- 
hausted in  a  reasonable  degree,  all  the 
sources  of  information  and  means  of 
discovery,  which  were  accessible  to 
him,  and  which  the  nature  of  the  case- 
would  naturally  suggest. 

If  the  instrument  be  one  of  import- 
ance, and  such  as  the  owner  had  a 
direct  interest  in  preserving,  greater 
diligence  should  be  required  than  in 
cases  where  the  paper  is  of  little  or 
no  value,  in  the  preservation  of  which, 
one  is  not  expected  to  exercise  such 
care."  Bartlett  v.  Robbins,  53  Md. 
485,  495   (1879),  per  Robinson,  J. 

"  The  evidence  of  a  document  being 
lost,  upon  which  secondary  evidence 
may  be  given  of  its  contents,  may 
vary  much,  according  to  the  nature  of 
the  paper  itself,  the  custody  it  is  in, 
and,  indeed,  all  the  surrounding  cir- 
cumstances of  the  particular  matter 
before  the  court  and  jury.  A  paper 
of  considerable  importance,  which  is 
not  likely  to  be  permitted  to  perish, 
may  call  for  a  much  more  minxite  and 
accurate  search  than  that  which  may 
be  considered  as  waste  paper,  which 
nobody  would  be  likely  to  take  care 
of."  Gathercole  v.  Nual,  15  M.  &  W. 
319,  329   (1846),  per  Pollock,  C.  B. 

"All  evidence  is  to  be  considered 
with  regard  to  the  matter  with  re- 
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case,  a  slight  amount  of  proof  might  be  considered  sufficient,  while, 
in  the  latter  instance,  the  presiding  judge  would  insist  upon  evi- 
dence of  much  more  convincing  effect.*  Thus,  in  the  case  of  letters 
which  a  party  might  reasonably  suppose  would  never  be  of  any 
particular  value  and  that  no  occasion  might  ever  arise  for  their  use 
in  the  future,  such  fact  would  be  considered  by  the  presiding  judge, 
in  connection  with  a  slighter  degree  of  proof  of  inability  to  pro- 
duce them  *  than  would  be  required  in  the  case  of  sOme  other  writ- 


spect  to  which  it  is  produced.  Now  it 
appears  to  be  a  very  different  thing, 
whether  the  subject  of  inquiry  be  -a, 
useless  paper,  which  may  reasonably 
be  supposed  to  be  lost,  or  whether  it 
be  an  important  document  which  the 
party  might  have  an  interest  in  keep- 
ing, and  for  the  non-production  of 
which  no  satisfactory  reason  is  as- 
signed. *  *  *  Xhis  being  a  case, 
therefore,  where  the  loss  or  destruc- 
tion of  the  paper  may  almost  be  pre- 
sumed, very  slight  evidence  of  its  loss 
or  destruction  is  sufficient."  Brewster 
V.  Sewell,  3  B.  &  Aid.  396,  29S  (1820), 
per  Abbott,  C.  J. 

3.  The  degree  of  diligence  which 
shall  be  considered  necessary,  in  any 
case,  will  depend  upon  the  character 
and  importance  of  the  document,  the 
purposes  for  which  it  is  expected  to 
be  used,  and  the  place  where  a  paper 
of  that  kind  may  naturally  be  sup- 
posed to  be  found.  If  the  document 
be  a  valuable  and  important  one, 
which  the  owner  would  be  likely  to 
preserve,  a  more  diligent  search  will 
be  required  than  if  the  document  is 
of  little  or  no  value.  The  purposes 
for  which  it  is  proposed  to  use  it  on 
the  trial  will  also  have  an  important 
bearing  in  determining  the  degree  of 
diligence  required.  If  the  cause  of  ac- 
tion or  defense  is  founded  on  the  sup- 
posed writing.  The  party  offering  the 
evidence  wiU  be  required  to  show  a 
greater  degree  of  diligence  in  the  at- 
tempt to  produce  the  original  than  if 
it  is  desired  to  be  used  as  evidence  in 

26 


some  collateral  matter.  The  proof  of 
search  and  proof  of  loss  required  is 
always  proportionate  to  the  character 
and  value  of  the  paper  supposed  to  he- 
lost."  Wiseman  v.  Northern  Pac.  R. 
Co.,  20  Oreg.  425,  429,  26  Pac.  272, 
23  Am.  St.  Rep.  135  (1891),  per  Bean, 
J. 

"  Where  an  original  note  of  hand  is 
lost,  and  a  copy  of  it  is  offered  in  evi- 
dence to  serve  any  particular  purpose 
in  a  cause,  you  must  show  sufficient 
probability  to  satisfy  the  court  that 
the  original  note  was  genuine,  before 
you  will  be  allowed  to  read  the  copy." 
Goodier  v.  Lake,  1  Atk.  446  (1737i. 

4.  "  It  is  insisted  by  appellant  that 
no  sufficient  foundation  was  laid  for 
the  introduction  of  this  testimony  on 
the  part  of  w'atkins.  The  record  dis- 
closes, however,  that  Watkins  had 
either  destroyed  or  had  mislaid  all  of 
these  letters,  that  he  never  had  any 
supposition  or  knowledge  that  they 
would  ever  be  of  any  value  or  that 
there  would  ever  be  any  necessity  for 
their  use,  and  that  they  were  de- 
stroyed in  the  natural  course  of  busi- 
ness after  the  transaction  was  closed, 
that  he  had  made  diligent  search  in 
the  places  where  such  letters  were 
usually  kept  or  would  usually  be 
found,  that  he  has  no  knowledge  of 
the  existence  or  whereabouts  of  the 
letters  now,  and  that  he  is  unable  to 
find  or  produce  them.  This  prelimi- 
nary proof  made  by  complainant  was 
sufficient  to  authorize  the  admission 
of  secondary  evidence  of  the  contents 
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ing  of  importance,  which  a  person  would  be  more  likely  to  preserve 
with  greater  care. 

It  may  also  happen  that  some  suspicion  may  exist  that  a  party 
is  withholding  the  writing,  in  which  case,  a  rigid  inquiry  will  be 
made  by  the  presiding  judge  as  to  the  alleged  reasons  for  its  non- 
production.^ 

Voluntary  destruction  hy  proponent. —  If  it  should  appear  that 
the  writing  was  destroyed  by  the  proponent,  the  court  will  require 
a  full  explanation  of  the  circumstances,  so  that  any  suspicion  of 
fraud  or  improper  intent  on  the  part  of  the  one  destroying  it  may 
be  overcome.^     Proof  that  an  instrument  whose  contents  a  party 


of  these  letters,  and  the  court  did  not 
err  in  admitting  it."  Hoblit  v.  Houser, 
171  ni.  App.  19,  22  (1913),  per  Phil- 
brick,  P.  J. 

5.  Before,  therefore,  testimony  of 
an  inferior  grade  is  permitted  to  be 
adduced,  the  court  to  whom  the  pre- 
liminary enquiry  is  addressed,  will 
require  satisfactory  proof,  that  the 
better  evidence  is  not  voluntarily 
withheld. 

What  shall  constitute  this  satisfac- 
tory proof,  to  authorize  the  introduc- 
tion of  secondary  evidence,  cannot 
easily  be  reduced  to  any  fixed  rule ;  it 
is  addressed  to  the  discretion  of  the 
court,  to  be  governed  by  the  circum- 
stances of  the  case.'  Mordecia  v.  Beal, 
8  Port.  (Ala.)  529,  535  (1839),  per 
Ormond,  J. 

"  The  extent  to  which  the  rule  is  to 
be  pushed  in  a  case  like  the  present, 
is  governed  in  some  measure  by  cir- 
cumstances. If  any  suspicion  hangs 
over  the  instrument,  or  that  it  is  de- 
signedly withheld,  a  more  rigid  in- 
quiry should  be  made  into  the  reasons 
for  its  non-production.  But  when 
there  is  no  such  suspicions,  all  that 
ought  to  be  required  is  reasonable  dili- 
gence to  obtain  the  original."  Minor 
V.  Tillotson,  7  Pet.  (U.  S.)  99,  101,  32 
L.  Ed.  621   (1833),  per  Thompson,  J. 

6.  It  is  not  a  matter  of  course  to 
allow  secondary  evidence  of  the  con- 
tents of  an  instrument  in  suit  upon 


proof  of  its  destruction.  If  the  de- 
struction was  the  result  of  accident, 
or  was  without  the  agency  or  consent 
of  the  owner,  such  evidence  is  gen- 
erally admissible.  But,  if  the  destruc- 
tion was  voluntarily  and  deliberately 
made,  by  the  owner,  or  with  his  as- 
sent, as  in  the  present  case,  the  ad- 
missibility of  the  evidence  will  de- 
pend upon  the  cause  or  motive  of  the 
party  in  effecting  or  assenting  to  the 
destruction.  The  object  of  the  rule 
of  law  which  requires  the  production 
of  the  best  evidence  of  which  the  facts 
sought  to  be  established  are  suscep- 
tible, is  the  prevention  of  fraud;  for, 
if  a  party  is  in  possession  of  this 
evidence  in  its  place,  the  presumption 
naturally  arises,  that  the  better  evi- 
dence is  withheld  for  fraudulent  pur- 
poses which  its  production  would  ex- 
pose and  defeat.  When  it  appears 
that  this  better  evidence  has  been 
voluntarily  and  deliberately  destroyed, 
the  same  presumption  arises,  and  un- 
less met  and  overcome  by  a  full  ex- 
planation of  the  circumstances,  it  be- 
comes conclusive  of  a  fraudulent  de- 
sign, and  all  secondary  or  inferior  evi- 
dence is  rejected.  If,  however,  the  de- 
struction was  made  upon  an  errone- 
ous impression  of  its  effect,  under 
circumstances  free  from  suspicion  of 
intended  fraud,  the  secondary  evi- 
dence is  admissible.  Tlie  cause  or 
motive  of  the  destruction  is  then  the 
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desires  to  prove  by  parol  was  not  intentionally  destroyed,  may, 
also  be  necessary  under  some  statutes^ 

In  any  event  the  presiding  judge  must  he  satisfied  that  the  in- 
strument, the  contents  of  which  a  party  seeks  to  prove  by  secondary 
evidence,  has,  in  fact,  been  lost  or  destroyed,  before  he  will  permit 
proof  by  the  latter  mode.®     If  he  is  satisfied  that  the  claim  of  the 


controlling  fact  which  must  determine 
the  admissibility  of  this  evidence  in 
such  cases."  Bagley  v.  McMickle,  9 
Cal.  430,  447  (1858),  per  Field,  J. 

"  The  rule  of  evidence  does  not  re- 
quire the  strongest  possible  evidence 
of  the  matter  in  dispute,  but  only 
that  no  evidence  shall  be  given  vrhich, 
from  the  nature  of  the  transaction, 
supposes  there  is  better  evidence  of 
the  fact  attainable  by  the  party.  It  is 
said  in  the  books,  that  the  ground  of 
the  rule  is  a  suspicion  of  fraud,  and 
if  there  is  better  evidence  of  the  fact, 
"which  is  withheld,  a  presumption 
arises,  that  the  party  has  some  se- 
cret or  sinister  motive  m  not  produc- 
ing it.  Rules  of  evidence  are  adopted 
for  practical  purposes  in  the  admin- 
istration of  justice,  and  must  be  so 
applied,  as  to  promote  the  ends  for 
which  they  designed."  United  States 
V.  Reyburn,  6  Pet.  (U.  S.)  352,  367,  8 
L.  ed.  424  (1832),  per  Mr.  Justice 
Thompson. 

See  also  supra,  §§  1078  et  seq.,  as 
to  spoliation  of  writings. 

7.  Must  shovf  instrument  not  inten- 
tionally destroyed.  Where  a  statute 
permits  of  the  introduction  of  a  copy 
in  place  of  the  original,  where  it  ap- 
pears that  the  latter  has  not  been  in- 
tentionally destroyed  for  the  purpose 
of  introducing  a  copy,  it  is  essential 
that  it  should  be  shown  to  the  satis- 
faction of  the  presiding  judge  that 
the  original  was  not  so  destroyed  be- 
fore he  will  admit  proof  by  means  of 
a  copy.  Vawmazos  v.  Gloss,  263  111. 
314,  104  N.  E.  1053  (1914). 

8.  Alabama. — Thomas  Bros.  v.  Wil- 
liams,    170     Ala.     522,     54     So.     494 


(1911);  Burgess  v.  Blake,  128  Ala. 
105,  28  So.  933,  86  Am.  St.  Rep.  78 
(1900). 

California. — Larsen  v.  All  Persons, 
165  Cal.  407,  132  Pac.  751  (1913); 
Dahler  v.  All  Persons,  163  Cal  160, 
124  Pac.  995    (1912). 

Delaware. — Shrowders  v.  Harper,  1 
Harr.   444    (1832). 

Georgia. — Morgan  v.  Jones,  24  Ga. 
155   (1858). 

/iZiriois.— Winler  v.  Dibble,  251  III. 
200,  95  N.  E.  1093  (1911);  Abersol 
V.  Elmwood  Coal  Co.,  106  111.  App. 
235    (1902). 

Indiana. — Anderson  Bridge  Co.  v. 
Applegate,  13  Ind.  339    (1859). 

Iowa. — Hawkins  v.  Rice,  40  Iowa 
435    (1875). 

Kansas. — Smith,  Carey  &  Co.  v. 
Atchison  Live  Stock  Co.,  92  Kan.  5, 
]40  Pac.  108   (1914). 

Kentucky. — Penny  v.  Pindell,  7 
Bush.  571   (1870). 

Maine. — Dyer  v.  Fredericks,  63  Me. 
173   (1874). 

Massa-chusetts. — Post  v.  Leland, 
184  Mass.   601,   69  N.  E.  361    (1904). 

Minnesota. — Slocum  v.  Bracy,  65 
Minn.  100,  67  N.  W.  843    (1896). 

Mississippi. — McLeod  Lumber  f'o 
V.  Anderson  Mercantile  Co.,  105  Miss 
498,  62  So.  274    (1913). 

Missouri. — M'athes  v.  Switzer  Lum 
her  Co.  (Mo.  Aipp.  1913),  158  S.  W. 
729;  Ebersole  v.  Rankin,  102  Mo.  488, 
15  S.  W.  622   (1890). 

New  Hampshire. — Wells  v.  Jackson, 
Iron  Mfg.   Co.  48  K    H.   491    (1869) 

New  Jersey. — Large  t.  Van  Doren, 
14  N.  J.  Eq.  208   (1862). 
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proponent  is  established  he  will  admit  the  writing  in  evidence; 
proof  of  an  absolute  character,  beyond  the  possibility  of  a  mistake, 
will  not  be  required.^  If  it  appears  to  a  reasonable  certainty  that 
the  instrument  in  question  has  been-  lost  or  destroyed,  it  is  ordi- 


New  York. — Abel  v,  Brewster,  13 
N.  Y.  Sup.pl.  331    (1890). 

Pennsylvania. — Emig  v.  Diehl,  75 
Pa.  St.  359   (1874). 

South  Carolina. — James  v.  Fergu- 
son, 93  S.  C.  105,  75  S.  E.  286   (1912). 

Texas. — ^King  v.  Cox  (Civ.  App. 
3912),  151  S.  W.  58;  Wade  v.  Work, 
13  Tex.  482   (1855). 

United  States. — Simpson  v.  Dall,  3 
Wall,  460,  IS  L.  ed.  265  (1865); 
Maye  v.  Carberry,  16  Fed.  Cas.  No. 
9,339,  2  Cranob  C.  C.  336    (1822). 

9.  Alabama. — Owen  v.  Paul,  16  Ala. 
130   (1849). 

Connecticut. — Elwell  v.  Mersick,  50 
Conn.  272    (1882). 

Georgia. — Harper  v.  Scott,  13  Ga. 
125    (1852). 

Louisiana. — See  Burke  v.  Tregre, 
28  La.  Ann.  437    (1876). 

Massachusetts. — Taunton  Bank  v. 
Richardson,  5  Pick.  436    (1827). 

Michigan. — Burt  v.  Long,  106  Mich. 
210,  64  N.  W.  60   (1895). 

Minnesota. — Phoenix  Ins.  Co.  v. 
Taylor,  5  Minn.  492    (1861). 

l\'ew  Jersey. — Clark  v.  Hornbeck, 
17  N.  J.  Eq.  430   (1865). 

New  York. — See  Kane  v.  Metropoli- 
tan El.  R.  Co.,  15  Daly.  294,  6  N.  Y. 
Suppl.  526   (1889). 

North  Carolina. — Gillis  v.  Wil- 
mington, Onslow  &  East  Carolina  R. 
Co.,  108  N.  C.  441,  13  S.  B.  11,  1019 
(1891). 

Ohio.— Wells  v.  Martin,  1  Ohio  St. 
386    (1853). 

Pennsylvania. — Bright  v.  Allan, 
203  Pa.  St.  386,   53  Atl.  248    (1902). 

South    Carolina. — Norria   v.   Clink- 


scales,  47  S.  C.  488,  35  S.  E.  797 
(1896). 

Tennessee. — Tyree  v.  Magness,  1 
Sneed.  276   (1853). 

Texas. — Cheatham  v.  Riddle,  8 
Tex.  163    (1852). 

Virginia. — Corlett  v.  Nutt,  18 
Gratt.   624    (1868). 

United  States. — ^United  States  v. 
Sutter,  21  How.  170,  16  L.  ed.  119 
(1858). 

"  The  rule  is,  in  questions  of  this 
character,  that  the  trial  Judge  is  to 
determine  the  sufficiency  of  the  proof. 
Under  the  facts  and  circumstances  de- 
veloped in  the  case  if  they  are  suffi- 
cient to  reasonably  satisfy  the  mind 
of  the  court  that  the  original  is  lost 
and  that  it  cannot  be  found  after 
search  naade  at  the  proper  place,  that 
is  all  that  is  necessary."  Kleinmann 
V.  Geiselmann,  114  Mo.  437,  442,  21 
S.  W.  796  (1893),  per  Burgess,  J. 

"  We  agree  that  the  rule  of  law 
which  requires  the  best  evidence  with- 
in the  power  or  control  of  the  party 
to  be  produced  should  not  be  relaxed, 
and  that  the  court  should  be  satisfied 
that  the  better  evidence  has  not  been 
wilfully  destroyed  nor  voluntarily 
withheld.  But  the  rule  on  the  sub- 
ject does  not  exact  that  the  loss  or 
destruction  of  the  document  of  evi- 
dence should  be  proved  beyond  all 
possibility  of  a  mistake.  It  only  de- 
mands that  a  moral  certainty  should 
exist  that  the  court  has  had  every  op- 
portunity for  examining  and  deciding 
the  cause  upon  the  best  evidence  within 
the  power  or  ability  of  the  litigant." 
United  States  v.  Sutter,  21  How.  170, 
175,  16  L.  Ed.  119  (1S.3S),  per  Camp- 
bell, J. 
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narily  sufficient  to  permit  of  the  introduction  of  proof  of  contents 
ty  other  evidence  than  that  afforded  by  the  original.*" 

The  weight  and  effect  of  the  evidence  thus  afforded  is  for  the 
jury." 


§  3578.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed;  Loss  or  De= 
st ruction  of  Original;  Amount  of  Proof  Required) ;  A  Question 
for  the  Presiding  Judge. — The  question  as  to  the  amount  of  proof 
which  will  be  sufficient  to  establish  the  loss  or  destruction  of  the 
original,  so  as  to  admit  other  evidence  of  its  contents,  is  one  ad- 
dressed to  the  presiding  judge  for  his  determination,  as  a  matter  of 
sound  administration,  taking  into  consideration  the  character  of 
the  writing  and  the  circumstances  of  the  case.-*    The  quantum  of 


10.  Empire  State  Surety  Co.  v.  Lin- 
denmeier,  54  Colo.  497,  131  Pac.  437 
(1913). 

"  The  existence  of  the  paper  waa 
proven.  It  was  necessary,  in  order  to 
the  admission  of  secondary  evidence, 
to  prove  its  contents,  to  establish  a 
reasonable  presumption  of  its  loss  or 
destruction.  Whether  in  any  case 
such  reasonable  presumption  is  estab- 
lished, is  a  question  for  the  court  to 
determine."  Harper  v.  Scott,  12  Ga. 
125,  135  (1852),  per  Nisbet,  J. 

11.  "  The  admissibility  of  the  evi- 
dence vFas  a  question  for  the  court, 
but  its  weight  and  effect,  when  taken 
in  connection  with  other  facta  in  tlie 
case,  was  a  question  for  the  jury,  and 
should  be  left  to  their  consideration 
and  judgment.''  Graham  v.  Campbell, 
56  Ga.  258,  261  (1876),  per  Warner, 
C.  J. 

§  3578-1.  Alabama. — Glassell  v. 
Mason,  32  Ala.  719    (1858). 

Califorma. — Bagley  v.  McMickle,  9 
Cal.  430   (1858). 

Gonnecticut. — Fitch  v.  Bogue,  19 
Conn.  285  ( 1848 )  ;  Witter  v.  Latham, 
12  Conn.   392    (1837). 

FZoridJa.— Bell  v.  Kendrick,  25  Fla. 
778,  6  So.  868   (1889). 

Georgia. — Hayden  v.    Mitchell,  103 


Ga.  431,  30  S.  E.  387  (1897)  ;  Doe  v. 
Biggers,  6  Ga.  188  (1849);  Maynor 
V.  Lewis,  Ga.  Dee.  205  Pt.  II   (1842). 

Illinois. — Loewe  v.  Keismaun,  8  111. 
Aipp.  525    (1881). 

Indiana. — Thompson  v.  Thompson, 
9  Ind.  333,  68  Am.  Dee.  638   (1857). 

Maine. — Bain  v.  Walsh,  85  Me.  108, 
26  Atl.  1001  (1893);  Camden  v.  Bel- 
grade, 78  Me.  204,  3  Atl.  652   (1886). 

Maryland. — Union  Banking  Co.  v. 
Gittings,   45   Md.   181    (1876). 

Massachusetts. — -Stevens  v.  Miles, 
143  Mass.  571,  8  N.  E.  426  (1886); 
Page  V.  Page,  15  Pick.  368   (1834). 

Michigan. — Sun  Ins.  Co.  v.  Earle, 
29  Mich.  406    (1874). 

Missouri. — Wells     v.     Pressy, 
Mo.  164,  16  S.  W.  670    (1891). 

Montana. — Brooke    v.    Jordan, 
Mont.  375,  36  Pac.  450   (1894). 

Nebraska. — Freemont,  Elkhorn  & 
Missouri  Valley  R.  Co.  v.  Marley,  35 
Nebr.  138,  40  N.  W.  948,  13  Am.  St. 
Rep.  482   (1888). 

Nevada. — O'Meara  v.  North  Ameri- 
can Min.  Co.,  2  Nev.  113   (1866). 

New  Hampshire. — Pearsons  v. 
Wheeler,  55  N.  H.  41  (1874). 

New  Jersey. — Johnson  v.  Arnwine, 
43  N.  J.  L.  451,  36  Am.  Rep.  527 
(1880). 
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proof  which  will  satisfy  the  judicial  mind,  under  some  conditions, 
may  be  far  removed  from  that  which  will  be  required  under  others. 
As  different  elements  or  factors  may  be  introduced  or  eliminated, 
so  will  the  amount  of  proof  required  to  show  the  loss  or  destruction 


"New  Mexico. — Daly  v.  Bernstein,  6 
N.  M.  380,  28  Pac.  764   ( 1892 ) . 

Hew  York. —  Isaacs  7.  Cohn,  10 
App.  Div.  216,  41  N.  Y.  Suppl.  779 
( 1896 )  ;  Kearney  v.  New  York,  92  N. 
Y.  617  (1883);  Jackson  v.  Frier,  16 
Johns.  193   (1819). 

North  Carolina. — ^Avery  v.  Stew- 
art, 134  N.  C.  287,  46  S.  E.  519 
(1904). 

Ohio. — Blackburn  v.  Blackburn,  8 
Ohio  81   (1837). 

Pennsylvania. — Graflf  v.  Pitts- 
burgh &  Steubenville  R.  Co.,  31  Pa. 
St.  489  (1858);  Hemphill  v.  McCli- 
mans,  24  Pa.  St.  367    (1855). 

South  Carolina. — Elrod  v.  Cochran, 
59  S.  C.  467,  38  S.  E.  122  (1900); 
Martin  v.  Bowie,  37  S.  0.  102,  15  S. 
E.  736   (1893). 

Tennessee.- — Tyree  v.  Magness,  1 
Sneed.  276   (1853). 

Texas. — Harrison  v.  Hawley,  7  Tex. 
Civ.  App.  308,  26  S.  W.  765  (1894)  ; 
Waggoner  v.  Alvord,  81  Tex.  365,  16 
S.  W.  1083   (1891). 

Vermont. — Moore  v.  Beattie,  33  Vt. 
219   (1860). 

United  States. — Tayloe  v.  Riggs,  1 
Pet.  591,  7  L.  ed.  275    (1828). 

Canada. — Williams  v.  Gray,  23  U. 
C.  C.  P.  561   (1874). 

"  Whfit  shall  constitute  this  satis- 
factory proof,  to  authorize  the  intro- 
duction of  secondary  evidence,  cannot 
easily  toe  reduced  to  any  fixed  rule; 
it  is  addressed  to  the  discretion  of  the 
court,  to  be  governed  by  the  circum- 
stances of  the  case.''  Mordecai  v. 
Beal,  8  Port.  (Ala.)  529,  535  (1839), 
per  Ormond,  J. 

"  The  ruling  of  the  court  admitting 
oral  testimony  as  to  the  contents  of 
the  letter  from  the  plaintiffs  author- 


izing McCoy  &  Co.  to  act  as  their 
agents  was  clearly  right.  The  sole 
objection  was  that  the  loss  had  not 
been  sufficiently  proved.  This  was  a 
preliminary  inquiry  addressed  to  the 
discretion  of  the  judge."  Elwell  v. 
Mersick,  50  Conn.  272,  275  (1882), 
per  Loomis,  J. 

"  The  loss  or  destruction  of  the  in- 
strument declared  on  must  be  made 
out  as  any  other  fact  by  credible  tes- 
timony. The  court  have  to  be  satis- 
fied of  the  fact."  Shrowders  v.  Har- 
per, 1  Harr.  (Del.)  444,  445,  per 
Curiam. 

"  Preliminary  evidence  of  this 
character  is  addressed  to  the  court. 
There  are  but  few  general  rules  bear- 
ing upon  the  question  of  its  admissi- 
bility. Much,  ordinarily,  depends 
upon  the  discretion  of  the  presiding 
judge."  Kidder  v.  Blaisdell,  45  Me. 
461,  469   (1858),  per  Rice,  J. 

"  The  fact  that  Graflf  subscribed  for 
one  hundred  shares  of  stock,  was  to 
be  proved,  like  other  facts,  by  the 
best  evidence  in  the  power  of  the 
plaintiff  to  produce.  The  subscription 
book,  accompanied  with  proof  of  the 
handwriting,  would  have  been  the 
natural  and  proper  evidence.  But  the 
subscription  book  was  lost.  This  was 
a  fact  to  be  ascertained  and  decided 
by  the  court,  as  a  preliminary  to  the 
introduction  of  secondary  evidence. 
The  evidence  of  the  loss  was  ad- 
dressed to  the  court,  and  not  to  the 
jury.  It  was  intended  to  inform  the 
conscience  of  the  court  that  they 
might  decide  whether  secondary  evi- 
dence of  the  subscription  were  ad- 
missible." Graflf  V.  Pittsburgh  & 
Steubenville  R.  Co.,  31  Pa.  St.  489, 
493    (1858),  per  Woodward,  J. 
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of  the  original  vary.  The  presiding  judge  will,  in  each  instance, 
weigh  the  facts  and  circumstances  of  the  particular  case  and  admit 
or  reject  proof,  other  than  by  the  original,  according  as  he  may  be 
satisfied  or  not  with  the  evidence  offered  to  show  its  loss  or  destruc- 
tion.^ 

Province  of  jury. — -The  inquiry  is  one  addressed  to  the  presid- 
ing judge  alone.  It  is  for  him  to  determine  whether  the  loss  or 
destruction  of  the  writing  has  been  so  satisfactorily  established  as 
to  permit  of  the  proof  of  the  contents  to  be  made  other  than  by  the 
original.  The  jury  is  in  no  may  concerned  with  the  determination 
of  this  question.  It  is  for  them  to  decide  on  the  sufficiency  of  the 
evidence  afforded  by  the  writing  thus  proven,  but  any  consideration 
of  whether  the  basis  for  the  introduction  of  the  evidence  has  been 
satisfactorily  established  should  be  eliminated  from  their  delibera- 
tions.* 


2.  "A  prima  facie  case  of  the  loss  of 
the  note  was  to  be  made  to  the  satis- 
faction of  th€  court.  The  fact  was 
to  be  established,  not  conclusively, 
that  is  not  required,  but  reasonably. 
To  do  this,  may,  in  some  cases,  where 
there  is  more  than  one  plaintiff,  re- 
quire the  affidavits  of  all  of  them.  In 
other  cases,  an  affidavit  of  one  of  the 
plaintiffs  may  be  sufficient.  No  gen- 
eral rule  can  be  laid  down  upon  the 
subject.  The  ruling  must  depend 
upon  the  circumstances  of  each  par- 
ticular case."  Wells  v.  Martin,  1 
Ohio  St.  386,  389  (1853),  per  Thur- 
man,  J. 

3.  "  The  rule  which  requires  pre- 
liminary proof  of  the  destruction  or 
loss  of  a  written  contra,ct,  before  evi- 
dence of  its  contents  can  be  received, 
is  a  rule  affecting  the  grade  of  the 
evidence — not  the  measure  of  proof. 
It  is  a  rule  of  law  founded  in  good 
policy;  a  failure  to  comply  with 
which  does  not  simply  leave  the 
party's  evidence  insufficient.  It  goes 
farther,  and  pronounces  it  wholly  il- 
legal. It  is  not  one  of  the  questions 
of  fact  within  the  issue  before  the 
jury,     It  is  an  outside  inquiry,  pre- 


liminary to  the  introduction  of  any 
evidence  to  the  jury  as  to  the  con- 
tents. If  this  were  not  the  ease,  a 
plaintiff  who  proved  a  just  demand 
against  the  defendant,  and  the  amount 
of  it,  must  yet  lose  his  case,  if  he 
failed  to  convince  the  jury  that  the 
written  evidence  of  his  contract  was 
lost  or  destroyed.  Suppose,  in  such 
case,  the  jury  should  return  a  spe- 
cial verdict;  and,  in  addition  to  find- 
ing the  issue  joined  in  favor  of  the 
plaintiff,  should,  of  their  own  mo- 
tion, further  find  that  the  note  or 
bond  was  not  lost.  What  judgment 
would  be  rendered  on  such  verdict? 
Evidently  for  the  plaintiff,  because 
the  verdict,  to  the  above  extent, 
would  not  be  responsive  to  the  issue. 
The  jury  would  be  pronouncing  on  the 
legality,  not  the  sufficiency  of  the  evi- 
dence. This  preliminary  proof  is  al- 
ways addressed  to  the  court,  and  may 
be  made  by  the  party  himself,  when 
the  facts  are  within  his  knowledge." 
Glassell  v.  Mason,  33  Ala.  719,  722 
(1858),  per  Stone,  J. 

"  The  court  cannot  legally  admit 
secondary  evidence  of  the  Contents  of 
a  written  instrument  in  consequence 
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Review  on  appeal. — The  determination  of  the  presiding  judge 
in  the  matter  will  not,  as  a  general  rule,  be  reviewed  on  appeal.* 

§  3579.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed;  Loss  or  De= 
struction  of  Original)  ;  Diligence  Required  in  Search. —  Where 
a  document,  the  contents  of  which  a  party  desires  to  prove,  would 
ordinarily  be  in  a  certain  place  of  deposit  or  in  the  custody  of  a 
certain  individual,  a  presumption  arises  that  it  is  in  that  place  or 
custody,  in  the  absence  of  evidence  to  the  contrary.  A  party  who, 
as  a  basis  for  proving  its  contents  by  evidence  outside  of  the  orig- 
inal, asserts  that  it  is  not,  must  establish  such  fact  to  the  satisfaction 
of  the  presiding  judge. -^    Evidence,  therefore,  to  prove  the  loss  or 


■of  the  loss  of  that  instrument,  until 
it  has  found  the  fact  of  the  loss.  The 
court  must,  in  the  first  place,  decide 
that  question;  and  having  decided  it, 
there  is  a  manifest  impropriety  in 
referring  the  same  question  again  to 
the  jury,  and  in  suffering  them  to  re- 
view a  decision  which  the  court  has 
been  by  law  required  to  make." 
Witter  V.  Latham,  12  Conn.  393,  400 
(1837),  per  Waite,  J. 

"  We  think  very  clearly,  that  the 
•question  whether  secondary  evidence 
should  have  been  allowed  or  not,  was 
for  the  court,  and  not  for  the  jury,  to 
determina  The  jury  might  as  well 
be  called  upon  to  decide  upon  the 
competency  of  any  other  evidence,  as 
upon  this.  The  court  must  decide 
what  is  and  what  is  not  competent 
■evidence  to  be  laid  before  the  jury. 
That  rule  is  just  as  clear,  as  is  the 
rule,  that  after  the  evidence  is  sub- 
mitted, the  jury  are  to  be  judges  of 
the  credit  and  weight  of  it."  Page  v. 
Page,  15  Pick.  (Mass.)  368,  374 
(1834),  per  Putnam,  J. 

"  The  evidence  of  the  loss  of  a  deed 
is  addressed  to  the  court  alone,  and 
it  is  not  a  subject  on  which  the  jury 
.are  to  pass."  Jackson  v.  Firer,  16 
Johns.  R.  (N.  Y.)  193,  195  (1819), 
per  Spencer,  C.  J. 


4.  "  Whether  there  was  sufficient 
evidence  of  the  loss  of  the  assignment 
of  which  secondary  evidence  was  ad- 
mitted, was  a  question  of  fact  for  the 
presiding  judge.  Unless  his  finding 
was  based  upon  an  error  of  law,  or 
upon  evidence  which,  as  matter  of 
law,  was  insufficient  to  sustain  the 
iinding,  it  would  not  here  be  open  to 
revision."  Smith  v.  Brown,  151  Mass. 
338,  340,  24  N.  E.  31  (1890),  per 
D  evens,  J. 

"  His  determination  of  the  fact 
cannot  be  reviewed  here,  unless  the 
proof  of  loss  was  so  clear  and  conclu- 
sive that  it  was  error  of  law  to  find 
against  it."  Kearney  v.  Mayor,  etc., 
of  New  York,  92  N.  Y.  617,  630 
(1883),  per  Rapallo,  J. 

§  3579-1.  "  It  is  a  general  rule, 
however,  that  diligent  search  for  the 
instrument,  alleged  to  be  lost  or  de- 
stroyed, must  be  made  in  those  places, 
whei-e,  under  the  circumstances,  it 
would  probably  be  deposited;  and,  in 
the  absence  of  proof,  or  circumstances 
strongly  tending  to  show  the  con- 
trary, the  presumption  is  that  those 
legally  entitled  to  the  custody  of  a 
deed,  or  other  instrument  in  writing, 
actually  have  such  custody."  Kidder 
V.  Blaisdell,  45  Me.  461,  469  (1858), 
per  Rice,  J. 
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destruction  of  a  writing  must,  in  order  to  authorize  the  relaxation 
of  the  rule  respecting  the  production  of  the  original,  show  that 
reasonable  diligence  has  been  used  in  searching  for  the  missing 
document.^    A  mere  casual,  indifferent  or  careless  search  will  not 


2.  Alabama. — Whitsett  v.  Belue, 
173  Ala.  256,  54  So.  677  (1911); 
Stuart  V.  Mitchum,  135  Ala.  546,  33 
So.  670  (1903);  Phoenix  Assur.  Co. 
V.  MoAuthor,  116  Ala.  659,  23  So. 
903,  67  Am.  St.  Rep.  154  (1897); 
Boulden  v.  State,  103  Ala.  78,  15  So. 
341   (1893). 

Arkansas. — Wilburn  v.  State,  60 
Ark.  141,  39  S.  W.  149    (1895). 

Coilifornia. — Taylor  v.  Clark,  49 
Cal.  671    (1875). 

Colorado. — Empire  State  Surety 
Co.  V.  Lindenmeier,  54  Colo.  497,  131 
Pao.  437   (1913)  ;  Brevoort  v.  Hughes, 

10  Colo.  App.  379,  50  Pac.  1050 
(1897)  ;  Billin  v.  Henkel,  9  Colo.  394, 
13  Pao.  430    (1886). 

Connecticut. — Witter  v.  Latham, 
13  Conn.  393   (1837). 

Georgia. — Hayden  v.  Mitchell,  103 
Ga.  431  (1897);  Molymaux  v.  Col- 
lier, 13  Ga.  406   (1853). 

Illinois. — Prussing  v.  Jaekson,  308 
111.  85,  69  N.  E.  771  (1904);  Pardee 
V.  Lindley,  31  111.  174,  83  Am.  Deo. 
219    (1863). 

Indiana. — Meek  v.  Spencer,  8  Ind. 
118    (1856). 

Iowa. — Williams  v.  Williams,  108 
Iowa  91,  78  N.  W.  792  (1899)  ;  Han- 
sen V.  American  Ins.  Co.,  57  Iowa  741, 

11  N.  W.  670    (1883). 

Kamsas. — Rullman  v.  Barr,  54  Kan. 
643,  39  Pae.  179    (1895). 

Kentucky. — Penny  v.  Pindell,  7 
Bush.  571    (1870). 

Louisiana. — ^McQueen  v.  Sandel,  15 
La.  Ann.   140    (1860). 

Maine. — Egan  v.  Horrigan,  96  Me. 
46,  51  Atl.  246  (1901);  Klddee  v. 
Blaisdell,  45  Me.  461    (1858). 

Maryland. — Bartlett  v.  Wilbur,  53 
Md.  485   (1879). 


Massachusetts.  — •  MoConnell  v. 
Wildes,  153  Mass.  487,  26  N.  E.  1114 
(1891);  Foster  v.  Mackay,  7  Mete. 
531  (1844). 

Michigan. — Burt  v.  Long,  106  Mieh. 
210,  64  N.  W.  60   (1895). 

Minnesota. — Windom  v.  Brown,  65 
Minn.  394,  67  N.  W.  1038  (1896)  ; 
Stocking  V.  St.  Paul  Trust  Co.,  39 
Minn.  410,  40  N.  W.  365   (1888). 

Mississippi. — Walton  v.  Forsdick 
(1899),  25  So.  668. 

Missouri. — Visitation  Convent  v. 
Kleinhoffer,  76  Mo.  App.  661  ( 1898 )  ; 
Blondean  v.  Sheridan,  81  Mo.  545 
(1884). 

Montana. — Brooke  v.  Jordan,  14 
Mont.  375,  36  Pac.  450    (1894). 

Nebraska. — Post  v.  Gage  County 
School  Dist.  No.  10,  19  Nebr.  135,  26 
N.  W.  911    (1886). 

New  Jersey. — Koehler  v.  Schilling, 
70  N.  J.  L.  585,  57  Atl.  154;  Johnson 
V.  Arnwine,  43  N.  J.  L.  451,  36  Am. 
Rep.  527    (1880). 

New  Tork. — Dishaw  v.  Wadleigh, 
15  App.  Div.  205,  44  N.  Y.  Supp. 
207  (1897);  Kearney  v.  New  York, 
93  N.  Y.  617  (1883)  ;  People  v.  Lord, 
67  Barb.  109    (1873). 

North  Carolina. — Greene  &  Kahl  \. 
Mesick  Grocery  Co.,  159  N.  C.  119,  74 
S.  B.  813  (1912);  Churchill  v.  Lee, 
77  N.  C.  341  (3877);  Redman  v. 
Green,  38  N.  C.  54  (1843). 

North  Dakota. — McM'anus  v.  Com- 
mow,  10  N.  D.  340,  87  N.  W.  8 
(1901). 

Oklahoma. — Johnson  &  Larimer  Dry 
Goods  Co.  V.  Cornell,  4  Okla.  412,  46- 
Pac.  860   (1896). 

Oregon. — Gladstone  Lumber  Co.  v. 
Kelly,  64 '  Oreg.  163,  129  Pac.  763. 
(1913)  ;  Harmon  v.  Decker,  41  Oreg.. 
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be  sufficient.    Something  more  will  be  required ;  something  tending 
to  show  that  the  proponent  was  actuated  by  a  desire  to  find  the 


598,  68  Pac.  11,  1111,  93  Am.  St.  Rep. 
748  (1902);  Sperry  v.  Wesco,  26 
Oreg.  483,  38  Pac.  623  (1894);  Wise- 
man V.  Northern  Pac.  E.  Co.,  20  Oreg. 
425,  36  Pac.  272,  23  Am.  St.  Pep.  135 
(1891). 

Pennsylvania. — Heller  v.  Peters,  140 
Pa.  St.  648,  21  Atl.  416  (1891)  ;  Bell 
V.  Young,  1  Grant.  175   (1854). 

South  Carolina. — Leesville  Mfg.  Co. 
V.  Morgan,  Wood  &  Iron  Works,  75 
S.  C.  342,  55  S.  E.  768  (1906); 
Brooks  V.  McMeekin,  37  S.  C.  285,  15 
S.  E.  1019  (1892);  Sims  v.  Sims,  S 
Mill  225   (1818). 

Tennessee. — Anderson  v.  Maberry, 
a  Heisk.  653    (1871). 

Texas. — Cobb  v.  Bryan  (Civ.  App. 
1906),  97  S.  W.  513;  Thompson  v. 
Johnson,  24  Tex.  Civ.  App.  246,  58  S. 
W.  1030  (1900);  Harrison  v.  Haw- 
ley,  7  Tex.  Civ.  App.  308,  26  S.  W. 
765  (1894);  Hunter  v.  Lanius,  83 
Tex.  677,  18  S.  W.  201  (1892);  Sny- 
der V.  Ivers,  61  Tex.  400    (1884). 

Fej-momt.— Thrall  v.  Todd,  34  Vt. 
97  (1861);  Fletcher  v.  Jackson,  23 
Vt.  581,  56  Am.  Deo.  98   (1851). 

Virginia. — Corbett  T.  Nutt,  18 
Gratt.  624    (1868). 

Wlisconsin. — Perrin  v.  State,  81 
Wis.  135,  50  N.  W.  516   (1892). 

United  States. — Dupee  v.  Chicago 
Horseshoe  Co.,  117  Fed.  40,  54  C.  C. 
A.  426  (1902);  Simpson  v.  Dall,  3 
Wall.  460,  18  L.  ed.  265  (1865)  ;  Pat- 
terson V.  Winn,  5  Pet.  233,  8  L.  ed. 
108    (1831). 

England. — Peg.  v.  Hinckley,  3  B.  & 
S.  885,  9  Jur.  N.  S.  1054,  8  L.  T. 
Rep.  N.  S.  270,  11  Wkly.  Rep.  663, 
113  E.  C.  L.  885   (1863). 

"  From  the  nature  of  the  subject 
there  is  some  difficulty  in  laying 
down  a  general  rule,  defining  the  ex- 
tent   and    vigilance    of    the    search 


which  a  party  must  make,  before  the 
court  may  conclude  that  the  paper  is 
destroyed  or  lost,  so  as  to  admit  sec- 
ondary evidence  of  its  contents.  As 
a  general  rule,  however,  we  may  say, 
that  when  from  the  ownership,  na- 
ture or  objects  of  a  paper,  it  has 
properly  a  particular  place  of  de- 
posit, or  where  from  the  evidence  it 
is  shown  to  have  been  in  a  particular 
place  or  in  particular  hands,  then 
that  place  must  be  searched  by  the 
witness,  proving  the  loss,  or  the  per- 
son produced  into  whose  hands  it  has 
been  traced.  The  extent  of  the 
search  to  be  made  in  such  place  or 
by  such  person,  must  depend  in  a 
great  degree  upon  circumstances.  Or- 
dinarily, it  is  not  sufficient  that  the 
paper  is  not  found  in  its  usual  place 
of  deposit,  but  all  the  papers  in  the 
office  or  place  should  be  examined. 
But  this  need  not  always  be  done, 
when  from  the  extent  of  the  archives 
or  office,  it  would  be  impracticable, 
and  the  order  in  which  it  is  kept  a 
more  limited  examination  is  equally 
satisfactory.  In  all  cases  the  search 
must  be  made  with  the  utmost  good 
faith,  and  should  be  as  thorough  and 
vigilant,  as,  if  the  paper  were  not 
found,  its  benefit  would  be  lost.  On 
the  whole  the  court  must  be  satisfied 
that  the  paper  is  dntroyed,  or  can- 
not be  found.  It  is  true,  the  party 
need  not  search  every  possible  place 
where  it  might  be,  for  then  the 
search  might  be  interminable;  but  he 
must  search  every  place  where  there 
is  a  reasonable  probability  that  it 
may  be  found.  Nor  must  he  produce 
every  man  upon  the  stand,  into  whose 
hands  rumor  alone  may  have  traced 
it,  for  if  the  inquiry  is  only  suggested 
by  hearsay,  it  may  be  answered  by 
hearsay.    If,  on  the  other  hand,  legal 
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alleged  lost  or  destroyed  instrument  and  that  his  efforts  were 
«xerted,  hona  fide,  to  accomplish  that  result.*     The  court  must  be 


testimony  shows  it  to  have  been  In 
a  particular  place,  or  if  the  natural 
and  legitimate  presumption  is  that 
it  is  in  certain  hands,  then  it  must 
be  proved  by  legal  evidence  that  it 
la  not  there."  Mariner  v.  Saunders, 
10  111.  113,  117   (1848),  per  Caton,  J. 

"  To  entitle  a  party  to  give  parol 
evidence  of  the  contents  of  a  paper 
alleged  to  be  lost,  it  is  incumbent 
upon  him  to  show  that  a  diligent  and 
careful  search  was  made  at  the 
proper  places  and  by  the  proper  per- 
sons, and  that  it  could  not  be  found. 
It  is  not  enough  to  give  some  evi- 
dence of  its  loss,  but  he  must  give 
such  evidence  as  will  satisfy  the  court 
that  the  proper  foundation  for  the 
admission  of  secondary  evidence  has 
teen  laid.  Where  a  paper  which  the 
law  requires  to  be  filed  and  kept  by 
a  public  oiBcer  as  part  of  the  records 
or  papers  of  his  oifice,  is  alleged  to 
be  lost,  the  court  has  a  right  to  re- 
quire, before  receiving  parol  evidence 
of  its  contents,  that  careful  and  dili- 
gent search  was  made  in  the  office, 
and  by  one  so  fully  acquainted  with 
the  ofRce  records  and  papers,  as  to 
make  it  probable  that  if  the  paper 
was  in  the  office  he  would  find  it." 
?lowe  V.  Fleming,  123  Ind.  262,  263, 
24  N.  E.  238    (1889),  per  Elliott,  J. 

"  Proof  of  loss  or  destruction  so 
fully  as  to  exclude  every  hypothesis 
of  the  existence  of  the  original,  is  not 
required.  »  *  »  The  question  is 
always  one  of  diligence  in  the  eflfort 
to  procure  the  original,  before  evi- 
dence of  its  contents  is  resorted  to. 
As  a  general  rule,  the  party  is  ex- 
pected to  show  that  he  has,  in  good 
faith,  exhausted,  in  a  reasonable  de- 
gree, all  the  sources  of  information 
and  means  of  discovery  which  tlie  na- 
ture of  the  case  would  naturally  sug- 
gest,   and   which    were   accessible    to 


him.  *  »  *  If  any  suspicion  hangs 
over  the  instrument,  or  there  are  cir- 
cumstances tending  to  excite  a  sus- 
picion that  it  is  designedly  withheld, 
the  most  rigid  inquiry  should  be 
made  into  the  reasons  for  its  non- 
production.  ♦  *  »  jfo  absolute 
rule  has  been  or  can  be  laid  down 
defining  what  search  shall  be  consid- 
ered as  a  search  prosecuted  with  rea- 
sonable diligence.  The  degree  of 
diligence  which  shall  be  considered 
necessary  in  any  case  will  depend 
on  the  circumstances  of  the  particu- 
lar case,  the  character  and  import- 
ance of  the  paper,  the  purposes  for 
which  it  is  proposed  to  use  it,  and 
the  place  where  a  paper  of  that  kind 
may  naturally  be  supposed  to  be 
likely  to  be  found."  Johnson  v.  Arn- 
wine,  42  N.  J.  L.  451,  454  (1880), 
per  Depue,  J. 

3.  "  The  first  exception  relates  to  the 
refusal  of  the  judge  to  admit  second- 
ary evidence  of  the  contents  of  let- 
ters from  the  defendants  to  the  plain- 
tiff. The  plaintiff  testified  in  the 
first  place  that  he  had  received  let- 
ters, but  that  they  might  be  lost,  he 
did  not  know.  Then  he  testified  that 
he  had  not  any  letters  which  he  sub- 
sequently qualified  by  saying :  '  We 
did  not  bring  the  letters  here.'  There 
was  no  attempt  to  show  that  any 
search  had  been  made  for  the  letters 
or  that  they  were  lost,  and  the  judge 
rightly  excluded  secondary  evidence 
of  their  contents.''  Post  v.  Leland. 
184  Mass.  601,  602,  69  N.  E.  361 
(1904),  per  Lathrop,  J. 

"  A  party  seeking  to  introduce 
secondary  evidence  of  the  contents  of 
such  an  instrument  must  not  only 
give  some  evidence  that  it  once  ex- 
isted, but  also  that  a  hona  fide  and 
diligent  search  has  been  unsuccess- 
fully made  for  it  at  the  place  whore 
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satisfied  that  the  party,  desiring  to  prove  its  contents  by  extrinsic 
evidence,  has  acted  in  good  faith,  in  his  endeavor  to  find  it.  In 
other  words,  it  should  appear  that  he  has  exercised  the  same  degree 
of  diligence,  in  his  search  for  it,  that  an  ordinary  person,  actually 
desirous  of  finding  and  producing  it,  would  have  employed,  which 
would  require  his  looking  for  it  in  those  places  where  one  might 
fairly  have  expected  to  find  it  and  the  exercise  by  him,  generally, 
of  all  reasonable  endeavors  to  discover  it.* 


it  was  most  likely  to  be  found. 
Whether  sufficient  search  has  been 
made  depends  much  on  the  nature  of 
the  instrument  and  the  circumstances 
(jf  the  case,  as  a  comparatively  use- 
less writing  may  be  presumed  to  have 
been  lost  or  destroyed  on  proof  of 
much  less  search  and  after  a  much 
shorter  time  than  an  important  one. 
In  this  case  we  have  an  instrument, 
said  to  be  lost,  which,  under  the  cir- 
cumstances, was  extremely  important 
to  defendants;  for,  if  produced,  it 
would  be  very  persuasive  proof  that 
the  quitclaim  deed  had  been  unoondi- 
tjonally  accepted  and  retained.  Tf 
executed  at  all,  it  was  at  a  time 
when,  for  several  months,  plaintiffs,  ac- 
cording to  their  testimony,  had  again 
and  again,  and  unremittingly,  insisted 
that  the  deed  was  not  accepted,  ex- 
cept upon  condition,  and  that  by  rea- 
son of  the  failure  of  title  tliey  had  a 
claim  and  demand  upon  the  defend- 
ant for  over  $1,Z00.  It  was  a  very  im- 
portant instrument,  and  its  value 
must  have  been  fully  appreciated  by 
the  defendants.  Another  ^^■riting  the 
statement,  of  which  we  shall  speak 
hereafter,  delivered  to  defendants  at 
the  same  time,  but  of  much  less  im- 
portance, was  carefully  preserved, 
and  was  produced  upon  the  trial. 
With  this  condition  of  affairs  we 
think  the  court  failed  to  exercise  a 
sound  legal  discretion  when  it  al- 
lowed the  witness  to  state  the  con- 
tents of  the  receipt.  It  is  apparent 
that  he  had  not  made  a  bona  fide  or 


diligent  search  for  the  paper.  Ac- 
cording to  his  testimony,  it  had  been 
put  in  the  safe  by  his  clerk,  and  some 
effort  should  have  been  made  to  find 
it  there.  The  witness  seems  to  have 
been  industrious  in  attempting  to 
find  it  elsewhere,  but  he  should  have 
been  diligent  in  searching  for  it  in 
the  place  where  it  was  last  known  to 
be.  The  fact  that  he  did  not  think 
it  worth  while  to  look  for  it  there 
was  no  excuse  for  neglecting  all  at- 
tempts to  find  it  there."  Slocum  v. 
Bracy,  65  Minn.  100,  103,  67  JV.  W. 
843    (1896),  per  Collins,  J. 

4.  Alabama. — King  v.  Scheuer,  105 
Ala.  558,  16  So.  923  (1894);  Juzan 
V  Toulmin,  9  Ala.  662,  44  Am.  Dec. 
448    (1846). 

California. — ^King  v.  Eandlett,  .S3 
Cal.  318  (1867);  Pierce  v.  Wallace, 
18  Cal.  165   (1861). 

Colorado. — Swink  v.  Bohn,  6.  Colo. 
App.  517,  41  Pac.  838  (1895)  ;  Bruns 
V.  Clase,  9  Colo.  225,  11  Pac.  79 
(1886). 

Connecticut. — Kelsey  v.  Hanmer,  18 
Conn.   311    (1847). 

Georgia. — Seisel  v.  Register.  65  Ga. 
663    (1880). 

Illinois. — McDonald  v.  Stark,  17i> 
111.  456,  52  N.  E.  37  (1898)  ;  Kanka- 
kee Coal  Co.  V.  Crane  Bros.  Mfg.  Co., 
38  111,  App.  555  (1890);  Moore  v. 
Wright,  90  111.  470    (ISTS). 

Indiana. — Basconi  v.  Toner,  5  Ind. 
App.  239,  31  N.  E.  856  (1892);  Mc- 
Comas  v.  Haas,  107  Ind.  513,  8  N.  E. 
579   (1886). 
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tion for  the  Presiding  Judge, — The  questions  whether  good  faith 


loioa. — Watson  v.  Richardson,  110 
Iowa  673,  80  N.  W.  407    (1899). 

Kansas. — Lee  v.  Bermingham,  30 
Kan.  312,  1  Pac.  73   (1883). 

Louisiana. — Compton  v.  Mathews, 
3  La.  128,  22  Am.  Dec.  167   (1831). 

Maine. — Sellers  v.  Carpenter,  33 
Me.  485    (1851). 

Maryland. — Harrison  v.  ilorlon,  S3 
Md.  456,  35  Atl.  99  (1896);  Hall  V. 
Hall,  6  Gill  &  J.  386   (1834). 

Massachusetts. — Atherton  v.  Phoe- 
nix Ins.  Co.,  109  Mass.  32  (1871); 
Taunton  Bank  v.  Eichardson,  5  Pick. 
436    (1827). 

Michigan. — Thomson  v.  Flint  & 
Pere  Marquette  R.  Co.,  131  Mich.  95, 
90  N.  W.  1037  (1902);  Darrow  v. 
Pierce,  91  Mich.  63,  51  N.  W.  813 
(1893);  Stewart  v.  People,  23  Mich. 
63,  9  Am.  Rep.  78  (1871). 

Minnesota. — Sloeum  v.  Bracy,  65 
Minn.  100,  67  N.  W.  843  (1896): 
Molm  V.  Barton,  37  Minn.  530,  8  N. 
W.  765    (1881). 

Mississippi. — ^Tigner  v.  McGehee, 
60  Miss.  185   (1882). 

Missouri. — Kleinmann  v.  Giesel- 
mann,  114  Mo.  437,  21  S.  W.  796,  35 
Am.  St.  Rep.  761   (1892). 

New  Hampshire. — Dalton  v.  Beth- 
lehem, 20  N.  H.  505    (1846). 

Wew  Jersey. — Clark  v.  Hornbeck, 
17  K.  J.  Eq.  430  (1865). 

New  York. — Blair  v.  Flack,  141  Tv". 
Y.  53,  35  N.  E.  941  (1894);  McCul- 
loch  V.  Hoffman,  73  N.  Y.  615  (1878)  ; 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404 
(1S26). 

North  Carolina. — State  v.  Hare,  70 
N.  C.  658  (1874)  ;  Deaver  v.  Rice,  24 
N.  C.  380   (1842). 

Pennsylvania. — ^Empire  Transp.  Co. 
V.    Steele,    70    Pa.    St.    188     (1871); 


Hemphill   v.   McClimans,   24   Pa.   St. 
367   (1855). 

South  Carolina. — Woody  v.  Dean, 
34  S.  C.  499  (1885);  Culpepper  v. 
Wheeler,  2  McMuU  66  ( 1841 ) . 

Texas. — -Howard  v.  Galbraith  (Civ. 
App.  1894),  30  S.  W.  689;  Master- 
son  V.  Jordan  (Civ.  App.  1893),  24 
S.  W.  549;  Vandergriff  v.  Piercy,  59 
Tex.  371   (1883). 

Vermont. — Moore  v.  Beattie,  33  Vt. 
319  (1860);  Fletcher  v.  Jackson,  23 
Vt.  581,  56  Am.  Dec.  98    (1851). 

Washington. — Tibbals  v.  Iffland,  10 
Wash.   451,   39  Pac.   102    (1895). 

Wisconsin. — Niland  v.  Murphy,  73 
Wis.   326,  41  N".  W.  335    (1889). 

United  States. — Pansdale  v.  Grove, 
30  Fed.  Cas.  No.  11,570,  4  McLean 
383  (1847);  United  States  v.  Rey- 
burn,  6  Pet.  353,  8  L.  ed.  424   (1833). 

England. — 'Fernley  v.  Worthington, 
10  L.  J.  M.  C.  81,  1  M.  &  G.  491,  39 
E.  C.  L.  871  (1840)  ;  Rex  v.  Stoure- 
bridge,  8  B.  &  C.  96,  6  L.  J.  M.  C. 
0.  S.  65,  3  M.  &  R.  43,  15  E.  C.  L.  54 
(1838);  Harper  v.  Cook,  1  C.  &  P. 
139   (1823). 

"  The  custodian  of  the  paper,  who 
was  an  officer  of  the  plaintiff  com- 
pany, testified  to  the  paper  having 
been  in  the  courthouse  and  shown  to 
the  lawyers  in  the  case,  that  he 
thought  it  was  with  the  other  pa- 
pers in  the  case;  but  that,  after  he 
found  that  it  was  not  in  the  court- 
house, he  looked  through  all  his  pa- 
pers, and  in  all  places  where  he  usu- 
ally kept  such  papers,  and  could  not 
find  it.  This  evidence,  especially  in 
view  of  the  circumstances  mentioned, 
and  the  absence  of  anything  to  sug- 
gest the  existence' of  an  improper  mo- 
tive   for    withholding    the     original, 


3580 


Best  Evidei^ce  Rule. 


5034- 


has  been  exercised  by  a  person,  in  his  search  for  an  alleged  missing- 
document,  and  whether  he  has  exercised  the  required  degree  of 
diligence,  are  ones  which  the  presiding  judge  must  determine,  in. 


cannot  be  said  to  have  been  Insuffi- 
cient to  warrant  a,  finding  by  the 
court  that  the  original  paper  was  lost 
and  could  not  be  produced,  though  a 
diligent  search  had  been  made  for  it." 
Pilcher  v.  Dothan  Mule  Co.,  6  Ala. 
App.  553,  60  So.  547  (1913),  per 
Walker,  P.  J. 

"  The  party  seeking  the  benefit  of 
secondary  evidence  of  the  execution 
and  contents  of  a  document  is  re- 
auired  reasonably  to  convince  the 
court  that  the  original  has  been  de- 
stroyed, is  lost  or  is  beyond  the 
reach  of  the  court's  process.  Where 
a  loss  of  the  paper  is  suggested  as 
the  excuse  for  not  producing  it, 
proof  is  required  that  a  diligent 
search  has  been  made  for  it  in  the 
place  where  it  was  most  likely  to  be 
found,  and  that  the  search  has  not 
been  successful.  As  to  the  sufficiency 
of  the  showing  made  in  this  connec- 
tion, much  is  left  to  the  discretion  of 
the  trial  court.  In  the  present  case 
the  last  known  custodian  of  the  pa- 
per was  examined  as  a  witness,  and 
testified  to  his  inability  to  find  the 
paper,  though  lie  made  careful  search 
for  it  at  the  place  at  which  it  was 
last  known  to  be,  and  at  other  places 
where  it  might  possibly  have  been 
left.  The  testimony  of  several  other 
witnesses  tended  to  show  that  the 
paper  had  been  lost.  In  view  of  such 
evidence,  and  of  the  absence  of  any 
showing  that  there  was  a  motive  for 
withholding  the  paper,  it  cannot  be 
said  that  the  court  was  in  error  in 
holding  that  a  sufficient  preliminary 
showing  was  made  to  let  in  secondary 
evidence."  Gossett  v.  Morrow,  4  Ala. 
App.  306,  308,  58  So.  799  (1912),  per 
Walker,  P.  J. 

"  This   was   not   a   sufficient   show- 


ing for  the  introduction  of  secondary 
evidence  of  the  contents  of  the  pa- 
per. The  witness  did  not  show  where 
he  looked  for  the  policy,  nor  what 
the  character  of  the  search  he  made 
was, — ^whether  diligent  or  otherwise. 
He  ought  to  have  shown  that  he  madej 
a  hona  fide  and  diligent  but  unsuc- 
cessful search  for  it  in  the  place- 
where  it  was  most  likely  to  be  found." 
Phoenix  Assur.  Co.  v.  McAuthor,  116 
Ala.  659,  663,  23  So.  903,  67  Am.  St. 
Eep.  154   (1897),  per  Haralson,  J. 

"  It  must  be  proven  that  a  diligent 
unsuccessful  search  has  been  made  for 
it  in  all  places  where  it  is  likely  to 
be."  Bascom  v.  Toner,  5  Ind.  App. 
239,  337,  31,  N.  E.  856  (1893),  per 
Fox,  J. 

"  The  courts  have  never  attempted 
to  define  the  precise  degree  of  dili- 
gence essential  to  be  shown  in  the- 
effect  to  produce  a  written  instru- 
ment in  order  to  render  admissible- 
parol  evidence  of  its  contents.  But 
it  would  seem  to  be  sufficient  if  the 
party  offering  such  proof  has  in  good 
faith  exhausted  all  of  the  sources  and 
means  of  discovery  which  the  nature- 
of  the  case  would  suggest,  and  which 
are  accessible  to  him."  Baldwin  v. 
Burt,  43  Neb.  345,  253,  61  N.  W> 
GOl    (1895),  per  Post,  J. 

"  If  any  suspicion  hangs  over  the- 
instrument,  or  that  it  is  designedly 
withheld,  a  more  rigid  inquiry  should 
be  made  into  the  reasons  for  its  non- 
production.  But  when  there  is  no- 
such  suspicion,  all  tliat  ought  to  be; 
required  is  reasonable  diligence  to 
obtain  the  original."  Minor  v.  Til- 
lotson,  7  Peters  (U.  S.)  99,  101,  8 
L.  ed.  631   (1833),  per  Thompson,  J. 

"  I  think,  however,  that  we  may 
collect  from  Eex  v.  Morton  the  only 
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the  exercise  of  sound  reason.  If  he  is  satisfied  that  the  proponent 
has  exercised  reasonable  diligence  and  good  faith,  in  his  search  for 
the  writing,  he  will  permit  its  introduction  in  evidence ;  otherwise 
it  will  be  rejected.^  His  determination  in  the  matter  will  not 
ordinarily  be  disturbed  on  appeal.^ 


rule,  namely,  that  no  general  rule 
exists.  The  question  in  every  case  is 
whether  there  has  been  evidence 
enough  to  satisfy  the  court  before 
■which  the  trial  is  had  that,  to  use 
the  words  of  Bay  ley,  J.,  in  Rex.  v. 
Denio,  a  bona  fide  and  diligent  search 
was  made  for  the  instrument  where 
it  was  likely  to  be  found.  But  this 
is  a  question  much  fitter  for  the 
court  which  tries  than  for  us.  They 
have  to  determine  whether  the  evi- 
dence, is  satisfactory,  whether  the 
search  has  been  made  bona  fide, 
whether  there  has  been  due  diligence, 
and  so  on.  It  is  mere  waste  of  time 
on  our  part  to  listen  to  special  plead- 
ing on  the  subject.  To  what  em- 
ployment shall  we  be  devoted  if  such 
questions  are  to  be  brought  before  us 
as  matters  of  law."  R.  v.  Kenil- 
worth,  7  Q.  B.  642,  649  (1845),  per 
Lord  Denman.  C.  J. 

§  3580-1.  Alabama. — ^Mordecai  v. 
Beal,  8  Port.  539    (1839). 

California. — ^Morison  v.  Weik,  19 
Cal.  App.  139,  134  Pac.  869  (1913). 

Colorado. — ^Hobson  v.  Porter,  2 
Colo.  28    (1873). 

Connecticut. — Elwell  v.  Mersiek,  50 
Conn.  273  ( 1882 )  ;  Waller  v.  New 
Milford  Eleventh  School  Dist.  33, 
Conn.  336   (1853). 

Georgia. — Patterson  v.  Drake,  126 
Ga.  478,  55  S.  E.  175  (1906);  Hay- 
den  V.  Mitchell,  103  Ga.  431,  30  S.  E. 
287    (1897). 

IlUnois. — Rankin  v.  Crow,  19  111. 
636    (1858). 

Indiana. — Howe  v.  Fleming  133 
Ind.  362,  34  N.  E.  238   (1889). 

Kansas. — Stratton  v.  Hawks,  43 
Kan.  538,  23  Pac.  591  (1890). 


Louisiana. — I^avergne  v.  Elkins,  17 
La.  220   (1841). 

Maine. — Bain  v.  Walsh,  85  Me.  108, 
26  Atl.  1001   (1892). 

Massachusetts. — Stevens  v.  Miles, 
142  Mass.  571,  8  N".  E.  426    (1886). 

Minnesota. — Thayer  v.  Barney,  12 
Minn.  503    (1867). 

Missouri. — Kleinmann  v.  G  iesel- 
mann,  114  Mo.  437,  21  S.  W.  796 
(1893). 

Montana. — Brooke  v.  Jordan,  14 
Mont.  375,  36  Pac.  450   (1894). 

New  Jersey. — Johnson  v.  Arnwine, 
42  N.  J.  L.  451,  36  Am.  Rep.  527 
(1880). 

New  Yorh. — Kearney  v.  City  of  New 
York,  92  N.  Y.  617  (1883). 

North  Carolina. — Gillis  v.  Wil- 
mington, Onslow  &  East  0.  R.  Co.,  108 
N.  C.  441,  13  S.  E.  11,  1019    (1891). 

Ohio. — Plinn  v.  McGonigle,  9 
Watts  &  S.  75   (1845). 

Pennsylvania. — Gorgas  v.  Hertz, 
150  Pa.  St.   538,  24  AtL  756    (1893). 

South  Carolina. — Leesville  Mfg.  Co. 
V.  Morgan  Wood  &  Iron  Works,  75 
S.  C.  343,  55  S.  E.  768  (1906)  ;  Mar- 
tin V.  Bowie,  37  S.  C.  102,  15  S.  E. 
736  (1893);  Floyd  v.  Mintsey,  5 
Rich.  361  (1853). 

Tennessee. — Tyree  v.  Magness,  1 
Sneed.  276   (1853). 

Texas. — Cheatham  v.  Riddle,  8 
Tex.   162    (1853). 

United  States. — Simpson  v.  Dall,  3 
Wall.  460,  18  L.  ed.  365   (1865). 

England. — Gully  v.  Exeter,  4  Bing. 
290,  12  Moore,  C.  P.  591,  29  Rev. 
Rep.  565,  13  E.  C,  L.  500    fl827). 

Canada. — Williams  v.  Grey,  23  U.. 
C.  C.  P.  561   (1874). 

"  The  evidence  of  the  loss  is   ad- 
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§  3581.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed);  Public  Rec- 
cords ;  Official  and  Judicial. —  Public  records,  consisting  of  official 
registers,  papers  and  writings  and  judicial  records,  constitute  an 
exception  to  the  rule  requiring  the  production  of  the  original,  un- 
less the  failure  to  produce  it  is  explained  to  the  satisfaction  of  the 
presiding  judge.  As  we  have  stated  elsewhere,^  the  production  of 
the  original  is  not  required,  the  relaxation  of  the  rule  being 
founded  upon  the  inconvenience  attending  the  removal  of  docu- 
ments of  such  a  character,  not  only  to  the  public  as  individuals 
but  also  to  public  officials  in  the  proper  transaction  of  official  busi- 
ness or  the  conduct  of  judicial  proceedings.  Added  to  these  reasons 
is  also  the  danger  of  loss  or  destruction  of  such  records,  which 
would  exist  in  case  of  their  removal  from  place  to  place.  In  these 
various  elements  are  to  be  found  the  reasons  for  permitting  proof 
of  public  records  other  than  by  the  production  of  the  original.^ 


dressed  to  the  court  alone,  and  it  is 
not  a  subject  on  which  the  jury  are 
to  pass.  That  a  particular  instru- 
ment existed  is  the  most  material  in- 
quiry; the  fact  of  its  existence  and 
the  contents  of  it  are  matters  to  he 
tried  by  the  jury;  the  loss  of  it  must 
be  made  out  to  the  satisfaction  of  the 
court.  The  law  exacts  nothing  unrea- 
sonable in  such  a  case.  If  parol  proof 
of  the  loss  establishes  the  fact  with 
reasonable  certainty,  that  is  suffi- 
cient. No  precise  rule  can  be  safely 
laid  down  upon  this  subject,  further 
than  this,  that  diligent  search  and  in- 
quiry should  be  made  of  those  places 
or  persons  in  whose  custody  the  law 
presumes  the  instrument  to  be,  sup- 
posing it  once  to  have  existed."  Hob- 
son  V.  Porter,  2  Colo.  28,  30  (1873), 
per  Belford,  J. 

"  The  court  below  must  exercise 
their  own  judgment  as  to  the  reason- 
ableness of  the  search,  taking  into 
consideration  the  nature  of  the  instru- 
ment, the  time  elapsed,  and  numerous 
.other  circumstances  which  must  A-ary 
with  every  case."     R.  v.  Kenilworth, 


7  Q.  B.  642,  649  (1845),  per  Lord  Den- 
man,  C.  J. 

2.  "  Without  entering  upon  a  full 
discussion  of  the  evidence,  suffice  it  to 
say  that  it  was  sufficient  to  satisfy 
the  mind  of  the  court  that  the  instru- 
ment was  unintentionally  mislaid  or 
lost,  and  that  after  a  diligent  search 
made  therefor  it  could  not  be  found. 
Such  preliminary  proof  is  left  to  the 
discretion  of  the  trial  judge,  and  un- 
less manifestly  insufficient  to  warrant 
the  introduction  of  secondary  evi- 
dence, his  ruling  will  not  be  disturbed 
on  appeal."  Morison  v.  Weik,  in  Cal. 
App.  139,  141,  124  Pac.  869  (1912),  per 
Shaw,  J. 

"  The  finding  of  the  presiding  judge 
upon  preliminary  questions  of  fact  ma- 
terial to  the  competency  of  evidence 
at  the  trial  are  not  open  to  revision 
in  this  court."  Stevens  v.  Jliles,  142 
Mass.  571,  572,  S  N.  E.  426  (1886), 
per  Gardner,  J. 

§  3581-1.  Supra,   §   3356. 

2.  Sv-pra.   §   3356  herein. 

"An  exemplification  is  all  that  a 
party  can  obtain.    It  is  the  best  evi- 
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dence  the  nature  of  the  case  admits 
of;  because  the  courts  would  not  com- 
pel the  clerks  of  courts  to  attend  with 
the  originals  upon  a  subpoena  duces 
tecum."  Tobin  v.  Seay,  2  Brev.  (S. 
C),  470,  471  (1811),  per  Kott,  J. 

"  The  usual  mode  of  proving  the 
record  of  another  court,  is  by  the  pro- 
duction of  a  certified  copy.  But  the 
copy  is  not  produced  in  such  cases, 
because  it  is  better  evidence  than  the 
original.  It  is  received  only  on  the 
ground  of  convenience,  as  a  substitute 
for  the  original  record.  The  reception 
of  a  copy  avoids  the  inconvenience  of 
removing  the  original  record  from 
place  to  place."  Ballard  v.  Thomas,  19 
Gratt.   (Va.)   14  (1868),  per  Jones,  J. 

"  When  directed  to  be  kept  in  any 
particular  custody,  and  so  deposited, 
they  are  provable  by  examined  copies, 
not  on  the  ground  of  their  being  books 
of  a  public  nature,  such  as  that  all 
the  world  may  look  at  them,  but  on 
the  ground  of  the  great  inconvenience 
of  removing  them."  Doe  v.  Roberts, 
13  M.  &  W.  520,  530  (1844),  per  Pol- 
lock, C.  B. 

"  The  admission  of  copies  in  evi- 
dence is  founded  upon  a  principle  of 
great  public  convenience,  in  order  that 
documents  of  great  moment  should 
not  be  ambulatory,  and  subject  to  the 
loss  that  would  be  incurred  if  they 
were  removable.  The  same  has  been 
laid  down  in  respect  of  proceedings  in 
courts,  not  of  record,  copies  whereof 
are  admitted,  though  not  strictly  of 
a  public  nature."  Hennell  v.  Lyon,  1 
B.  &  AM.  182,  184  (1817),  per  Lord 
EUenborough,   C.  J. 

3.  Alahama. — Kilgore  v.  Stanley, 
90  Ala.  523,  8  So.  130   (1889). 

ArJcansas. — Brasoh  v.  Western  Tie 
&  Timber  Co.,  80  Ark.  425,  97  S.  W. 
445  (1906)  ;  Davies  v.  Pettit,  11  Ark. 
349  (1850). 

California. — McGarrity  v.  Hying- 
ton,  12  Cal.  426   (1859). 
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Colorado. — Duggan  v.  McCullough, 
27  Colo.  43,  59  Pac.  743   (1899). 

Connecticut. — St.  Peter's  Church  v. 
Beach.  26  Conn.  355   (1857). 

Georgia. — Headman  v.  Kose,  63  Ga. 
458    (1879). 

Illinois. — People  v.  Pike,  197  111. 
449,  64  N.  E.  393  (1902)  ;  Kreitz  v. 
Behrensmeyer,  125  111.  141,  17  N.  E. 
232,  8  Am.  St.  Rep.  349   (1888). 

Indiana. — ^Jones  v.  Levi,  72  Ind. 
586    (1880). 

Iowa. — Hlggins  v.  Eeed,  8  Iowa 
298    (1859). 

Kansas. — Bowland  v.  McDonald  In- 
dependent Telephone  Co.,  83  Kan.  84, 
107  Pac.  797  (1910). 

Kentucky, — Silva  v.  City  of  New- 
port, 31  Ky.  Law  Eep.  897,  104  S.  W. 
314  (1907);  Com.  v.  Logan,  5  Litt. 
286   (1824). 

Louisiana. — Winn  Parish  Bank  v. 
White  Sulphur  Lumber  Co.,  133  La. 
282,  62  So.  907  (1913);  Landry  k. 
Landry,  45  La.  Ann.  1113,  13  So.  672 
(1893). 

Maine. — United  States  Peg  Wood, 
Shank  &  Leather  Board  Co.  v.  Bangor 
&  A.  R.  Co.,  104  Me.  472,  73  Atl.  190 
(1909);  Prentiss  v.  Davis,  83  Me. 
364,  22  Atl.  246    (1891). 

Massachusetts. — Wallace  v.  First 
Parish  in  Townsend,  109  Mass.  263 
(1872). 

Michigan. — People  v.  Clarke,  105 
Mich.  169,  62  N.  W.  1117   (1895). 

Minnesota. — Estes  v.  Farnham,  11 
Minn.  423    (1866). 

Mississippi. — Pickens  v.  McNutt, 
12  Sm.  &  M.  651   (1849). 

Missouri. — ^Van  Pelt  v.  Parry,  213 
Mo.  680,  118  S.  W.  425  (1909)  ;  Ein- 
stein v.  Holladay-Klotz  Land  &  Lum- 
ber Co.,  132  Mo.  App.  82,  111  S.  W. 
859  (1908)  ;  Wells  v.  Pressy,  105  Mo. 
164,  16  S.  W.  670  (1891). 

New  Hampshire. — Wells  v.  Jackson 
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Iron  Mfg.  Co.,  47  N.  H.  235,  90  Am. 
Dec.  575   (1866). 

New  York. — Leland  v.  Cameron,  31 
N.  Y.  115   (1865). 

North  Carolina. — State  v.  Durham, 
131  N.  C.  546,  38  S.  E.  23    (1897). 

Ohio. — Young  v.  Buckingham,  5 
Ohio  485   (1833). 

Pennsylvania. — Richard's  Appeal, 
133  Pa.  St.  547,  15  Atl.  903  (1888)  ; 
Miltimore  v.  M'iltimore,  40  Pa.  St. 
151   (1861). 

South  Carolina. — McQueen  v. 
Fletcher,  4  Rich.  Eq.  153   (1851). 

reacts.— Gulf  Colorado  &  S.  F.  Ry. 
Co.  V.  Calvert,  11  Te.^.  Civ.  App.  297, 
33  S.  W.  246  (1895). 

Vermont. — Sherwiu  v.  Bugbee,  16 
Vt.  439    (1844). 

United  States. — Peralta  v.  United 
States,  3  Wall.  434,  18  L.  ed.  231 
(1865) 

Enffland. — Kingston  v.  Horner,  1 
Cowp.  103    (1774). 

4.  Aiaiama. — Prestwood  v.  Wat- 
son, 111  Ala.  604,  20  So.  600   (1895). 

Arkansas. — Oracle  v.  Morris,  33 
Ark.  415   (1860). 

California. — Hibernia  Savings  & 
lyoan  Society  v.  Boyd,  155  Cal.  193, 
100  Pac.  339  (1909)  ;  In  re  Hey- 
wood's  Estate,  154  Cal.  313,  97  Pac. 
S35  (1908);  In  re  Warfield,  33  Cal. 
51,   83  Am.  Dec.  49    (1863). 

Colorado. — ^Conway  v.  John,  14 
Colo.  30,  33  Pa<!.  170   (1890). 

Georgia. — Brown  v.  Madden,  141 
Ga.  419,  81  S.  E.  196  (1914)  ;  Battle 
V.  Braswell,  107  Ga.  128,  33  S.  E.  55 
(1899). 

Illinois. — Kennedy  v.  Borah,  226 
111.  343,  80  N.  E.  767  (1907);  For- 
sythe  V.  Vehmeyer,  176  111.  359,  53  N. 
E.  55   (1898). 

Indiana. — Bundy  v.  Cunningham, 
107  Ind.  360,  8  N.  E.  174  (1886); 
Linsee  v.  State,  5  Blackf.  601  (1841). 


loioa. — In  re  Edv^ards,  58  Iowa  431, 
10  N.  W.  793   (1883). 
Kansas. — Davis  v.  Turner,  21  Kan. 

131  (1878). 

Kentucky. — ^Hawkins  v.  Craig,  1  B. 
Mon.  27  (1840). 

Louisiana. — State  v.  Stewart,  45 
La.  Ann.   1166,  14  So.  143    (1893). 

Maine. — Angler  v.  Smally,  56  Me. 
515    (1869). 

Massachusetts. — Dailey  v.  Coleman, 

132  Mass.  64   (1877). 

Michigan. — Crane  v.  Waldron,  133 
Mich.  73,  94  N.  W.  593  ( 1903 ) ;  Peo- 
ple V.  Gordon,  39  Mich.  259    (1878). 

Minnesota. — Smith  v.  Valentine,  19 
Minn.  452   (1873). 

Mississippi. — Redus  v.  State,  54 
Miss.  713  (1877). 

Missouri. — Davis  v.  Peveler,  65  Mo. 
189  ( 1877 )  ;  Foulk  V.  Colburn,  48 
Mo.  335   (1871). 

Nebraska. — Regier  v.  Shreck,  47 
Neb.  667,  66  N.  W.  618    (1896). 

North  Carolina, — ^McKellar  v.  Mc- 
Kay, 156  N.  C.  283,  72  S.  E.  375 
(1911)  ;  Wells  v.  Harrell,  152  N.  C. 
218,  67  S.  E.  584  (1910);  Weeks  v. 
McPhail,  128  N.  C.  130,  38  S.  E.  473, 
139  N.  C.  73,  39  S.  E.  733   (1901). 

Ohio. — Heeney  v.  Kilbane,  59  Ohio 
St.  499,  53  N.  E.   262    (1898). 

Oklahoma. — Coombs  v.  Cook,  35 
Okla.  326,  129  Pac.  698   (1913). 

Pennsylvania. — Richard's  Appeal, 
132  Pa.  St.  547,  15  Atl.  903  (1883). 

South  Carolina. — Garrett  v.  Wein- 
berg, 54  S.  C.  127,  31  S.  E.  341,  34 
S.  E.  70  (1898). 

Texas. — Martin  v.  Reid  (Civ.  App. 
1913),  160  S.  W.  1094;  Waterman 
Lumber  &  Supply  Co.  v.  Rohins  (Civ. 
App.  1913),  159  S.  W.  360;  Easter- 
wood  v.  Burnett  (Civ.  App.  1910), 
136  S.  W.  934;  Houston  &  T.  C.  R.  Co. 
v.  De  Berry  (Civ.  App.  1904),  78  S. 
W.  736. 
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controls,  as  to  proof  other  than  by  the  original,  as  in  the  case  of 
other  documents  and  writings.  When  the  fact  of  their  loss  or 
destruction  is  established,  to  the  satisfaction  of  the  presiding  judge, 
he  will  permit  the  introduction  of  parol  evidence  of  their  contents.^ 


Vermont. — Dickerman  v.  Chapman, 
54  Vt.  506   (1883). 

Virginia. — Taylor  v.  Com.,  29 
Gratt.  780   (1878). 

Wisconsin. — Bartlett  v.  Hunt,  17 
Wis.  314  (1863). 

United  States. — ^The  Juno,  41  Ct. 
CL  106  (1906);  United  States  v. 
Price,  113  Fed.  851   (1901). 

England. — Freeman  v.  Arkell,  3  B. 
&  C.  494,  9  E.  C.  L.  218,  1  C.  &  P. 
135,  326,  12  E.  C.  L.  89,  195,  3  D.  & 
H.  669,  2  L.  J.  K.  B.  0.  S.  64  (1824). 

Canada. — Beatty  v.  Halden,  10 
Ont.  278  ( 1885 )  ;  Heany  v.  Parker, 
27  U.  C.  Q.  B.  509   (1868). 

5.  "  It  is  known  that,  not  only  the 
'existence  and  loss,  but  also  the  con- 
tents of  lost  bonds,  bills,  notes  and 
other  memorials  of  contracts  and  vari- 
«us  other  written  instruments  from 
time  immemorial  have  been  allowed 
to  be  proven  by  parol  evidence.  And 
that  many  of  these  relate  to  the  most 
important  transactions  among  men, 
and  that  they  are  in  general  executed 
in  privacy  and  comparatively  but  few 
of  them  are  ever  submitted  to  the 
public  gaze.  And  yet  the  inquest  of 
centuries  has  failed  to  present  this 
rule  of  evidence  to  the  legislature  as 
tt  public  grievance  in  promoting  the 
<;rime  of  perjury  and  for  this  reason 
to  demand  its  eradication  from  our 
municipal  regulations.  If  then  the 
morals,  and  safety  of  society  have  re- 
ceived no  serious  injury  from  its  oper- 
ation in  a  wide  field  of  temptation, 
where  the  suborned  are,  for  the  most 
part,  unchecked  by  the  public  eye, 
can  it  be  possible  that  the  admission 
of  parol  evidence  of  the  loss  and  the 
eflfect  of  judgments  at  law,  which  are 
not  produced  in  private  like  these  pri- 


vate instruments  of  evidence,  but  are 
the  results  of  the  united  action  of  the 
judge,  jury,  officers  of  court,  parties, 
their  attorneys  and  witnesses,  all  un- 
der the  eye  of  the  bystanders,  can  be 
productive  of  the  great  evils  appre- 
hended from  this  source  ?  On  the  con- 
trary, is  it  not  certain  that  of  all  the 
oases  of  the  proof,  by  parol,  of  the 
contents  of  lost  instruments  of  evi- 
dence, that  of  lost  judgments,  from 
the  circumstances  to  which  we  have 
alluded,  is  most  secured  against  the 
crime  of  perjury?  But  it  is  sup- 
posed that  a  disastrous  blow  would 
be  stricken  against  the  sanctity  of 
records,  and  in  this,  that  public  policy 
would  be  greatly  outraged.  If  rec- 
ords, while  they  existed,  were  allowed 
to  be  contradicted  or  established  by 
parol  this  would  not  fail  to  be  the  re- 
sult. But  how  this  is  to  result  from 
the  establishment  of  their  tenor  and 
effect  when  destroyed  is  not  alto- 
gether so  clear.  Surely  judicial  rec- 
ords are  not  so  sacred  that  their  very 
ashes  must  not  be  disturbed,  and  that 
to  minister  to  their  quiet,  the  most 
important  rights  of  men  must  be  sac- 
rificed, with  Pagan  superstition,  to 
their  names.  Such  a  doctrine  would 
have  better  befitted  the  days  of  the 
old  barons  of  England,  when  chiro- 
graphy  was  so  much  esteemed  that  it 
was  an  indulgence  for  crime,  than  our 
times;  and  it  is  by  no  means  certain 
that  it  obtained  even  in  those  days. 
Shall  personal  liberty  be  sacrificed  at 
this  altar  and  a  man  be  twice  put  in 
jeopardy  of  life  or  limb  because  his 
plea  of  former  acquittal  cannot  be 
established  by  the  ashes  of  a  conflag- 
rated record?  Shall  a  man  be  twice 
punished  for  the  same  offence  because 
the  record  of  his  former  conviction. 
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Facts  in  Different  Writings. — Another  instance  of  where  the 
court  will  not  insist  upon  the  production  of  the  original  occurs 
where  the  evidence  consists  of  the  result  of  voluminous  facts,  con- 
tained in  books,  writings  and  the  like,  and  an  examination  or  in- 
spection of  them  could  not,  conveniently,  be  made  in  the  presence 
of  the  tribunal.-'    In  such  a  case  one,  who  is  sufficiently  competent 


under  whicli  he  was  punished,  from 
its  destruction  cannot  be  produced  to 
protect  him  from  a  second  prosecu- 
tion? Or  shall  the  convicted  forger  be 
delivered  from  the  penitentiary  and 
set  at  large  upon  society,  because  the 
same  incendiary  flame,  that  destroyed 
the  record  of  his  conviction  at  the 
same  time  consumed  tlie  material  evi- 
dence of  his  guilt!  But  these  and 
many  other  startling  consequences 
are  by  no  means  the  only  result  of 
this  supposed  doctrine.  For,  let  it  be 
distinctly  understood  that  the  de- 
struction of  judicial  records  is  the 
end  of  the  public  and  private  rights 
depending  upon  them  while  they  ex- 
ist, and  at  once  a  high  premium  for 
vice  and  crime  is  held  out  by  the  law, 
under  the  influence  of  which  just  fears 
might  be  apprehended  for  the  safety 
of  judicial  records."  Davies  v.  Pet- 
tit,  11  Ark.  349,  353  (1850),  per 
Scott,  J.  I 

"  Where  the  record  is  lost,  and  has 
not  been  supplied,  the  contents  of  the 
lost  record  may  be  shown  by  parol 
evidence,  just  as  the  contents  of  any 
other  lost  paper  may  be  shown.  Bul- 
lock V.  Commonwealth,  96  Ky.  537, 
29  S.  W.  341,  16  Ky.  L.  Rep.  631.  It 
is  common  practice  to  prove  by  parol 
evidence  the  contents  of  a  lost  deed, 
where  the  record  has  been  destroyed, 
and  there  is  no  reason  why  the  con- 
tents of  a  judicial  record  may  not  be 
proved  in  the  same  way  until  it  is 
supplied."     Morrison  v.  Price,  130  Ky. 


139,  145,  113  S.  W.  1090  (1908),  per 
Holson,  J. 

"  The  defendants  contend  that  the 
action  of  the  court  in  permitting  the 
introduction  of  parol  evidence  to 
show  the  contents  of  the  order  of  pub- 
lication in  that  case  was  erroneous. 
The  evidence  of  the  circuit  clerk  and 
that  of  his  deputy  showed  that  they 
made  diligent  search  in  their  office 
for  the  record  of  that  order  and  that 
it  could  not  be  found;  and  the  evi- 
dence of  Mr  Wright,  the  editor  of 
the  Weekly  Record,  showed  that  the 
order  of  publication  was  delivered  to 
him  for  publication,  and  that  it  was 
duly  published  in  his  paper,  and  that 
it  was  an  exact  copy  of  the  order  ad- 
mitted in  evidence,  and  that  the  certi- 
fied copy  delivered  to  him  for  pub- 
lication had  been  destroyed  by  fire  in 
the  year  of  1899.  The  record  clearly 
shows  that  said  order  of  publication 
had  been  made  and  published,  and 
had  either  been  lost  or  destrojed 
prior  to  the  date  of  the  trial  of  this 
suit.  The  rule  of  law  in  this  State  is 
well  settled  that  the  contents  of  a 
lost  or  destroyed  record  may  be  estab- 
lished by  parol  evidence  in  the  same 
manner  as  the  contents  of  other  lost 
or  destroyed  documents  are  shown." 
Davis  V.  Montgomery,  205  Mo.  271, 
380,  103  S.  W.  979  (1907),  per  Wood- 
son, J. 

§  3582-1.  Arisona. — Schumacher  v. 
Pima  County  (1901),  7  Ariz.  269,  64 
Pao.  490. 
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and  who  has  examined  the  particular  writings,  may  he  permitted 
to  state  the  result  ascertained  by  him.^  This  is  illustrated  where 
a  witness  has  been  permitted,  as  bearing  upon  the  question  of  a 
person's  solvency,  to  state  the  result  of  an  inspection  by  him  of 


Arkansas. — Woodruff  v.  State,  61 
Ark.  157,  33  S.  W.  102    (1895). 

California. — People  v.  Dole,  122 
Cal.  486,  55  Pac.  581,  68  Am.  St. 
Eep.  50   (1898). 

Colorado. — ^New  La  Junta  &  Lamar 
Canal  Co.  v.  Kyerhill,  17  Colo.  App. 
26,  67  Pae.  1026   (1902). 

Connecticut. — Elmira  Roofing  Co. 
V.  Gould,  71  Conn.  629,  42  Atl.  1O02 
(1899). 

Illinois. — ^North  American  Guaran- 
tee Co.  V.  Mutual  Bldg.  &,  Loan  Assn., 
57  111.  App.  254    (1894). 

Indiana. — Culver  v.  Marks,  122 
Ind.  554,  23  N.  E.  1086,  17  Am.  St. 
Eep.  377,  7  L.  R.  A.  489  (1889); 
Rogers  v  State,  99  Ind.  218  (1884). 

Iowa. — State  v.  Brady,  100  Iowa 
191,  69  N.  W.  290,  62  Am.  St.  Eep. 
660,  36  L.  R.  A.  693    (1896). 

Louisiana. — State  v.  Mathis,  106 
La.  263,  30  So.  «34  (1901). 

Maryland. — Lynn  v.  Cumberland, 
77  Md.  449,  26 -Atl.  1001    (1893). 

Michigan. — Hoffman  v.  Pack,  114 
Mich.  1,  71  N.  W.  1095    (1897). 

Minnesota. — Wolford  v.  Farnham, 
47  Minn.  95,  49  N.  W.  528    (1S91). 

Missouri. — State  v.  Findley,  101 
Mo.  217,  14  S.  W.  185    (1890). 

Nevada. — State  v.  Elioades,  6  Nev. 
353    (1871). 

New  York. — Greenfield  v.  Massa- 
chusetts Mut.  Life  Ins.  Co.,  47  N.  Y. 
430    (1872). 

Oregon. — ^Scott  v.  Astoria  Railroad 
Co.,  43  Oreg.  26,  72  Pac.  594,  99  Am. 
St.  Rep.  710,  62  L.  E.  A.  ."43  (1903). 

Texas. — Davis  v.  Harper,  17  Tex. 
Civ.  App.  88,  42  S.  W.  788    (1897). 

United  States. — Burton  v.  Driggs, 
30  Wall.  125,  33  L.  ed.  299   (1873). 


"  It  appears  to  us  that  questions  of 
this  sort  must  necessarily  be  left 
very  much  to  the  discretion  of  the 
judge  who  presides  at  the  trial.  It 
would  doubtless  be  unexpedient  in 
most  cases  to  permit  eoo  parte  state- 
ments of  facts  or  figures  to  be  pre- 
pared and  submitted  to  the  jury.  It 
should  only  be  done  where  books  and 
documents  are  multifarious  and  vol- 
uminous, and  of  a  character  to  ren- 
der it  difficult  for  the  jury  to  compre- 
hend material  facts  without  the  aid 
of  such  statements."  Boston  &  W. 
R.  Co.  V.  Dana,  1  Gray  (Mass.)  83 
(1854),  per  Bigelow,  J. 

2.  "  The  court  was  justified  in  allow- 
ing the  facts  to  be  proved  by  the  tes- 
timony of  the  bookkeeper.  Though 
the  facts  testified  to  could  have  been 
aacertained  from  the  books  of  ac- 
count, by  computation,  and  as  the 
result  of  many  other  facts,  they  were 
nowhere  explicitly  stated  in  the 
books.  When  the  facts  sought  to  be 
proved  are  of  such  a,  character,  and 
the  books  or  accounts  are  volumin- 
ous, so  that  the  examination  of  each 
item  during  the  trial  would  consume 
much  time  and  it  would  be  difficult 
for  the  jury  to  understand  the  ac- 
counts, or  make  the  necessary  com- 
putation, the  court  may  in  its  dis- 
cretion permit  a  competent  witness 
who  has  examined  the  books  with  ref- 
erence to  the  point  sought  to  be  es- 
tablished, to  testify  to  the  result  of 
such  an  examination,  or  to  present 
schedules  verified  by  his  testimony, 
showing  the  details  of  the  computa- 
tion he  has  made."  Elmira  Roofing 
Co.  v.  Gould,  71  Conn.  639,  631,  42 
Atl.  1002    (1899),  per  Hall,  J. 
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books  of  account,  securities  and  the  like  belonging  to  such  person.^ 
In  like  manner  a  witness  may  be  permitted  to  testify  as  to  a  balance 
due  between  parties.*  Thus  witnesses  who,  in  an  official  capacity, 
have  examined  the  accounts  of  a  state  treasurer  in  his  dealings 
with  the  state  and  who  have  made  a  written  report  in  regard 
thereto,  have  been  permitted  to  testify  as  to  the  general  balance  of 
his  accounts  with  the  state.^  The  same  principle  controls  where 
the  results  sought  to  be  established  are  negative,  instead  of  affirm- 
ative, as  where  the  object  is  to  show  that  the  books  examined  did 
not  contain  certain  facts.®  Such  a  situation  is  presented  where 
a  witness  is  permitted  to  testify  that  he  had  examined  the  books 
of  a  bank  to  ascertain  whether  the  defendant,  when  he  passed  a 
check  and  received  an  advance  on  it,  had  any  account  with  the 


3.  Meyer  v.  Sefton,  3  Stark.  374 
(1817). 

4.  Roberts  v.  Duxon,  Pea.  83,  3 
K.  R.   660    (1791). 

"  The  first  of  such  rulings  men- 
tioned in  the  brief  was  upon  an  ob- 
jection by  plaintiff,  overruled  by  the 
court,  to  the  bookkeeper  of  the  firm 
stating  the  summary  of  assets  and 
liabilities  from  the  firm  books  of  ac- 
count, such  books  being  then  in  court. 
The  regular  way  would  have  been  to 
introduce  the  books  in  evidence. 
When  that  is  done,  it  is  permissible, 
as  a  matter  of  convenience  to  the 
court,  and  to  save  it  the  trouble  of 
going  all  through  the  books  itself 
and  adding  up  and  striking  balances 
of  the  various  accounts,  to  allow  it 
to  be  done  by  an  expert  witness,  who 
may  state  what  the  summaries  and 
balances  are.  In  this  case  the  books 
were  not  put  in  evidence,  but  they 
were  in  court,  and  either  party  could 
introduce  them,  and,  as  the  objection 
was  not  on  the  ground  that  they  had 
not  been  formally  offered,  which  ob- 
jection could  have  been  instantly 
avoided,  the  court  correctly  overruled 
it."  Walford  v.  Farnham,  47  Minn. 
95,  97,  49  N.  W.  538  (1891),  per  Gil- 
fiUan,  C.  J. 


5.  "  When  it  is  necessary  to  prove 
the  results  of  voluminous  facta  or  of 
the  examination  of  many  books  and 
papers,  and  the  examination  cannot 
be  conveniently  made  in  court,  the 
results  may  be  proved  by  the  person 
who  made  the  examination.  Here 
the  object  was  to  prove,  not  that  the 
books  did,  but  that  they  did  not  show 
certain  things.  The  results  sought  to 
be  established  were  not  affirmative, 
but  negative.  If  such  testimony  be 
competent  as  to  the  former,  a  multn 
fortiori  must  it  be  so  to  prove  the  lat- 
ter." Burton  v.  Driggs,  20  Wall.  (U. 
S.)  135,  136,  23  L.  ed.  269  (1873), 
per  Mr.  Justice  Swayne. 

6.  "  Especially  is  this  proper 
where,  as  in  this  case,  the  evidence 
IS  the  result  of  voluminous  facts,  and 
the  inspection  of  many  books  and 
papers,  the  examination  of  which 
could  not  conveniently  take  place  in 
court,  and  where,  too,  the  appellant 
was  a  party  to  these  proceedings,  and 
has  had  ample  time  to  inspect  these 
reports,  and  might  by  cross-examina- 
tion have,  tested  the  accuracy  of  the 
statements  made  by  these  witnesses." 
Woodruff  V.  State,  61  Ark.  157,  170, 
32  S.  W,  103  (1895),  per  Winohesler, 
S.  J. 
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bank  and  that  lie  had  no  account  at  that  time  J  In  such  cases,  how- 
ever, it  has  been  held  that  if  required  by  the  opposing  party  the 
books  should,  unless  some  legal  excuse  exists,  he  produced  for 
examination  or  to  enable  him  to  cross-examine  the  witness.®  It 
frequently  happens  that  the  result  of  an  examination  of  voluminous 
books  is  embodied  in  the  form  of  an  abstract  or  schedule,  contain- 
ing in  itself  numerous  figures,  tabulations  or  statements  which  if 
orally  stated  to  the  jury  might  nevertheless  tend  to  confuse  them 
in  their  deliberations.  Therefore  an  abstract  made  as  a  result  of 
an  examination,  by  an  expert  may  be  received  in  evidence  where 
such  person  has  testified  as  a  witness  aud  an  opportunity  has  been 
afforded  for  cross-examination.*  The  question  of  the  admission  of 
an  abstract  or  schedule  is  a  matter  for  the  presiding  judge  to  de- 
termine as  a  matter  of  sound  administration.-"' 


7.  People  V.  Dole,  122  Cal.  486,  55 
Pac.  581,  68  Am.  St.  Eep.  50   (1898). 

8.  Elmira  Roofing  Co.  v.  Gould,  71 
Conn.  639,  42  Atl.  1003  (1899).  See 
also.  Culver  v.  Marks,  122  Ind.  554, 
23  N.  E.  1086,  17  Am.  St.  Rep.  377, 
7  L.  R.  A.  489    (1889). 

9.  "  A  bookkeeper  for  the  bank 
made  out  a  statement  of  all  the  itemd 
of  Culver's  account  appearing  in  the 
books  of  the  bank,  and  appeared  and 
was  sworn  as  a  witness,  and  stated 
that  he  had  prepared  such  statement 
and  had  it  with  him,  and,  with  the 
books  before  him,  was  interrogated 
as  to  what  items  appeared  in  the 
account.  The  court  permitted  such 
statement  so  made  out  and  testified 
to  by  the  witness  in  evidence,  and 
allowed  the  same  to  be  read  to  the 
jury  over  the  objection  and  excep- 
tions of  the  appellant,  and  this  rul- 
ing of  the  court  is  complained  of  as 
error. 

This  was  a  long  statement  of 
account,  and  the  witness  who  made 
out  the  statement  was  subject  to 
cross-examination.  The  appellant 
bad  an  opportunity  to  test  its  cor- 
rectness and  cross-examine  the  wit- 
ness who  made  out  the  statement. 


The  appellant  had  as  full  and  com- 
plete an  opportunity  to  discover  an  er- 
ror in  the  statement  made  by  the  wit- 
ness as  if  he  had  appeared  as  a,  witness 
and  testified  from  the  books  without 
making  any  written  statement. 
Where  the  entries  in  books  are  nu- 
merous and  complicated,  it  is  com- 
petent to  permit  an  expert  book- 
keeper, who  has  examined  the  books, 
to  give  a  summary  oral  statement  of 
their  contents  and  computations 
made.  *  *  *  And  we  can  see  no 
reason  why,  when  such  expert  wit- 
ness who  has  examined  the  books  and 
made  an  abstract  of  them  testifies  as 
a  witness,  and  opportunity  is  given 
for  cross-examination  in  regard  to 
such  statement,  as  in  this  case,  the 
statement  may  not  be  admitted  in 
evidence  and  read  to  the  jury.  We 
think  the  abstract  of  the  books  was 
properly  admitted."  Culver  v.  Marks, 
123  Ind.  554,  566,  23  N.  E.  1086,  17 
Am.  St.  Rep.  377,  7  L.  R.  A.  489 
(1889),  per  Olds,  J. 

10.  "  These  entries  which  went  to 
make  up  the  aggregate  sums  collected 
for  the  two  years  numbered  many 
hundreds.  It  would  have  been  im- 
possible for  the  jury  to  carry  these 
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§  3583.  (Best  Evidence  Rule;  Application   to  Documents; 
When    Proof    Other    Than    by    Original    Allowed);    Writing 

Collateral  to  Issues. — The  "  best  evidence  rule  "  is  not  operative 
in  all  cases,  as  exclusive  of  proof  by  parol  of  some  fact  or  facts 
evidenced  by  the  instrument.  In  so  far  as  the  contents  of  the 
"writing  are  concerned  and  the  legal  effect  thereby  created  it  may 
be  collateral  to  the  issiie,  in  which  case  some  fact  asserted  therein 
may  be  established  by  extrinsic  evidence.^     Thus,  where  it  is  de- 


figures  in  their  minds  if  they  had 
been  merely  read  off  by  the  witness 
to  them;  and  had  the  jurors  under- 
taken to  transcribe  them  for  the  pur- 
pose of  adding  them  up  themselves, 
the  trial  would  have  been  greatly 
p.nd  needlessly  protracted.  When 
books  and  documents  introduced  in 
evidence  at  a  tri.il  are  multifarious 
and  voluminous,  and  of  such  a  charac- 
ter as  to  render  it  difficult  for  the 
jury  to  comprehend  material  facts 
without  schedules  containing  ab- 
stracts thereof,  it  is  within  the  dis- 
cretion of  the  court  to  admit  such 
schedules  verified  by  the  testimony  of 
the  person  by  whom  they  were  pre- 
pared, allowing  the  adverse  party  an 
opportunity  to  examine  them  before 
the  case  is  admitted  to  the  jury.'' 
Lynn  v.  Cumberland,  77  Md.  449,  459, 
26  Atl.  1001  (1893),  per  McSherry,  J. 

§  3583-1.  Alabama.  —  Southern 
Bituljthic  Co.  V.  Houghston,  177  Ala. 
559,  58  So.  450  (1913);  Phillips  v. 
Pippen,  4  Ala.  App.  426,  58  So.  Ill 
(1913);  Gulf  Compress  Co.  v.  Jones 
Cotton  Co.,  173  Ala.  645,  55  So.  306 
(1911). 

Georgia. — Knight  v.  Landis,  11  Ga. 
App.   536,  75  S.  E.  834    (1912). 

Indiana. — Wabash  R.  Co.  v.  Gretz- 
inger    (Ind.  1913),  104  N.  E.  69. 

Michigan.  —  Stockbridge  Elevator 
Co.  V.  Booth,  165  Mioh.  213,  130  N. 
W.  619   (1911). 

Minnesota. — Johnson  v.  Carlin,  121 
Minn.  176,  141  N.  W.  4   (1913). 

New   Jersey. — Hoisting    Machinery 


Co.  V.  Goeller  Iron  Works,  84  N.  J. 
L.  504,  87  Atl.   331    (1913). 

Oregon. — Peters  &,  Roberts  Fur- 
niture Co.  V.  Queen  City  Fire  Ins.  Co., 
63   Oreg.   383,   126  Pac.   1005    (1912). 

South  Carolina. — Smith  v.  South- 
ern Ry.  Co.,  89  S.  C.  415,  71  S.  E. 
989    (1911). 

South  Dakota. — Share  v.  Coats,  29 
S.  D.  603,   137  N.  W.  402    (1912). 

Texas. — Heidenheimer  v.  Bier  (Civ. 
App.  1913),  155  S.  W.  352;  Philadel- 
phia Underwriters'  Agency  v.  Brown 
(Civ.  App.  1913),  151  S.  W.  899. 

Washington. — Canadian  Bank  of 
Commerce  v.  Sesnon  Co.,  68  Wash. 
434,  123  Pa«.  603   (1913). 

West  Virginia. — Star  Grocery  Co. 
V.  Bradford,  70  W.  Va.  496,  74  S.  E. 
509    (1913). 

"  The  difference  between  the  two 
principles  consists  in  this:  The  pay- 
ment of  the  money  was  a  fact  testi- 
fied to  independent  of  the  receipt,  and 
was  capable  of  parol  proof.  But 
when  the  witness  went  further  and 
stated  that  he  saw  a  receipt  for  the 
money  signed,  he  undertook  to  give 
the  contents  of  the  receipt,  and  the 
receipt  itself  was  the  better  evi- 
dence." Steed  V.  Knowles,  97  Ala. 
573,  578,  13  So.  75  (1893),  per  Cole- 
man, J. 

"The  general  rule  has  no  applica- 
tion where  the  written  instrument  is 
merely  collateral  to  the  issue;  as 
where  the  parol  evidence  relates  to 
matters  distinct  from  the  instrument 
of   writing,    although    the    same   fact 
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sired  to  prove  the  existence  of  a  partnership,  and  not  the  mutual 
obligations  and  rights,  as  expressed  in  the  partnership  agreement, 
parol  evidence  has  been  received  to  establish  that  fact.^     In  such 


could  be  proved  or  disproved  by  the 
writing."  Coonrod  v.  Madden,  136 
Ind.  197,  198,  35  N.  E.  1103  (1890), 
per  Coffey,  J. 

"  This  rule  has  never  been  under- 
stood to  extend  to  maters  aside  from 
the  issue  and  merely  incidental  to  the 
trial.  Thus  the  interest  of  a  vpitness 
and  similar  concerns  could  always  be 
shown  without  the  production  of  the 
document  by  force  of  whicli  such  in- 
terest had  been  acquired."  Cumber- 
land Mutual  Fire  Ins.  Co.  v.  Giltinan, 
48  N.  J.  L.  495,  511,  7  Atl.  434 
(1886),  per  Beasley,  C.  J. 

"  The  rule  requiring  the  production 
of  the  writing  itself  as  the  best  evi- 
dence doos  not  extend  to  mere  notice 
or  to  matters  collateral."  McMillan 
V.  Baxley,  113  N.  C.  578,  586,  16  S.  E. 
845    (1893),  per  M'acRae,  J. 

"  Here  the  suit  was  not  on  the  pa- 
per: its  contents  had  nothing  to  do 
with  the  case."  Shoenberger  v.  Hack- 
man,  37  Pa.  St.  87,  93  (1860),  per 
Thompson,  J. 

"  The  reason  and  cause  that  deeds 
are  shewed  to  the  court  is,  because  it 
belongs  to  the  judges  to  adjudge  of 
the  sufficiency  or  insufficiency  of 
them;  yet  it  was  resolved  that  the 
plaintiff  need  not  shew  it  in  this  case 
for  three  reasons:  1.  Because  the 
plaintiff  doth  not  claim  by  the  said 
deed  of  license  any  interest  in  the 
house,  but  the  license  is  merely  col- 
lateral to  the  interest  of  it,  and 
pleaded  only  to  excuse  the  forfeiture 
of  the  lease,  and  is  not  like  a  release 
or  confirmation,  for  they  transfer  the 
right.  3.  A  good  difference  was 
taken  and  agreed  when  a  deed  is 
requisite  eoc  institutionig  legis,  and 
when  ex  provisione  hominis;  for  when 
it  is   requisite   ex  institutione   legis, 


there  it  ought  to  be  shewed  in  court; 
although  it  concerns  a  collateral 
thing,  and  transfers  or  conveys  noth- 
ing." Bellamy's  Case,  6  Coke  38 
(1605). 

2.  Alabama. — Griffin  v.  Stoddard, 
12  Ala.  783   (1848). 

Illinois. — Kaskaskia  Bridge  Co.  v. 
Shannon,  6  111.  15  (1844). 

Louisiana. — Ingraham  v.  White,  2 
La.  394    (1831). 

Maine. — Bryer  v.  Weston,  16  Me. 
261    (1839). 

Massachusetts.  —  Trowbridge  v. 
Cushman,   34  Pick.   310    (1834). 

Missouri. — Price  v.  Hunt,  59  Mo. 
358   (1875). 

j^'ew  Hampshire. — Field  v.  Tenney, 
47  N.  H.  513    (1867). 

Pennsylvania. — Edwards  v.  Tracy,^ 
63  Pa.  St.  374   (1869). 

Vermont. — ^Cutler  v.  Thomas,  35 
Vt.  73    (1853). 

England. — ^Alderson  v.  Clay,  1 
Stark.  405,  3  E.  C.  L.  157   (1816). 

But  see  Bonnaffe  v.  Fenner,  6  Sm. 
&  M.  (Miss.)  212,  45  Am.  Dec.  278 
(1846). 

"  Nor  could  the  plaintiffs  be  called 
on  to  produce  the  articles  of  co-part- 
nership, referred  to  in  the  deed  of 
trust.  They  were  not  entitled  to  the 
custody,  and  cannot  be  presumed  to 
have  the  possession  of  this  paper,  the 
private  property  of  the  partnership, 
and  cannot  therefore  be  required  to 
produce  it.  Although  as  between  the 
partners,  the  articles  of  co-partner- 
ship might  be  the  highest  evidence  of 
the  existence  of  the  partnership, 
strangers  cannot  be  held  to  this  proof, 
but  may  prove  its  existence,  when 
proof  of  that  fact  is  necessary,  by  any 
other  competent  testimony."  Griffin 
V.  Stoddard,  12  Ala.  783,  788  (1848), 
per  Ormond,  J. 
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cases  the  existence  of  the  partnership  stands  apart  from  the 
terms  of  its  creation  and  continuance.  A  similar  situation  is 
presented,  where  the  fact  that  a  person  occupies  the  relation  of  a 
tenant  to  another,  is  sought  to  be  proved.  JSTo  occasion  here  arises, 
in  the  absence  of  any  attempt  to  prove  the  terms  of  the  tenancy, 
for  requiring  the  production  of  the  writing  creating  it.  Proof  of 
the  relation  may  be  made  by  extrinsic  evidence.^     In  like  manner 


"The  court,  after  giving  the  jury 
instructions,  in  regard  to  the  law  of 
the  case,  in  case  they  should  find  that 
Thomas  held  himself  out  as  a  partner, 
concluded  by  saying,  that  if  they  did 
not  so  find,  '  it  was  incumbent  upon 
the  plaintiflF,  to  prove,  that  such  a 
contract  existed  between  Thomas, 
and  the  othermembers,  as  would  con- 
stitute a  partnership  between  them, 
and  would  entitle  him  to  participate 
in  the  profits  of  the  concern;  and 
that  the  testimony  of  Bean  was  not 
sufficient  proof  of  such  contract.'  It 
is  not  readily  apprehended,  upon  what 
ground  the  court  below  went,  in  with- 
drawing the  consideration  of  Bean's 
testimony  from  the  jury.  It  may  have 
been  upon  the  ground  that  the  writ- 
ten articles  themselves  should  have 
been  produced.  Though  it  should  be 
conceded  that  if  the  question  was  in- 
ter se,  the  only  competent  evidence 
of  partnership,  would,  be  the  articles 
themselves;  yet,  the  same  principle 
will  not  apply,  when  the  suit  is  by  a 
creditor  of  the  partnership,  as  against 
the  parties;  the  partnership  may  be 
proved  by  oral  evidence  of  the  actions, 
or  declarations  of  the  parties."  Cutler 
V.  Thomas,  25  Vt.  73,  77  (1S52),  per 
Bennett,  J. 

3.  Delaware. — Doe  v.  Gray,  3 
Houst.  135   (1858). 

Georgia. — Central  R.  Co.  v.  White- 
head, 74  Ga.  441    (1885). 

Michigan. — Rayner  v.  Lee,  20 
Mich.  384  (1870). 

New  Hampshire. — Straw  v.  Jones,  9 
N.  H.  400  (1838). 


New  Jersey. — Den  v.  Hamilton,  32 
N.  J.  L.  109   (1830). 

New  York. — Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  633    (1847). 

North  Carolina. — Thompson  v. 
Matthews,  61  N.  C    15    (1866). 

Texas. — Howard  v.  Britton,  71  Tex. 
386,  9  S.  W.  73   (1888). 

Virginia. — Taylor  T.  Peck,  21 
Gratt.    (1871). 

United  States. — May  v.  Sheehy,  16 
Fed.  Cas.  No.  9,335,  4  Cranch.  C.  C. 
135  (1831). 

England. — R.  v.  Rawden,  8  B.  &  C. 
708,  7  L.  J.  M.  C.  O.  S.  35,  15  E.  C.  L. 
348  (1838) ;  Rex  v.  Holy  Trinity,  7  B. 
&  €.  611,  6  L.  J.  M.  C.  24,  1  M.  &  R. 
444,  31  Rev.  Rep.  367,  14  E.  C.  L.  275 
(1837);  Strother  v.  Barr,  5  Bing. 
136,  6  L.  J.  C.  P.  0.  S.  345,  2  M.  & 
P.  207,  30  Rev.  Rep.  545,  15  E.  C.  L. 
509    (1838). 

"  The  existence  of  a  tenancy,  or  the 
relation  of  landlord  and  tenant  with 
reference  to  a  particular  piece,  or  tract 
of  land,  is  a  fact  like  that  of  posses- 
sion, and  may  and  generally  must  ba 
proved,  or  disproved  by  parol  evi- 
dence, as  by  the  payment  of  rent,  or 
the  admissions,  or  declarations  of  the 
parties  on  the  subject."  Doe  v.  Gray, 
2  Houst.  (Del.)  135,  136  (1859),  pei 
the  Court. 

"  Some  objections  were  made  by  de- 
fendant to  the  proof  given  to  estab- 
lish some  of  the  tenancies.  The  ten- 
ants held  under  written  leases,  but 
the  leases  were  not  produced,  and  th« 
complainant  was  allowed  to  prove  thi 
tenancies  by  parol.    There  is  no  legal 
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objection  whatever  to  such  evidence. 
No  inquiry  was  made  as  to  the  con- 
tents of  the  leases,  and  it  was  not 
necessary  to  produce  them  in  order  to 
establish  either  the  fact  of  occupancy, 
or  the  parties  to  the  letting."  Rayner 
V.  Lee,  20  Mich.  384,  388  (1870),  per 
Cooley,  J. 

"  The  defendant's  evidence  was  ex- 
cluded by  the  county  court  upon  the 
ground  that  parol  evidence  is  inad- 
missible to  prove  the  contents  of  a 
written  contract,  unless  the  non-pro- 
duction of  such  contract  is  first  duly 
accounted  for;  and  that  to  admit  the 
said  evidence  of  the  defendant  in  this 
case,  would  be  to  violate  that  rule. 
There  is  no  doubt  about  the  existence 
of  the  rule  or  its  wisdom.  The  only 
question  is,  does  this  case  fall  within 
it?  Or  does  not  this  case  come  with- 
in some  exception  to  the  rule? 

First.  We  think  this  ease  does  not 
fall  within  the  rule.  In  other  words, 
that  the  rule  does  not  apply  to  it. 
The  evidence  was  not  offered,  and  does 
not  tend,  to  prove  the  contents  of  a 
written  contract.  It  was  offered,  and 
tends  only,  to  prove  that  at  the  time 
of  the  institution  of  the  action,  the 
defendant  occupied  the  land  in  contro- 
versy as  the  plaintiff's  tenant.  The 
terms  of  the  tenancy,  or  of  the  lease 
under  which  the  defendant  then  held 
the  premises,  was  perfectly  imma- 
terial. If  he  held  them  at  that  time 
as  tenant,  no  matter  on  what  terms 
and  conditions,  he  held  them  lawfully, 
and  the  plaintiff  had  no  right  to  re- 
cover in  the  action.  That  he  held 
them  as  tenant  of  the  plaintiff,  and 
not  adversely,  was  a  fact  which  could 
be  proved  by  parol  evidence,  and  need 
not  of  necessity  be  proved  by  the  pro- 
duction of  the  lease,  though  there  may 
have  been  no  reason  for  its  non-pro- 
duction." Taylor  v.  Peck,  21  Gratt. 
(Va.)  11,  18  (1871),  per  Moncure,  P. 
"  The  general  rule  is,  that  the  con-» 
tents  of  a  written  instrument  cannot 
be  proved  without  producing  it.    But, 


although  there  may  be  a  written  in- 
strument between  a  landlord  and  ten- 
ant, defining  the  terms  of  the  tenancy, 
the  fact  of  tenancy  may  be  proved  by 
parol,  without  proving  the  terms  of 
it."  King  V.  Inhabitants  of  Holy 
Trinity.  7  B.  &  C.  611,  614  (1837), 
per  Bayley,  J. 

The  fact  that  one  holds  under  a 
written  lease  may  be  shown  by 
parol.  "  The  question  is  one  of  con- 
tinuous, open,  hostile  and  adverse  oc- 
cupation, claim,  and  use.  So  there  is 
no  violation  of  any  rule  of  evidence 
to  state  a  tenant  is  there  under  a  ver- 
bal or  a  written  lease.  A  question 
might  arise  if  the  evidence  were  of- 
fered to  state  the  contents  of  a  writ- 
ten instrument.  That  would  not  be 
the  better  way  to  prove  its  contents, 
because  the  instrument  itself,  if  sus- 
ceptible of  production,  would  be  the 
better  evidence.  Hence  we  hold  there 
was  no  error  committed  in  allowing 
witness  to  state  leasing  the  lands  was 
by  written  instruments,  for  that  fact 
was  of  no  consequence,  but  it  was  im- 
portant to  show  possession  of  the 
claimant  through  himself  and  agents." 
Wolf  v.  Unlhelm  (Civ.  App.  1913 », 
146  S.  W.  216,  230,  per  Cobbs,  J. 

"  It  is  contended,  on  the  part  of  the 
demandant,  that  her  parol  admissions 
in  regard  to  the  lease  should  not  have 
been  received,  but  that  the  lease  it- 
self should  have  been  produced  as  the 
best  evidence.  Such,  undoubtedly 
would  have  been  the  rule,  had  the  ob- 
ject been  to  show  the  contents  of  the 
lease — as  its  duration,  or  conditions; 
and  perhaps  even  to  show  who  was 
the  landlord.  *  •  ♦  Here  it  was 
only  essenital  to  show  that  it  was  the 
husband  alone  who  claimed  title;  and 
it  was  wholly  immaterial  as  to  the 
nature  of  the  title,  and  of  course  what 
were  the  contents  of  the  lease,  or  even 
whether  it  gave  any  title  to  the  prem- 
ises." Strew  V.  Jones,  9  N.  H.  400,  403 
(1838),  per  Wilcox,  J. 
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where  the  question  of  the  ownership  of  personal  *  or  real  property  ^ 
is  collateral  to  the  issue,  proof  of  such  fact  by  parol  evidence  has 
been  allowed.  That  a  particular  writing  has  been  executed  may 
also  be  shown  in  this  manner.*     In  much  the  same  way  evidence 


4.  Patterson  v.  Kicker,  73  Ala.  406 
(1882) ;  Street  v.  Nelson,  67  Ala.  504 
(1880) ;  Oaks  v.  West  (Tex.  Civ.  App. 
1901),  64  S.  W.  1033;  Sleep  v.  Hey- 
mann,  57  Wis.  495,  16  N.  W.  17  (1883). 

"  We  cannot  agree  with  the  court 
below,  that  the  production  of  the  note 
was  necessary.  It  could  only  be  held 
necessary,  by  not  attending  to  the  dis- 
tinction between  proving  the  existence 
and  contents  of  a  note,  and  the  sale 
of  a  note.  Of  the  former,  the  note  is 
the  better  evidence;  but  of  the  latter, 
the  note  furnishes  no  evidence.  For, 
how  the  production  of  a  note  could, 
in  any  manner,  prove  a  parol  sale  of 
it  afterwards  made,  which  sale  could 
not  appear  on  the  face  of  the  note  or 
any  part  of  it,  is  hard  to  conceive. 
The  existence  of  a  note  is  as  certainly 
perceived  by  the  senses,  or  acknowl- 
edged in  conversation,  as  that  of  any 
other  article  of  commerce,  and  it 
might  as  well  be  urged,  that  before 
the  acknowledgments  of  a  sale  of  any 
other  article  could  be  given  in  evi- 
dence, the  article  itself  must  be  pro- 
duced in  court,  in  order  that  the  court 
■  might  see  that  it  really  existed,  as 
that  a  note  thus  sold,  should  be  pro- 
duced." Lamb  v.  Moberly,  3  T.  B. 
Mon.  (Ky.)  179,  180  (1826),  per 
Mills,  J. 

5.  Alabama.  —  Alabama  Great 
Southern  R.  Co.  v.  Johnston,  138  Ala. 
283,  39  So.  771    (1900). 

Georgia. — Wright  v.  Roberts,  116 
Ga.  194,  43  S.  E.  369  (1902);  Cen- 
tral R.  Co.  V.  Whitehead,  74  Ga.  441 
(1885). 

Kentucky. — Helen  v.  Spencer,  1  Ky. 
L.  Rep.  56   (1880). 

Massachusetts. — Tucker  v.  Welsh, 
17  Mass.  160,  9  Am.  Dec.  137   (1S21). 

Michigan. — Baboock        v.        Beaver 


Creek  Tp.,  65  Mich.  479,  32  N.  W.  653 
(1887). 

Minnesota. — Cooper  v.  Brecken- 
ridge,  11  Minn.  341   (1866). 

Missouri. — Weaver  v.  Robinett,  17 
Mo.  459   (1853). 

South  Carolina. — ^Pelzer  Mfg.  Co. 
V.  American  Fire  Ins.  Co.,  36  S.  C. 
313,  15  S.  E.  562    (1891). 

Texas. — Bexar  County  v.  Terrell 
(Sup.  1890),  14  S.  W.  62. 

6.  Alabama. — McLendon  v.  Ruben- 
stine,  180  Ala.  615,  61  So.  902  (1913)  ; 
Snodgrass  v.  Decatur  Branch  Bank, 
25  Ala.  161,  60  Am.  Dec.  505   (1854). 

California. — Marriner  v.  Dennisou, 
78  Cal.  302,  30  Pae.  370   (1889). 

Illinois. — Massey  v.  Farmers'  Nat. 
Bank,  113  111.  334    (1885). 

Indiana. — Western  Union  Tel.  Co. 
v.  Cline,  8  Ind.  App.  364,  35  N.  E. 
564   (1893). 

Iowa. — Hagan  v.  Merchants'  & 
Bankers'  Ins.  Co.,  81  Iowa  321,  46  N. 
W.  1114,  25  Am.  St.  Rep.  492   (1890). 

Kentucky. — Lamb  v.  Moberly,  3  T. 
B.  Mon.  179   (1826). 

Louisiana. — State  v.  Sterling,  41 
La.  Ann.  679,  6  So.   583    (1889). 

Michigan. — Hanselman  v.  Doyle,  90 
Mich.  142,  51  N.  W.   195    (1892). 

Kew  Jersey. — Gilbert  v.  Duncan,  29 
N".  J.  L.  133   (1861). 

Keio  York. — Reynolds  v.  Kelly,  1 
Daly  383   (1863). 

Pennsylvania.  —  Shoenberger  v. 
Haekman,  37  Pa.  St.  87   (1860). 

South  Carolina. — Sims  v.  Jones,  43 
S.  C.  91,  30  S.  E.  905  (1894). 

■Tesoa^. — Philadelphia  Underwriters' 
Agency  v.  Brown  (Civ.  App.  1913), 
151  S.  W.  899;  Howard  v.  Britton,  71 
Tex.  286,  9  S.  W.  73    (1888). 
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apart  from  the  writing   itself  has  been   received  to   show   the 


Vermont. — Taylor  v.  Moore,  63  Vt. 
60,  21  Atl.  919    (1890). 

"  The  general  principle  has  no  ap- 
plication to  the  facts  above  stated. 
We  fully  recognize  the  rule  that 
whenever  the  existence  of  a  deed  or 
other  writing  is  directly  involved  in 
a  judicial  proceeding,  whether  as 
proof  of  the  precise  question  In  issue 
or  of  some  subordinate  matter  that 
tends  to  establish  the  ultimate  fact  or 
facts  upon  which  the  case  turns, 
such  deed  or  other  writing,  itself, 
must  be  produced,  or  its  absence  ac- 
counted for,  before  secondary  evidence 
of  its  contents  is  admissible.  Yet, 
while  this  rule  is  fully  conceded,  it  is 
also  true  that  a  witness,  when  testi- 
fying, may,  for  the  purpose  of  mak- 
ing his  statements  intelligible,  and 
giving  coherence  to  such  of  them  as 
are  unquestionably  admissible  in  evi- 
dence, properly  speak  of  the  execu- 
tion of  deeds,  the  giving  of  receipts, 
the  writing  of  a  letter,  and  the  like, 
without  producing  the  instrument  or 
writing  referred  to.  To  hold  other- 
wise would  certainly  be  productive  of 
great  inconvenience,  and  in  some  cases 
would  defeat  the  ends  of  justice.  Ref- 
erences to  written  instruments  by  a 
witness,  for  the  purpose  stated,  are  to 
be  regarded  as  but  mere  inducement 
to  the  more  material  parts  of  his  tes- 
timony." Massey  v.  Bank,  113  111. 
334,  338    (1885),  per  Mulkey,  J. 

"  The  rule  of  evidence,  the  infringe- 
ment of  which  is  assigned  for  error, 
is  that  requiring  the  best  evidence  to 
be  given  the  nature  of  the  case  ad- 
mits. It  is  said  the  existence  of  such 
a  note  can  be  best  proved  by  its  pro- 
duction. That  may  be  the  case — it 
would  so  seem.  But  the  cases  al- 
ready cited  show  that  it  is  impossible 
to  adhere  to  this  rule.  For  instance, 
a  party  proceeds,  upon  a  trial,  to 
give  parol  evidence  of  an  agreement; 


the  adversary  objects  that  this  can- 
not be  done,  and  by  cross-examina- 
tion shows  that  the  agreement  was  re- 
duced to  writing,  that  there  was  such 
an  agreement  in  writing;  it  was 
never  doubted  that  this  may  be  done, 
and  yet,  if  this  rule  is  of  universal 
application,  this  could  be  done  only 
by  the  writing  itself.  The  rule  must 
therefore  have  some  limitation.  No 
other  rule  can  be  adopted  in  practice 
than  to  permit  the  existence  of  a  pa- 
per to  be  proved  by  parol  as  a  fact 
in  all  cases  where  its  contents  are  not 
material  to  the  rights  of  the  parties 
in  the  action,  or  the  party  proving  it 
does  not  seek  to  avail  himself  of  its 
contents  as'  proof  of  any  fact  stated 
in  it,  or  of  any  obligation  created  or 
discharged  by  it."  Gilbert  v.  Dun- 
can, 29  N.  J.  L.  133,  141  (1861),  per 
Whelpley,  C.  J. 
Proofs  of  loss: 

"  The  only  issue  joined  is  whether 
notice  and  proof  of  loss  were  given 
to  defendant.  There  is  no  statement 
of  facts  joining  issue  as  to  the  form 
or  sufBcieney  of  the  proof.  It  was 
competent  for  plaintiff  to  show  by 
parol  evidence  that  proof  of  loss  was 
prepared,  and  sent  to  defendant.  *  «  * 
This  the  plaintiff  did  by  proofs  that 
are  unquestioned.  There  being  no  is- 
sue as  to  the  form  or  sufficiency  of 
the  notice  and  proof,  there  was  no 
necessity  for  introducing  evidence  of 
the  contents  of  either;  and  hence  the 
admission  of  the  copy  could  not  have 
prejudiced  any  rights  of  the  defend- 
ant, and  is,  therefore,  not  ground  for 
reversal."  Hagan  v.  Merchants'  & 
Bankers'  Ins.  Co.,  81  Iowa  331,  333, 
46  N.  W.  1114,  35  Am.  St.  Rep.  493 
(1890),  per  Given,  J. 

"  The  thing  to  be  proved,  therefore, 
was  not  what  was  contained  in  the 
written  proofs  of  loss,  but  the  fact 
that  such  written  proofs  had  been  fur- 
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fact  of  a  sale,^  an  indebtedness,®  the  delivery  of  a  contract,®  that 


nished  to  the  company  within  the  pre- 
scribed time  and  we  do  not  see  why 
this  substantive  fact  may  not  be 
proved  by  oral  evidence."  Pelzer 
Mfg.  Co.  V.  Sun  Fire  Office,  36  S.  C. 
213,  265,  15  S.  E.  562  (1891),  per 
Mclver,  C.  J. 

7.  "  The  title  to  the  farm  was  not 
involved  in  this  litigation.  The  price 
paid  or  the  terms  of  sale  did  not  con- 
cern defendant.  The  fact  of  a  sale 
was  the  only  essential  matter  to  be 
proven.  Authorities  are  not  wanting 
that,  where  the  contents  of  a  convey- 
ance are  not  in  issue,  or  where  the  ob- 
ject of  the  evidence  is  not  to  estab- 
lish a  conveyance  under  the  deed,  and 
the  written  instrument  is  only  col- 
laterally involved,  parol  evidence  is 
admissible  that  the  deed  or  contract 
was  made  and  delivered,  without  pro- 
ducing the  document  or  when  the  fact 
of  a  sale  or  conveyance  of  land,  as  dis- 
tinct from  the  contents  of  the  deed  or 
contract  of  sale,  is  for  determination, 
parol  evidence  is  in  like  manner  ad- 
missible." Johnson  v.  Carlin,  121 
Minn.  176,  179,  141  N.  W.  4  (1913), 
per  Holt,  J. 

8.  "  We  are  not  unmindful  of  the 
maxim  recognized  in  all  the  books 
that  the  best  evidence  of  which  a 
thing  to  be  proven  is  susceptible  must 
be  produced  or  its  absence  accounted 
for.  And  out  of  this  comes  the  rule — 
given  controlling  importance  by  the 
court  below — that,  where  parties  have 
put  their  agreement  in  writing,  the 
best  or  primary  evidence  of  the  terms 
of  such  agreement  is  the  writing  it- 
self, and  oral  evidence  can  be  received 
only  after  proper  foundation  is  laid. 
Of  course,  the  maxim  has  application 
in  this  as  in  all  other  cases,  but  the 
rule  relied  upon  has  no  application. 
Indebtedness  is  a  fact  in  and  of  it- 
self. And  its  existence  as  a  fact  is 
in  no  wise  dependent  upon  the  form 


or  character  of  the  evidence  which 
the  parties  have  adopted  as  a 
means  for  identifying  the  amount,  the 
time  and  terms  of  payment,  etc.  True 
enough  there  are  cases  where  in  vir- 
tue of  a  special  rule  founded  on  pub- 
lic policy  oral  evidence  of  the  exist- 
ence of  an  indebtedness  or  obligation 
will  not  be  received.  But  that  is 
only  between  the  immediate  parties 
and  their  privies,  and  where  the  evi- 
dence is  sought  to  be  introduced  in  a 
proceeding  brought  to  enforce  the  in- 
debtedness or  obligation.  Now,  as  re- 
lated to  the  abstract  fact  of  indebted- 
ness, it  would  seem  that  the  good 
faith  statements  of  the  debtor,  con- 
firmed by  the  creditor,  ought  to  be 
taken  as  conclusive  on  the  subject. 
And  we  are  unable  to  see  how  the 
form  of  the  statement — that  is, 
whether  oral  or  in  writing — can  be 
said  to  make  any  difference.  At  best, 
a  promissory  note  is  only  presumptive 
evidence  of  a,  debt;  in  truth,  it  may 
be  void,  or  subject  to  avoidance,  for 
any  one  of  several  reasons,  or  it  may 
have  been  paid.  It  follows  that, 
where  the  fact  of  indebtedness  exist- 
ing is  the  sole  matter  of  inquiry,  the 
statements  undestandingly  made  of 
those  who  have  personal  knowledge  is 
the  best  evidence  and  the  note,  if  such 
there  be,  is  no  more  than  corrobora- 
tive of  such  statements."  Stein  v. 
Local  Board  of  Review,  135  Iowa  539, 
541,  113  N.  W.  339  (1907),  per 
Bishop,  J. 

"As  to  the  other  branch  of  the  ob- 
jection, to  wit,  that  parol  evidence 
of  the  appellant's  interest  in  this 
town  site  enterprise  (an  enterprise 
relating  to  real  property)  was  in- 
competent, it  is  to  be  borne  in  mind 
that  the  object  of  the  testimony  was 
not  to  make  out  a.  claim  of  title  to 
property  of  that  nature,  but  to  show 
that  Breckonridge,  the  appellant,  was 
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one  is  president  of  a  corporation/"  the  payment  of  a  license  fee/^ 
taxes  ^^  or  money  upon  an  order,^*  or  in  settlement  of  an  account  ^* 
and  the  like. 


associated  with  sundry  other  persons 
in  this  particular  business,  for  the 
purpose  of  holding  him  responsible 
under  the  statute  for  the  indebtedness 
of  the  association.  For  this  purpose, 
we  can  conceive  of  no  reason  why  the 
testimony  objected  to  was  not  rightly 
received."  Cooper  v.  Breekenridge, 
11  Minn.  341,  343  (1866),  per 
Berry,  J. 

9.  "  Cox  testified  that  he  received 
from  the  agents  of  applicant,  four  or 
five  contracts,  one  for  each  shipment 
of  cattle,  and  that  testimony  was  ob- 
jected to,  and  its  admission  assigned 
as  error  in  the  fortieth  assignment  of 
error.  It  was  objected  to  as  second- 
ary evidence.  How  it  was  possibly 
secondary  is  not  shown.  He  swore  to 
the  delivery  to  him  of  the  contracts, 
and  it  is  not  conceivable  that  there 
was  any  better  evidence  of  that  fact. 
He  did  not  testify  as  to  the  contents 
of  the  contracts."  Pecos  &  N.  T.  Ry. 
Co.  V.  Cox  (Tex.  Civ.  App.  1912),  150 
S.  W.  265,  267,  per  Fly,  J. 

10.  Knight  V.  Landis,  11  Ga.  App. 
536,  75  S.  E.  834   (1912). 

11.  Eastman  &  Co.  v.  Watson,  73 
Wash.  522,  130  Pae.  1144   (1913). 

12.  Shepherd  v.  Sartain  (Ala. 
1914),  64  So.  57. 

13.  "  The  fact  that  Jones  paid  the 
$46.50  to  the  mortgagor  on  »  writ- 
ten order  of  the  appellant  did  not 
affect  the  competency  of  Jones  to  tes- 
tify to  that  fact  without  producing 
the  written  order.  The  amount  which 
appellant  paid  the  mortgagor  for  the 
cotton  was  not  one  of  the  issues  in 
the  case,  but  was  merely  a  collateral 
relevant  fact  to  the  main  issues.  It 
was  relevant,  because  it  had  a  tend- 
ency to  show  the  value  of  the  cotton 
at  the  time  it  was  converted,  and  also 


tended  to  show  the  conversion  itself. 
The  order  upon  which  the  money  was 
paid  by  Jones  being  drawn  into  the 
issue  collaterally  the  court  committed 
no  error  in  permitting  the  witness  to 
state  that  he  paid  the  money  upon 
such  order  and  in  accordance  with  its 
directions."  Phillips  v.  Pippin,  4 
Ala.  App.  426,  429,  58  So.  Ill  (1912), 
per  Graffenried,  J. 

14.  "  In  this  case,  the  defendants 
offered  a  witness  to  testify,  that  after 
a  suit  had  been  commenced,  by  the 
plaintiff,  upon  the  book  account  for 
services  rendered  the  deceased,  the  de- 
fendants had  settled  the  same,  and 
paid  her  the  sura  of  one  hundred  and 
fifty-eight  dollars,  for  the  debt  and 
costs.  To  the  admission  of  this  evi- 
dence the  plaintiff  objected,  on  the 
ground  that  she  had  previously  given 
the  defendants  a  copy  of  her  account, 
which  ought  to  have  been  shown  as 
the  better  evidence  of  the  demand. 
The  court  overruled  the  objection,  and 
admitted  the  evidence.  Was  it  neces 
sary  to  produce  that  copy  before  the 
evidence  offered  could  be  admitted? 
It  is  difficult  to  conceive  how  the  de- 
livery of  that  copy  could  operate  to 
prevent  the  defendants  showing  what 
the  account  was.  The  copy  was  prob- 
ably delivered  for  the  purpose  of  giv- 
ing the  defendants  notice  of  the 
claim;  and  there  is  no  pretence  that 
it  was  ever  constituted,  by  the  par- 
ties, a  document  to  be  kept  as  evi- 
dence of  the  items  of  the  demand.  It 
might,  indeed,  have  been  introduced 
as  evidence,  by  the  defendants;  but 
they  were  under  no  obligation  to 
rely  upon  it.  The  preservation  of  it, 
might  well  have  been  deemed  by  them 
of  no  importance;  and  it  might  have 
been  lost  or  destroyed,  in  such  man- 
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§  3584.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed);  Writing  in 
Possession  or  Control  of  Adverse  Party. — Another  instance  of 
where  the  production  of  an  original  writing  is  excused  exists  where 
it  is  in  the  possession  or  under  the  control  of  the  opponent,  who 
fails  or  refuses  to  produce  it  after  reasonable  notice  to  him  to  do 
so.-'    In  such  cases  the  same  principle  controls  as  where  the  docu- 


ner,  that  no  legal  evidence  could  have 
been  furnished  of  its  loss  or  destruc- 
tion. Besides,  the  object  of  the  tes- 
timony offered  was  not  to  prove  the 
contents  of  the  copy,  but  facts  which 
arose  subsequent  to  its  delivery, 
namely,  the  commencement  of  a  suit, 
the  settlement  of  the  claim,  and  the 
amount  paid."  Raymond  v.  Sellick, 
10  Conn.  480,  483  (1835),  per 
Waite,  J. 

§  3584-1.  Alabama. — Theodore  Land 
Co.  V.  Lyon,  148  Ala.  668,  41  So.  682 
(1906);  Steed  v.  Knowles,  97  Ala. 
573,  12  So.  75  (1892)  ;  Smith  v.  Col- 
lins, 94  Ala.  394,  10  So.  334  (1891)  ; 
Blevins  v.  Pope,  7  Ala.  371    (1845). 

Arkansas. — Cross  v.  Johnson,  30 
Ark.   396    (1875). 

California. — Harloe  v.  Lambie,  132 
Cal.  133,  64  Pac.  88    (1901). 

Georgia. — Atlantic  Coast  Lme  E. 
Co.  v.  Hill,  12  Ga.  App.  392,  77  S.  E. 
316  (1913);  Hines  v.  Johnston,  95 
Ga.  639,  23  S.  E.  470    (1894). 

Illinois. — Young  v.  People,  221  111. 
51,  77  N.  E.  536  (1906)  ;  Rudgear  v." 
United  States  Leather  Co.,  206  111. 
74,  69  N.  E.  30  (1903)  ;  Prettyman  v. 
Walston,  34  111.  175    (1864). 

/«(iiana.— -Barkley  v.  Mahon,  95 
Ind.  101    (1883). 

Indian  Territory. — ^Missouri,  Kan- 
sas &  Texas  Ry.  Co.  v.  Elliott,  2  In- 
dian Terr.  407,  51  S.  W.  1067   (1899). 

Iowa. — Cochburn  v.  Hamkeye  Com- 
mercial Men's  Ass'n  (Iowa,  1913), 
143  N.  W.  1106;  State  v.  Chase,  89 
Iowa  38,  56  N.  W.  275   (1893). 


Kansas. — Roberts  v.  Dixon,  50 
Kan.  436,  31  Pac.  1083    (1893). 

Kentucky. — Chicago,  St.  L.  &  N.  C. 
R.  Co.  V.  Benedict's  Admr.,  154  Ky. 
675,  159  S.  W.  526  (1913);  Benjamin 
V.   Ellinger,   80  Ky.   472    (1882). 

Louisiana. — Merritt  v.  Wright,  19 
La.  Ann.  91  (1867)  ;  Hills  v.  Jacobs, 
7   Rob.   406    (1844). 

Maine. — Lowell  v.  Flint,  20  Me. 
401  (1841);  Thomas  v.  Harding,  S 
Me.  417    (1833). 

Maryland. — Dick  v.  Biddle  Bros.> 
105  Md.  308,  66  Atl.  31    (1907). 

Massachusetts. — Morse  v.  Wood- 
worth,  155  Mass.  233,  29  N.  E.  525, 
27  N.  E.  1010  (1891);  Fletcher  v. 
Powers,  131  Mass.  333    (1881). 

Michigan. — Boglarsky  v.  Singer 
Mfg.  Co.,  65  Mich.  510,  32  N.  W.  880 
(1887). 

Minnesota. — Hobe  v.  Swift,  58 
Minn.   84,- 59  N.  W.  831    (1894). 

Mississippi. — Cooper  v.  Granberry, 
33  Miss.  117    (1857). 

Missouri. — Hoffman  Heading  and 
Stave  Co.  v.  St.  Louis  I.  M.  &  S.  Ry. 
Co.,  119  Mo.  App.  495,  94  S.  W.  597 
(1906)  ;  Coffman  v.  Niagara  Fire  Ins. 
Co.,  57  Mo.  App.  647  (1894),  Pope 
V.  Money,  40  Mo.  104   (1867). 

New  Hampshire. — Nealley  v.  Green- 
ough,  25  N.  H.  325    (1852). 

NeiD  York. — Bissell  v.  Myton,  160 
App.  Div.  268,  145  >f.  Y.  Suppl.  591 
(1914);  Sheldon  v.  Wood,  2  Bosw. 
267  (1857)  ;  Jackson  v.  Shearman,  6 
Johns.   19    (1810). 

North  Carolina. — Overman  v.  Clem- 
mons,  19  N.  C.  185    (1836). 
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ment  is  lost  or  destroyed.  In  either  case  it  is  not  within  the  power 
of  the  proponent  to  produce  it  and,  if  owing  to  the  fact  that  the 
original  is  in  existence,  resort  to  parol  evidence  of  the  contents  of  a 
writing  were  forbidden  under  such  circumstances,  parties  would 
be  deprived  of  substantial  rights  for  the  protection  and  enforce- 
ment of  which  the  aid  of  judicial  tribunals  is  invoked.  It  is  the 
fact  that  the  instrument  is  not  within  the  power  of  the  party  to 


North  Dakota. — Hanson  v.  Lind- 
strom,  15  N.  D.  584,  108  N.  W.  798 
(1906). 

Ohio. — John  v.  John,  Wright  584 
(1834). 

Oregon. — Peters  &  Roberts  Furni- 
ture Co.  V.  Queen  Fire  Ins.  Co.,  63 
Oreg.  383,  126  Pac.  1005  (1912); 
Sugar  Pine  Lumber  Co.  v.  Garrett,  28 
Oreg.  168,  42  Pac.  137   (1895). 

Pennsylvania. — McFadden  w  Mc- 
Fadden,  33  Pa.  Super.  Ct.  534 
(1907)  ;  Strawbridge  v.  Clamond  Tel. 
Co.,  195  Pa.  St.  118,  45  Atl.  677 
(1900)  ;  West  Branch  Ins.  Co.  v.  Hel- 
fenstein,  40  Pa.  St.  289,  80  Am.  Dec. 
573  (1861);  McKellip  v.  Mclllveny, 
4  Watts.  317,  28  Am.  Dec.  711 
(1835). 

South  Carolina. — ^Montgomery  v. 
Seaboard  Air  Line  Ry.,  73  S.  C.  503, 
53  S.  E.  987  (1905)  ;  Rose  v.  Winns- 
boro  Nat.  Bank,  41  S.  C.  191,  19  S. 
E.   487    (1893). 

South  Dakota. — Stephens  v.  Faus, 
20  S.  D.  367,  106  N.  W.   56    (1906). 

Texas. — Hazelwood  v.  Pennylacker 
(Civ.  App.  1899),  50  S.  W.  199;  New- 
som  V.  Davis,  20  Tex.  419   (1857). 

Vermont. — Orr  v.  Clark,  62  Vt. 
136,  19  Atl.  939    (1890). 

Virginia. — Maxwell  v.  Light,  1 
Call.  117    (1797). 

Washington. — Shine  v.  Culver,  43 
Wash.  484,  85  Pac.  271    (1906). 

Wisconsin. — Speiser  v.  Phoenix 
Mut.  Life  Ins.  Co.,  119  Wis.  530,  97 
N.  W.  307  (1903)  ;  Tewksbury  v. 
Schulenburg,  48  Wis.  577,  4  N.  W. 
757    (1879). 
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United  States. — Missouri,  Kansas, 
&  Texas  Ry.  Co.  v.  Elliott,  102  Fed. 
96,  43  C.  C.  A.  188  (1900);  Dunbar 
V.  United  States,  156  U.  S.  185,  15 
S.  Ct.  325,  39  L.  ed.  390  (1894): 
Butler  V.  Maples,  9  Wall.  766,  19  L. 
ed.  823   (1869). 

England. — Bell  v.  Francis,  9  C.  .St 
P.  66,  38  E.  C.  L.  50  (1839)  ;  Doe  v. 
Wainwright,  5  A.  &  E.  520,  2  Hurl. 
&  W.  391,  6  L.  J.  K.  B.  35,  1  N.  & 
P.  8,  31  E.  C.  L.  714  (1836)  ;  Baldney 
V.  Ritchie,  1  Stark.  338,  3  E.  C.  L. 
133    (1816). 

"  A  single  exception  remains  to  be 
considered.  It  is  to  the  admission  of 
the  testimony  of  Carleton.  He  was 
introduced  to  prove  that  he,  as  special 
treasury  agent,  had  issued  a,  permit 
to  Bridge  &  Co.,  and  to  prove  its  con- 
tents, notice  having  been  given  to  the' 
defendants  to  produce  the  permit  it- 
self, and  they  having  failed  to  do  so. 
It  is  objected,  first,  that  his  official 
books  should  have  been  produced,  and 
that  it  was  incompetent  to  prove  the 
permit  in  any  other  way.  The  permit 
itself  would  have  been  the  best  evi- 
dence; but  it  was  not  produced  on 
call,  and  therefore  secondary  evidence 
was  admissible."  Butler  v.  Maples, 
9  Wall.  (U.  S.)  766,  778,  19  L.  Ed.  822 
(1869),  per  Mr.  Justice  Strong. 

The  contents  of  train  orders,  which 
are  either  lost  or  destroyed  or  are  in 
the  possession  of  the  railroad  com- 
pany, which  refuses  to  produce  them, 
may  be  proved  by  the  testimony  of 
witnesses.  Missouri,  Kansas  &,  Texas 
Ry.  Co.  v.  Elliott,  2  Ind.  Terr.  407,  51 
S.  W.  1067  (1899). 
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produce  which  permits  of  the  introduction  of  secondary  evidence.^ 
The  fact  that  the  adverse  party  is  not  in  the  actual  possession  of 
the  writing  called  for  is  not  material ;  if  he  has  the  legal  right  to, 
and  may  demand,  possession  of  the  insHrument,  his  failure  to  pro- 
duce it  will  authorize  the  admission  of  secondary  evidence.® 

§  3585.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed;  Writing  in 
Possession  or  Control  of  Adverse  Party);  Notice  to  Produce; 
Necessity  of. —  Where  a  writing,  of  which  a  party  desires  to 
introduce  secondary  evidence  of  its  contents,  is  in  the  control  of 
his  opponent,  the  former  will  be  required,  as  a  general  rule,  to 
show  to  the  satisfaction  of  the  presiding  judge  that  the  adverse 
party,  being  in  possession  of  the  writing,  has  failed  or  refused  to 
produce  the  same,  after  notice  given  to*him  or  to  his  attorney,-^ 


2.  It  was  likewise  said,  in  support 
of  the  motion,  that  the  reason  why 
copies  are  permitted  to  be  evidence  in 
common  cases  is,  because  the  party 
who  has  them  in  his  custody,  and  does 
not  produce  them,  is  in  some  fault  for 
not  producing  them;  it  is  considered 
as  a  misbeliavior  in  him  in  not  pro- 
ducing them,  and  therefore,  in  crim- 
inal cases,  a  man  who  does  not  pro- 
duce them  is  in  no  fault  at  all;  and 
for  that  reason  a  copy  is  not  admit- 
ted. But  I  do  not  take  that  to  be  the 
rule;  it  is  not  founded  upon  any  mis- 
behavior of  the  party,  or  considering 
him  in  fault,  but  the  rule  is  this,  tlie 
copies  are  admitted  when  the  orig- 
inals are  in  the  adversary's  hands,  for 
the  same  reason  as  when  the  originals 
are  lost  by  accident;  the  reason  is, 
because  the  party  has  not  the  orig- 
inals to  produce."  Attorney-General 
Y.  Le  Merchant,  2  T.  R.  201,  202 
(1772). 

3.  "  If  a  party  has  the  legal  right 
to  the  possession  of  a  document,  in  a 
legal  sense  it  is  within  his  control, 
though  he  may  have  left  it  with  an 
agent  or  other  person,  from  whom  he 
has  a  right  to  receive  it  by  demand- 
ing its  possession."  Wilson  v.  ^A'right, 


8  Utah,  215,  218,  30  Pac.  754  (1892), 
per  Zane,  C.  J. 

"  In  order  to  let  In  secondary  evi- 
dence the  instrument  need  not  be  in 
the  actual  possession  of  the  party,  it 
is  enough  if  it  is  in  his  power,  which 
it  would  be,  if  in  the  hands  of  a  party 
in  whom  it  would  be  wrongful  not  to 
give  up  possession  to  him.  But  he 
must  have  such  a  right  to  it,  as  would 
entitle  him  not  merely  to  inspect  but 
to  retain."  Parry  v.  May.  1  Moo.  & 
Eob.  279,  280  (1833),  per  Littledale,  J. 

§  3585-1.  Alabama.  —  Payne  v. 
Crawford,  103  Ala.  387,  14  So.  854 
(1893);  Potier  v.  Barclay,  15  Ala. 
439    (1849). 

Arkansas. — Jones   v.    Robinson,    11 
Ark.  504,  54  Am.  Dec.  213   (1851). 
California. — Grimes  v.  Fall,  15  Cal. 

63    (1860). 

Colorado. — Rockwell  Stock  &  Land 
Co.  v.  Castroni,  6  Colo.  App.  531,  43 
Pac.  180    (1895). 

Delaware. — Jefferson  v.  Conoway,  5 
Harr.  16   (1848). 

Florida. — ^Hanover  Fire  Ins.  Co.  v. 
Lewis,  33  Fla.  193,  1  So.  863   (1887). 

Georgia. — Janatt  v.  Corbett,  99  6a. 
72,  24  S.  E.  408   (1896)  ;  McAdam  v. 
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sufficiently  reasonable,  in  point  of  time  to  allow  of  its  production 


Weikel  &  Smith  Spice  Co.,  64  Ga. 
4-11    (1879). 

Illinois. — International  Text-Book 
Co.  V.  Mackhorn,  158  111.  App.  543 
(1911);  Wright  v.  Raftree,  181  111. 
464,  54  N.  E.  998  (1899);  Ferguson 
V.  Miles,  8  111.  358,  44  Am.  Dec.  702 
(1846). 

Indiana. — 'Anderson  Bridge  Co.  v. 
Applegate,  13  Ind.  339    (1859). 

Iowa. — Burlington  Lumber  Co.  v. 
Whitebreast  Coal  &  Mining  Co.  66 
Iowa  292,  23  N.  W.  674  (1885)  ;  Pat- 
terson V.  Linder,  14  Iowa  414  (1862). 

Kansas. — Hull  v.  Allen,  84  Kan. 
207,  113  Pac.  1050   (1911). 

Kentucky. — Mussellam  v.  Cincin- 
nati, N.  0.  &  T.  P.  Ry.  Co.,  31  Ky. 
Law  Rep.  908,  104  S.  W.  337  (1907)  ; 
Dupey  V.  Ashby,  2  A.  K.  Marsh  11 
(1819). 

Louisiana. — ^Williams  v.  Benton,  12 
La.  Ann.  91    (1857). 

Maryland. — Robertson  v.  Parks,  3 
Md.  Ch.  65  (1850);  Kennedy  v. 
Fawke,  5  Harr.  &  J.  63    ( 1820) . 

Massachusetts. — Com.  v.  Emery,  2 
Gray  80    (1854). 

Michigan. — Ferguson  v.  Heming- 
way, 88  Mich.  159    (1878). 

Missouri. — Farmers'  Bank  v.  Loner- 
gan,  21  Mo.   46    (1855). 

Nebraska. — Birdsall  v.  Carter,  5 
Neb.   517    (1877). 

New  Hampshire. — Webster  v.  Clark, 
30  N.  H.  245   (1855). 

NeiD  Jersey. — Ford  v.  Munson,  4  N. 
J.  L.  93   (1818). 

New  York. — Weeks  v.  Lyon,  18 
Barb.  530  (1854);  Rogers  v.  Van 
Hoesen,  12  Johns.  321    (1815). 

North  Carolina. — Ivey  v.  Besse- 
mer Cotton  Mills,  143  N.  C.  189,  55 
S.  E.  613  (1906)  ;  Whitley  v.  Daniels, 
28  N.  C.  480   (1846). 

Ohio. — Choteau  v.  Raitt,  20  Ohio 
133    (1851). 


Oregon. — Reimers  v.  Pierson,  58 
Oreg.  86,  113  Pac.  436   (1911). 

Pennsylvania. — Eibert  v.  Fink- 
heiner,  -68  Pa.  St.  234,  8  Am.  Rep.  176 
(1871);  Car  lard  v.  Cunningham,  37 
Pa.  St.  228    (1860). 

South  Carolina. — Aaron  v.  South- 
ern R.  Co.,  68  S.  C.  98,  46  S.  E.  556 
(1903). 

Tennessee. — Farnsworth  v.  Sharp,  5 
Sneed  615    (1855). 

Texas. — Stevens  v.  Equitable  Manu- 
facturing Co.,  29  Tex.  Civ.  App.  168, 
67  S.  W.  1041  ( 1902 )  ;  Hunter  v. 
Lanius,  82  Tex.  677,  18  S.  W.  201 
(1893)  ;  Dean  v.  Border,  15  Tex.  293 
(1855). 

Utah. — StoU  v.  Daly  Min.  Co.,  19 
Utah  271,  57  Pac.  295    (1899). 

United  States. — ^United  States  v. 
Winchester,  2  McLean  135    (1S40). 

England. — Read  v.  Gamble,  37  E. 
C.  L.  320  (1835);  Rex  v.  Doran,  1 
Esp.   127    (1791). 

Canada. — Heward  v.  McDougall,  3 
U.  C.  Q.  B.  (0.  S.)   647  (1833). 

"  It  may  be  well  to  observe,  lest 
our  silence  may  be  misconceived,  that 
we  do  not  see  on  what  rule  of  evidence 
the  copy  of  the  deed  from  Masony  to 
Barclay  was  admitted.  No  notice  was 
given  to  the  opposite  party  to  produce 
the  original,  nor  was  it  shown  to  have 
been  lost.  This  secondary  evidence 
was,  then,  clearly  inadmissible."  Potier 
V.  Barclay,  15  Ala.  439,  452  (1849), 
per  Chilton,  J. 

"  The  rule  seems  to  be,  tliat  in  or- 
der to  lay  a  proper  foundation  for 
secondary  evidence,  it  must  be  shown 
that  the  original  writing  was  lost, 
was  destroyed  by  time,  mistake,  or 
accident  or  was  in  the  hands  of  the 
adverse  party,  who  had  due  notice  to 
produce  it  on  the  trial."  Anderson 
Bridge  Co.  v.  Applegate,  13  Ind.  339, 
340  (1859),  per  Davison,  J. 
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at  the  trial.^     The  object  of  the  notice  is  to  give  sufficient  oppor- 


"  The  elementary  principle  *  •  • 
which  requires,  that  the  best  evidence 
the  nature  of  the  case  admits  of,  shall 
be  produced  »  *  *  refuses  to  a 
party  permission  to  give  secondary 
evidence  of  u,  written  document,  on 
the  ground  of  its  being  in  possession 
of  his  adversary,  until  he  has  shown, 
that  by  giving  notice  to  that  ad- 
versary to  produce  it,  he  has  used 
every  exertion  in  his  power,  that  the 
best  evidence  might  be  had."  Abat  v. 
Eion,  9  Mart.  (La.)  465,  467  (1821), 
per  Porter,  J. 

"  The  judgment  must  be  reversed. 
It  appearing  from  the  examination  of 
the  plaintiff's  witnesses,  that  the  con- 
tract upon  which  they  relied  was  in 
writing,  they  were  bound  to  show  it; 
or,  if  in  the  possession  of  the  opposite 
party,  notice  to  produce  it  should 
have  been  given,  before  the  parol  evi- 
dence was  admitted."  Rogers  v.  Van 
Hoesen,  12  Johns.  (N.  Y.)  221  (1815), 
per  Curiam. 

Notice  to  produce  not  required 
where  adverse  party  has  obtained  pa- 
per by  fraud.  Nealley  v.  Greenough, 
25  N.  H.  325  (1852). 

2.  Alabama. — Jefford  v.  Einggold, 
6  Ala.  544    (1844). 

Illinois. — Jack  v.  Rowland,  98  111. 
App.  35a   (1901). 

Iowa. — Brock  v.  Dea  Moines  Ins. 
Co.,  106  Iowa  30,  75  N.  W.  683 
(1898). 

Michigan.— Pitt  v.  Emmons,  93 
Mich.  542,  53  N.  W.  1004    (1893). 

Minnesota. — ^Dade  v.  Aetna  Ins. 
Co.,  54  Minn.  336,  56  N.  W.  48 
(1893). 

Missouri. — Linn  v.  New  York  Life 
Ins.   Co.,  78  Mo.  App.   193    (1898). 

New  Hampshire. — Downer  v.  But- 
ton,  36  N.  H.   338    (1853). 

New  Yo7-k. — Utica  Ins,  Co.  v.  Cad- 
well,  8  Wend.  296   (1839). 

North   Carolina. — Beard   v.    South- 


ern Ry.  Co.,  143  N.  C.  137,  55  S.  E. 
505    (1906). 

Oregon. — Sugar  Pine  Lumber  Co. 
V.  Garrett,  28  Greg.  168,  43  Pac.  129 
(1895). 

South  Carolina. — Worth  v.  Norton, 
60  S.  C.  293,  38  S.  E.  605    (1900). 

Texas. — Ellis  v.  Sharp  (Civ.  App 
1898),  47  S.  W.  670. 

Wisconsin. — Barton  v.  Kane,  17 
Wis.  37,  84  Am.  Dec.  728    (1863). 

England. — Holt  v.  Miers,  9  C.  &  P. 
191,  38  E.  C.  L.  121   (1839). 

"  But  it  is  argued  that  *  *  *  this 
finding  was  improperly  made  in  this — • 
that  parol  evidence  was  admitted  of  a 
certain  paper  purporting  to  be  an 
agreement  of  cancellation  of  a  lease 
from  the  company  to  Laforge.  Notice 
was  served  on  the  defendant's  attor- 
neys, on  the  day  of  the  trial,  to  pro- 
duce this  paper.  It  was  shown  to  be 
that  this  paper  was  that  day  in  the 
possession  of  one  of  the  attorneys  of 
defendant.  The  sufficiency  of  notice 
to  produce  a  paper  shown  to  be  in  the 
possession  of  a  party  is  a  question  of 
discretion;  and  if  it  were  impossible 
to  procure  it  between  the  time  of  giv- 
ing notice  and  the  trial,  that  fact 
should  be  made  to  appear."  Burke  v. 
Table  Mountain  Water  Co.,  12  Cal. 
403,  407  (1859),  per  Baldwin,  J. 

"  The  seventh  is,  the  parol  evidence 
of  what  appeared  upon  the  roll  was 
admitted  without  proof,  that  it  was 
in  the  possession  of  the  plaintiff  in 
error  and  without  notice  to  produce  it. 

It  appears  from  the  record  that 
there  was  proof,  that  it  was  in  his 
possession,  and  that  he  was  called 
upon  during  the  trial  to  produce  it, 
that  a  reasonable  time  was  allowed 
him  to  produce  it,  and  that  he  re- 
fused. The  object  of  the  notice  is  to 
afford  the  party  an  opportunity  to 
produce  the  original,  that  he  may  not 
be  injured  by  secondary  evidence.     It 
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tunity  to  an  opponent  to  enable  him,  if  he  desires,  to  produce  the 
writing  so  that  the  tribunal  may  be  in  the  possession  of  the  best 
evidence  of  its  contents,  and  where  he  fails  to  produce  it,  to  satisfy 
the  court  that  the  proponent  is  entitled  to  introduce  secondary 
evidence,  owing  to  his  inability  to  procure  the  original.* 


must  appear,  that  he  had  reasonable 
notice.  And  what  notice  would  be 
reasonable  must  depend  upon  the  cir- 
cumstances attending  each  ease.  Usu- 
ally a  notice  given  during  the  trial 
could  not  be  regarded  as  reasonable. 
There  may  be  exceptions,  as  where 
the  paper  is  present  in  court,  or  with- 
in such  short  distance,  that  the  court 
for  the  purpose  of  justice,  thinks 
proper  to  allow  the  party  full  time 
to  obtain  it  without  inconvenience. 
And  siich  appears  to  have  been  this 
case,  for  the  record  states,  that  the 
party  had  a  reasonable  time  to  pro- 
duce it  and  refused.  That  statement 
must  be  received  as  correct  and  the 
secondary  evidence  as  properly  admit- 
ted." Lowell  V.  Flint,  20  Me.  401, 
404    (1841),  per  Shepley,  J. 

"  The  court  was  right  in  refusing  to 
permit  the  defendant  to  give  second- 
ary evidence  of  the  contents  of  the 
same  letter.  To  entitle  one  party  to 
give  evidence  of  the  contents  of  a 
private  document  in  the  hands  of  an- 
other, in  cases  not  within  the  excep- 
tions, reasonable  notice  must  be 
proved  to  have  been  given  to  the 
party  in  possession  to  produce  it  at 
the  trial,  and  notice  at  the  trial,  with- 
out showing  that  the  party  had  the 
'document  with  him  in  court,  is  in- 
sufficient." Barton  v.  Kane,  17  Wis. 
37,  45  (1863),  per  Dixon,  C.  J. 

"  The  court  held  that  parol  evidence 
•of  the  contents  of  the  contract  could 
mot  be  given  in  evidence,  unless  a  rea- 
sonable notice  to  produce  it  had  been 
served  on  the  defendant  or  his  coun- 
sel. 

The  rules  of  evidence  are  the  same 
in  criminal  cases  as  in  civil.  The 
-writing  in  question  is  the  most  im- 


portant evidence  in  the  case.  It 
shows,  it  is  suggested,  that  the  de- 
fendant had  disposed  of  the  preemp- 
tive right  in  question,  which  con- 
tradicts his  oath.  Now  if  this  agree- 
ment be  so  important,  it  should  be 
produced;  or  at  least  before  a  parol 
proof  of  its  contents  be  given,  the 
prosecution  should,  by  a  notice,  have 
required  the  defendant  to  produce  it. 
And  if  after  a  reasonable  notice  he 
should  fail  to  bring  it  into  court,  he 
cannot  complain  that  evidence  of  a 
secondary  nature  is  received."  United 
States  V.  Winchester,  2  McLean  C.  C. 
(U.  S.)  135,  138  (1840),  per  MacLean, 
J. 

"  All  these  eases  depend  on  their 
particular  circumstances,  and  the 
question  in  each  case  is,  whether  the 
notice  was  given  in  reasonable  time 
to  enable  the  plaintiff  to  be  prepared 
to  produce  the  document  at  the  time 
of  the  trial."  Lawrence  v.  Clark,  14 
M.  &  W.  250,  253  (1845),  per  Alder- 
son,  B. 

If  the  adverse  party  lives  at  a  dis- 
tance from  the  place  of  trial,  a  notice 
to  him  at  the  trial  to  produce  a  writ- 
ing will  not  be  regarded  as  sufiiciently 
reasonable  to  satisfy  the  requirement 
of  the  rule.  Beard  v.  Southern  Ry. 
Co.,  143  N.  C.  137,  55  S.  E.  505  (1906). 

3.  "We  are  all  of  opinion  that  thi? 
rule  must  be  refused,  on  the  ground, 
that,  as  the  person  who  has  the  legal 
custody  of  the  register  is  not  by  law 
compellable  to  produce  it,  the  party 
who  stands  in  need  of  the  evidence 
which  that  document  affords  is  not  to 
suffer  from  its  absence  at  the  trial. 
*  *  *  Now  if  in  point  of  law  you 
cannot  compel  a  party  who  has  t^-e 
custody  of  a  document  to  produce  it. 
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Document  in  court. —  Such  being  the  reason  underlying  this 
rule,  it  would  seem  that,  if  the  adverse  party  is  in  possession  of  the 
document  and  it  is  in  court,  a  demand  for  its  production  at  the 
trial,  without  any  prior  notice,  is  all  that  is  necessary.  This  in 
fact  is  the  general  rule.* 


there  is  the  same  reason  for  admitting 
other  evidence  of  its  contents  as  if 
its  production  were  physically  impos- 
sible." Sayer  v.  Glossop,  2  Exch. 
409,  410  (1848),  per  Pollock,  C.  B. 

4.  Alabama. — Brown  v.  Isbell,  11 
Ala.  1009  (1847)  ;  Blevins  v.  Pope,  7 
Ala.  371    (1845). 

California. — Burke  v.  Table  Moun- 
tain Water  Co.,   13   Cal.  403    (1859). 

Gonnecticut. — Ross  v.  Bruce,  1  Day 
100   (1803). 

Illinois. — Stadler  Brewing  Co.  v. 
Weadley,  99  111.  App.  161   (1900). 

Kentucky. — Dana  v.  Boyd,  3  J.  J. 
Marsh  587  (1828). 

Maine. — Overlock  v.  Hall,  81  Me. 
348,  17  Atl.  169  (1889);  State  v. 
Mayberry,  48  Me.  218   (1859). 

Maryland. — Smith  v.  Robertson,  4 
Harr.  &  J.  33   (1815). 

Missouri. — Cross  v.  Williams,  73 
Mo.  577    (1880). 

New  HampshAre. — ^Morrill  v.  Bos- 
ton &  Maine  R.  Co.,  58  N.  H.  68 
(1877)  ;  Downer  v.  Button,  26  N.  H. 
338    (1853). 

New  Jersey. — Board  of  Justices  v. 
Fennimore,  1  N.  J.  h-  342    (1793). 

New  York. — Whelan  v.  Gorton,  15 
Misc.  R.  625,  37  N.  Y.  Suppl.  334 
(1896) ;  Hooker  v.  Eagle  Bank,  30 
N.  Y.  83,  86  Am.  Dec.  351  (1864); 
Hays  V.  Riddle,  1  Sandf.  248   (1848). 

North  Dakota. — Nichols  &  Shepard 
Co.  V.  Charlebois,  10  N.  D.  446,  88  N. 
W.  80   (1901). 

Ohio, — Scioto  Valley  R.  Co.  v. 
Cromin,  38  Ohio  St.  132    (1882). 

South  Carolina. — Reynold  v.  Quat- 
tlebum,  2  Rich.  140  ( 1845 )  ;  Oswald 
V.   Kin.ET,  2   Brev.  471    (1811). 

South  Dakota. — Zipp  v.  Colchester 


Rubber  Co.,  13  S.  D.  218,  80  N.  W. 
367   (1899). 

Tennessee. — Burke  v.  Stewart,  9 
Heisk.  175   (1873). 

Texas. — Pennington  v.  Schwartz,  7ft 
Tex.  211,  8  S.  W.  33    (1888). 

Vermont. — Dana  v.  Conant,  30  Vt. 
246   (1858). 

Wisconsin. — Niagara  Fire  Ins.  Co. 
V.   Whittaker,  21  Wis.  339    (1867). 

United  States. — Cbadwick  v.  United 
States,  3  Fed.  750  (1880);  Bissell  v. 
Farmers'  &  Mechanics'  Bank,  3  Fed. 
Cas.  No.  1,446,  5  McLean  495. 
(1853). 

England. — Dwyer  v.  Collins,  7 
Exch.  639,  16  Jur.  569,  31  L.  J.  Exch. 
325,  12  Eng.  L.  &  Eq.  352  (1852); 
Scott  V.  Jones,  4  Taunt.  865  (1813)  ; 
Jolley  V.  Taylor,  1  Campt.  143 
(1807). 

"  Nor  do  we  deem  the  decision  of 
the  court  more  correct  in  refusing  to 
permit  parol  evidence  to  be  adduced 
of  the  existence  and  contents  of  the 
note,  which  the  court  had  decided  to 
be  necessary.  That  a  longer  time  of 
notice  could  be  necessary  to  produce 
the  note,  where  it  was  present  in 
court,  in  the  pocket  of  the  adverse 
counsel  or  his  client,  is  wholly  inad- 
missible, unless  the  presence  of  the 
note  had  been  denied  by  proper  affi- 
davits. To  require  a  longer  time  of 
notice  to  make  it  reasonable,  was 
holding  the  party  to  a  rigidity  of 
practice  not  warranted  by  law."^ 
Lamb  v.  Moberly,  3  T.  B.  Mon.  (Ky.) 
179,  180  (1826),  per  Mills,  J. 

"  Under  such  circumstances  no  no- 
tice to  produce  it,  could  be  necessary 
before  its  contents  were  proved.  The 
design  of  the  notice  is,  that  the  party 
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Notice  may  he  presumed. — A  formal  written  notice  to  an  op- 
ponent to  produce  a  writing  may  also  be  excused  where,  from  the 
nature  of  the  proceeding,  the  pleadings  and  the  like,  knowledge 
by  him  of  the  fact  that  the  instrument  will  be  required  may  be 
presumed.®     Under  such  circumstances  a  failure  by  him  to  pro- 


may  be  apprized  of  the  necessity  of 
bringing  it  in.  If  it  is,  already  there, 
demand  of  its  production  is  suificient 
notice.''  Dana  v.  Boyd,  2  J.  J.  Marsh 
(Ky.)  587,  592  (1828),  per  Mills,  J. 

5.  "  Only  two  reasons  are  urged  for 
reversing  this  judgment  *  *  *  The 
second  is,  that  the  notice  to  the  plain- 
tiff's attorney  to  produce  the  notice 
formerly  served  upon  his  client  was 
not  sufficient.  In  regard  to  the  first 
point,  we  need  only  say  that  the  filing 
the  plea  was  matter  of  discretion 
with  the  court;  and  as  to  the  second, 
the  proof  of  the  contents  of  the  orig- 
inal notice  was  admissible  without  a, 
notice  to  produce  it.  Notice  to  pro- 
duce a  notice  is  not  necessary." 
Brown  v.  Booth,  66  111.  419.  420 
(1872),  per  Curiam. 

"  The  description  of  the  instrument 
in  the  indictment  must  be  such  that 
it  would  always  serve  to  notify  the 
defendant  of  the  nature  of  the  charge 
against  him,  save  him  from  surprise, 
and  enable  him  to  be  prepared  to  pro- 
duce the  writing  when  it  was  his  in- 
terest to  produce  it.  But  when  its 
production  would  be  likely  to  work 
an  injury  to  the  defendant,  by  aiding 
in  his  conviction,  it  could  not  be  ex- 
pected that  he  would  produce  it  in 
response  to  the  notice.  It  is,  there- 
fore, difficult  to  perceive  what  benefit 
could  result,  either  to  the  state  or  to 
the  defendant,  from  the  giving  of 
such  a  notice,  while  to  the  defendant 
it  is  liable  to  work  a  positive  injury, 
by  producing  an  unfavorable  impres- 
sion against  him,  in  the  minds  of  the 
jury,  upon  his  refusal  to  produce  it 
after  notice."  McGinnia  v.  State,  34 
Ind.  500,  503  (1865),  per  Elliott, 
C.  J. 


"  This  was  an  action  of  trover  for 
the  wrongful  conversion  of  a  promis- 
sory note  given  by  one  MoCabe  to  the 
plaintiff,  and  pledged  to  defendant  for 
a  debt  paid  before  action  brought. 
The  Court  below  gave  judgment  for 
its  full  amount,  and  the  case  comes 
up  for  review  on  the  law  and  the  facts. 
It  was  objected  to  the  proof  by  parol 
of  the  existence  and  contents  of  the 
note,  that  no  notice  had  been  given  to 
produce  it.  There  is  no  foundation 
for  such  an  objection.  Where  the  de- 
fendant is  notified  by  the  pleadings 
that  the  plaintifi^  intends  to  charge 
him  with  tlie  possession  of  the  instru- 
ment, no  further  notice  to  produce  it 
is  required."  Rose  v.  Lewis,  10  Mich. 
483,  484   (1863).  per  Campbell,  J. 

"  There  are  cases  in  which  a  notice 
to  produce  the  paper  is  not  necessary. 
Where  the  form  of  the  action  or  of 
the  pleadings  gives  notice  to  the  op- 
posite party,  to  be  prepared  to  pro- 
duce a  particular  instrument  (then 
in  his  possession),  if  necessary  to  con- 
tradict the  evidence  of  the  other 
party,  notice  to  produce  the  instru- 
ment is  not  necessary.  »  ♦  »  Here 
the  action  was  founded  upon  the  or- 
der alleged  to  be  accepted  by  the  de- 
fendant. The  defendant,  as  the  evi- 
dence shows,  had  it  in  his  possession. 
He  must  be  aware  that  the  evidence 
must  relate  to  that  order,  that  the 
evidence  must  be  secondary,  and  that 
if  such  evidence  should  prove  to  be 
erroneous  or  false,  the  original  pa- 
per would  be  necessary  to  set  it  right. 
We  can  hardly  imagine  a  case  com- 
ing more  clearly  within  the  principle 
stated  in  those  decisions."    Nealley  v. 
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duce  it  will;  without  any  formal  notice  calling  for  its  production, 
enable  the  proponent  to  introduce  other  evidence  of  its  contents.' 
Much  the  same  principle,  as  is  mentioned  in  the  last  instance,  con- 


Greenough,  35  N.  H.  335,  329   (1853), 
per  Bell,  J. 

"  The  seventh  raises  a,  naked  ques- 
tion, whether  the  copy  of  a  notice  to 
quit  is  competent  without  notice  to 
produce  the  original.  Every  written 
notice  is,  for  the  best  of  all  reasons, 
to  be  proved  by  a  duplicate  original; 
for  if  it  were  otherwise,  the  notice  to 
produce  the  original  could  be  proved 
only  in  the  same  way  as  the  original 
notice  itself;  and  thus  a  fresh  neces- 
sity would  be  constantly  arising  ad 
'infinitum,  to  prove  notice  of  the  pre- 
ceding notice;  so  that  the  party 
would,  at  every  step,  be  receding  in- 
stead of  advancing."  Eisenhart  v. 
Slaymaker,  14  Serg.  &  R.  (Pa.)  153, 
158    (1826),  per  Gibson,  J. 

"  If  the  note  he  is  charged  with 
forging,  passing  or  delivering,  is  of 
the  same  kind  or  character  with 
others  which  he  has  disposed  of,  or 
retaines  in  his  possession,  he  has 
notice  in  effect  that  if  practicable  to 
procure  it  evidence  will  be  given  of 
their  counterfeit  character,  and  of  his 
having  passed  them  as  true.  It  is 
notice  in  law,  by  which  a  party  is  as 
much  bound  both  in  civil  and  in  crim- 
inal cases  as  by  notice  in  effect. 
Notice  in  fact  is  notice  in  form,  notice 
in  law  is  notice  in  effect,  and  either 
is  sufficient."  United  States  v. 
Doehler,  1  Baldw.  519,  534  (1833), 
per  Baldwin,  J. 

"  Where  the  nature  of  the  action 
gives  the  defendant  notice  that  the 
plaintiff  means  to  charge  him  with  the 
possession  of  such  an  instrument, 
there  can  be  no  necessity  for  giving 
him  any  other  notice."  How  v.  Hall, 
14  East  374,  377  (1811),  per  Le 
Blanc,  J. 

6.  Alabama. — Blervins  v.  Pope,  7 
Ala.  371   (1845). 


Illinois. — Continental  Life  Ins.  Co. 
V.  Rogers,  119  111.  474,  10  N.  E.  343, 
59  Am.  Rep.  810   (1887). 

Kentucky. — Luckett  v.  Clark,  Litt. 
Sel.  Gas.  178   (1813). 

Maiiie. — State  v.  Mayberry,  48  Me. 
318    (1859). 

Michigan. — Rose  v.  Lewis,  10  Mich. 
483    (1863). 

Missouri. — Cross  v.  Williams,  73 
Mo.   577    (1880). 

New  Hampshire. — ^Nealley  v.  Greeu- 
OUgh,  35  N.  H.  325   (1853). 

New  York. — Hooker  v.  Eagle  Bank 
of  Rochester,  30  N.  Y.  83,  86  Am. 
Dec.  351  (1864);  Hays  v.  Riddle,  1 
Sandf.  348    (1848). 

North  Dakota. — Nichols  &  Shepard 
Co.  V.  Charlebors,  10  N.  D.  446,  88 
N.'W.  80  (1901). 

Oregon. — Peters  &  Roberts  Fur- 
nitur  Co.  v.  Queen  City  Fire  Ins.  Co., 
63  Oreg.  383,  126  Pac.  1005   (1913). 

Pennsylvania. — McClean  v.  Hertzog, 
6  Serg.  &  R.  154    (1830). 

South  Dakota. — Zipp  v.  Colchester 
Rubber  Co.,  12  S.  D.  218,  80  N.  W. 
367    (1899). 

Tennessee. — Burke  v.  Stewart,  9 
Heisk.  175   (1873). 

yeajas.— Ellis  v.  Sharpe,  30  Te.x. 
Civ.  App.  482,  49  S.  W.  409  (1899)  ; 
Reliance  Lumber  Co.  v.  Western 
Union  Tel.  Co.,  58  Tex.  394,  44  Am. 
Rep.  630    (1883). 

Yermont. — Dana  v.  Conant,  30  Vt. 
246    (1858). 

^Yisconsin. — Niagara  Fire  Ins.  Co. 
v.  Whittaker,  21  Wis.  329   (1S67>. 

England. — Scott  v.  Jones,  4  Taunt. 
865  (1813);  How  v.  Hall,  14  East. 
374   (1811). 

Canada. — Tilly  v.  Fisher,  10  U.  C. 
Q.  B.  33   (1883). 
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trols  where  the  writing  in  question  is  a  notice :  such  as  a  notice  to 
quit,  notice  of  protest  and  the  like.'' 

A  denial  hy  the  adverse  party  of  his  ever  having  been  in  posses- 
sion of  the  writing,  desired,  as  where,  in  the  case  of  a  letter  *  or 
telegram  ^  he  denies  ever  having  received  it,  has  been  considered 
as  excusing  the  proponent  from  giving  notice  to  him  to  produce  it. 

§  3586.  (Best  Evidence  Rule;  When  Proof  Other  Than  by 
Original  Allowed;  Writing  in  Possession  or  Control  of  Ad= 
verse  Party;  Notice  to  Produce);  Requirements  as  to. — The 

notice  to  produce,  which  is  ordinarily  in  writing,  and  in  fact  should 
be,  in  order  to  accomplish  the  purpose  for  which  it  is  intended, 
should  so  designate  the  writing  or  writings  called  for  as  to  inform 
the  adverse  party  of  the  pa^ticjilax-tostrument  required.  No  pre- 
cise form  can  be  specified  which  is  applicable  in  all  cases.  The 
question  of  its  sufficiency  must  be  determined^  in  each  case,  by  the 
presiding  judge,  as  a  matter  of  sound  administration.  It  need  not 
necessarily  be  specific  in  respect  to  descriptive  details  and  par- 
ticulars. Frequently  a  notice  couched  in  general  terms  may  be 
sufficient.  As  a  general  rule,  if  the  writing  desired  is  described  in 
such  a  manner  that  the  adverse  party  must  have  been  aware  of 
what  particular  instrument  was  called  for,  it  will  be  sufficient  ^  to 
the  extent  that  a  failure  or  refusal  to  comply  therewith  being 
shown,  secondary  proof  concerning  the  contents  will  be  admitted.^ 

7.  Alabama. — Collins     v.     Alabama  8.  Boyd   v.   Warden,   163   Cal.    155, 

Great  Southern  R.  Co.,  104  Ala.  390,  124  Pac.  841    (1912). 

16  So.  140    (1893).  9.  Kohl  v.  Bradley  Clark  &  Co.,  130 

Arkansas. — Hyde  v.  Benson,  6  Ark.  Wis.  301,  110  N.  W.  265   (1907). 

396    (1846).  §  3586-1.  In  Rogers  v.  Custance,  2 

Illinois. — Brown    v.   Booth,    66   111.  Moo.  &  Rob.  179,  181    (1839)    it  was 

419    (1872).  -said   by   Lord    Chief   Justice   Denman 

Iowa. — Brentner  v.   Chicago,  M.   &  that  "  the  court  did  not  mean  to  lay 

St.  P.  R.  Co.,  58  Iowa  625,  12  N.  W.  down  any  general  rule  as  to  what  the 

615    (1882);   Smith  v.  K.  C.  St.  J.  &  notice   ought   to   contain;    that   much 

C.  B.  R.  Co.,  58  Iowa  633,  13  N.  W.  must   depend   on   the   particular   cir- 

619    (1883).  cumstances  of  each  case;    but   where 

New    York. — Edwards    v    Bonneau,  enough  was   stated   on   the   notice   to 

1  Sandf.  610   (1848).  leave   no  doubt  that  the  party   must 

Pennsylvania. — Morrow  v.  Com.,  48  have   been    aware   the   particular    in- 

Pa.  St.  305   (1864).  strument    would    be    called    for,    the 

England. — Joy  v.  Orchard,  3  B.  &  notice  must  be  considered  sufficient  to 

P.  39,  5  Rev.  Rep.  853    (1779)  ;   Got-  let  in  secondary  evidence." 

lieb  V.  Danvers,  1  Esp.  455   (1796).  2.  California. — Burke       v.       Table 
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§  3587.  (Best  Evidence  Rule;  Application  to  Documents; 
When  Proof  Other  Than  by  Original  Allowed);  Writing  in 
Possession  or  Control  of  Third  P.arty ;  Out  of  Jurisdiction. —  If  a 

writing  is  in  the  possession  or  control  of  a  third  party,  the  pro- 
ponent will  not  be  permitted  to  produce  extrinsic  proof  of  its  con- 
tents, until  the  presiding  judge  has  been  satisfied  of  his  inability, 
after  having  used  all  proper  efforts,  to  obtain  the  original,^    There 


Mountain  Water  Co.,  12  Cal.  403 
(1859). 

Massachusetts. — McDowell  v.  Aetna 
Ins.  Co.,  164  Mass.  444,.  41  N.  E.  665 
(1895). 

New  York. — Walden  v.  Davison,  11 
Wend.  65,  35  Am.  Dec.  602   (1833). 

United  States. — United  States  v. 
Duff.  6  Fed.  45    (1881). 

England. — Rogers  v.  Custance,  2 
Moo.  &  Rob.  179  (1839);  Jacob  v. 
Lee,  2  Moo.  &  Rob.  33    ( 1839 ) . 

"  The  judge  erred  in  rejecting  sec- 
ondary evidence  of  the  execution  sent 
to  the  deputy  on  the  31st  October, 
1820.  The  notice  to  the  defendant's 
attorney  was,  under  the  circumstances 
of  the  case,  sufficiently  specific  to  ap- 
prise him  that  this  execution  was  one 
of  the  papers  which  he  was  called 
upon  and  expected  to  produce.  The 
notice  required  him  to  produce  a  let- 
ter written  by  the  plaintiff  to  Wil- 
son, in  relation  to  a  certain  execution 
in  this  cause  which  was  produced  on 
the  former  trial,  and  also  all  other 
papers  in  his  custody  or  power  relat- 
ing to  the  matter  in  controversy  in 
this  cause.  The  defendant's  attorney 
himself  introduced  the  letter  and  exe- 
cution in  evidence  on  the  former  trial, 
and  when  the  trial  was  closed,  took 
them  into  his  possession  for  the  pur- 
pose of  making  a  case,  in  order  to 
move  for  a  new  trial.  He  knew  then 
that  his  execution  was  a  paper  relat- 
ing to  the  matter  in  controversy  in 
this  cause;  he  did  not  pretend  that 
he  was  misled  by  the  general  terras 
of  the  notice;  that  he  was  not  ap- 
prised by  it  that  the  execution   was 


wanted;  but  his  excuse  for  not  pro- 
ducing it  was,  that  it  was  not  in  his 
possession  or  under  his  control. 
Conceding  that  a  notice  in  general 
terms  to  produce  all  papers  in  the 
possession  or  under  the  control  of  a 
party,  relating  to  a  particular  cause 
or  controversy,  would  in  general  be 
held  to  be  of  no  force  or  effect,  still  I 
think  the  particular  circumstances  of 
this  case  to  which  I  have  adverted, 
would  take  it  out  of  the  operation  of 
such  rule.  I.t  is  true,  the  plaintiff 
might  have  made  his  notice  more  spe- 
cific, but  if  it  was  suiBeiently  specific 
under  the  circumstances  of  the  case 
fairly  to  apprise  the  party  to  whom 
it  was  given  that  this  particular  pa- 
per was  wanted,  the  object  of  a  notice 
was  accomplished.  I  think  the  de- 
fendant's attorney  could  not  for  a 
moment  have  doubted  that  the  execu- 
tion was  the  principal  paper  or  docu- 
ment which  the  plaintiff  wished  and 
expected  him  to  produce  under  the  no- 
tice. Evidence  of  its  contents  should 
therefore  have  been  received,  and  the 
judge  erred  in  rejecting  it."  Walden 
V.  Davison,  11  Wend.  (N.  Y.)  65  66, 
25  Am.  Deo.  603  (1833),  per  Suther- 
land, J. 

§  3587-1,  Alabama.— FavreU  v. 
Knox,  16  Ala.  364   (1849). 

Illinois. — Scott  v.  Bassett,  186  111. 
98,  57  N.  E.  875    (1900). 

loioa. — Hawkins  v.  Rice,  40  Iowa 
435   (1875). 

New  Hampshire. — Woods  v.  Gas- 
sett,  11  N.  H.  443   (1840). 

A'cif   ro)-/,-.— Butler   v.  Mail  &  Ex- 
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is,  apparently,  an  entire  lack  of  harmony  as  to  the  admissibility  of 
secondary  evidence  of  the  contents  of  a  writing,  which  is  in  the 
possession  of  a  third  party,  who  is  beyond  the  jurisdiction  of  the 
court.  Many  courts  require  that  some  effort  or  the  use  of  due 
diligence  by  the  proponent,  in  seeking  to  obtain  the  writing  in 
question,  must  be  shown  before  the  presiding  judge  will  admit 
secondary  evidence  of  its  contents.^    According  to  other  decisions 


press  Pub.  Co.,  171  N.  Y.  208,  63  N. 
E.  951   (1903). 

Texas. — Greer  v.  Richardson  Drug 
Co.,  1  Tex.  Civ.  App.  634,  20  S.  W. 
1127    (1893). 

England. — Whitford  v.  Tutin,  6  C. 
&  P.  228    (1833). 

"  There  is,  however,  an  exception  to 
the  admission  of  evidence  which  we 
deem  fatal  to  the  judgment.  The 
plaintiff,  against  the  objection  and 
over  the  exception  of  the  defendant, 
was  allowed  to  testify  to  the  contents 
of  an  allged  written  stipulation  by 
which  he  was  to  be  permitted  to  pay 
the  defendant's  claim  at  the  rate  of 
$500  a  month,  either  in  money  or  by 
furnishing  advertising  to  that 
amount.  The  making  of  such  a  stipu- 
lation was  denied  by  the  defendant. 
The  plaintiff  testified  that  he  had  last 
seen  the  stipulation  with  Messrs. 
Ormiston  &  Dorset,  his  attorneys  in 
the  action  against  him.  He  stated 
that  the  attorneys  had  promised  to 
send  it  to  him  if  they  found  it,  but  no 
evidence  was  produced  to  show  that 
the  stipulation  had  been  lost  or  that 
at  the  time  of  the  trial  it  was  not  in 
the  possession  of  Ormiston  &  Dorset 
and  could  not  be  produced.  We  do 
not  see  that  there  is  anything  to  be 
said  in  defense  of  the  ruling  by 
■which  this  testimony  was  admitted." 
Butler  V.  Mail  &  Express  Co.,  171  N. 
Y.  208,  311,  63  N.  E.  951  (1902),  per 
Cullen,  J. 

2.  Connecticut. — Townsend  v.  At- 
water,  5  Day  398   (1813). 

Illinois. — ^Mullanphy  Savings  Banl; 


V.  Schott,  135  111.  655,  26  N.  E.  640 
(1891). 

Iowa. — Waite  v.  High,  96  Iowa 
743,  65  N.  W.  397   (1895). 

Kansas. — Shaw  v.  Mason,  10  Kans. 
184    (1872). 

Maine. — ^Knowlton  v.  Knowlton,  84 
Me.  283,  34  Atl.  847   (1893). 

Michigan. — Phillips  v.  United 
States  Benevolent  Society,  130  Mich. 
142,  79  N.  W.  1    (1899). 

New  Meanco. — Kirchner  v.  Laugh- 
lin,  6  N.  M.  300,  38  Pac.  505   (1892). 

North  Carolina. — Justice  v.  Luther, 
94  N.  C.  793    (1886). 

Oklahoma. — Pringey  v.  Guss,  IS 
Okla.  82,  86  Pac.  293   (1905). 

Oregon. — Wiseman  v.  Northern  Pac. 
R.  Co.,  20  Oreg.  425,  36  Pac.  272,  83 
Am.  St.  Eep.  135    (1891). 

South  Carolina. — Bunch  v.  Hurst,  3 
Desaus.  273,  5  Am.  Dec.  551   (1811). 

South  Dakota. — In  re  McClellan's 
Estate,  20  S.  D.  498,  107  N".  W.  681 
(1906). 

Texas. — -Read  v.  Chambers  (Tex. 
Civ.  App.  1898),  45  S.  W.  742. 

Wisconsin. — Bruger  \'.  Princeton  & 
St.  M.  Mutual  Fire  Ins.  Co.,  129  Wis. 
281,  109  N.  W.  95   (1906). 

England. — Boyle  v.  Wiseman,  3 
Wkly.  Rep.  206  (1854). 

"  No  effort  was  made  by  the  appel- 
lant to  obtain  the  original  agreement 
prior  to  the  trial,  it  being  his  con- 
tention that  as  it  appeared  the  origi- 
nal was  beyond  the  jurisdiction  of 
the  court  and  in  the  hands  of  a  third 
party,  the  copy  thereof  was  admis- 
sible   in    evidence.      The    authorities 
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it  is  sufficient  if  it  appears  that  efforts  to  procure  it  would  be 
fruitless.^  The  United  States  Supreme  Court  has,  however,  de- 
clared that  secondary  evidence  of  the  contents  of  a  writing  may  be 
given  upon  proof,  merely,  that  it  is  beyond  the  jurisdiction  of  the 
court.*  Upon  this  point  it  is  said  in  the  opinion :  "  It  is  well 
settled  that  if  books  or  papers  necessary  as  evidence  in  a  court  in 
one  State  be  in  the  possession  of  a  person  living  in  another  State, 
secondary  evidence,  without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers,  and  notice  to  produce  them  is 


are  not  in  entire  harmony  upon  the 
question  at  issue  between  the  parties 
tc  this  suit.  In  some  jurisdictions  the 
rule  is,  that  where  it  appears  tliat  an 
instrument  in  writing  is  beyond  the 
jurisdiction  of  the  court  and  in  the 
hands  of  a  third  party  a  copy  thereof 
may  be  introduced  in  evidence  in  lieu 
of  the  original;  while  in  other  juris- 
dictions the  rule  is,  that  a  copy  can- 
not be  admitted  in  evidence  in  lieu 
of  the  original  unless  it  appears,  in 
addition  to  the  facts  that  the  origi- 
nal is  beyond  the  jurisdiction  of  the 
court  and  in  the  hands  of  a  third 
party,  that  due  elTort  has  been  made 
by  the  party  offering  the  copy  to  ob- 
tain the  original.  *  *  *  The  rule 
in  force  in  this  State,  as  announced 
in  Dickison  v.  Breeden,  25  111.  186; 
Fisher  v.  Greene,  95  111.  94,  and 
Bishop  v.  American  Preserver's  Co., 
157  111.  284,  requires  that  due  effort 
must  be  made  by  the  party  who  offers 
a  copy  of  a  written  instrument  in  evi- 
dence when  the  original  is  beyond 
tlie  jurisdiction  of  the  court  and  in 
the  hands  of  a  third  party,  to  obtain 
the  original  before  the  copy  will  be 
received  in  evidence.  *  *  *  We 
think  the  rule  in  force  in  this  State 
the  sounder  one  of  the  two  rules 
above  announced,  as  under  the  rule  in 
force  in  Alabama  and  some  other 
States  it  is  only  necessary  to  intro- 
duce proof  that  the  contract  or  other 
instrument  in  writing  relied  upon  is 
in  the  hands  of  a  third  party  outside 


of  the  State,  to  entitle  a  copy  thereof 
to  be  admitted  in  evidence."  McDon- 
ald V.  Erhes,  231  111.  295,  296,  83  N. 
E.  162    (1907),  per  Hand,  C.  J. 

"  The  law  provides  an  easy  and 
simple  method  of  taking  the  deposi- 
tion of  a  witness  residing  out  of  the 
State,  and  his  deposition  sliould  have 
been  taken,  or  some  proper  effort 
made  to  obtain  it.  The  fact  that  the 
person  to  whose  possession  the  paper 
was  traced  resided  out  of  the  State, 
did  not  excuse  defendant  from  a  dili- 
gent effort  to  procure  it."  Wiseman 
V.  Northern  Pacific  R.  R.  Co.,  20  Oreg. 
435,  432,  26  Pac.  272,  23  Am.  St.  Rep> 
135   (1891),  per  Bean,  J. 

3.  Colorado. — Owers  v.  Olathe  Sil- 
ver Min.  Co.,  6  Colo.  App.  1,  39  Pac. 
980    (1895). 

District  of  Columbia. — Jackson  V. 
Clifford,  5  App.   Cas.   313    (1894). 

Illinois. — Bishop  v.  x\meriean  Pre- 
servers Co.,  157  111.  284,  41  N.  E.  765,. 
48  Am.  St.  Rep.  317    (1895). 

Iowa. — BuUis  v.  Easton,  96  Iowa 
513,  65  N.  W.  395    (189.5). 

Massachusetts.  —  L'Herbstte  v. 
Pittsfield  Nat.  Bank,  162  Mass.  137, 
38  N.  E.  368,  44  Am.  St.  Rep.  354 
(1894). 

Michigan. — People  v.  Seaman,  107 
Mich.  348,  65  N.  W.  203,  61  Am.  St. 
Rep.  326   (1895). 

Minnesota. — Kleebarg  v.  Schrader, 
69  Minn.  136,  73  N.  W.  59   (1897). 

4.  Burton  v.  Driggs,  20  Wall.  (U. 
S.)   135,  134,  32  L.  ed.  299  (1873). 
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unnecessary."  ^  This  doctrine  also  has  the  sanction  of  numerous 
other  jurisdictions  '^  and  seems  to  be  that  which  is  most  consistent 
with  the  principles  of  sound  administration. 


5.  Per  Mr.  Justice  Swayne. 

6.  Alalama. — Webb  v.  Gray,  181 
Ala.  408,  62  So.  194  (1913)  ;  Hoyle  v. 
Mann,  144  Ala.  516,  41  So.  835 
(1905);  Snow  v.  Carr,  61  Ala.  363, 
32  Am.  Rep.  3   (1878). 

California. — Zellerbach  v.  Allen- 
berg,  99  Cal.  57,  33  Pac.  786  (1893)  ; 
Gordon  v.  Searing,  8  Cal.  49   (1857). 

Colorado. — Owers  v.  Olather  Silver 
Min.  Co.,  6  Colo.  App.  1,  39  Pac.  980 
(1895). 

Connecticut. — Shepard  v.  Giddings, 
32  Conn.  282   (1853). 

Georgia. — ^Rogera-McRorie  Co.  v. 
Robeson  Cutlery  Co.  (Ga.  App.  1913), 
79  S.  E.  374;  Stewart  Bros.  v.  Ran- 
dall Bros.,  138  Ga.  796,  76  S.  E.  352 
(1912);  Proctor  &  Gamble  Co.  v. 
Blalceley  Oil  &  Fertilizer  Co.,  128  Ga. 
606,  57  S.  E.  879  (1907);  Shirley  v. 
Hiclcs,  105  Ga.  504,  31  N.  E.  105 
(1898);  Bowden  v.  Anchor,  95  Ga. 
243,  22  S.  E.  254  (1894)  ;  Lundy  v. 
Thomas,  26  Ga.  537    (1858). 

Indiiana. — Thorn  v.  Wilson,  27  Ind. 
370  (1866). 

Kentucky. — Interstate  Ins.  Co.  v. 
Bailey,  29  Ky.  L.  Rep.  468,  93  S.  W. 
578  (1906);  Sutton  v.  Floyd,  7  B. 
Mon.  3   (1846). 

Maine.— Ca,hot  v.  Given,  45  Me.  144 
(1858). 

Missouri. — Wright  v.  Chicago  B.  & 
Q.  R.  Co.,  118  Mo.  App.  392,  94  S.  W. 
555  (1906);  Price  v.  Clevenger,  99 
Mo.  App.  536,  74  S.  W.  894  (1903)  ; 
Brown  v.  Wood,  19  Mo.  475   (1854). 

New  Hampshire. — Beattie  v.  Bil- 
liard, 55  N.  H.  428   (1875). 

New  York. — Butler  v.  Mail  &  Ex- 
press Pub.  Co.,  171  N.  Y.  208,  63  N. 
E.  951  (1902) ;  Cullman  v.  Furthman, 
70  App.  Div.  110,  75  N.  Y.  Suppl.  90 
(1902);  Black  v.  Camden  &  Amboy 
R.  Co.,  4S  Barb.  40   (1865). 


Oregon. — Wiseman  v.  Northern  Pac. 
E.  Co.,  20  Oreg.  435,  36  Pac.  372,  23 
Am.  St.  Rep.  135   (1891). 

Pennsylvania. — Ralph  v.  Brown,  3 
Watts.  &  S.  395   (1842). 

Texas. — Texas  G.  &  W.  R.  By.  Co. 
V.  Berlin  (Civ.  App.  1914),  165  S.  W. 
63;  Sayles  v.  Bradley  &  Metcalf  Co.. 
92  Tex.  406,  49  S.  W.  209  (1899)  ; 
Missouri  Pac.  Ry.  Co.  v.  Gernon  & 
Co.,  84  Tex.  141,  19  S.  W.  461  (1892). 

Utah. — Dwyer  v.  Salt  Lake  City 
Copper  Mfg.  Co.,  14  Utah  339,  47  Pac. 
311    (1896). 

West  Virginia. — Vinal  v.  Gilman, 
21  W.  Va.  301,  45  Am.  Rep.  562 
(1883). 

"  Where  a,  paper  of  any  kind  is 
material  as  bearing  upon  the  issue 
under  investigation,  the  paper  itself 
is  generally  the  best  evidence  of  its- 
contents.  Secondary  evidence  may  bo 
resorted  to  when  the  original  is  in- 
accessible. The  courts  of  this  State 
have  no  power  to  compel  the  produc- 
tion of  a  paper  in  the  possession,  cus- 
tody or  control  of  a  person  in  another 
State,  when  such  person  is  not  a  party 
to  the  cause  In  such  an  instance,  the 
paper  may  well  be  said  to  be  inacces- 
sible. If  it  were  a  duly  recorded  pa- 
per of  which  a  legally  certified  copy 
could  be  obtained,  it  might  be  incum- 
bent on  the  party  desiring  the  bene- 
fit of  this  evidence  to  produce  such 
copy;  but  where  no  such  secondary 
evidence  is  obtainable,  a  witness  may 
be  permitted  to  testify  to  the  contents 
of  the  original,  if  within  his  personal 
knowledge  and  he  is  competent  to  do 
so."  Bowden  v.  Achor,  95  Ga.  243, 
360,  32  S.  E.  254  (1894),  per  Lump- 
kin, J. 

"  The  rejection  of  Dimmook's  depo- 
sition with  the  copy  of  the  release 
which  accompanied  it,  was  an  error. 
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experiments,  3606. 
view,  3607. 

The  original  paper  was  in  the  hand3  power  to  compel  the  production  of  it, 

of  a  person  who  could  not  be  reached  as  if  it  had  been  destroyed."     Ealph 

by  the  process  of  tne  court;   and   it  v.  Brown,   3   Watts  &  S.    (Pa.)    395, 

was  as  much  beyond  the  defendant's  399   ( 1842 ) ,  per  Gibson,  C.  J. 
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§  3588.  Evidence  by  Perception;  Meaning  of  Term. —  In  our 

discussion  in  the  earlier  part  of  this  work,  of  the  various  subdivi- 
sions of  the  law  of  evidence  ^  the  observation  is  made,  in  conclu- 
sion, after  considering  the  subject  of  real  evidence,  that  such  evi- 
dence is  a  term  which  covers  those  facts  which  are  presented  to 
the  perceptive  faculties  of  the  court  and  jury  by  things ;  and  that 
personal  evidence  is  a  term  which  denotes  such  facts  as  have  their 
origin  or  source  in  persons,  whether  viewed  in  a  physical  or 
mental  capacity,  or  regarded  as  acting  in  an  involuntary  or  volun- 
tary manner ;  and  that  such  portion  of  personal  evidence  as  falls 
within  the  direct  observation  of  the  judge  or  jury  constitutes, 
together  with  real  evidence  as  above  defined,  evidence  by  percep- 
tion.^ In  accordance  with  this  view  this  term  will  be  used  in  the 
following  sections,  evidence  by  perception  having  reference  to 
those  facts  of  which  the  court  acquires  knowledge  by  the  exercise 
of  its  own  perceptive  faculties.^  In  a  great  measure  proof  by  this 
means  may  be  more  potent  than  by  any  other  evidence.  It  is  not 
founded  upon  the  opinion  or  testimony  of  others  but  upon  the 
knowledge  acquired  by  the  exercise  of  one's  own  senses,*  which  is 
ordinarily  the  most  convincing.  What  one  sees  or  hears  is  a  matter 
of  personal  knowledge  and  furnishes  to  him  a  much  better  test  of 
truth,  a  stronger  probability  of'  the  existence  of  the  fact  observed, 
than  would  result  from  the  testimony  of  others.*  Therefore,  such 
evidence  will  ordinarily  be  received. 

§  3588-1.    Supra,  Chap.  1.  be  as  good  as  those  of  medical  men. 

2.  Supra,  §  31.  See  also,  supra,  §§  Why  should  a  jury  be  confined  to 
27-31  for  discussion  of  real  evidence  hearing  what  other  men  think  they 
and  evidence  by  perception.  have  seen  and  not  be  allowed  to  see 

3.  People  r.  Kinney,  134  Mich.  486,  for  themselves."  Warlick  v.  White, 
83  N.  W.  147  (1900)  (permitting  76  N.  C.  175,  179  (1877),  per  Rod- 
jury   to   taste   of   cider    not    error)  ;  man,  J. 

House  V.  State,  42  Tex.  Cr.  125,  57  5.  "To  a  rational  man  of  perfect 

S.  W.  835   (1900)    (error  to  refuse  to  organization,    the   best    and    highest 

permit  jury  to   examine  hair  which  proof  ot  which  any  fact  is  susceptible, 

had  been  used  in  connection  with  the  is  the  evidence  of  his  own  senses.  This 

testimony  of  witness).  is  the  ultimate  test  of  truth,  and  is 

4.  "  On  general  principles  it  would  therefore  the  first  principle  in  the 
seem  that  when  the  question  is  philosophy  of  evidence.  He  who  de- 
whether  a  certain  object  is  black  or  nies  or  doubts  the  evidence  of  his  own 
white,  the  best  evidence  of  the  color  proper  senses,  will,  of  course,  deny  or 
would  be  the  exhibition  of  the  object  doubt  the  existence  of  matter,  and  be 
to  the  jury.  The  eyes  of  the  mem-  an  universal  sceptic;  and  to  such  a, 
bers  of  the  jury  must  be  presumed  to  mind,  there  can  be  no  such  thing  as 


§  3589 


Evidence  by  Pebgeption. 


5068 


§  3589.  (Evidence  by  Perception) ;  Administrative  Power  of 
Court. — The  question  whether  such  evidence  shall  be  admitted 
is  largely  one  for  the  presiding  judge  to  determine,  as  a  matter  of 
sound  administration,^  or,  as  it  is  frequently  expressed,  it  is  a 
matter  in  the  discretion  of  the  court,^  having  in  view  the  proper 
application  of  the  general  rules  of  evidence.  If  the  evidence 
offered  is  too  remotely  related  to  the  issues  involved  to  be  of  any 
evidentiary  value  it  will  be  rejected,^  as  in  other  cases.  It  will, 
however,  ordinarily  be  received  if  it  is  relevant  to  the  issue  in- 
volved,* even  though  it  may  be  offensive  to  the  senses,  unless  the 
fact  to  be  proved  may  be  established  equally  as  well  by  some  other 
evidence,^  and  providing  it  is  not  indecent.  An  exception  may, 
however,  well  be,  and  should  be,  made,  and  the  evidence  rejected, 


proof;  for  if  he  distrust  liis  own 
senses,  he  will  be  much  more  distrust- 
ful of  the  testimony  of  others,  as  to 
the  evidence  of  their  senses.  Hence 
autopsy,  or  the  evidence  of  one's  own 
senses,  furnishes  the  strongest  prob- 
ability, and  indeed  the  only  perfect 
and  indubitable  certainty,  of  the  ex- 
istence of  any  sensible  fact."  Gentry 
V.  McMinnis,  3  Dana  (Ky.)  382,  386 
(1835),  per  Robertson,  C.  J. 

§  3589-1.  Marshall  v.  Gantt,  15 
Ala.  683  (1849);  Leonard  v.  Southern 
Pae.  Co.,  31  Oreg.  555,  38  Pao.  887, 
15  L.  E.  A.  331  (1893);  Burris  v. 
Endy,  1  Tex.  App.  Civ.  Cas.  §  1307 
(1881). 

2.  Tudor  Iron  Works  v.  Weber,  139 
111.  535,  21  N.  E.  1078    (1889). 

3.  Murrah  v.  State  (Tex.  Civ.  App. 
1901),  63  S.  W.  318;  State  v.  Burn- 
ham,  56  Vt.  445,  48  Am.  Rep.  801 
(1884). 

4.  "  It  is  not  true,  as  a  rule  of  law, 
that  evidence  is  incompetent  merely 
because  it  is  inconclusive.  It  is  ordi- 
narily admissible,  if  the  fact  sought 
to  be  proved  is  itself  relevant  to  the 
issue,  and  if  the  proposed  proof  legi- 
timately tends  to  establish  it."  Peo- 
ple V.  Fernandez,  35  N.  Y.  49,  63 
(1866),  per  Porter,  J. 

5.  Knowles  v.  Crampton,  55  Conn. 


336  (1887)  (offer  to  prove  location 
of  ribs  in  the  human  system  by  bring- 
ing a  section  of  the  human  body  into 
court  refused). 

"  The  plaintiff  claimed,  and  offered 
evidence  in  support  of  her  claim,  that 
two  or  three  of  her  ribs  were  broken. 
The  physicians,  who  testified  in  her 
behalf,  located  the  ribs.  The  defend- 
ant denied  the  claim,  and  further  con- 
tended that  at  the  place  described 
there  were  no  ribs.  To  support  his 
claim  on  this  point  he  offered  in  evi- 
dence a  section  of  a  human  body.  To 
this  evidence  the  plaintiff  objected 
and  the  court  excluded  it.  We  see  no 
necessity  for  evidence  of  this  char- 
acter. It  was  not  in  itself  evidence, 
although  it  might  serve  to  illustrate 
and  might  perhaps  assist  the  jury 
somewhat  in  understanding  the  ex- 
pert testimony.  But  for  that  purpose 
it  was  hardly  needed,  as  that  testi- 
mony was  reasonably  intelligible  in 
itself.  But  if  not,  the  jury  could 
easily  have  been  made  to  comprehend 
it  by  other  means.  The  exhibit  being 
of  doubtful  utility,  and  offensive  in 
its  nature,  we  think  the  court  might 
well  exercise  its  discretion."  Knowlea 
V.  Crampton,  55  Conn.  336,  341 
(1887),  per  Carpenter,  J. 
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where  it  would  be  contrary  to  public  policy,  morals  or  decency  to 
admit  it.^  Thus  the  presiding  judge  might  properly  reject  an 
offer  to  prove  a  fact  by  an  exposure  of  the  person  which  would  be 
indecent  and  shock  one's  sensibilities.'^  He  may  also  in  the  exercise 
of  his  administrative  powers  refuse  to  admit  the  evidence  where  it 
would  tend  to  prejudice,*  confuse,  or  mislead  the  jury.* 


6.  Aspy  V.  Botkins,  160  Ind.  170, 
66  N.  E.  462  (1903)  (proper  for  court 
to  refuse  to  permit  an  examination  by 
a  physician  of  a  woman's  knee  in  the 
presence  of  the  jury).  See  Vierling 
V.  Binder,  113  Iowa  337,  85  N.  W. 
621    (1901). 

7.  Warlick  v.  White,  76  N.  C.  175 
(1877). 

8.  Eost  V.  Brooklyn  Heights  R.  Co., 
10  App.  Dlv.  (N.  Y.)  477,  41  N.  Y. 
Supp.  1069  (1896)  ;  Selleck  v.  Janes- 
ville,  104  Wis.  570,  80  N.  W.  944,  76 
Am.  St.  Rep.  893,  47  L.  R.  A.  691 
(1899). 

'■  Human  feelings  are  easily  excited 
by  the  description  of  great  bodily  in- 
juries, or  ghastly  wounds,  or  the  ex- 
hibition of  objects  which  appeal  to 
the  senses.  Sympathy  or  indignation 
once  aroused,  in  the  average  juror 
readily  become  enlisted,  to  the  preju- 
dice of  the  person  accused  as  the  au- 
thor of  the  injury.  It  may  be  that 
the  detail  of  the  facts  showing  the 
position  of  the  body  under  the  wheel 
of  the  car,  and  the  position  of  the 
foot  in  the  frog  of  the  switch,  oper- 
ated unduly  on  the  minds  of  the 
jurors,  but  we  cannot  say  such  evi- 
dence did  not  tend  to  corroborate 
other  evidence  in  the  case,  as  to  how 
and  exactly  where  the  accident  oc- 
curred. The  record  fails  to  show  the 
materiality  or  relevancy  of  the  evi- 
dence furnished  by  the  introduction 
of  the  shoe  said  to  have  been  worn  by 
the  deceased  at  the  time  of  the  acci- 
dent. The  exhibition  of  the  shoe  was 
simply  an  appeal  to  the  feelings  of 
the  jurors.  The  objection  to  it  ought 
to  have  been  sustained."  Louisville 
29 


&  N.  R.  Co.  V.  Pearson,  97  Ala.  311, 
319,  13  So.  176  (1893),  per  Cole- 
man, J.  (holding  it  improper  to  per- 
mit the  shoe  worn  by  a,  deceased 
brakeman  at  the  time  he  received  the 
fatal  injuries  to  'be  exhibited  to  the 
jury,  as  evidence,  when  offered  simply 
as  an  appeal  to  their  feelings). 

9.  Tesney  v.  State,  77  Ala.  33 
(1884);  Stewart  v.  Everts,  76  Wis. 
35,  44  N.  W.  1092,  30  Am.  St.  Eep. 
17   (1890). 

"  We  apprehend  that  by  no  possi- 
bility could  any  evidence  of  the  latter 
character  have  been  introduced,  for  it 
is  and  must  be  self-evident  that  an 
exposure  of  nearly  a  year  must  have 
changed  the  character  of  the  piling 
remaining  near  the  bridge.  Especi- 
ally is  this  true  when  reference  is 
had  to  the  fact  disclosed  by  the  evi- 
dence that  timber  may  be  apparently 
sound  on  the  outside  and  decayed  and 
even  rotten  within.  It  must  be  true 
that  whatever  decay  there  may  have 
existed  would  be  increased  by  the  ex- 
posure to  the  weather  for  the  time 
above  stated,  and  the  additional  ex- 
posure may  have  made  the  inward  de- 
cay apparent  on  the  outside  of  the 
timber.  It  is  also  true,  we  think,  that 
timber  perfectly  sound,  when  tested 
by  the  rule  of  ordinary  care  and  ob- 
servation, might  show  symptoms  of 
decay  from  an  exposure  of  ten 
months  to  the  weather.  In  the  na- 
ture of  things  the  piling  could  not 
have  been  in  the  same  condition  when 
the  piece  was  sawed  off  as  it  was  at 
the  time  of  the  accident.  If  partially 
decayed,  then,  such  decay  would  be  in- 
creased, or  if  not  apparently  decayed 
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§  3590.  (Evidence  by  Perception;  Administrative  Power  of 
Court) ;  Review  by  Appellate  Court. — The  question  as  to  review- 
by  the  appellate  court  of  the  action  of  the  trial  court  is  one  upon 
vo-hich  there  is  a  difference  of  opinion,  owing  to  the  fact  that  this 
evidence  is  of  such  a  character  that  it  cannot  be  reported  on  appeal. 
In  view  of  this  fact  it  has  been  held  that  the  discretion  exercised 
by  the  presiding  judgte,  in  respect  to  the  admission  or  rejection  of 
such  evidence,  is  not  subject  to  review.-'  This  conclusion,  however, 
must  be  considered  as  meaning  practically  the  same  as  in  other 
cases  of  the  exercise  of  discretion,  having  in  view  the  fact  of  the 
difficulty  of  reporting  the  evidence.  It  would  seem,  therefore,  that, 
in  a  case  of  a  clear  abuse  of  discretion  by  the  trial  co-urt,  the 
appellate  court  may  act,  as  in  other  cases  of  a  want  of  sound  ad- 
ministration of  the  rules  of  evidence  in  the  court  below.^ 

§  3591.  (Evidence  by  Perception;  Subjects  of);  Animals. — 
The  presiding  judge  may,  in  the  exercise  of  his  administrative 
powers,  permit  the  production  of  animals  in  court,  or  an  inspection 
of  them  outside  of  the  court,  whenever  the  evidence  afforded  there- 
by is  relevant  to  the  issue.  ^ 


then,  it  might  be  so  at  the  time  the 
piece  -was  taken  off.  The  introduc- 
tion of  this  piece  of  timber  was  na- 
turally calculated  to  give  the  jury  a 
false  impression  and  to  hold  the  de- 
fendant liable  for  the  decay  -which 
■without  doubt  took  place  during  a 
period  of  ten  months."  Mann  v. 
Sioux  City  &  P.  R.  Co.,  46  Iowa  637 
(1877),   per   Seevers,  J. 

§  3590-1.  Knowles  v.  Crampton,  55 
Conn.  336,  11  Atl.  593  (1887);  Har- 
ris V.  Ansonia,  73  Conn.  359,  47  Atl. 
673    (1900). 

2.  Kentucky. — Meier  v.  Weikel,  59 
S.  W.  496,  23  Ky.  L.  Rep.  953  (1900) 
(error  to  permit  jury  to  have  a  ma- 
chine operated  while  viewing  a  fac- 
tory). 

Michigan. — French  v.  -Wilkinson,  93 
M'ich.  333,  53  N.  W.  530  (1893) 
(error  in  permitting  plaintiff  to  ex- 
hibit leg  to  jury  three  years  and  four 
months  after  injury  with  no  evidence 
showing  no  change  for  worse). 


NetD  York. — Hunter  v.  Allen.  35 
Barb.  43  (1860)  (court  has  no  power 
in  action  brought  upon  warranty  on 
sale  of  a  chattel  to  compel  production 
of  the  chattel  in  court). 

Pennsylvania.  —  Philadelphia  v. 
Rule,  93  Pa.  St.  15  (1880)  (error  to 
exclude  samples  of  stone  same  as  used 
in  paving) . 

Texas. — Hays  v.  Gainesville  St.  R. 
Co.,  70  Tex.  603,  8  S.  W.  491,  8  Am. 
St.  Rep.  634  (1888)  (orror  in  exclud- 
ing boot  worn  by  plaintiff  at  time  car 
ran  over  his  foot). 

§  3591-1.  Dillard  v.  State,  58  Miss. 
368  (1880)  (horse  which  deceased 
was  riding  at  the  time  he  received  his 
death  wound  and  making  of  experi- 
ments to  see  if  wounds  could  have 
been  inflicted  by  person  standing  on 
the  ground)  ;  Beaver  v.  Whitney,  3 
Pa.  Co.  Ct.  613  (1885)  (examination 
of  horse  may  be  permitted  where  ques- 
tion of  soundness  is  at  issue)  ;  Line 
V.  Taylor,  3  F.  &  F.  731   (1863)    (dog 
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§  3592.  (Evidence  by  Perception;  Subjects  of);  Persons; 
Facts  to  be  Proved;  Age. —  Where  the  age  of  a  person  is  a 
relevant  fact,  the  tribunal  may,  in  many  cases,  be  guided  by  an 
observation  of  his  or  her  appearance.-'     And  where  a  person  has 


brought  into  court  in  case  of  prosecu- 
tion for  keeping  fierce  and  mischiev- 
ous dog).  See  Lewis  v.  Hartley,  7  C. 
&  P.  405,  32  E.  C.  L.  678  (1835) 
(holding,  where  defendant  did  not 
produce  a  dog  under  notice  during  ex- 
amination of  plaintWs  witnesses  he 
would  not  be  allowed  to  afterwards 
produce  it  for  purpose  of  invalidating 
their  testimony. 

§  3593-1.  Alabama. — Williams  v. 
State,  98  Ala.  53,  13  So.  333  (1893) 
(defendant,  introducing  herself  as  a 
witness,  stating  her  age  to  be  between 
twelve  and  thirteen,  may  be  required 
to  stand  up  so  that  tlie  jury  may 
judge  of  her  age  from  lier  personal 
appearance ) . 

Iowa.- — First  Nat.  Bank  v.  Oasey, 
158  Iowa  349,  138  N.  W.  897  (1913) 
(appearance  of  minor  on  stand  may 
be  considered  on  question  of  age). 

Massachusetts. — Com.  v.  HoUis,  170 
Mass.  433,  49  N.  E.  633  (1898)  (ap- 
pearance of  girl  on  trial  of  indictment 
for  having  carnal  knowledge  of  her, 
may  be  considered  by  the  jury) ;  Com. 
v.  Emmons,  98  Mass.  6  (1867)  (on 
prosecution  for  admission  of  a  minor 
to  a  billiard  room  without  written 
consent  of  parent  or  guardian). 

Michigan. — People  v.  Elco,  131 
Mich.  519,  91  N.  W.  755,  94  N.  W. 
1069  (1903)  (on  prosecution  for  hav- 
ing carnal  knowledge  of  girl  under 
age  of  sixteen ) . 

Missouri. — State  v.  Thomson,  155 
Mo.  300,  55  S.  W.  1013    (1899). 

'Sew  York. — People  v.  Meade,  10  N. 
Y.  Suppl.  943  (1890)  (on  prosecution 
for  employing  children  under  sixteen 
in  a  theatrical  exhibition). 

'North  Carolina. — State  v.  Arnold, 
35  N.  C.   184    (1851)     (on  indictment 


for  murder  whether  defendant  under 
age  of  presumed  capacity). 

Pennsylvania. — Snodgrass  v.  Brad- 
ley, 3  Grant's  Cas.  43  (1853)  (minor- 
ity of  a  witness). 

'Wisconsin. — Hermann  v.  State,  73 
Wis.  348,  41  N.  W.  171,  9  Am.  St. 
Rep.  789  (1888)  (on  prosecution  for 
permitting  girl  under  sixteen  years 
of  age  to  frequent  premises  for  an 
unlawful  purpose). 

England. — Langley  v.  Mark,  Gary 
53  (1558)  (appointment  of  guardian 
for  a  defendant  "  by  inspection  not 
above  the  age  of  fifteen  years"). 

"  The  court,  by  proper  instructions, 
allowed  the  jury  to  determine  the 
question  whether  the  defendant  knew 
that  Bertha  was  under  the  age  of 
twenty-one  years  when  she  so  suffered 
her  to  resort  to  her  premises  for  such 
purposes,  from  her  personal  appear- 
ance, or  from  the  view  only,  and  this 
was  excepted  to.  The  mother  had 
testified  that  Bertha  was  born  on  the 
13th  day  of  March,  1873.  The  infor- 
mation was  filed  on  February  14, 
1888,  and  charged  the  offense  with 
having  been  committed  on  the  10th 
day  of  January  previously;  and  the 
trial  was  had  about  the  17tli  day  of 
February,  so  that  Bertha,  at  the  time, 
was  under  the  age  of  sixteen  years. 
Where,  as  in  this  case,  the  girl  is  so 
far  under  the  age  of  twenty-one  years, 
and  just  above  the  age  of  childhood 
and  puberty,  a  woman  of  experience 
in  the  observation  of  girls  would  most' 
certainly  know  that  she  was  under 
the  age  of  twenty-one  years.  There 
are  appearances  of  development  and 
maturity,  or  of  their  absence,  which 
such  a  woman,  or  any  woman,  could 
not  mistal^e.  Sixteen  is  the  first  stage 
and    tender   age   of    womanhood.       I 
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voluntarily  presented  himself  as  a  witness  in  his  own  behalf  and 
has  testified  as  to  his  age,  a  direction  by  the  court  that  he  stand 
up  before  the  jury  that  they  may  judge  of  his  age  from  his  appear- 
ance is  in  no  way  a  violation  of  the  constitutional  provision  that 
an  accused  person  shall  not  be  compelled  to  give  evidence  against 
himself.^    Of  course,  in  many  instances,  the  evidence  afforded  by 


know  of  no  good  reason  why  the  per- 
sonal appearance  of  this  young  girl, 
on  view  in  presence  of  the  jury,  was 
not  very  satisfactory  evidence  that 
the  defendant  knew  that  she  was  un- 
der the  age  of  twenty-one,  such  evi- 
dence would  be  more  unreliable,  as  a 
matter  of  course.  Each  case  must  be 
tried  upon  ita  own  facts.  Our  stat- 
ute, even  in  criminal  cases,  sanctions 
evidence  obtained  by  view.  If  the  sub- 
ject of  the  scienter  in  this  case  had 
been  that  Bertha  was  a  girl,  as  well 
as  under  the  age  of  twenty-one  years, 
and  the  question  had  been  whether 
the  defendant  knew  her  to  be  a  girl, 
her  appearance  alone  would  be  satis- 
factory, without  question.  The  evi- 
dence in  this  case,  in  a  degree,  is  very 
much  of  the  same  character.  The 
learned  attorney  general  has  furnished 
the  court  with  authorities  which  sanc- 
tion this  kind  of  evidence."  Hermann 
v.  State,  73  Wis.  248,  350,  41  N.  W. 
171,  9  Am.  St.  Rep.  789  (1888),  per 
Orton,  J. 

2.  "  The  defendant  introduced  her- 
self as  a  witness  and  testified  touch- 
ing the  facts  of  the  case,  testifying, 
among  other  things,  as  to  her  age. 
Thereafter  the  solicitor  requested  the 
court  to  require  her  to  stand  facing 
the  jury  that  they  might  determine 
as  to  her  age  from  her  appearance. 
The  defendant  objected.  The  court 
overruled  the  objection  and  required 
the  defendant  to  rise  and  come  round 
in  front  and  facing  the  jury  for  their 
Inspection,  and  defendant  excepted  to 
this  ruling  and  requirement.  It  is 
contended  that  this  was  a  violation  of 
the  constitutional  provision,  that  the 


accused  shall  not  be  compelled  to 
give  evidence  against  himself.  Sec. 
7,  Art.  1  Cons.  It  is  very  clear  that 
if  defendant  had  not  voluntarily  made 
herself  a  witness  in  the  cause,  as  by 
the  statute  she  was  privileged  to  do, 
the  action  of  the  court  would  have 
been  an  invasion  of  the  constitu- 
tional immunity  above  referred  to. 
The  principle  is  settled  in  the  case  of 
Cooper  v.  State,  86  Ala.  610.  In  Clark 
V.  State,  78  Ala.  474,  and  other  subse- 
quent cases,  we  held  that  the  accused 
having  voluntarily  testified  in  his  own 
behalf  in  the  cause,  was  subject  to 
cross-examination  like  any  other  wit- 
ness, touching  all  material  facts 
within  his  knowledge.  He  will  not  be 
allowed  to  avail  himself  of  the  statu- 
tory privilege  of  becoming  a  witness 
merely  to  testify  to  such  facts  as  he 
deems  favorable  to  himself,  or  as  he 
chooses  to  testify  to,  but,  availing 
himself  of  the  privilege,  he  will  be  re- 
quired to  disclose  all  facts  within  his 
knowledge  material  to  the  issue,  al- 
though such  facts  may  tend  to  crimi- 
nate him.  We  can  not  perceive  that 
the  present  question  involves  a  dififer- 
ent  principle.  The  defendant  had  of- 
fered herself  as  a  witness  and  had 
the  benefit  of  all  evidence  she  was 
able  to  give  in  her  behalf.  She  had 
the  benefit  of  her  testimony  touching 
her  age,  which  became  a  material  sub- 
ject of  inquiry  before  the  jury.  By 
merely  standing  and  presenting  her- 
self before  the  jury,  whereby  the  jury 
might  observe  her  appearance  and  de- 
velopment, and  was  able  to  give  some 
further  testimony  as  to  her  age,  and 
this  is  all  the  court  required  her  to 
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the  sense  of  perception  would  be  unsatisfactory  in  proof  of  age 
and  doubtless,  in  the  great  majority  of  cases,  better  evidence,  tend- 
ing to  more  satisfactorily  establish  such  fact,  is  obtainable  and 
should  be  produced.^  Each  case,  however,  must  depend  upon  its 
own  facts.* 

§  3593.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Facts  to  be  Proved);  Color,  Race,  etc. — The  question  of  the 
color  of  a  person  is  a  matter  respecting  which  the  court  may  often 
obtain  knowledge  from  observation.^  This  method  of  perception, 
as  an  aid  in  establishing  such  fact,  is  more  frequently  employed  in 
cases  of  alleged  mixed  ancestry,^  and  is  a  matter,  concerning  which, 
the  result  of  the  exercise  by  the  court  of  its  perceptive  faculties 
may  be  more  convincing  than  the  testimony  of  witnesses  who  speak 
only  from  observation. 


do.  Such  a  requirement  of  a  witness 
is  not  an  unreasonable  one.  It  sub- 
jects him  or  her  to  no  indignity,  and 
can  not  justly  offend  the  most  refined 
sensibility.  The  requirement  being 
reasonable,  and  its  effect  being  to  fur- 
nish the  jury  with  some  additional 
evidence  material  to  the  question  of 
age,  and  the  defendant  having  volun- 
tarily taken  the  benefit  of  all  evidence 
she  desired  to  give  in  her  own  be- 
half, it  was  Dut  just  that  she  be  re- 
quired to  give  this  additional  evidence 
by  presenting  herself  before  the  jury 
for  their  inspection."  Williams  v. 
State,  98  Ala.  52,  53,  13  So.  333 
( 1893 ) ,  per  Head,  J. 

3.  Stephenson  v.  State,  38  Ind.  273 
(1867)  (age  of  youth  not  to  be  deter- 
mined from  personal  appearance 
alone:  must  be  proven  by  sworn  tes- 
timony) .  See  also,  Robinius  v.  State, 
63  Ind.  235  (1878)  ;  Ihinger  v.  State, 
53  Ind.  351    (1876). 

4:  Herman  v.  State,  73  Wis.  348, 
41  N.  W.  171,  9  Am.  St.  Rep.  789 
(1888). 

§  3593-1.  Almshouse  Com'rs  v. 
Whistelo,  3  Wheel.  Cr.  (N.  Y.)  194 
(1808). 


"No  error  is  perceived,  in  the 
charges.  By  one  of  them  the  jury 
was  instructed  that  inasmuch  as  the 
indictment  described  the  defendant  as 
being  a  colored  person  he  must  be 
shown  to  be  such  by  proof,  but  that 
actual  profert  of  him  before  them  was 
sufficient  if  they  were  satisfied,  from 
their  inspection,  that  he  was  colored. 
It  is  urged  that  this  was  erroneous 
because  it  is  said  that  the  jury  can 
know  nothing  except  by  the  testimony 
of  witnesses.  This  is  not  true  as  to 
physical  facts,  which  may  be  brought 
to  their  attention  by  ocular  demon- 
stration. It  would  not  be  necessary 
to  prove  by  other  testimony  than 
profert  of  the  party  that  he  was  "  a 
person,"  or  a  "man,"  if  so  described 
in  the  indictment.  Under  certain  cir- 
cumstances jurors  may  use  their  eyes 
as  well  as  their  ears."  Garvin  v. 
State,  53  Miss.  307,  309  (1876),  per 
Chalmers,  J. 

2.  Chancellor  v.  Milly,  9  Dana  33 
( 1839 )  ;  Gentry  v.  McMinnis,  3  Dana 
383  (1835);  Garvin  v.  State,  53 
Miss.  207  (1876)  ;  Warlick  v.  White, 
76  N.  C.  175  (1877);  Hudgins  v. 
Wights,  1  Hen.  &  M.  134   (1806). 
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§  3594.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Pacts  to  be  Proved);  Identity. — The  question  of  identity  is  one 
concerning  which  the  tribunal  may  well  exercise  its  sense  of  percep- 
tion.^ Thus  the  identity  of  a  person  may  be  proved  by  inspection 
and  when  so  established  it  will  require  strong  proof  to  the  contrary 
to  overcome  it.^ 

§  3595.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Facts  to  be  Proved);  Mental  Condition,  Insanity,  Intelligence, 
etc. — The  question  of  the  mental  condition  of  a  person  such  as 
whether  he  is  insane  or  an  idiot,  while  one  upon  which  expert  testi- 
mony is  of  much  weight,^  is,  nevertheless,  a  matter  for  observation 
by  the  tribunal  before  which  the  issue  is  being  tried.  Thus  a  per- 
son's actions  and  conduct  may  be  considered  by  the  trial  court 
where  such  a  question  is  involved.  His  appearance,  his  apparent 
ability  or  inability  to  comprehend  what  is  taking  place  about  him, 
his  interest  or  lack  of  interest  in  some  matter  of  vital  importance 
to  him  and  the  like  are  all  matters  concerning  which  the  tribunal 
may  exercise  its  perceptive  faculties  as  an  aid  to  a  determination 
respecting  his  mental  condition.^     Similarly  where  a  person  of 

§  3594-1.     William's  Case,  29  Fed.  recovery  of  that  which  is  in  the  pos- 

Cas.  No.   17,709  Crabbe  243    (1839)  ;  session  of  another.     If,  therefore,  the 

R.  V.  Buckworth,  1  Sid.  377   ( 1668 )  :  circumstances     themselves     and     the 

Abbot   of    Strata   Mercella's    Case,    9  proof  of  them  be  such  as  to  bring  the 

Coke    30    (1591);    Annesley    v.    Ang-  testimony    for    the    claimant    into    so 

lesea,    17    How.    St.    Tr.    1139,    1182  much  uncertainty  and  doubt,  that  the 

(1743).  mind  cannot  be  satisfied  to  rely  upon 

8.  "  Identity  can  be  proved  only  by  it,   the  legal   consequence   is   that   it 

inspection   of  the  person,   and,   when  must    fail.      In    short,    the    proof   of 

such  proof  has  been  given,  it  may  be  identity  by  inspection  will  be  sufRci- 

•disproved  or  discredited  by  the  proof  ent,  unless  it  be  wholly   discredited, 

of    circumstances     absolutely    ineom-  or  so  impeached  by  contradictory  evi- 

patible    with    it.      But    such    circum-  dence   that   the   judgment   cannot   be 

stances  must  be  clearly  proved,   and  satisfied    to   depend    upon    it."      Wil- 

they  must  be  absolutely   irreconcible  liam's  Case,  29  Fed.  Cas.  No.  17,709 

with  the  direct  proof  of  identity;  for,  Crabbe  243  (1839),  per  Hopkinson.  J. 

if  the  counter-proof  is   doubtful,   or,  §  3595-1.     Supra,  §§  3007  et  seq.; 

at  least,  not  brought  to  a  reasonable  §§  3415  et  seq.. 

certainty,  or  may  be  consistent  with  2.  Com.    v.    Braley,    1    Mass.    103 

the   evidence    of    identity,    the    direct  (1804);      Beaubien     v.     Oicotte,     13 

and  positive  proof  must  prevail;  sub-  Mich.    459,    493     (1864);    Matter    of 

ject,  however,  to  the  general  and  just  Russell,    1    Barb.    Ch.     (N.     Y.)      33 

rule  of  law  which  throws  the  burden  (1845)  ;   Rex  v.  Pritchard,  7  C    &  P. 

of  proof  on  the  party  who  claims  the  303   (18361. 
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tender  years  is  called  as  a  witness,  the  question  of  his  intelligence 
may  be  determined  by  the  court  on  an  examination  on  voir  dire.^ 

§  3596.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Pacts  to  be  Proved) ;  Physical  Injuries. — An  occasion,  when  evi- 
dence by  perception  may  tend  more  clearly  to  establish  the  fact 
alleged,  frequently  arises  in  the  case  of  an  action  against  another 
to  recover  damages  for  physical  injuries,  sustained  as  the  result 
of  some  wilful  or  negligent  act  by  the  latter.  Unless  the 
exhibition   be   such   as   may  be   characterized   indecent,^    it   is, 


"  Personal  examination  and  inspec- 
tion has  always  been  deemed  of  the 
utmost  importance.  A  private  ex- 
amination by  the  chancellor  has  been 
of  very  frequent  occurrence,  and  has 
often  been  entirely  satisfactory.  In 
all  of  these  proceedings,  while  testi- 
mony is  generally  necessary,  and  in 
many  cases  scientific  testimony  is  of 
utmost  value,  yet  the  law  has  always 
regarded  the  subject  as  usually  open 
to  the  common  understanding,  and 
capable  of  being  judged  by  personal 
intercourse."  Beaubien  v.  Cieotte,  12 
Mich.  459,  492  (1864),  per  Camp- 
bell, J. 

"  The  jury  also  have  the  right  to 
inspect  and  examine  the  lunatic;  and 
they  should  do  so  in  every  case  of 
doubt,  where  such  an  examination  can 
be  had."  Matter  of  Russell.  1  Barb. 
Ch.  (N.  Y.)  38,  39,  per  Chancellor 
Walworth. 

3.  Louisiana.— Stsits  v.  Richie,  28 
La.  Ann.  327,  26  Am.  Rep.  100 
(1876). 

Massachusetts. — Com.  v.  Robinson, 
165  Maas.  426,  43  N.  E.  121    (1896). 

Texas. — Davidson  v.  State.  39  Tex. 
129    (1873). 

West  Virginia. — State  v.  Michael, 
37  W.  Va.  565,  16  S.  E.  803,  19  L.  R. 
A.  605    (1893). 

Wisconsin. — State  v.  Juneau,  88 
Wis.  180,  59  N.  W.  580,  43  Am.  St. 
Rep.  877,  24  L.  R.  A.  857    (1894). 

United  States. — Wheeler  v.   United 


States,   159   U.   S.   523,   16   S.   Ot.  93, 
40  L.  ed.  244   (1895). 

§  3596-1.  Permitting  an  exhibition 
by  a  person  of  his  organs  of  genera- 
tion is  of  such  a  character  and  has 
been  the  object  of  censure  by  the 
court  on  appeal.  "  The  court  would 
be  wanting  in  self-respect,  to  decide 
this  appeal  without  some  word  of  cen- 
sure for  an  indecency  committed  on 
the  trial.  During  his  examination  as 
a  witness,  the  respondent  was  per- 
mitted, without  apparent  objection  of 
court  or  counsel,  to  uncover  and  ex- 
hibit to  the  jury  his  organs  of  genera- 
tion. No  such  indecency  is  ever  neces- 
sary, or  should  be  tolerated  in  court. 
If  the  condition  of  any  private  part  of 
the  body  of  any  party,  male  or  fe- 
male, is  material  on  any  trial,  it 
should  be  privately  examined  by  ex- 
perts out  of  court,  and  expert  testi- 
mony be  given  of  It.  Such  an  ex- 
posure as  was  made  in  this  case,  -f 
made  without  leave  of  the  court, 
might  well  be  punished  as  a  con- 
tempt; made  with  the  sanction  of  the 
court,  it  is  none  the  less  improper 
and  indecent,  well  calculated  to  dis- 
grace the  administration  of  justice, 
and  to  bring  it  into  ridicule,  if  not 
into  contempt.  It  is  hoped  that  this 
court  may  never  have  another  occa- 
sion for  such  censure.''  Brown  v. 
Swineford,  44  Wis.  282,  285,  38  Am. 
Rep.  582  (1878),  per  Ryan,  C.  J. 
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as   a  general   rule^   permissible   in   such   actions  to   exhibit  the 
part  of  the  body  injured  to  the  tribunal.^     The  rule  of  rele- 


2.  Colorado. — Stewart  v.  Driscoll 
(Colo.  1914),  139  Pac.  18   (leg). 

Illinois. — Johnson  v.  Wasson  Coal 
Co.,  173  111.  App.  414  (1913)  (in- 
jured limbs)  ;  Swift  v.  Rutkowski, 
183  111.  18,  54  N.  E.- 1038  (1899) 
(arm)  ;  Lanark  v.  Dougherty,  153  111. 
163,  38  N.  E.  892  (1894)  (injured 
limb)  ;  West  Chicago  St.  R.  Co.  v. 
Grenell,  90  111.  App.  30  (1899)  (mu- 
tilated limb)  ;  Swift  v.  O'Neil,  88  lU. 
App.  163    (1899)    (leg). 

Indiana. — Cleveland'  C.  C.  &  St.  L. 
Ry.  Co.  V.  Colson  (Ind.  App.  1913), 
99  N.  E.  433  (may  exhibit  wound 
made  in  an  operation  rendered  neces- 
sary owing  to  defendant's  negli- 
gence) ;  Freeman  v.  Hutchinson,  15 
Ind.  App.  639,  43  N.  E.  16  (1896) 
(thumb,  in  action  for  negligence  of 
physician  In  treating  after  injury 
to)  ;  Citizens'  St.  R.  Co.  v.  Willoeby, 
134  Ind.  563,  33  N.  E.  627 
(1893)  (hip  joint  and  spine)  ;  Louis- 
ville, New  Albany  &  C.  Ry.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572,  16 
N.  E.  197  (1887)  (feet);  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181 
(1884)    (hand). 

Iowa. — Faivre  v.  Mandereheid,  117 
Iowa  724,  90  N.  W.  76  (1902) 
(hands  and  feet) ;  Barker  v.  Perry, 
67  Iowa  146,  35  N.  W.  100  (1885) 
(hand  and  wrist). 

Kansas. — Topeka  v.  Bradshaw,  48 
Pac.  751,  5  Kan.  App.  879  (1897) 
(leg). 

Kentucky. — Newport  News  &  Mis- 
sissippi Valley  R.  Oo.  v.  Carroll,  31 
S.  W.  133,  17  Ky.  L.  Rep.  374  (1895) 
( arm  and  bones  removed  from  it ) . 

Maine. — Jameson  v.  Weld,  93  Me. 
345,  45  Atl.  399   (1899)    (arm). 

Michigan.  —  Edwards  v.  Common 
Council  of  Village  of  Three  Rivers,  96 
Mich.  635,  55  N.  W.  1003  (1893) 
(foot,  ankle  and  leg)  ;  Graves  v.  Bat- 


tle Greek,  95  Mich.  366,  54  N.  W.  757, 
35  Am.  St.  Rep.  561,  19  L.  R.  A.  641 

(1893)  (arm)  ;  Langworthy  v. 
Township  of  Green  Tp.,  95  Mich.  93, 
54  N.  W.  697    (1893)    (leg). 

Minnesota. — Adams  v.  Thief  River 
Falls,  84  Minn.  30,  86  N.  W.  767 
(1901)  (arm);  Hatfield  v.  St.  Paul 
&  Duluth  R.  Co.,  33  Minn.  130,  32  N. 
W.  176,  53  Am.  Rep.  14    (1885). 

Missouri. — Willis  v.  Browning,  161 
Mo.  App.  461,  143  S.  W.  516  (1913) 
(ankle)  ;  Sampson  v.  St.  Louis  &  S. 
F.  R.  Co.,  156  Mo.  App.  419,  138  S. 
W.  98  (1911)  (hand);  Haynes  v. 
Trenton,   133   Mo.   336,  37   S.  W.   633 

(1894)  (leg);  Orscheln  v.  Scott,  90 
Mo.  App.  352  H901)  (empty  eye- 
socket  ) . 

'New  Eampshire. — Nebonne  v.  Con- 
cord R.  Co.,  68  N.  H.  296,  44  Atl.  531 

(1895)  (exhibition  of  amputated 
toes ) . 

New  York. — Perry  v.  Metropolitan 
St.  R.  Co.,  68  App.  Div.  351,  74  N.  Y. 
Suppl.  1  (1903)  (bared  body;  ribs 
alleged  to  have  been  fractured)  ;  Mc- 
Naier  v.  Manhattan  Ry.  Co.,  4  N.  Y. 
Suppl.  310  (1889)  (wound;  injury  to 
the  eye)  ;  Jordan  v.  Bowen,  46  N.  Y. 
Super.  Ct.  355  (1880)  (arm  crushed 
by  machinery)  ;  Mulhado  v.  Brook- 
lyn City  Railroad  Co.,  30  N.  Y.  370 
(1864)    (arm). 

Oklahoma.  —  Continental  Casualty 
Co.  V.  Wynne,  36  Okla.  335,  139  Pac. 
16  (1913)  (shoulder  and  collar 
bone). 

Tennessee. — Packet  Co.  v.  Hobbs, 
105  Tenn.  39,  58  S.  W.  278  (1900) 
(leg). 

Texas. — Texas  Midland  R.  R.  v. 
Brown  (Tex.  Civ.  App.  1900),  58  S. 
W.   44    (foot). 

Utah. — Cunningham  v.  Union  Pac. 
Ry.  Co.,  4  Utah  206,  7  Pac.  795 
(1885)    (leg  and  spine). 
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vancj,  also,  controls,  as  in  all  other  cases,  and,  if  the  evidence 
is  irrelevant,  it  will  be  rejected.^  An  objection  to  this  mode  of 
proof  has,  in  some  cases,  been  urged  upon  the  ground  that  such  an 
exhibition  may  tend  to  unduly  prejudice  the  jury  towards  the 
defendant,  as  a  consequence  of  their  sympathies  being  aroused  in 
behalf  of  the  person  injured.  But  little  weight,  however,  can  be 
accorded  to  such  an  objection,  since  the  court,  as  a  whole,  exists  for 


West  Virginia. — Carrico  v.  West 
Virginia  Cent.  &  P.  Ry.  Co.,  39  W. 
Va.  86,  19  S.  E.  571,  24  L.  E.  A.  50 
(1894)  (shoulder  from  which  arm 
had  been  severed). 

Canada. — Sornberger  v.  Canadian 
Pae.  R.  W.  Co.,  34  Ont.  App.  263 
(1897)  (leg.  nose  and  scar  on  the 
face ) . 

Compare  Laughlin  v.  Harvey,  34 
Ont.  App.  438  (1897  (leg). 

"  It  is  next  complained  that  the 
court  improperly  permitted  plaintiff 
to  exhibit  to  the  jury  a  rupture  al- 
leged to  have  been  caused  by  the  acci- 
dent. It  is  primarily  within  the  dis- 
cretion of  the  trial  court  to  permit 
an  injury  to  be  shown  to  the  jury  for 
any  legitimate  and  proper  purpose 
that  will  aid  in  the  determination  of 
the  issue,  and  this  is  conceded  by 
counsel;  but  it  is  contended  that  in 
this  case  there  was  an  abuse  of  dis- 
cretion, because  the  existence  of  the 
rupture,  and  the  nature  and  extent 
of  it,  were  not  controverted  by  the  de- 
fendant— and  this  was  stated  to  the 
court  when  it  was  proposed  to  make 
the  exhibition.  It  is  questionable 
whether  the  exhibition  was  proper 
under  the  circumstances,  and  whether 
its  only  effect  would  not  be  to  excite 
feeling  rather  than  to  aid  in  settling 
any  disputed  question;  but  we  do  not 
feel  prepared  to  say  that  such  was 
the  case,  or  that  there  was  a  clear 
abuse  of  the  discretion  confided  to  the 
trial  court."  Chicago  &  Alton  R.  Co. 
V.  Clausen,  173  111.  100,  106,  50  N.  E. 
680    (1898),   per   Cartwright,  J. 

"  The  physician  who  exhibited  the 


appellee's  injuries  to  the  jury  could 
have  described  them  without  such  ex- 
hibition, but  it  is  plain,  we  think, 
that  by  such  exhibition  the  jury  ob- 
tained a  clearer  idea  of  his  condition 
than  they  could  have  obtained  by  a 
mere  description."  Citizens'  St.  R. 
Co.  V.  Willoeby,  134  Ind.  563,  570,  33 
N.  E.  627  (1893),  per  Cofifey,  C.  J. 

"  In  the  course  of  the  trial,  the 
plaintiff  was  permitted,  against  the 
objection  of  the  defendant,  to  exhibit 
her  injured  arm  to  the  jury,  and  to 
this  permission  the  defendant  excep- 
ted. We  think  the  exception  cannot  be 
sustained.  The  present  condition  of 
the  arm  is  claimed  by  the  plaintifl'  to 
have  been  the  consequence  of  the  de- 
fendant's want  of  skill  or  care.  Such 
is  the  effect  of  her  evidence.  This  is 
denied  by  the  defendant.  Whether  it 
was  so  or  not,  or  whether  some  cause 
for  which  the  defendant  is  not  re- 
sponsible had  intervened  and  made 
the  arm  worse  than  it  otherwise 
would  have  been,  were  questions  of 
fact  to  be  submitted  to  the  jury.  In 
view  of  the  plaintiff's  contention  and 
evidence,  we  think  it  was  clearly 
within  the  discretion  of  the  court  to 
permit  the  arm  to  be  shown  to  the 
jury."  Jameson  v.  Weld,  93  Me.  345, 
354,  45  Atl.  399  (1899),  per  Sav- 
age, J. 

Photographs  showing  a  person's 
crippled  condition  have  been  received. 
Faivre  v.  Manderscheid,  117  Iowa  724, 
90  N.  W.  76   (1903). 

3.  Grand  Lodge  B.  of  R.  T.  v.  Ran- 
dolph, 186  111.  89,  57  N.  E.  883 
(1900). 
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the  purpose  of  administering  Justice  and  the  duty  of  the  tribunal 
consists  in  ascertaining  the  truth.*  Such  an  exhibition  is  not  sub- 
ject to  the  influence  of  bias,  to  which  the  testimony  of  witnesses 
may  be ;  on  the  other  hand,  the  tribunal  is  in  the  possession  of  the 
best  evidence  obtainable  which,  in  other  instances,  the  proponent 
is  required  to  produce  and,  for  the  exclusion  of  which,  in  this  par- 
ticular class  of  cases  there  is  no  satisfactory  reason  to  be  found.^ 
If,  however,  the  presiding  judge  is  satisfied  that  no  good  object 
will  be  attained  by  the  proposed  exhibition  and  that  the  main  and 
controlling  reason  is  to  make  an  appeal  to  the  jury  and  arouse  their 
sympathies  he  will  refuse  to  permit  it.*    Nor  should  the  presiding 


4.  Supra,  §  274. 

5.  "  While  the  husband's  hands  and 
feet  were  all  maimed,  neither  mem- 
ber had  Buffered  entire  amputation; 
and  it  was  more  important  that  the 
jury  should  be  able  to  see  for  them- 
selves whether  the  disability  thus  oc- 
casioned was  entire  or  partial,  and, 
if  partial,  the  extent  to  which  he  was 
thereby  incapacitated  for  manual 
labor.  This  could  be  seen  far  better 
than  the  most  expert  witnesses  could 
describe  it.  It  is  inevitable,  .perhaps, 
that  evidence  of  this  nature  should 
have  a  tendency  to  excite  human  sym- 
pathies, but  these  collateral  and  in- 
cidental effects  do  not  render  im- 
proper evidence  which  is  otherwise 
admissible."  Faivre  v.  Mandercheid, 
117  Iowa  734,  733,  90  N.  W.  76 
(1903),  per  Weaver,  J. 

"  Did  the  court  err  in  allowing  the 
plaintiff  to  unclothe  and  exhibit  to 
the  jury  the  shoulder  from  which  the 
arm  had  been  severed  by  amputation? 
Counsel  for  plaintiff  in  error  while 
insisting  on  this  point  cites  no  au- 
thority to  sustain  his  contention. 
Of  course  evidence  must  be  relevant, 
as  tending  to  establish,  some  material 
matter  in  the  case.  Is  this  at  all  rele- 
vant? The  plaintiff  had  a  right  to 
prove  the  hurt,  and  that  it  had  en- 
tailed lasting  Injury  by  causing  the 
amputation  and  loss  of  his  arm.    He 


could  prove  that  by  oral  evidence.  He 
could  himself  stand  before  the  jury 
for  ocular  demonstration  of  the  fact; 
and  why  may  he  not  intensify  and 
make  more  certain  the  fact  by  inspec- 
tion of  the  naked  shoulder  itself?  It 
is  only  more  and  more  conclusive  evi- 
dence upon  a  fact,  which  he  was  en- 
titled to  prove,  and  being  relevant,  we 
can  not  exclude  it,  because  there  may 
have  been  danger  of  inspiring  sym- 
pathy in  the  jury  and  increasing  dam- 
ages." 'Carrico  v.  West  Virginia 
Cent.  &  P.  Ey.  Co.,  39  W.  Va.  86.  89, 
19  S.  E.  571,  34  L.  R.  A.  50  (1894), 
per  Brannon,  President. 

6.  Louisville  &  N.  R.  Co.  v.  Pear- 
son, 97  Ala.   311,  13  So.   176    (1893). 

"  The  plaintiff  had  not  pointed  out 
the  scar  on  the  back  of  his  head,  nor 
had  he  brought  that  scar  to  the  at- 
tention of  the  jury  in  any  other  way, 
and  it  is  difBcult  to  see  how  a  scar 
on  the  back  of  plaintiff's  head,  which 
was  produced  by  an  injury  some  40 
years  before,  could  have  in  any  man- 
ner aided  the  jury  in  determining  the 
extent  of  the  injuries  received  by  the 
plaintiff  for  which  this  suit  was 
brought.  Counsel  for  the  plaintiff 
also  made  this  fact  plain  by  stating 
that  the  action  was  not  based  upon 
the  old  injury,  and  that  he  claimed 
nothing  whatever  on  that  account.  It 
therefore  seems  clear  that  all  of  that 
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judge  permit  sucli  an  exhibition  at  a  date,  much  later  than  that  of 
the  injury,  and  at  a  time  when  the  condition  of  the  arm,  leg  or 
other  portion  of  the  body  injured  may  be  due  to  some  other  cause, 
in  the  absence  of  some  evidence  tending  to  show  that  no  such  cause 
has  intervened.  It  should  appear  that  the  condition,  at  the  time 
of  the  exhibition,  was  a  result  of  the  injury  sustained  and  for 
which  the  action  is  brought.'^ 


§  3597.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Pacts  to  be  Proved;  Physical  Injuries);  Compulsory  Submis- 
sion to  Examination. — The  question  whether  a  plaintiff,  in  a  civil 
action  for  physical  injuries,  may  be  compelled  to  submit  his  person 
to  an  examination,  for  the  purpose  of  discovering  the  extent  of  his 
injury,  has  been  prolific  of  considerable  discussion.  Among  the 
several  decisions  which  are  opposed  to  the  exercise  of  such  a  power, 
independent  of  statute,  that  of  the  United  States  Supreme  Court, 
as  enimeiated  by  Mr.  Justice  Holmes,*  is  perhaps  the  most  f re- 


evidence  was  properly  excluded.  The 
wound  which  plaintiff  received  from 
his  contact  with  the  defendant's  en- 
gine was  upon  the  front  and  top  part 
of  his  head.  It  was  entirely  inde- 
pendent from,  and  in  no  way  de- 
pended upon,  the  condition  of  the 
sear  on  the  back  of  the  plaintiflF's 
head,  and  therefore  it  was  proper  for 
the  court  to  refuse  the  defendant's  re- 
quest to  have  the  jury  examine  it." 
Svetkovic  v.  Union  Pac.  R.  Co.,  95 
Neb.  369,  375,  145  N.  W.  990  (1914), 
per  Barnes,  J. 

"  It  is  the  undoubted  rule  that  the 
exhibition  of  an  injury  or  an  injured 
member  of  the  body  to  the  jury  is 
proper  where  it  is  the  subject  of  ex- 
amination, and  when  such  exhibition 
is  necessary  to  enable  the  jury  to  un- 
derstand the  circumstances  surround- 
ing the  injury,  or  to  obtain  a  more 
comprehensive  and  intelligent  concep- 
tion of  the  conditions  which  existed 
when  the  injury  was  received,  or  of 
the  character  of  the  injury  itself. 
But  where  such  exhibition  is  not  es- 
sential or  necessary  to  enable  the  jury 


to  better  understand  the  conditions 
under  which  it  was  received,  Or  where 
the  jury  may  be  led  to  illegitimate 
considerations  on  account  of  it,  then 
it  may  become  improper."  Eost  v. 
Brooklyn  Heights  R.  Co.,  10  App. 
Div.  (N.  Y.)  477,  480,  41  N.  Y. 
Suppl.  1069   (1896),  per  Hatch,  J. 

7.  French  v.  Wilkinson,  93  Mich. 
332,  53  N.  W.  530  (1893)  (holding 
it  error  to  permit  an  exhibition  of  an 
injured  leg  after  the  expiration  of  the 
period  of  disability  alleged,  without 
some  evidence  showing  that  no  change 
for  the  worse  had  occurred). 
'  §  3597-1.  "  No  right  is  held  more 
sacred,  or  is  more  carefully  guarded, 
by  the  common  law,  than  the  right  of 
every  individual  to  the  possession  and 
control  of  his  own  person,  free  from 
all  restraint  or  interference  of  others, 
unless  by  clear  and  unquestionable  au- 
thority of  law.  •  •  •  The  inviol- 
ability of  the  person  is  as  much  in- 
vaded by  a  compulsory  stripping  and 
exposure  as  by  a  blow.  To  compel  any 
one,  especially  a  woman,  to  lay  bare 
the  body,  or  to  submit  it  to  the  touch 
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quently  referred  to.  The  conclusion  reached  by  the  court,  in  this 
case,  is  based  iTpon  the  ground  of  the  sacred  right  of  the  individual 
to  the  possession  and  control  of  his  own  person,  free  from  inviol- 
ability, and  that  there  is  no  power,  at  common  law,  to  compel  a 
person  to  forego  this  right  by  submission  to  an  examination  by 
order  of  court.  This  view,  which  is  also  endorsed  in  other  juris- 
dictions,^ was  dissented  from  by  two  justices  of  the  United  States 
Supreme  Court,  in  the  case  just  referred  to,^  in  an  opinion  written 
by  Mr.  Justice  Brewer,*  and  the  conclusion,  as  expressed  in  the 


of  a  stranger,  without  lawful  author- 
ity, is  an  indignity,  an  assault  and  a 
trespass;  and  no  order  or  process, 
commanding  such  an  exposure  or  sub- 
mission was  ever  known  to  the  com- 
mon law  in  the  administration  of  jus- 
tice between  individuals,  except  in  a 
very  small  number  of  eases,  based 
upon  special  reasons,  and  upon  an- 
cient practice,  coming  down  from 
ruder  ages,  now  mostly  obsolete  in 
England,  and  never,  so  far  as  we  are 
aware,  introduced  into  this  country." 
Union  Pacifie  R.  R.  Co.  v.  Botsford, 
141  U.  S.  350,  351,  35  L.  ed.  734,  11 
Sup.  Ct.  1000   (1890). 

8.  Delaware. — Mills  v.  Wilmington 
City  R.  Co.,  1  Marv.  369,  40  Atl.  1114 
(1894). 

Illinois. — Peoria,  Decatur  &  E.  Ry. 
Co.  V.  Rice,  144  111.  327,  33  N.  E.  951 
(1893)  ;  Joliet  Street  Ry.  Co.  v.  Call, 
143  111.  177,  32  N.  E.  389  (1893)  ;  St. 
Louis  Bridge  Co.  v.  Miller,  138  111. 
465,  38  N.  E.  1091  (1891);  Chicago 
&  Eastern  R.  Co.  v.  Holland,  122  111. 
461,  13  N.  E.  145  (1887)  ;  Parker  v. 
Enslow,  102,  111.  272,  279    (1883). 

Massachusetts. — Stack  v.  New 
Haven  &  Hartford  R.  Co.,  177  Mass. 
155,  58  N.  E.  686    (1900). 

New  York. — McQuigan  v.  Delaware, 
lackawanna  &  W.  R.  Co.,  129  N.  Y.  50, 
29  N.  E.  335  (1891);  Cole  v.  Fall 
Brook  Coal  Co.,  87  Hun  584,  34  N.  Y. 
Suppl.  573  (1895);  Roberts  v.  Og- 
densburg,  39  Hun  154   (1883). 

South   Carolina. — Easier  v.   South- 


ern Ry.  Co.,  60  S.  C.  117,  38  S.  E.  238 
(1900). 

yeasffis.— Gulf,  C.  &  S.  E.  R.  Co.  v. 
Brown,  75  S.  W.  807  (Tex.  Civ.  App. 
1903 )  ;  Austin  &  N.  W.  R.  Co.  v.  Cluck 
(Tex.  Civ.  App.  1903),  73  S.  W.  569; 
Compare  Chicago,  R.  I.  &  T.  E.  Co.  v. 
Langston,  93  Tex.  709,  50  S.  W.  574, 
51  S.  W.  331  (1899);  Chicago,  R.  I. 
&  T.  R.  Co.  V.  Langston,  19  Civ.  App. 
568,  47  S.  W.  1037,  48  S.  W.  610 
(1898);  Missouri  Pacific  R.  Co.  v. 
Johnson,  73  Tex.  95,  10  S.  W.  325 
(1888)  ;  International  &  G.  N.  R.  Co. 
V.  Underwood,  64  Tex.  463,  466 
(1885). 

3.  Union  Pacific  R.  R.  Co.  v.  Bots- 
ford, 141  U.  S.  350,  258,  35  L.  ed. 
734,  11  Sup.  Ct.  100   (1890). 

4.  "  The  silence  of  common  law  au- 
thorities upon  the  question  in  cases 
of  this  kind  proves  little  or  nothing. 
The  number  of  actions  to  recover  dam- 
ages, in  early  days,  was,  compared 
with  later  times,  limited,  and  very 
few  of  those  difficult  questions  as  to 
the  nature  and  extent  of  the  injuries, 
which  now  form  an  important  part  of 
litigations,  were  then  presented  to  the 
courts.  If  an  examination  was  asked, 
doubtless  it  was  conceded  without  ob- 
jection, as  one  of  those  matters-  the 
right  to  which  was  beyond  dispute. 
Certainly  the  power  of  the  courts  and 
of  the  common  law  courts  to  compel 
a  personal  examination  was,  in  many 
cases,  often  exercised,  and  unchal- 
lenged.    Indeed,   wherever  the  inter- 
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prevailing  opinion,  has  not  met  with  approval,  in  the  majority  of 
the  cases  in  vsrhich  the  question  has  arisen,  the  vreight  of  authority 


ests  of  justice  seem  to  require  such 
an  examination,  it  was  ordered.  The 
instances  of  this  are  familiar;  and  in 
those  instances  the  proceedings  were, 
as  a  rule,  adverse  to  the  party  whose 
examination  was  ordered.  It  would 
be  strange  that,  if  the  power  to  or- 
der such  an  examination  was  con- 
ceded in  proceedings  adverse  to  the 
party  ordered  to  submit  thereto,  It 
should  be  denied  where  the  suit  is  by 
the  party  whose  examination  is 
sought.  In  this  country  the  decisions 
of  the  highest  courts  of  the  various 
States  are  conflicting.  This  is  the 
first  time  it  has  been  presented  to 
this  court,  and  it  is,  therefore,  an  open 
question.  There  is  here  no  inquiry  as 
to  the  extent  to  which  such  an  exami- 
nation may  be  required,  or  the  con- 
ditions under  which  it  may  be  held, 
or  the  proper  provisions  against  op- 
pression or  rudeness,  nor  any  inquiry 
as  to  what  the  court  may  do  for  the 
purpose  of  enforcing  its  order.  As 
the  question  is  presented,  it  is  only 
whether  the  court  can  make  such  an 
order.  The  end  of  litigation  is  jus- 
tice. Knowledge  of  the  truth,  is  es- 
sential thereto.  It  is  conceded,  and 
it  is  a  matter  of  frequent  occurrence, 
that  in  the  trial  of  suits  of  this  na- 
ture the  plaintiff  may  make  in  the 
court  room,  in  the  presence  of  the 
jury,  any  not  indecent  exposure  of  his 
person  to  show  the  extent  of  his  in- 
juries; and  it  is  conceded,  and  also  a 
matter  of  frequent  occurrence,  that  in 
private  he  may  call  his  personal 
friends  and  his  own  physicians  into  a 
room,  and  there  permit  them  a  full 
examination  of  his  person,  in  order 
that  they  may  testify  as  to  what  they 
see  and  find.  In  other  words,  he  may 
thus  disclose  the  actual  facts  to  the 
jury  if  his  interest  require;  but  by 
this    decision,    if    his    interests    are 


against  such  a  disclosure,  it  cannot 
be  compelled.  It  seems  strange  that 
a  plaintiff  may,  in  the  presence  of  a 
jury,  be  permitted  to  roll  up  his 
sleeve  and  disclose  on  his  arm  a 
wound  of  which  he  testifies;  but 
when  he  testifies  as  to  the  existence 
of  such  a  wound,  the  court,  though 
persuaded  that  he  is  perjuring  him- 
self, cannot  require  him  to  roll  up  his 
sleeve,  and  thus  make  manifest  the 
truth,  nor  require  in  the  like  inter- 
est of  truth,  to  step  into  an  adjoin- 
ing room  and  lay  bare  his  arm  to  the 
inspection  of  surgeons.  It  is  said 
that  there  is  a  sanctity  of  the  person 
which  may  not  be  outraged.  We  be- 
lieve that  truth  and  justice  are  more 
sacred  than  any  personal  considera- 
tion; and  if  in  other  cases  in  the  in- 
terests of  justice,  or  from  considera- 
tions of  mercy,  the  courts  may,  as 
they  often  do,  require  such  personal 
examination,  why  should  they  not  ex- 
ercise the  same  power  in  cases  like 
this,  to  prevent  wrong  and  injustice? 
It  is  not  necessary,  nor  is  it  claimed, 
that  the  court  has  power  to  fine  and 
imprison  for  disobedienc  of  such  an 
order.  Disobedience  to  it  is  not  a 
matter  of  contempt.  It  is  an  order 
like  those  requiring  security  for  costs. 
The  court  never  fines  or,  imprisons 
for  disobedience  thereof.  It  simply 
dismisses  the  case,  or  stays  the  trial 
until  the  security  is  given.  So  it 
seems  to  us  that  justice  requires,  and 
that  the  court  has  the  power  to  or- 
der, that  a  party  who  voluntarily 
comes  into  court  alleging  personal  in- 
juries, and  demanding  damages  there- 
for, should  permit  disinterested  wit- 
nesses to  see  the  nature  and  extent 
of  those  injuries  in  order  the  jury 
may  be  informed  thereof  by  other 
than  the  plaintiff  and  his  friends; 
and  that  compliance  with  such  an  or- 
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being  that  the  court  may,  in  the  absence  of  any  statutory  power, 
require  a  submission  to  such  an  examination.^     In  these  cases. 


der  may  be  enforced  by  staying  the 
trial,  or  dismissing  the  case." 

5.  Alabama. — King  v.  State,  100 
Ala.  85,  14  So.  878  (1893)  ;  Alabama 
Great  Southern  R.  R.  Ck>.  v.  Hill,  93 
Ala.  514,  9  So.  722  (1890);  Alabama 
Great  Southern  R.  R.  Co.  v.  Hill,  90 
Ala.  71,  8  So.  90  (1890);  McGuflf  v. 
State,  88  Ala.  147,  152,  7  So.  35 
(1889). 

Arkansas. — St.  Louis  Southwestern 
Ky.  Co.  V.  Dobbins,  60  Ark.  481,  30 
S.  W.  887  (1895);  Sibley  v.  Smith, 
46  Ark.  375    (1885). 

Georgia. — Bagwell  v.  Atlanta  Con- 
solidated St.  Ry.  Co.,  109  Ga.  611,  34 
S.  E.  1018  (1899)  ;  Savannah  Florida 
&  W.  Ry.  Co.  V.  Wainwright,  99  Ga. 
255,  25  S.  E.  622  (1896);  Richmond 
&  D.  R.  Co.  T.  Childress,  82  Ga.  719, 
9  S.  E.  602   (1889). 

Indiana. — Aspy  v.  Botkins,  160  Ind. 
170,  66  N.  E.  462  (1902),-  South 
Bend  v.  Turner,  156  Ind.  418,  60  N. 
E.  271,  54  L.  R.  A.  396,  83  Am.  St. 
Rep.  300  (1900).  This  last  case 
either  overruled  or  distinguished  the 
following  earlier  cases:  Pennsylvania 
Co.  V.  Newmeyer,  129  Ind.  401,  28  N. 
E.  860  (1891)  ;  Terre  Haute  &  Indian- 
apols  R.  Co.  V.  Brunker,  128  Ind.  542, 
553,  36  N".  E.  178  (1891);  Hess  v. 
Lowrey,  122  Ind.  225,  23  N.  E.  156 
(1889);  Kern  v.  Bridwell,  119  Ind. 
S36,  21  N.  E.  664   (1889). 

Joioa. — Hall  v.  Mason,  99  Iowa  698, 
68  N.  W.  922  (1896);  Schroeder  v. 
Chicago  R.  I.  &  P.  R.  Co.,  47  Iowa 
375    (1877). 

Kansas. — Ottawa  v.  Gilliland,  63 
Kan.  165,  63  Pac.  252,  88  Ain.  St. 
Rep.  233  (1901);  Southern  Kansas 
Ry.  Co.  V.  Michaels,  57  Kan.  474,  46 
Pac.  938  (1896);  Kansas  City,  F.  S. 
&  G;  R.  Co.  V.  Tontz,  29  Kans.  460 
(1883). 

Kentucky. — Louisville   Ey.    Co.     v. 


Hartlege,  35  Ky.  L.  Rep.  152,  74  S. 
W.  742  ( 1903 )  ;  South  Covington  & 
Cincinnati  St.  Ry.  Co.  v.  Stroh,  66  S. 
W.  177,  23  Ky.  L.  Rep.  1807  (1902)  ; 
Illinois  Central  R.  Co.  v.  Clark,  21 
Ky.  L.  Rep.  1549,  55  S.  W.  699 
(1900)  ;  Belle  of  Nelson  Distilling 
Co.  V.  Riggs,  104  Ky.  1,  45  S.  W.  99 
(1898)  ;  Belt  Electric  Line  Co.  v.  Al- 
len, 102  Ky.  551,  44  S.  W.  89,  80  Am. 
St.  Rep.  374   (1898). 

Michigan.  —  Strudgeon  v.  Sand 
Beach,  107  Mich.  496,  65  N.  W.  616 
(1895);  Graves  v.  Battle  Creek,  95 
Mich.  266,  54  N.  W.  757  (1893)  ; 
19  L.  R.  A.  641,  35  Am.  St.  Rep.  561. 

Minnesota. — Aske  v.  Duluth  &  Iron 
Range  R.  Co.,  83  Minn.  197,  85  N.  W. 
1101  (1901)  ;  Wittenberg  v.  Onsgard, 
78  Minn.  342,  81  N.  W.  14  (1899); 
Wanek  v.  Winona,  78  Minn.  98,  80 
N.  W.  851,  46  L.  R.  A.  448,  79  Am. 
St.  Rep.  354  (1899)  ;  Hatfield  v.  St. 
Paul  &  Duluth  R.  Co.,  33  Minn.  130, 
22  N.  W.  176   (1885). 

Missouri. — ^Fullerton  v.  Fordyce, 
144  Mo.  519,  44  S.  W.  1053  (1898); 
Haynes  v.  Trenton,  123  Mo.  326,  353, 
27  S.  W.  622  (1894)  ;  Owens  v.  Kan- 
sas City,  St.  Joseph  &  Council  Bluffs 
R.  Co.,  95  Mo.  169,  8  S.  W.  350 
(1888);  Sidekum  v.  Wabash,  St. 
Louis  &  Pac'R.  Co.,  93  Mo.  400,  4  S. 
W.  701  (1887);  Shepard  v.  Missouri 
Pac.  Ry.  Co.,  85  Mo.  629,  55  Am.  Rep. 
390   (1885). 

Neiraska. — Chadron  v.  Glover,  43 
Nebr.  733,  62  N.  W.  62  (1895)  ;  Ells- 
worth v.  Fairbury,  41  Nebr.  881,  60 
N.  W.  336  (1894)  ;  Sioux  City  &  Pa- 
cific R.  Co.  V.  Finlayson,  16  Nebr. 
578,  20  N.  W.  860  (1884)  ;  Stuavt  r. 
Havens,  17  Nebr.  211,  33  N.  W.  419 
(1885). 

New  Jersey. — McGovern  v.  Hope, 
63  N.  J.  L.  76,  43  Atl.  830  (1899) 
(statute) 
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while  the  theory  of  the  inviolability  and  sacredness  of  the  person 
from  interference  by  others  is  recognized,  the  extent  to  which  it  is 


North  Dakota. — Brown  v.  Chicago, 
Milwaukee  &  St.  P.  R.  Co.,  12  N.  D. 
61,  95  N.  W.   153    (1903). 

Ohio. — Miami  Turnpike  Co.  V. 
Baily,  37  Ohio  St.  104   (1881). 

Pennsylvania. — Hess  v.  Lalce  Shore 
&.  Michigan  S.  R.  Co.,  7  Pa.  Co.  Ct. 
565    (1890). 

Tennessee. — Packet  Co.  v.  Hobbs, 
105  Tenn.  39,  58  S.  W.  378   (1900). 

Texas. — M'issouri  Paciiie  R.  Co.  v. 
Johnson,  73  Tex.  95,  10  S.  W.  325 
(1888)  ;  Cliicago  R.  I.  &  T.  R.  Co.  v. 
Langston,  92  Tex.  709,  50  S.  W.  574, 
51  S.  W.  331  (1809) ;  Chicago  R.  I.  & 
T.  R.  Co.  V.  Langston,  19  Civ.  App. 
568,  47  S.  W.  1027.  48  S.  W.  610 
(1898)  ;  International  &  G.  N.  R.  Co. 
v.  Underwood,  64  Tex.  463,  466 
(1885). 

Vermont. — ^Bagley  v.  Ma,son,  69  Vt. 
175,  37  Atl.  385    (1896). 

,  WasTiington. — Myrberg  v.  Balti- 
more &  Seattle  Mining  &  R.  Co., 
25  Wash.  364,  65  Pac.  539  (1901); 
Lane  v.  Spokane  Falls  &  Northern  R. 
Co.,  31  Wash.  119,  57  Pac.  367,  46  L. 
R.  A.  153,  75  Am.  St.  Rep.  821 
(1899). 

Wisconsin. — White  v.  Milwaukee 
City  R.  R.  Co.,  61  Wis.  536,  21  N.  W. 
524    (1884). 

"  Where  the  ends  of  justice  require 
it,  it  is  the  duty  of  the  court,  upon  a 
timely  application,  to  grant  a,  reason- 
able request  to  have  the  plaintiff  in 
a.  personal  injury  case,  on  the  penalty 
of  a  nonsuit,  submit  to  a  physical  ex- 
amination with  reference  to  the  in- 
jury he  claims  to  have  sustained.  *  *  * 
The  right  is  not,  however,  coextensive 
with  the  power  of  cross-examination, 
and  some  latitude  of  discretion  must 
be  recognized  as  existing  in  the  trial 
court.  Eacli  case  must  rest  on  its  own 
foundation,  and  the  defendant  who 
complains,  upon  appeal,  that  the  trial 
court  abused  its  discretion,  in  refus- 


ing to  make  the  order,  must  be  able 
to  present  a  case  where  it  is  plain 
tliat  the  request  should  have  been 
granted.  We  are  satisfied  that  error 
does  not  appear  in  the  present  in- 
stance, for  the  reason,  if  for  no  other, 
that  it  required  the  appellee,  a  wo- 
man, to  make  a  quasi  public  exposure 
of  her  person."  Aspy  v.  Botkins,  160 
Ind.  170,  173,  66  N.  E.  462  (1902), 
per  Gillett,  J. 

''  In  such  contests  it  is  the  duty 
of  the  court  to  bestow  upon  the  liti- 
gants equal  and  exact  justice.  This 
cannot  be  done  without  the  court  first 
obtaining  the  exact  and  full  truth 
concerning  the  matters  in  controversy. 
Hence  from  this  duty  of  the  court  to 
dispense  exact  justice  is  essentially 
implied  all  power  necessary  to  its  per- 
formance, which  includes  the  power 
to  make  subservient  to  its  order  all 
persons  and  things  that  will  afford 
the  most  reliable  evidence.  In  quasi 
recognition  of  this  power  it  is  the  law 
of  this  State,  and  other  States  so  far 
as  we  have  oteerved,  that  the  court 
may  permit  the  plaintiff  in  both  civil 
and  criminal  cases  to  exhibit  to  the 
jury  such  weapons,  implements,  cloth- 
ing and  wounds  upon  his  person,  or 
upon  the  person  of  the  prosecuting 
witness,  as  are  asserted  to  be  the 
means,  or  effects,  of  the  violence  com- 
plained of.  •  •  •  Such  things, 
when  part  of  the  res  gestae,  serve  a 
most  useful  purpose  in  assisting  the 
jury  to  a  proper  application  of  the 
testimony.  They  are  unerring  expon- 
ents of  the  truth  of  the  particular 
fact,  and  it  may  not  be  controverted 
that  when  the  nature,  extent,  and 
effect,  of  a  palpable  injury  is  in  dis- 
pute— ^not  involving  scientific  ques- 
tion— the  jury  may  arrive  at  a  more 
accurate  knowledge  of  the  truth  by 
the  aid  of  their  own  senses  than  by  a 
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carried  is  said  to  be  based  upon,  as  it  is -expressed  in  one  opinion, 
"  a  fallacious  and  somewhat  sentimental  line  of  argument,"  which 
would,  in  many  cases,  operate  as  a  "  denial  of  justice."  ®     An 


verbal  description  of  the  observations 
of  others.  This  being  well  known  to 
a  plaintiff  he  is  certain  to  avail  him- 
self of  this  advantage  in  the  trial 
when  the  truth,  will  be  beneficial  to 
him,  and  if  impartial  justice  is  to  be 
administered  we  see  no  way  of  its  at- 
tainment in  all  cases  if  any  important 
source  of  evidence  is  open  to  one  and 
closed  to  the  other.  That  the  ques- 
tion embraces  the  exercise  of  scientific 
knowledge  makes  no  difference.  Phy- 
sicians and  surgeons,  however  honest 
and  learned,  are  fallible,  and  equally, 
with  other  honest  and  honorable  per- 
sons, subject  to  the  unconscious  in- 
fluence of  friendship  and  personal  in- 
terest— the  latter,  in  surgery  cases, 
involving  not  only  professional  repu- 
tation, but  pecuniary  liability.  Be- 
sides, surgeons  of  equal  learning  and 
honesty  may  not  diagnose  an  injury 
in  the  same  way.  They  may  not  be 
equally  strong  in  perception,  or  equal- 
ly accurate  in  observation,  or  in  meas- 
urements, and  thus  form  different 
judgment  of  the  existing  conditions, 
which  of  necessity  must  constitute 
the  basis  of  their  scientific  opinions, 
and  it  may  be  readily  seen  that  if  a 
defendant  must  make  his  defense 
against  the  expert  opinions  of  the 
plaintiff's  chosen  surgeons  without  an 
opportunity  of  testing  the  verity  of 
the  bases  for  such  opinions  he  may  be 
pla<!ed  at  disastrous  disadvantage 
such  as  the  law  cannot  and  does  not 
sanction."  City  of  South  Bend  v. 
Turner,  156  Ind.  418,  427,  54  L.  R.  A. 
396,  83  Am.  St.  Rep.  200  (1900),  per 
Hadley,  J. 

"  The  decision  in  Railway  Co.  v. 
Botsford,  was  concurred  in  by  seven 
of  the  nine  justices  of  the  Supreme 
Court,  Justices  Brewer  and  Brown 
dissenting  from  the  conclusion  of  the 


majority.  This  decision  is  entitled  to 
very  great  weight,  but,  in  view  of  the 
manifest  justice  of  a  requirement  that 
the  plaintiff  in  case  of  personal  in- 
jury shall  produce  the  best  evidence 
attainable,  we  think  this  case  should 
not  be  permitted  to  stem  the  other- 
wise almost  unbroken  current  of  au- 
thority upon  the  subject.  It  is  true 
that  the  rule  is  one  of  modern  growth, 
but  it  is  also  true  that  actions  for 
personal  injury,  while  not  of  modern 
origin,  are  rapidly  increasing,  and  are 
constantly  presenting  new  questions. 
The  rule  is  well  recognized  by  sub- 
stantially all  the  courts  of  the  coun- 
try that  the  injured  party  may  ex- 
hibit his  wounds  to  the  jury,  in  or- 
der to  show  their  nature  or  extent, 
and  that  rule  has  been  followed  in 
this  State.  Testimony  which  is  open 
to  one  party  ought  logically  to  be 
open  to  his  opponent,  if  it  can  be  ob- 
tained with  due  regard  to  decency, 
and  in  the  orderly  conduct  of  the 
trial."  Graves  v.  Battle  Creek,  95 
Mich.  266,  26.9,  54  N.  W.  757,  35  Am. 
St.  Rep.  561,  19  L.  R.  A.  641  (1893), 
per  Montgomery,  J. 

6.  "  Upon  both  principle  and  rea- 
son we  are  of  opinion  that  in  a  eivil 
action  for  physical  injuries,  where 
the  plaintiff  tenders  an  issue  as  to 
his  physical  condition,  and  appeals  to 
Ihe  courts  of  justice  for  redress,  it 
is  within  the  power  of  the  trial  court, 
in  the  exercise  of  a  sound  discretion, 
in  proper  cases,  upon  an  application 
leasonably  made,  under  proper  safe- 
guards designed  to  preserve  thn 
rights  of  both  parties,  to  order  such 
an  inspection,  and  to  require  the 
]ilaintiff  to  submit  to  it  under  the 
penalty  of  having  his  action  dis- 
missed in  case  he  refuses  to  do  so. 
We   are  aware  that  there  are   some 
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examination  of  the  opinions,  which  decide  against  the  existence 
of  the  power,  certainly  fails  to  disclose  reasons  of  any  great  weight 
in  support  of  their  conclusion.  The  controlling  argument,  in  all 
these  cases,  seems  to  be  the  inviolability  of  the  person  being  a. 
sacred  right.  While,  as  it  is  said  in  the  opinion  just  referred  to, 
the  existence  of  this  right  is  true,  yet  we  must  not  lose  sight  of  the- 
great  factors  controlling  the  principles  of  judicial  administration, 
viz.,  the  protection  of  substantive  rights  '^  and  the  furtherance  of 
justice.*  To  permit  a  plaintiff  to  invoke  the  aid  of  the  courts,  in 
the  determination  of  a  right  to  recover  damages  for  a  physical  in- 
jury, to  allow  him  to  produce  evidence  of  experts  or  others  as  to 
the  extent  of  the  injury  sustained  by  him,  and  then  to  preclude 
the  opponent  from  obtaining,  if  the  presiding  judge  should  deem 
it  proper,  as  a  matter  of  administration,  an  order  directing  the 


eminent  authorities  to  the  contrary, 
but,  with  all  due  deference  to  them, 
■we  cannot  avoid  thinking  that  they 
base  their  conclusion  upon  a  falla- 
cious and  somewhat  sentimental  line 
of  argument  as  to  the  inviolability 
and  sacredness  of  a  man's  own  person, 
and  his  right  to  its  possession  and 
control  free  from  all  restraint  or  in- 
terference of  others.  This,  rightly  un- 
derstood, is  all  true,  but  his  right  to 
the  possession  and  control  of  his  per- 
son is  no  more  sacred  than  the  cause 
of  justice.  When  a  person  appeals 
to  the  State  for  justice,  tendering  an 
issue  as  to  his  own  physical  condition, 
he  impliedly  consents  in  advance  to 
the  doing  justice  to  the  other  party, 
and  to  make  any  disclosure  which  is 
necessary  to  be  made  in  order  that 
justice  may  be  done.  No  one  claims 
that  he  can  be  compelled  to  submit  to 
such  an  examination.  But  he  must 
either  submit  to  it  or  have  his  action 
dismissed.  Any  other  rule  in  these 
personal  injury  cases  would  often  re- 
sult in  an  entire  denial  of  justice  to 
the  defendant,  and  leave  him  wholly 
at  the  mercy  of  the  plaintiff's  wit- 
nesses. In  very  many  cases  the  actual 
nature  and  extent  of  the  injuries  can 
30 


only  be  ascertained  by  a  physical  ex-  • 
amination  of  the  person  of  the  injured 
party.  Such  actions  were  formerly 
very  infrequent,  but  of  late  years 
they  constitute  one  of  the  largest 
branches  of  legal  industry,  and  are 
not  infrequently  attempted  to  be  sus- 
tained by  malingering  on  the  part  of 
the  plaintiff,  false  testimony,  or  the 
very  unreliable  speculations  of  so- 
called  '  medical  experts.'  To  allow 
the  plaintiff  in  such  cases,  if  he  sees 
fit  to  display  his  injuries  to  the  jury, 
to  call  in  as  many  friendly  physicians 
as  he  pleases,  and  have  them  examine 
his  person,  and  then  produce  them  as. 
expert  witnesses  on  the  trial,  but  at 
the  same  time  deny  to  the  defendant 
the  right  in  any  ease  to  have  a  phy- 
sical examination  of  plaintiff's  per- 
son, and  leave  him  wholly  at  the 
mercy  of  such  witnesses  as  the  plain- 
tiff sees  fit  to  call,  constitutes  a  de- 
nial of  justice  too  gross,  in  our  judg- 
ment, to  be  tolerated  for  one  mo- 
ment." Wanek  v.  Winona,  78  Minn.. 
98,  99,  80  N.  W.  851  (1899),  per 
ment."  Wanek  v.  Winona,  78  Minn. 
Mitchell,  J. 

7.  Supra,  Chap.  VI. 

8.  Supra,  Chap.  VII. 
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plaintiff  to  submit  to  an  examination  would,  in  many  cases,  permit 
of  fraud  and  imposition  upon  judicial  tribunals  and  subordinate 
the  cause  of  justice  to,  in  such  a  case,  a  fanciful  right  of  the  in- 
dividual. Much  the  same  situation  exists  where  the  presiding 
judge  is  requested  to  direct  a  person  to  perform  some  physical  act, 
in  the  presence  of  the  jury,  to  show  the  nature  and  extent  of  the 
injuries.  Thus  it  seems  that,  in  such  a  case,  the  court  may,  in  its 
discretion,  grant  or  refuse  a  request  to  direct  a  person  to  walk  in  the 
presence  of  the  jury,  where  it  is  claimed  that  the  injury  has  re- 
sulted in  lameness.' 

Where  a  party  has  voluntarily  exhibited  a  physical  injury  to  the 
jury,  the  right  of  the  opponent  to  have  an  examination  made  by 


9.  "  As  the  object  of  all  judicial  in- 
vestigations is,  if  possible,  to  do  exact 
justice  and  obtain  the  truth  in  its 
entire  fulness,  we  have  no  doubt  of 
the  power  of  the  court,  in  a  proper 
case,  to  require  the  party  to  perform 
a  physical  act  before  the  jury  that 
will  illustrate  or  demonstrate  the  ex- 
tent and  character  of  his  injuries. 
This  is  in  accordance  with  ansalogous 
cases   in   other  branches  of  the  law. 

*  *  *  It  is  a,  common  practice  to 
allow  plaintiffs,  in  actions  for  per- 
sonal injuries,  to  exhibit  to  the  jury 
their  wounds,  in  order  to  show  their 
extent,  or  to  enable  a  surgeon  to 
demonstrate  their  nature  and  char- 
acter.     This    has    been    held    proper. 

*  *  *  If  for  these  purposes  a 
plaintiff  may  exhibit  his  injuries, 
there  would  seem  to  be  no  reason  why, 
under  proper  circumstances,  he  may 
not  be  required  to  do  the  same  thing, 
for  a  like  purpose,  upon  request  of  the 
defendant.  In  some  cases  it  has  been 
held  that  a  party  may  be  required  to 
submit  to  an  examination  by  compet- 
ent professional  men,  for  the  purpose 
of  ascertaining  the  nature  and  extent 
of  his  injuries.  *  •  *  From  ana- 
logy to  such  cases,  we  conclude  that 
a  court  has  the  power,  in  a  proper 
case  and  under  proper  circumstances, 
to  direct  the  plaintiff  to  do  a  physi- 


cal act  in  presence  of  the  jury  that 
will  illustrate  or  show  the  character 
of  his  injuries.  And  we  are  by  no 
means  prepared  to  say  that  there 
may  not  be  circumstances  where  the 
defendant  would  have  a.  right  to  such 
an  order.  But  it  is  evident  from  the 
very  nature  of  things  that  the  pro- 
priety of  such  an  order  must  usually 
rest  largely  in  the  discretion  of  the 
trial  court,  and  it  would  only  be  in 
case  of  a,  plain  abuse  of  aueh  discre- 
tion that  we  would  interfere.  In  the 
present  case,  we  think  the  court  very 
properly  refused  to  direct  the  plain- 
tiff to  exhibit  herself  to  the  jury  and 
by-standers  by  walking  across  the 
room.  Such  an  act  would  have  fur- 
nished the  jury  little  or  no  aid  in  de- 
termining the  extent  or  character  of 
her  injuries.  The  only  fact  it  could 
by  any  possibility  have  determined 
was  whether  or  not  she  was  lame  or 
'  limped,'  as  she  testified,  in  walking. 
But  there  was  already  ample  and  un- 
contradicted evidence  of  this  fact. 
Her  own  evidence  on  the  point  was 
fully  corroborated  by  that  of  three  or 
four  other  witnesses,  her  neighbors  or 
members  of  her  family,  who  had  seen 
her  almost  daily  since  the  accident." 
Hatfield  V.  St.  Paul  &  Duluth  R.  Co., 
33  Jlinn.  130,  131,  33  N.  W.  176,  53 
Am.  Rep,  14   (1885),  per  Mitchell,  J. 
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experts,  for  the  purpose  of  introducing  their  testimony  respecting 
the  injury,  is  recognized  and  a  denial  of  a  request  to  that  effect  has 
been  held  to  be  error.  ■''' 


§  3598.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Facts  to  be  Proved;  Physical  Injuries;  Compulsory  Submis' 
sion  to  Examination) ;  Exercise  of  Power  by  Presiding  Judge. — 

Those  jurisdictions  which  recognize  the  existence  of  the  power  to 
compel  a  person  to  submit  his  body,  or  some  part  thereof,  to  an  ex- 
amination in  actions  for  physical  injuries,  do  not  generally  regard 
the  order  as  one  which  may  be  insisted  upon  as  a  matter  of  right.  ^ 
It  is  rather  a  question  for  the  presiding  judge  to  determine,  as  a 
matter  of  administration,  guided  by  sound  reasoning  having  in 
view  the  attainment  of  justice.^    His  conclusion  in  the  matter  will 


10.  "After  plaintiff  had  shown  his 
leg  to  the  jury  on  this  trial,  and  evi- 
dence had  been  offered  tending  to 
prove  that  the  injuries  were  greater 
than  they  appeared  on  the  former 
trial  to  have  been,  defendant,  as  a 
part  of  the  cross-examination  of 
plaintiff,  asked  that  physicians,  who 
had  previously  examined  the  leg, 
might  be  permitted  to  make  u  further 
examination  and  give  their  opinion  as 
to  its  condition  as  compared  with  that 
when  previously  examained.  This  re- 
quest the  court  -refused,  and  in  doing 
so  we  think  it  committed  reversible 
error.  The  leg,  when  shown  to  the 
jury,  became  evidence  in  the  case 
which  may  have  carried  with  it  great 
weight,  particularly  in  the  matter  of 
the  damage  sustained.  This  evidence 
thus  put  into  the  case  was  open  to 
attack  by  the  opposite  party  in  any 
manner  which  may  have  tendered  to 
reduce  its  probative  force.  When,  for 
example,  a  piece  of  machinery  or  ma- 
terial, the  character  or  quality  of 
which  is  in  issue,  is  exhibited  to  the 
jury,  it  is  always  competent  for  the 
opposite  party  to  have  experts  ex- 
amine it  and  give  the  jury  their  opin- 
ion of  the  quality  of  the  material  and 
the     sufficiency     of     the     machinery. 


When  admitted  in  evidence,  and  its 
damaging  effect  has  been  accom- 
plished, it  can  not  be  withdrawn  un- 
til the  party  affected  by  it  has  had 
opportunity  to  apply  every  test  for 
the  purpose  of  overcoming  its  force 
and  effect.  No  reason  can  be  urged 
why  a  different  rule  should  be  ap- 
plied when  an  injured  limb  is  the  sub- 
ject in  inquiry.  Defendant  had  the 
undoubted  right  in  this  case,  at  any 
time  after  the  injuries  had  been 
shown  to  the  jury,  to  have  physicians 
examine  the  injured  leg  and  testify, 
as  experts,  to  its  character  and  prob- 
able permanency.  The  question  was 
not  as  to  the  right  of  defendant  to 
have  an  examination  of  the  injuries 
made,  but  as  to  the  right  to  test  the 
effect  and  reduce  the  weight  of  evi- 
dence introduced  by  plaintiff." 
Haynes  v.  Trenton,  133  Mo.  326,  336, 
37  S.  W.  623  (1894),  per  MacFar- 
lane,  J. 

§  3598-1.  City  of  South  Bend  v. 
Turner,  156  Ind.  418,  438.  54  L.  E. 
A.  396,  83  Am.  St.  Rep.  300  (1900), 
per  Hadley,  J. 

2.  Ailaiama. — Alabama  G.  S.  R.  Co. 
V.  Hill,  90  Ala.  71,  8  So.  90    (1890). 

Georgia. — Southern  Bell  Teleph.  Co. 
V.   Lynch,   95   Ga.   539,   30  S.  E.   500 
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not  ordinarily  be  disturbed  on  appeal,  where  it  appears  that  sound 
reason  has  been  employed  or,  as  it  is  sometimes  expressed,  unless 
there  has  been  an  abuse  of  discretion.* 

§  3599.  (Evidence  by  Perception;  Subjects  of;  Persons; 
Pacts  to  be  Proved;  Physical  Injuries;  Compulsory  Submis= 
sion  to  Examination) ;  Facts  Established  by  Majority  Doctrine. 

—  In  one  of  the  leading  cases  in  which  this  question  is  considered 
and  which  contains  an  exhaustive  review  of  the  au.thorities  upon 
the  subject  it  is  said  that  the  following  propositions  may  be  re- 
garded as  established  by  the  cases  which  sustain  what  may  be  said 
to  be  the  prevailing  opinion  of  the  courts.  "(1)  That  trial  courts 
have  the  power  to  order  the  medical  examination  by  experts  of  the 
injured  parts  of  a  plaintiff  who  is  seeking  to  recover  damages  there- 
for; (2)  that  a  defendant  has  no  absolute  right  to  demand  the 
enforcement  of  such  an  order,  but  the  motion  therefor  is  addressed 
to  the  sound  discretion  of  the  trial  court;  (3)  that  the  exercise  of 
such  discretion  is  reviewable  on  appeal,  and  correctible  in  case  of 


(1894);  Richmond  &  D.  R.  Co.  v. 
Childress,  83  Ga.  719,  9  S.  B.  602 
(1889). 

Indiana. — City  of  South  Bend  v. 
Turner,  156  Ind.  418,  54  L.  R.  A.  396, 
83  Am.  St.  Rep.  200   (1900). 

Minnesota. — Hatfield  v.  St.  Paul  & 
D.  R.  Co.,  33  Minn.  130,  23  N.  W. 
176    (1885). 

OTiio.—MJ&vai  &  Montgomery  Tp. 
Co.  V.  Baily,  37  Ohio  St.  104   (1881). 

Wisconsin. — White  v.  Milwaukee 
City  Ry.  Co.,  61  Wis.  536,  21  N.  W. 
524   (1884). 

Compare  Sohroeder  v.  The  C.  R.  I. 
&  P.  R.  Co.,  47  Iowa  375  (1877); 
Atchison,  Topeka  &  S.  F.  R.  Co.  v. 
Thul,  39  Kans.  466    (1883). 

"  The  .discretion  lodged  in  the  trial 
court,  as  fairly  deducible  from  the  de- 
cisions, is  a,  sound  discretion  based 
solely  upon  legal  considerations. 
When  serious  and  permanent  injuries 
are  claimed  by  the  plaintiff,  and  he, 
or  she,  has  submitted  to  examination 
by  a  chosen  physician,  or  surgeon,  who 
appears  as  a  witness  in  plaintiff's  be- 


half, and  the  nature,  extent,  and  effect 
of  the  injury  is  to  be  deduced  from 
objective  conditions,  and  so  fully 
from  no  other  source,  no  degree  of 
sentiment  will  justify  a  denial  of  the 
motion.  When  it  becomes  a  question 
of  probable  violence  to  the  refined  and 
delicate  feelings  of  the  plaintiff  on  the 
one  hand,  and  probable  injustice  to  the 
defendant  on  the  other,  the  law  will 
not  hesitate — the  court  in  making 
such  orders,  with  respect  to  time, 
place  and  persons,  in  every  case,  hav- 
ing such  due  regard  for  the  feelings 
of  the  plaintiff'  and  proprieties  of  the 
case  as  the  ends  of  justice  will  per- 
mit." City  of  South  Bend  v.  Turner, 
156  Ind.  418,  439.  54  L,  R.  A.  396,  83 
Am.  St.  Rep.  300  (1900),  per  Had- 
ley,  J. 

3.  Sibley    v.    Smith,    46    Ark.    375 

(1885)  ;  Hatfield  v.  St.  Paul  &  D.  R. 
Co.,    33    Minn.    130,    22    N.    W.    176 

(1885)  ;  Owens  v.  Kansas  City,  St,  J. 
&  C.  B.  R.  Co.,  95  Mo.  169,  S.  W,  350 

(1888);  Shepard  V,  Missouri  Pac. 
Ry.  Co.,  85  Mo,  639   (1885). 


5089  Resemblance,  Pateenity,  etc.  §  3600 

abuse;  (4)  that  the  examination  should  be  applied  for  and  made 
before  extering  upon  the  trial,  and  should  be  ordered  and  con- 
ducted under  the  direction  of  the  court,  whenever  it  fairly  appears 
that  the  end  of  justice  require  a  more  certain  ascertainment  of  im- 
portant facts  which  can  only  be  disclosed,  or  fully  elucidated,  by 
such  an  examination,  and  such  an  examination  may  be  made  with- 
out damage  to  the  plaintiff's  life  or  health  or  the  infliction  of  seri- 
ous pain;  (5)  that  the  refusal  of  the  motion,  when  the  circiim- 
stances  appearing  in  the  record  present  a  reasonably  clear  case  for 
the  examination  under  the  rules  stated  is  such  an  abuse  of  discre- 
tion in  the  trial  court  as  will  operate  to  reverse  a  judgment  for  the 
plaintiff;  (6)  that  such  an  order  may  be  enforced  not  by  punish- 
ment as  for  a  contempt,  but  by  delaying  or  dismissing  the  proceed- 
ing." 1 

§  3600.  (Evidence   by   Perception;   Subjects   of;   Persons; 
Facts  to  be  Proved);  Resemblance,  Paternity,  etc. — As  an  aid 

in  solving  the  question  of  relationship,  evidence  by  perception  is  a 
means,  frequently  employed,  to  determine  whether  there  is  a  re- 
semblance between  persons.  The  majority  of  instances,  in  which 
attempts  have  been  made  to  show  this  fact,  have  been  in  bastardy 
or  seduction  cases,  where  it  is  sought  to  establish  parentage,  by  a 
resemblance  between  the  child  and  the  putative  father  .  In  some 
jurisdictions  the  exhibition  of  a  child  for  this  purpose  has  been 
refused,  without  regard  to  the  age.-"  Ordinarily,  however,  the  de- 
cisions are  not  to  be  taken  as  broadly  assertive  of  a  rule  denying  a 
right  to  exhibit  a  child  in  such  cases.  Rather  they  have  generally 
been  founded  upon  the  circumstance  that  the  child  was  of  very 
immature  age  and  had  not  outgrown  certain  characteristics  which 
tend  to  create  a  resemblarice  between  very  young  infants  and  the 
uncertainty  in  a  resemblance  between  any  such  infant  and  its  re- 
puted father.^    Under  such  circumstances  the  evidence  afforded  by 

§  3599-1.     City   of  South  Bend  v.  2.  State  v.   Smith,  54  Iowa  104,  6 

Turner,  156  lud.  418,  54  L.  R.  A.  396,  N.  W.  153   (1880)  ;  State  v.  Danforlh, 

83  Am.  St.  Rep.  200   (1900).  48  Iowa  43   (18781. 

§  3600^1.     Reitz  v.   State,  33  Ind.  "On  the  trial,  the  State  gave  the 

187  (1870) ;  Risk  v.  State,  19  Ind.  153  bastard  child  in  evidence,  so  that  the 

(1862);    People   v.    Carney,    29   Hun  jury  might  compare  it  with  the  de- 

(N.    Y.)     47     (1883);    Hanawalt    v.  fendant,   who   was   present,   this   was 

State,    64    Wis.    84,    24    N.    W.    489  done  without  objection,  and  the  court 

(1885).  instructed  the  jury  that  if  they  dis- 
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covered  a  resemblance  between  the 
child  and  the  defendant,  they  might 
regard  it  as  a,  circumstance  tending 
to  prove  its  paternity;  tending  to 
prove  that  the  defendant  was  its 
father.  We  doubt  the  right  to  intro- 
duce the  child  in  evidence.  We  have 
seen  no  authority  on  the  point.  It 
would  be  an  uncertain  rule  of  evi- 
dence. It  would  involve  the  necessity 
of  giving  the  alleged  father  in  evi- 
dence. A  child  changes  often  and 
much  in  looks,  in  the  first  three 
months  of  its  existence.  But,  in  this 
case,  as  the  evidence  went  in  without 
objection,  the  jury  had  a  right  to  con- 
sider it."  Risk  V.  State,  19  Ind.  152, 
153    (1862),  per  Curiam. 

"  In  the  case  at  bar  the  defendant 
objected  to  the  child  being  shown  to 
the  jury,  and  excepted  to  the  instruc- 
tions, and  insists  that  the  action  of 
the  court  was  erroneous,  not  because 
the  instruction  was  not  clear  and  dis- 
tinct in  language,  but  because  the  re- 
semblance of  infants  to  the  father  is 
too  indistinct  and  uncertain  to  be  al- 
lowed as  evidence  in  a  case  of  this 
character.  In  this  view  we  concur. 
This  child  was  about  three  months 
old  at  the  time  of  the  trial.  We  have 
found  that  aside  from  this  there  was 
no  corroborating  evidence  to  warrant 
a  verdict  of  guilt,  and  it  would  be  a 
most  unwise  and  dangerous  rule  to 
hold  that  a  man  be  deprived  of  his 
liberty  by  reason  of  a  supposed  re- 
semblance between  a  child  of  that 
age  and  himself."  State  v.  Danforth, 
48  Iowa  43,  47  ( 1878 ) ,  per  Rothrock, 
0.  J. 

3.  "At  the  trial  the  child,  then  but 
six  weeks  old,  was  offered,  admitted 
in  evidence,  and  exhibited  to  the  jury 
by  the  complainant  against  the  de- 
fendant's objection,  and  exceptions 
were  taken.  Notwithstanding  the 
paternity  of  the  child  was  sought  to 
be     established     and     the      putative 


father  was  defendant  in  the  suit,  we 
think    the    exceptions    must    be    sus- 
tained.    The  only  object  for  which  it 
is  claimed  that  the  child  was  intro- 
duced in  evidence  and  viewed  by  the 
jury,   was   to   enable   them   to   judge 
from  a  comparison  of  its  appearance, 
complexion  and  features  with  those  of 
the  defendant,  whether  any  inference 
could    legitimately    be    drawn    there- 
from as  to  its  paternity.     In  a  case 
like  this,  where  the  child  was  a  mere 
infant,    such   evidence    is   too   vague, 
uncertain  and  fanciful,  and  if  allowed 
would  establish  not  only   an  unwise, 
but  dangerous  and  uncertain  rule  of 
evidence.     While   it   may   be   a   well 
known   physiological   fact  that  pecu- 
liarities   of    form,    feature    and    per- 
sonal    traits    are     oftentimes     trans- 
mitted from  parent  to  child,  yet  it  is 
equally  true  as  a  matter  of  common 
knowledge  that  during  the  first  few 
weeks,   or   even  months,  of  a  child's 
existence,  it  has  that  peculiar  imma- 
turity of  features  which  characterize 
it  as  an  infant,  and  that  it  changes 
often  and  very  much  in  looks  and  ap- 
pearance    during    that   period.       Re- 
semblance   can    then    be    readily    im- 
agined.    This  is  oftentimes  the  case. 
Frequently     such     resemblances     are 
purely  notional  or  imaginary.     What 
may  be  considered  a  resemblance  by 
one  may  not  be  perceived  by  another 
having  equal  knowledge  of  the  parties 
between  whom  the  resemblance  is  sup- 
posed to  exist.     If  there  should  be  a 
likeness  of  features  there  might  be  a 
difl'erence  in  the  color  of  the  hair  or 
eyes."     Clark  v.   Bradstreet,   80  Me. 
454,  456,  15  Atl.  56   (1888),  per  Fos- 
ter, J. 

"  In  any  ease  this  kind  of  evidence 
is  inherently  unsatisfactory,  as  it  is 
a  matter  of  general  knowledge  that 
different  persons,  with  equal  oppor- 
tunities of  observation,  will  arrive  at 
difi'erent     conclusions,     even     in     the 
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ingly  resorted  to.*  Similarly,  in  such  a  case,  a  want  of  resemblance' 
is  not  to  be  regarded  as  a  strong  circumstance  against  the  alleged 
paternity.^  Ordinarily,  however,  the  general  rule  seems  to  be  that 
for  the  purpose  of  establishing  a  resemblance,  such  resemblance 
being  relevant,  a  child  of  the  proper  age  may  be  produced  in  court 
and  submitted  to  the  inspection  of  the  jury.®    As  bearing  upon  the 


case  of  mature  persons,  when  a  family 
likeness  will  be  fully  developed  if 
there  be  any.  And  when  applied  to 
the  immature  child  its  worthlessness 
as  evidence  to  establish  the  fact  of 
parentage  is  greatly  enhanced,  and  is 
of  too  vague,  uncertain,  and  fanciful 
a  nature  to  be  submitted  to  the  con- 
sideration of  a  jury."  Hanawalt  v. 
State,  64  Wis.  84,  87.  24  N.  W.  489 
(1885),  per  Taylor,  J. 

4.  Udy  V.  Stewart,  10  Ont.  Rep.  591 
(1886). 

5.  Udy  V.  Stewart,  10  Ont.  Rep.  591 
(1886). 

6.  Alabama. — Kelly  v.  State,  133 
Ala.  195,  33  So.  56  (1901);  Paulk  v. 
State,  52  Ala.  437   (1875). 

California. — Re  Jessup,  81  Cal.  408, 
31  Pae.  976   (1889). 

Iowa. — State  v.  Smith,  54  Iowa  104, 
6  N.  W.  153  (1880)  ;  Jones  v.  Jones, 
45  Iowa  144    (1876). 

Uassaohusetts.- — ^Scott  v.  Donovan, 
153  Mass.  378,  26  N.  E.  871  (1891)  ; 
Young  V.  Makepeace,  103  Mass.  50 
(1869);  Finnegan  v.  Dugan,  14  Al- 
len 197  (1867);  State  v.  Saidell,  70 
N.  H.  174,  46  Atl.  1083  (1899);  Gil- 
manton  v.  Ham,  38  N.  H.  108  (1859). 

New  Jersey. — Gaunt  v.  State,  50  N. 
J.  L.  490,   14  Atl.   600    (1888). 

North  Carolina. — State  v.  Horton, 
100  N.  C.  443,  6  S.  E.  338,  6  Am.  St. 
Rep.  613  (1858);  State  v.  Woodruff, 
67  N".  €.  89   (1873). 

Ohio. — Crow  V.  Jordan,  49  Ohio  St. 
655.  32  N.  E.  750    (1892). 

"The  fact  of  a  resemblance  be- 
tween the  child  and  the  putative 
father  was  proper  for  the  considera- 
tion of  the  jury.     It  is  a  well  known 


physiological  fact  that  peculiarities 
of  features  and  personal  traits  are 
often  transmitted  from  parent  to 
child.  Taken  by  itself,  proof  of  such 
resemblance  would  be  insuflScient  to 
establish  the  paternity;  but  it  would 
be  clearly  a  circumstance  to  be  con- 
sidered, in  connection  with  other  facts 
tending  to  prove  the  issue  on  which 
the  jury  are  to  pass."  Finnegan  v. 
Dugan,  14  Allen  (Mass.)  197  (1867), 
per  the  Court. 

''  We  are  unable  to  discover  any 
well  founded  objection  to  the  course 
of  argument  pursvied  by  the  plain- 
tiff's counsel,  to  which  e-xception  was 
taken.  The  practice  of  bringing  be- 
fore the  jury,  on  trials  for  bastardy, 
the  child  whose  paternity  is  sought  to 
be  established,  when  living,  has  been 
almost  universal  in  this  State,  from 
the  earliest  recollection  of  the  oldest 
practitioners,  and  we  are  not  in- 
formed that  any  objection  was  ever 
made  to  it,  as  there  does  not  seem  to 
have  been  in  the  present  instance. 
The  paternity  of  the  child  was  the 
question  in  controversy,  the  child  it- 
self was,  therefore,  in  some  respects, 
the  subject  matter  of  the  litigation, 
and  as  such  might  properly  be  exhi- 
bited to  and  viewed  by  the  jury,  to 
enable  them  to  judge  from  its  appear- 
ance, complexion,  and  features, 
whether  any  inference  could  legiti- 
mately be  drawn  therefrom  as  to  its 
paternity."  Gilmanton  v.  Ham,  38 
N.  H.  108,  113  (1859),  per  Fowler,  J. 

"  The  extension  of  this  rule  to 
cases  of  family  likeness  in  bastardy 
and  other  suits  of  alleged  parentage, 
cannot    be    questioned    seriously    on 
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"question  of  a  want  of  resemblance  a  child  may  also  be  exhibited  to 
the  jury.''  In  Iowa  the  rule  seems  to  be  that  a  child  under  two 
years  of  age  should  not  be  thus  exhibited  as,  in  any  way,  an  aid 
in  determining  its  parentage,  owing  to  the  immaturity  of  the 
features  of  a  child  under  that  age,*  though  it  is  said  that  an  excep- 
tion may  exist  where  the  parents  are  of  different  races. ^  In  other 
jurisdictions,  and  this  seems  to  be  the  general  rule,  the  youth  of  the 
child  is  not  a  ground  for  exclusion,  but  rather  goes  to  the  weight  of 
the  evidence.  •^°  As  in  other  cases  if  the  evidence  is  not  relevant  it 
will  be  rejected. ■'■' 

§  3601.  (Evidence  by  Perception;  Subjects  of);  Things;  In 
Civil  Actions. —  It  frequently  becomes  important,  in  the  trial  of 
a  cause,  that  the  jury,  in  order  to  better  understand  the  matters  at 
issue,  should  be  permitted  an  inspection  of  some  article  or  articles, 
and,  where  the  evidence  afforded  thereby  is  relevant,  the  presiding 
judge  will  ordinarily  permit  their  production  for  that  purpose.' 


principle,  the  illusory  nature  of  such 
resemblances  rather  imposing  a  duty 
on  the  court  in  conjunction  with  the 
admission  of  the  proof,  than  militat- 
ing against  the  relevancy  of  the  in- 
quiry. Such  has  been  the  view  taken 
by  the  courts  in  this  country.  »  *  * 
Inspection  is  like  admission  in  that, 
"while  not  testimony,  it  is  an  instru- 
ment for  dispensing  with  testimony, 
and  in  a  doubtful  case  the  class  of 
"testimony  it  dispenses  with  might  be 
a  controlling  circumstance.  Thus  re- 
garded, and  in  view  of  the  almost 
utter  worthlessness  of  the  testimony 
of  witnesses  adduced  in  the  question 
•of  the  resemblance  of  a  bastard  to  an 
alleged  parent,  it  is  obvious  that  in- 
spection is  on  this  account  also  to  be 
preferred.  In  the  case  under  consid- 
eration the  child  was  in  court  during 
the  trial,  the  attention  of  the  jury 
was  directed  to  it  as  the  offspring  of 
the  alleged  fornication,  the  defendant 
was  a  witness  in  the  cause;  under 
"these  circumstances  it  was  not  error 
for  the  court  to  refuse  to  charge  the 
jury  that  they  must  not  consider  the 


question  of  resemblance  at  all,  and 
that  if  they  did  consider  it,  it  must 
be  from  the  testimony  from  the 
mouths  of  witnesses  and  not  from 
their  own  view."  Gaunt  v.  State,  50 
N.  J.  L.  490,  493,  495,  14  Atl.  600 
(1888),  per  Garrison,  J. 

7.  Paulk  V.  State,  52  Ala.  437 
(1875). 

8.  State  V.  Harvey,  112  Iowa  416, 
84  N.  W.  535    (1900). 

9.  State  V.  Harvey,  112  Iowa  416, 
84  N.  W.  535    (1900). 

10.  Scott  V.  Bonovan,  153  Mass. 
378,  26  N.  B.  871    (1891). 

11.  State  V.  Danforth,  48  Iowa  43 
(1878);  Clark  v.  Bradstreet,  80  Me. 
454,  15  Atl.  56  (1888);  Jones  v. 
Jones,  45  Md.  144,  151   (1876). 

§  3601-1.  GaUfornia.—'Ihom&a 
Fruit  Co.  V.  Start,  107  Cal.  206,  40 
Pac.  336  (1895)  (boxes  of  dried 
prunes  as  bearing  upon  character  of 
the  product). 

Massachusetts. — Boucher  v.  Robeson 
Mills,  182  Mass.  500,  65  N.  E.  819 
(1902)  (belt  changed  after  an  acci- 
dent in  a  mill).  ' 
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Thus  it  may  happen  that,  upon  the  relevancy  of  the  evidence  being 
established  to  the  satisfaction  of  the  presiding  judge,  the  jury 
may  be  permitted  an  inspection  of  an  article  used  by  one  in  a  pro- 
fession,^ trade,^  or  other  calling,*  to  demonstrate  some  point  at 
issue  between  the  parties.  Similarly  evidence  by  perception  may 
well  be  employed  in  the  case  of  machinery  or  under  some  circum- 
stances a  model,  shown  to  be  a  correct  reproduction  of  a  machine, 
may  be  produced,'  or  some  other  object  ®  may  be  exhibited  to  the 
jury. 

In  actions  for  personal  injuries  torn  clothing  or  other  articles, 
worn  by  the  plaintiff,  may,  also,  frequently  be  received  in  evidence 


South  Carolina.— Robson  v.  Miller, 
12  S.  C.  586,  32  Am.  Rep.  518  (1879) 
(material  sold  as  bearing  on  ques- 
tion of  quality) . 

Vermont. — ^Evarts  v.  Middlebury, 
53  Vt.  626,  38  Am.  Rep.  707  (1881) 
(horseshoes;  upon  question  whether 
horse  properly  shod). 

Washington.  —  Roberts  v.  Port 
Blakely  Mill  Co.,  30  Wash.  25,  70  Pac. 
Ill  (1902)  (pieces  of  broken  car 
wheels ) . 

Wisconsin. — Viellesse  v.  Green  Bay, 
110  Wis.  160,  85  N.  W.  665  (1901) 
( pieces  of  plank  from  a  broken  walk ) . 

2.  McNaier  v.  Mauhatten  R.  Co.,  4 
N.  Y.  Suppl.  310  (1889)  (instruments 
used  in  operation  for  purpose  of  ex- 
plaining the  operation). 

3.  Pennsylvania  Coal  Co.  v.  Kelly, 
156  111.  9,  40  N.  E.  938  (1895)  (ex- 
periment, in  the  jury's  presence  with 
a  model  of  a  coal  bucket)  ;  Linch  v. 
Paris  Lumber,  etc..  Elevator  Co.,  80 
Tex.  S3,  15  S.  W.  208  (1891)  (piece 
of  a  broken  cast  iron  column)  ;  King 
V.  New  York  Cent.  &  H.  R.  Co.,  72  N. 
Y.  607  (1878)  (piece  of  iron  part  of 
a  broken  hook)  ;  Philadelphia  v.  Rule, 
93  Pa.  St.  15  (1880)  (samples  of 
stone  same  as  used  for  paving ) . 

4.  Stevenson  v., Michigan  Log  Tow- 
ing Co.,  103  Mich.  412,  61  N.  W.  536 
(1894). 

5.  Augusta  &  Summerville  R.  Co. 
V.  Dorsey,  68  Ga.  228   (1881)    (model 


to  illustrate  any  article  of  machinery 
involved  in  issue  at  trial)  ;  M'cMahon, 
V.  Dubuque,  107  Iowa  6S,  77  N.  W. 
517,  70  Am.  St.  Rep.  143  (1898) 
(model  of  a  locomotive  to  illustrate 
the  use  of  a  spark  arrester)  ;  Moran 
Bros.  Co.  V.  Snoqualmie  Falls  Power 
Co.,  29  Wash.  292,  69  Pac.  759 
(1902)    (models  of  mechanism). 

"  It  is,  however,  a  common,  and 
proper  practice  in  courts  of  justices 
to  receive  models,  maps,  and  dia- 
grams, or  sketches,  drawn  on  paper, 
or  traced  with  chalk  on  a  blackboard^ 
for  the  purpose  of  giving  a  represen- 
tation of  objects  and  places  which 
cannot  otherwise  be  as  conveniently 
shown  or  described  by  the  witnesses 
to  the  jury.  If  the  accuracy  of  the 
representation  is  controverted,  it  is 
always  a  question  for  the  representa- 
tion of  the  jury,  like  any  other  ques- 
tion of  fact."  Western  Gas  Constr.. 
Co.  V.  Banner,  97  Fed.  882,  886,  38 
C.  C.  A.  528   (1899),  per  Hawley,  J. 

G.  People  V.  Searcey,  121  Cal.  1, 
53  Pac.  359,  41  L.  R.  A.  157  (1898) 
(box  of  sand  with  shoe  tracks  therein 
made  with  shoes  of  defendant)  ;  Earl 
V.  Seller,  46  Hun  (N.  Y.)  9  (1887) 
(impression  of  the  mouth  of  a 
horse)  ;  American  Express  Co.  v. 
Spellman,  90  111.  455  (1878)  (yeast 
can  similar  to  that  in  which  yeast 
was  shipped). 
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where  they  tend  to  better  explain  the  manner  in  which  the  injury- 
was  received,  or  its  nature  and  character.''  Similarly  the  cause 
of  the  injury  may  in  many  cases  be  of  such  a  character,  that  it,  or 
some  part  thereof,  may  be  submitted  to  the  inspection  of  the  jury.® 

§  3602.  (Evidence  by  Perception) ;  Criminal  Cases. — In  prose- 
cutions for  criminal  offenses  evidence  by  perception,  or  "  real  evi- 
dence," is  employed,  as  a  media  of  proof,  in  the  vast  majority  of 
the  cases.  In  trials  of  this  character  there  are  but  few  instances 
where  some  article,  used  either  in  the  commission  of  the  offense, 
or  connected  with  its  commission,  or  with  the  person  upon  whom 


7.  Quincy  Gas  &  Electric  Co.  v. 
Baumau,  40  111.  App.  600  (1902) 
(clothing  worn  by  person  when  in- 
jured) ;  State  V.  Baltimore  &  Ohio  R. 
R.  Co.,  117  Md.  380,  83  Atl.  166 
(1912)  (shoe  worn  at  time  of  acci- 
dent should  not  be  admitted  unless 
shown  to  be  in  same  condition  as  at 
that  time ) . 

"  The  second  question  relied  upon 
to  reverse  the  judgment  is,  the  court 
allowed  the  plaintifiF  to  produce  be- 
fore the  jury  a  part  of  the  torn  cloth- 
ing which  he  had  on  when  injured, 
and  this  ruling  of  the  court  is  claimed 
to  be  erroneous.  We  think  the  admis- 
sion of  such  evidence  rests  in  the 
sound  discretion  of  the  court.  If  the 
manner  in  which  the  plaintiflF  was  in- 
jured, or  the  nature  or  character  of 
the  injury,  could  be  better  explained 
by  the  production  of  the  torn  cloth- 
ing which  the  plaintiff  was  wearing  at 
the  time  the  injury  was  received,  we 
perceive  no  reason  why  such  evidence 
may  not  be  resorted  to."  Tudor  Iron 
Works  V.  Weber,  139  111.  535,  538,  31 
N.  E.  1078   (1889),  per  Craig,  J. 

"  During  the  progress  of  the  trial 
plaintifiF  offered  in  evidence  the  boot 
worn  by  him  at  the  time  he  was  in- 
jured, for  the  purpose,  as  stated  by 
counsel  to  the  court,  of  exhibiting  the 
indentations  made  thereon  for  the  in- 
spection  of  the  jury,   as   tending   to 


show  that  the  car  wheel  ran  over  the 
plaintiff's  foot,  and  that  the  brake 
was  not  applied;  there  being  other 
evidence  before  the  jury  tending  to 
show  that  when  the  brakes  are  ap- 
plied a  car  wheel  will  not  revolve  on 
its  axle,  but  will  slide  along  on  the 
ground.  The  boot  and  indentations 
were  excluded  on  an  objection  for  im- 
materiality. In  this  there  was  error. 
Physical  facts  are  always  admissible, 
and  when  the  object  itself  can  be 
brought  into  court  and  exhibited,-  it 
is  more  satisfactory  than  a  descrip- 
tion of  it  by  witnesses  that  have  in- 
spected it  outside  of  court.''  Hays  v. 
Gainesville  St.  Ry.  Co.,  70  Tex.  603, 
608,  8  S.  W.  491,  8  Am.  St.  Rep.  634 
(1888),  per  Maltbie,  J. 

"  The  clothing  llrs.  Martin  had  on 
when  she  received  the  injury  whicli 
resulted  in  her  death  was  exhibited 
to  the  jury  for  the  purpose  of  identi- 
fying her  as  the  woman  who  received 
the  injury,  and  as  tending  to  prove 
the  character  and  extent  of  her  in- 
juries. There  was  no  error  in  this." 
Boggs  V.  Martin,  108  Fed.  33,  34,  47 
C.  C.  A.  175  (1901),  per  Caldwell,  C. 
J.  (clothing  worn  by  deceased  at  time 
of  accident). 

8.  Sykes  v.  Portland,  177  Mich.  390, 
143  N.  W.  326  (1913)  (parts  of 
brokeij  electric  light  wire  admissible 
in  an  action  for  wrongful  killing). 
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it  was  committed,  does  not  become  an  important  factor  in  the  proof 
of  the  crime.  The  object  which  it  is  sought  to  introduce  in  evi- 
dence may  also  be  the  result  of  the  criminal  act,  as  where  an  in- 
strument is  forged  or  bills  or  coins  counterfeited,  or  the  article  is 
the  result  of  the  crime,  as  where  a  burglary  or  robbery  has  been 
committed.  In  all  such  cases  it  is  proper,  the  relevancy  of  the 
evidence  being  established,  to  admit  the  article  in  evidence  for  the 
purpose  either  of  enabling  the  jury  to  better  understand  in  what 
manner  the  offense  was  committed,  or  the  fact  that  it  was  com- 
mitted, or  to  connect  in  some  way,  the  accused  with  the  crime,  or 
to  establish  any  other  facts  of  a  like  nature.  A  very  ordinary 
mode  of  proof,  in  criminal  cases,  is  by  exhibiting  to  the  jury  the 
instrument  with  which  the  offense  was  committed,^  or  some  article 


§  3602-1.  Alabama. — ^Crawford  v. 
State,  113  Ala.  1,  21  So.  314  (1895) 
(pistol  balls,  one  said  to  have  been 
taken  from  body  of  deceased  and 
other  from  side  of  the  house  where 
the  killing  occurred)  ;  Burton  v. 
State,  107  Ala.  108,  18  So.  384  (1894) 
(bullets  in  tree  shot  from  rifle  with 
which  accused  confessed  he  shot  the 
deceased)  ;  Ezell  v.  State,  103  Ala. 
8,  15  So.  818  (1893)  (broken  gun 
which  accused  was  seen  carrying  ear- 
lier in  the  evening  in  company  with 
the  deceased). 

California. — People  v.  Sullivan,  129 
Gal.  557.  62  Pac.  101  (1900)  (gun 
which  accused  was  seen  carrying 
shortly  before  the  time  of  the  homi- 
cide and  while  approaching  the  place 
of  it)  ;  People  v.  Winthrop,  118  Cal. 
85,  50  Pac.  390  (1897)  (articles  pro- 
duced from  the  house  where  n  rob- 
bery was  committed  and  shown  to 
have  been  used  in  connection  with  tl  e 
offense)  ;  People  v.  Hope,  63  Cal.  291 
(1883)  (burglar's  tools  found  near 
bank  vault  and  similar  tools  found 
in  defendant's  trunk) . 

Georgia. — Dill  v.  State,  106  Ga. 
683,  33  S.  E.  660  (1899)  (rock 
claimed  to  have  been  used  by  defend- 
ant in  striking  deceased)  ;   Wynne  v. 


State,  56  Ga.  113  (1876)  (pistol  used 
in  commission  of  murder) . 

Illinois. — Seltzer  v.  Saxton,  71  111. 
App.  329  (1896)  (bullet  inflicting 
injury)  ;  Von  Eeeden  v.  Evans,  53  111. 
App.  309  (1893)  (parts  and  pieces 
of  a  chair  used  in  committing  an  as- 
sault) . 

IndHana. — ^McDonel  v.  State,  90  Ind. 
330  (1883)  (hatehet  used  in  commis- 
sion of  murder). 

Iowa. — State  v.  Sigler,  114  Iowa 
408,  87  N.  W.  283  (1901)  (stick  of 
wood  used  in  committing  murder)  ; 
State  V.  Tippet,  94  Iowa  646.  63  N. 
W.  445  (1895)  (bullet  taken  from 
body  of  deceased)  ;  State  v.  Jones,  89 
Iowa  182,  56  N.  W.  437  (1893) 
(razor  used  by  defendant  in  taking 
life  of  another) . 

Massachusetts. — Com.  v.  Best,  180 
Mass.  492,  63  N".  E.  748  (1903)  (hul- 
let  pushed  through  barrel  of  rifle 
with  which  deceased  was  killed 
marked  same  as  two  bullets  found  in 
his  body). 

Minnesota. — State  v.  Minot,  79 
Minn.  118,  81  N.  W.  753  (1900) 
(tools  and  Implements  found  in  pos- 
session at  time  of  arrest  of  one  in- 
dicted for  robbery). 

Neiv  York. — People  v.  Flanigan,  174 
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or  implement  found  in  the  accused's  possession,  which  tends  cir- 
cumstantially to  connect  him  with  the  particular  offense  charged, 


N.  Y.  356,  66  N.  E.  988,  17  N.  Y.  Cr. 
300  (1903)  (iron  bar  and  a  rope 
used  in  effecting  an  escape  from 
prison;  prosecution  for  killing 
keeper)  ;  Foster  v.  People,  63  N.  Y. 
619  (1875)  (burglar's  tools)  ;  People 
V.  Learned,  7  N.  Y.  445  (1853)  (tools 
with  which  a  burglary  is  supposed  to 
have  been  committed). 

'North  Carolina — State  v.  Mordecal, 
68  N.  C.  207  (1873)  (stick  with 
with  which  a  burglary  is  supposed  to 
have  been  committed ) . 

Vermont.- — State  v.  Ward,  61  Vt. 
153,  17  Atl.  483  (1899)  (sleigh,  lard 
pail,  candles,  beets  and  newspaper  on 
trial  of  one  indicted  for  arson  where 
evidence  tended  to  connect  him  with 
same).  See  State  v.  Burnham,  56  Vt. 
445    (1884). 

Washington.—StaXe  v.  Gushing,  ,17 
Wash.  544,  50  S.  W.  512  (1897),  14 
Wash.  527,  45  S.  W.  145  (1896) 
(lath  sprinkled  with  blood;  witness 
asserted  he  was  assaulted  with  a 
club). 

United  States. — Taylor  v.  United 
States,  89  Fed.  954,  32  C.  C.  A.  449 
(1898)  (plating  machine  alleged  to 
have  been  used  in  counterfeiting) . 

"  It  is  well  settled  that  all  instru- 
ments by  which  an  offence  is  alleged 
to  have  been  committed  may  be  in- 
spected by  the  jury.  All  clothing  of 
the  parties  concerned  and  all  ma- 
terials in  any  way  forming  part  of 
the  res  gestae,  from  which  inferences 
of  guilt  or  innocence  may  be  drawn, 
are  proper  to  be  produced  at  the  trial 
for  the  inspection  of  the  jury."  Mc- 
Donel  V.  State,  90  Ind.  320.  328 
(1883),  per  Hammond,  J. 

"  The  tools  found  near  Coopers- 
town,  shortly  after  the  burglary, 
were  rightly  allowed  to  be  exhibited 
to  the  jury.     They  were  offered  to- 


gether with  evidence  tending  to  show 
the  prisoner's  connection  with  the 
tools  and  with  the  offense;  and  their 
production  and  exhibition  were  fol- 
lowed up  by  strong  proof  to  that 
effect.  The  exhibition  of  the  tools 
themselves  afforded  better  and  more 
satisfactory  evidence  to  the  jury,  than 
any  description  of  them  from  the  tes- 
timony of  witnesses.  The  evidence  to 
show  that  the  tools  with  which  the 
bank  was  broken  open,  came  from  the 
premises  in  Oxford,  Massachusetts, 
on  which  the  defendant  resided  with 
his  mother,  over  two  hundred  miles 
from  the  place  where  the  offence  was 
committed,  was  properly  received,  in 
connection  with  the  proof  which  had 
already  been  given.  It  had  been 
shown,  that  the  prisoner  was  seen,  on 
the  day  after  the  robbery,  under  very 
suspicious  circumstances,  so  near  to 
the  place  where  it  was  committed, 
that  he  might  have  committed  it. 
Proof  that  the  implements  used 
in  the  commission  of  the  offence 
came  from  his  home,  was  a  cir- 
cumstance very  proper  to  be  sub- 
mitted to  the  jury,  in  connecting  him 
with  the  crime.  The  evidence  in  re- 
lation to  the  bars  of  iron  found  in  the 
granary  of  Barton,  one  of  his  neigh- 
bors, in  Massachusetts,  was  admis- 
sible, on  the  same  principle.  It  had  a 
tendency  to  show  that  the  tools  came 
from  near  his  residence,  and  from  a 
place  to  which  he  probably  had  ac- 
cess, and  was  receivable  as  circum- 
stantial evidence."  People  v.  Larned, 
7  N.  Y.  445,  451  (1852),  per  Euggles, 
C.  J. 

An  admission  by  the  accused  of  the 
killing  is  no  ground  for  excluding  the 
weapon  with  which  the  offense  was 
committed.  State  v.  Jones,  89  Iowa 
182,  56  N.  W.  427    (1893). 
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although  perhaps  not  actually  used  in  its  cominission,^  or  the 
result  of  the  alleged  offense  as  where  it  is  claimed  that  an  instru- 
ment has  been  forged^  Other  articles  may  also,  frequently,  be 
admitted  in  evidence  for  the  purpose  of  illustrating  or  explaining 
the  crime,  or  some  detail  thereof,  or  otherwise  establishing  some 
relevant  fact.* 

§  3603.  (Evidence  by  Perception;  Criminal  Cases);  Body  of 
Deceased  or  Parts  Thereof. —  It  may  be,  and  is  proper,  under 
some  circumstances  to  permit  an  inspection  by  the  jury  of  some 
of  the  bones  or  a  part  of  the  body  of  the  deceased,^  as  where  it  is 


2.  Alabama. — Mitchell  v.  State,  94 
Ala.  68,  10  So.  518  (1891)  (railroad 
shovel  found  under  defendant's  house 
after  his  arrest  and  which  for  three 
or  four  months  before  the  obstruction 
of  the  railroad  track  had  been  hidden 
in  the  grass  near  the  trax:k) . 

California. — People  v.  Westlake, 
134  Cal.  505,  66  Pac.  731  (ICOl) 
(shirts  and  cuflfs  and  other  articles 
found  in  a  valise  of  the  deceased  in 
the  possession  of  the  defendant) . 

Georgia. — Adams  v.  State,  93  Ga. 
166,  is' S.  E.  553  (1893)  (articles  of 
clothing  identified  as  stolen). 

Massachusetts — See  Com.  v.  Brown, 
121  Mass.  69  (1876)  (surgical  in- 
struments and  a  speculum  chair). 

Mississippi. — Powell  v.  State,  61 
Miss.  319  (1883)  (part  of  a  bag 
found  in  defendant's  cabin  and 
claimed  to  have  been  part  of  meat 
stolen ) . 

Missouri. — State  v.  Stair,  87  Mo. 
268  (1885)  (paper  found  in  pocket- 
boolc  of  one  of  two  defendants  on 
which  was  written  "Do  you  think  it 
safe  to  kill  them  and  wrap  them  up 
in  the  clothes  and  tell  that  they  went 
olf  in  a  buggy;"  in  his  handwriting). 

New  York. — Ruloflf  v.  People,  45  N. 
Y.   313,  234    (1871). 

Texas. — Jackson  v.  State,  38  Tex. 
App.  370,  13  S.  W.  451,  19  Am.  St. 
Eep.  839    (1890)    (property  stolen). 

2.  Kimbro  v.  First  National  Banlc 
of  Washington,  1  MacArthur  (D.  C.) 


415  (1874)  ;  Apthorpe  v.  Comstock,  1 
Hopk.  Ch.   (N.  Y.)    163   (1824). 

4.  State  V.  Goddard,  146  Mo.  177, 
48  S.  W.  83  (1898)  (door  of  the  room 
in  which  a  homicide  occurred  to  show 
the  location  of  the  pistol  balls 
therein)  ;  Udderzook  v.  Conn.,  76  Pa. 
St.  340  (1874)  (letters,  check,  due 
bill  and  application  for  insurance  pa- 
pers )  :  Paulson  v.  State,  118  Wis.  89, 
94  N.  W.  771  (1903)  (partly  burned 
block  of  wood  taken  from  pile  of 
charcoal  on  which  body  was  found). 

§  3603-1.  Illinois. — See  Seltzer  v. 
Saxton,  71  111.  App.  329  (1896)  (an 
eye  which  was  removed  as  a  result  of 
an  accidental  injury  and  a  piece  of 
bone  detached  in  extracting  the  bul- 
let). 

loica. — State  v.  Novak,  109  Iowa 
717,  79  N.  W.  465  (1899)  (skull  of 
deceased  taken  from  body  after  buried 
and  in  custody  of  different  persons, 
but  reasonably  safe  from  interfer- 
ence) ;  State  V.  Vincent,  24  Iowa  570 
(1868)  (head  of  deceased  preserved 
in  alcohol) . 

Nebraska. — Savary  v.  State,  62 
Nebr.  166,  87  N.  W.  34  (1901)  (skull 
of  the  deceased) . 

New  York. — Gardiner  v.  People,  6 
Park.  Cr.  155  (1866)  (skull  of  the 
deceased). 

Tennessee. — Turner  v.  State,  89 
Tenn.  547,  15  S.  W.  838  (1890)  (sec- 
tion of  ribs  and  vertabrae). 
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important  to  show  the  position  of  the  parties  at  the  time  the  fatal 
wound  was  inflicted,^  or  the  nature  and  location  of  the  wounds,^ 
their  character  and  effect*  and  the  like.  Such  exhibits  may  also 
be  properly  admitted  as  evidence  in  connection  with  the  testimony 
of  physicians  as  to  the  cause  of  death,  being  used  by  them  for  the 
purpose  of  better  explaining  their  evidence  to  the  jury.^  Exhibi- 
tions of  this  character  aie  not  objectionable  as  tending  to  unfairly 
influence  the  minds  of  the  jury  or  prejudice  them  against  the 
accused.®     Care,  however,  should  be  exercised  by  the  presiding 


2.  Thrawley  v.  State,  153  Ind.  375, 
55  N.  E.  95  (1899)  (skull  of  deceased 
as  bearing  upon  the  relative  position 
of  the  deceased  and  the  defendant 
when  the  fatal  shot  was  fired)  ;  State 
V.  Weiners,  66  Mo.  13  (1877)  (bones 
of  the  vertebral  column  of  the  de- 
ceased) ;  Turner  v.  State,  89  Tenn. 
547,  15  S.  W.  838    (1890). 

3.  Maclin  v.  State,  44  Ark.  115 
(1884)  (part  of  the  skeleton  of  the 
dead  man  admitted  with  a  view  to 
showing  the  nature  and  location  of 
the  wounds)  ;  Com.  v.  Brown,  14 
Gray  419  (1860)  (injured  parts  of 
body  of  deceased  woman;  trial  of  in- 
dictment for  using  instruments  to 
produce  a  miscarriage ) . 

4.  State  V.  Mbxley.  103  Mo.  374,  14 
S.  W.  969  (1890)  (bones  of  deceased 
to  illustrate  character  and  effect  of 
the  wound  supposed  to  be  the  cause 
of  death). 

5.  "  Ckjmplaint  is  also  made  be- 
cause, over  the  objection  of  the  de- 
fendant, the  trial  court  admitted  in 
evidence  as  exhibits  the  skull  of  the 
deceased  and  a  photograph  thereof. 
An  examination  of  the  records  dis- 
closes that  these  exhibits  were  re- 
ferred to  and  made  use  of  by  the  phy- 
sicians testifying  in  the  case  as  to 
the  manner  and  cause  of  death,  and 
were  in  fact,  a  part  of  the  evidence 
of  these  witnessps  proper  and  ncoos- 
sar  to  an  intelligent  understanding 
of  the  testimony  relating  to  and  bear- 
ing on  the  subject  concerning  which 


the  witnesses  as  experts  were  called 
to  testify.  We  find  no  valid  objec- 
tion to  the  introduction  of  the  ex- 
hibits as  evidence  in  connection  with 
the  physicians'  testimony  as  to  the 
manner  and  cause  of  death,  and  re- 
gard them  as  entirely  competent  in 
establishing  a  material  element  in  the 
State's  case,  viz.,  that  the  blow  de- 
livered by  the  defendant  to  the  de- 
ceased was  the  direct  and  proximate 
cause  of  his  death."  Savary  v.  State, 
62  Neb.  166,  168,  87  N.  W.  34  (1901), 
per  Holcomb,  J. 

6.  "  So  of  the  exhibition  to  the  jury 
of  the  bones  of  the  vertebral  column 
of  the  deceased.  It  served  to  show  to 
the  jury  the  attitude  and  relative 
positions  of  the  parties  when  the  shot 
was  fired.  It  was  not  an  unnecessary 
parade  of  the  bones  of  the  dead  man 
to  excite  prejudice  against  his  slayer, 
but  was  legitimate  and  proper  evi- 
dence, and  a  party  cannot,  upon  the 
ground  that  it  may  harrow  up  feel- 
ings of  indignation  against  him  in 
the  breasts  of  the  jury,  have  compe- 
tent evidence  excluded  from  their  con- 
sideration."  State  v.  Weiners,  66  Mo. 
13,   S9    (1877),   per   Henry.   J. 

"A  section  of  Holton's  ribs  and 
vertebra  was  given  in  evidence;  and 
this  is  excepted  to,  on  the  ground 
that  it  was  calculated  to  inspire  the 
jury  with  such  horror  as  to  influence 
their  verdict.  It  was  introduced  for 
the  purpose  of  showing  the  direction 
and   lodgment   of  the   ball,   and   was 
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judge  that  the  submission  is  not  made  under  such  circumstances  as 
to  have  this  effect^ 

§  3604.  (Evidence  by  Perception;  Criminal  Cases);  Clothes 
and  Other  Personal  Articles. —  The  clothes  worn  by  the  accused 
at  the  time  of  the  commission  of  the  crime  may  also  be  produced 
for  inspection  by  the  jury.^  Nor  is  such  evidence  objectionable 
on  the  ground  that  the  accused  is  compelled  to  furnish  evidence 
against  himself.^     In  like  manner  clothes  or  articles  worn  by  the 


clearly  admissible."  Turner  v.  State, 
89  Tenn.  547,  564,  15  S.  W.  838 
(1890),  per  Dickinson,  Sp.  J. 

7.  See  Patton  v.  State,  117  Ga.  230, 
43  S.  E.  533    (1902). 

§  3604-1.  Galifomia. — People  v. 
McCurdy,  68  Cal.  576,  10  Pac.  207 
(1886). 

Georgia. — Drake  v.  State,  75  Ga. 
413    (1885). 

New  Jersey. — Johnson  v.  State,  59 
N.  J.  L.  535,  39  Atl.  646   (1896). 

New  York. — People  v.  Gonzalez,  35 
N.  Y.  49  (1866);  Gardiner  v.  People, 
6  Park.  Cr.   (N.  Y.)  155   (1866). 

"  The  clothes,  having  been  identi- 
fied as  those  worn  by  the  accused  at 
the  time  the  crime  was  committed, 
were  properly  submiteed  to  the  jury 
for  inspection.  The  exhibition  of  the 
articles  in  the  condition  in  which 
they  were  found,  was  more  satisfac- 
tory, in  connection  with  the  other  cir- 
cumstances, than  any  description  of 
them  that  could  have  been  given  by 
the  witnesses.  It  is  said  by  Starkie, 
in  relation  to  evidence  of  this  nature, 
that  '  upon  the  trial  of  a  prisoner  on 
a  charge  of  homicide  or  burglary,  all 
circumstances  connected  with  the 
state  of  the  body  found,  or  house  pil- 
laged, the  tracing  by  stains,  marks  or 
impressions,  the  finding  of  instru- 
ments of  violence  or  property,  either 
on  the  spot  or  elsewhere — in  short, 
all  visible  vestigia,  as  part  of  the 
transaction,  are  admitted  in  evidence 
for  the  purpose  of  connecting  the 
prisoner   with    the   act.      Such    facts 


and  circumstances  have  not  improp- 
erly been  termed  inanimate  wit- 
nesses.' (1  Starkie  Ev.  66.)  Our 
laws  are  not  especially  framed  to 
shield  guilt  from  detection.  They  ex- 
clude nothing  legitimately  connected 
with  the  res  gestae  of  crime.  In  cases 
of  this  nature,  such  proof  is  uni- 
formly received,  and  it  is  equally  ad- 
missible whether  it  tends  to  inculpate 
or  exonerate  the  party  accused." 
People  V.  Fernandez,  35  N.  Y.  49,  64 
(1866),  per  Porter,  J. 

2.  "  The  next  assignment  was  that 
the  court  erred  in  permitting  the 
clothing  of  the  accused  to  be  exhi- 
bited to  the  jury,  upon  the  ground 
that  he  would  not  be  compelled  to. 
furnish  evidence  against  himself. 
Art.  1,  Sec.  1,  par.  6  of  the  constitu- 
tion of  this  state  (Code,  section 
4998),  declares  that  'no  person  shall 
he  compelled  to  give  testimony  tend- 
ing in  any  manner  to  criminate  him- 
self.' It  would  be  a  forced  construc- 
tion of  this  paragraph  of  the  consti- 
tution to  hold  that  clothing  or  any 
other  article  taken  from  a  person  ac- 
cused of  crinje  could  not  be  given  in 
evidence  or  exhibited  to  the  jury, 
where  the  same  tended  to  show  Ms 
guilt.  This  clause  of  the  constitution 
means  that,  when  a  person  is  sworn 
as  a  witness  in  a  case,  he  shall  not  te- 
compelled  to  testify  to  facts  that  may 
tend  to  criminate  him."  Drake  v. 
State,  75  Ga.  413,  414  (1885),  per 
Blandford,  J. 
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injured  ^  or  deceased  *  person  have  been  submitted  to  the  inspec- 


3.  state  V.  Peterson,  110  Iowa  647, 
-83  N.  W.  339  (1900)  (underclothing 
worn  by  prosecutrix  at  time  of  com- 
mission of  rape  upon  her)  ;  State  v. 
Duffy,  134  Mo.  1,  37  S.  W.  358 
(1894)  (articles  of  clothing  taken 
from  defendant  in  prosecution  for 
rape;  clothing  both  of  himself  and 
prosecutrix)  ;  State  v.  Murphy,  118 
Mo.  7,  35  S.  W.  95  (1893)  (under- 
iclothing  of  prosecutrix;  prosecution 
for  rape). 

South  Dakota. — State  v.  Shields,  13 
S.  D.  464,  83  N.  W.  559  (1900) 
(watch  and  chain  worn  by  witness  ad- 
missible on  prosecution  for  assault  to 
rob  where  the  defendant  had  observed 
.and  commented  on  the  witness  hav- 
ing a  nice  watch ) . 

"  There  was  no  error  in  allowing  the 
government  to  exhibit  to  the  jury  the 
watch  and  chain  carried  by  the  prose- 
cuting witness  when  assaulted,  and 
to  introduce  evidence  as  to  their 
value.  The  actual  and  apparent  value 
of  these  articles  were  material  facts 
"to  be  considered  in  ascertaining 
whether  robbery  was  intended.  That 
this  laboring  man  was  sleeping  in  a 
railroad  station,  and  visited  saloons, 
with  a  watch  worth  $40,  and  that  the 
accused  had  observed  and  commented 
upon  its  quality,  are  circumstances 
;strongly  tending  to  establish  his  guilt 
of  the  crime  charged."  State  v. 
Shields,  13  S.  D.  464,  469,  83  N.  W. 
.559   (1900),  per  Haney,  J. 

4.  Alatama. — Dorsey  v.  State,  107 
Ala.  157,  18  So.  199  (1894)  (coat 
worn  by  deceased  when  shot,  admis- 
sible as  tending  to  show  the  relative 
position  of  the  deceased  and  the  de- 
fendant and  the  place  where  the  shot 
■entered  the  body)  ;  Watkins  v.  State, 
89  Ala.  83,  8  So.  134  (1S89)  (over- 
coat worn  by  deceased  admissible  as 
tending  to  show  his  position  or  atti- 
tude when  the  fatal  shot  was  fired)  ; 


Holley  v.  State,  75  Ala.  14  (1883) 
(vest  worn  by  the  deceased  and  per- 
forated by  the  shot) . 

California. — People  v.  Durrant,  116 
Cal.  179,  48  Pac.  75  (1897)  (cloth- 
ing of  deceased)  ;  People  v.  Hawes,  98 
Cal.  648,  33  Pac.  791  (1893)  (vest 
worn  by  deceased  taken  from  his  body 
after  it  had  lain  in  the  grave  for  five 
months)  ;  People  v.  Knapp,  71  Cal.  1, 
11  Pac.  793  (1886)  (clothing  of  de- 
ceased covering  the  portion  of  his 
body  where  he  had  been  stabbed)  ; 
People  V.  McCurdy,  68  Cal.  576,  10 
Pac.  307  (1886);  People  v.  Hong  Ah 
Duck,  61  Cal.  387  (1883)  (bloody 
shirt  of  deceased ) . 

Illinois. — Henry  v.  People,  198  111. 
162,  65  N.  E.  130  (1903)  (clothing  of 
deceased  and  buggy  in  which  he  was 
riding  when  killed,  admitted  as  tend- 
ing to  show  the  positions  of  the  de- 
ceased and  the  accused  at  the  time  of 
the  killing ) . 

Indiana. — Davidson  v.  State,  135 
Ind.  354,  34  N.  E.  972  (1893)  ;  Story 
V.  State,  99  Ind.  413   (1884). 

Michigan. — People  v.  Wright,  89 
Mich.  70,  50  N.  W.  793   (1891). 

Montana. — State  v.  Cadotte,  17 
Mont.  315,  43  Pac.  857  (1895)  (cloth- 
ing worn  by  deceased  at  time  of  kill- 
ing). 

New  York. — Gardiner  v.  People,  6 
Park.  Cr.  155  (1866)  (clothing  and 
other  articles  found  on  or  near  the 
dead  body). 

Tea7o«.— Barkman  v.  State,  41  Tex. 
Or.  105,  52  S.  W.  73  ( 1899 )  ;  Levy  v. 
State,  38  Tex.  App.  303,  12  S.  W.  596, 
19  Am.  St.  Rep.  836  (1889)  (coat 
worn  by  deceased  when  shot,  admis- 
sible though  worn  since  by  a  negro 
and  patches  had  been  sewed  over  the 
bullet  holes)  ;  King  v.  State,  13  Tex. 
App.  277  (1883)  (clothing  of  de- 
ceased admissible  as  bearing  upon  tlie 
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tion  of  the  jury,  for  the  purpose  of  showing  the  nature  of  the 
offense  committed  or,  in  case  of  a  homicide,  the  relative  position 
of  the  parties  at  the  time  of  the  slaying.  Articles  found  upon  the 
body  of  the  deceased,  or  shown  to  have  belonged  to  him,^  may, 
also,  under  the  proper  conditions  of  relevancy,  frequently  be  pro- 
duced for  the  inspection  of  the  jury.     Similarly  clothes  worn  by 


position  of  the  slayer  when  he  fired 
the  shot). 

"  Not  only  were  the  relative  posi- 
tions of  the  parties  at  the  time  of 
the  shooting  pertinent  to  the  issues 
in  the  case,  but  the  positions  or  atti- 
tude of  the  person  of  deceased  with 
reference  to  the  defendant  at  the  time 
of  the  shot  became  u,  matter  of  relev- 
ancy and  controversy  in  the  case.  In 
this  connection,  it  was  clearly  com- 
petent for  the  prosecution  to  put  in 
evidence  an  overcoat,  shown  to  have 
been  worn  by  deceased  when  he  was 
shot,  through  which  several  bullets 
had  entered  the  body  of  deceased." 
Watkins  v.  State,  89  Ala.  83,  88,  8 
So.   134    (1889),  per  McClellan,  J. 

"  We  cannot  say  the  court  erred  in 
permitting  the  prosecution  to  intro- 
duce the  clothing  worn  by  the  de- 
ceased when  he  was  slain.  The  fact 
that  the  coat,  brace  or  suspender,  and 
other  covering  of  the  region  of  the 
body  where  the  wound  was  inflicted, 
were  cut  through,  tended  to  prove  the 
violence  of  the  blow,  and  also,  per- 
haps, tended  to  prove  the  course  or 
■direction  of  the  incision."  People  v. 
Knapp,  71  Cal.  1,  3,  11  Pac.  793 
(1886),  per  McKinstry,  J. 

"All  clothing  worn  by  the  parties 
concerned,  and  all  materials  in  any 
way  forming  part  of  the  transaction 
from  which  inferences  of  guilt  or  in- 
nocence may  be  drawn,  may  be  pro- 
duced at  the  trial  for  the  inspection 
of  the  jury."  Davidson  v.  State,  135 
Ind.  254,  259,  34  N.  E.  972  (1893), 
per  Coffey,  J. 
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"  The  court  permitted  the  clothing 
worn  by  the  deceased  at  the  time  of 
the  encounter,  which  resulted  in  his 
death,  to  be  exhibited  to  the  jury. 
There  was  no  error  in  this  ruling. 
Marks  upon  clothing  may  afford  evi- 
dence of  the  character  of  the  wounds 
and  the  manner  in  which  they  were 
inflicted,  and,  in  some  cases,  as  where 
the  pockets  are  cut  or  turned  out, 
may  supply  evidence  of  the  motive 
which  prompted  the  homicide." 
Strong  V.  State,  99  Ind.  413,  414 
(1884),  per   Elliott,  J. 

"  Error  is  assigned  upon  the  ruling 
of  the  court  in  permitting  counsel  for 
the  people  to  exhibit  the  clothing  of 
Marshall  and  Thurber  to  the  jury, 
and  comment  upon  it  in  their  argu- 
ments. There  was  no  error  in  this. 
Upon  the  trial  it  was  shown,  and  not 
contradicted,  but  confessed,  that  these 
two  men  came  to  their  death  by  the 
iiand  of  the  respondent.  The  circum- 
stances under  which  the  crime  was 
committed  were  proper  to  be  shown. 
It  was  proper  to  show  how  near  to 
each  other  the  parties  were  at  the 
time  the  fatal  shots  were  fired.  The 
clothing,  it  is  claimed,  exhibited  some 
evidence  of  this  fa,ct.  There  was  no 
error  in  permitting  the  clothing  to  be 
examined,  or  in  the  remarks  made  by 
counsel  upon  it."  People  v.  Wright, 
89  Mich.  70,  83,  50  N.  W.  793  (1891), 
per  Long,  J. 

5.  Mitchell  v.  State,  114  Ala.  1,  23 
So.  71  (1897)  (purse);  Gardiner  v. 
People,  6  Park.  Cr.  (N.  Y.)  155 
(1866)    (watch). 
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a  witness  of  the  crime  have  also  been  thus  exhibited.*  !N"or  is  it 
any  objection  to  the  admission  of  evidence  of  this  character  that 
it  can  not  be  naade  a  part  of  the  record^ 


6.  Thomas  v.  State,  45  Tex.  Cr.  Ill, 
114,  74  S.  W.  36  (1903)  (waist  and 
skirt  with  blood'  upon  them,  worn  by 
witness  when,  according  to  her  testi- 
mony, she  was  holding  deceased  at 
time  he  was  shot,  admitted  as  tending 
to  corroborate  her  testimony  as  to 
holding  the  deceased). 

The  court  said :  "  Nor  do  we  think 
the  court  committed  any  error  in  per- 
mitting the  witness  Minerva  Grigsby, 
the  mother  of  deceased,  to  testify  that 
the  certain  waist  and  skirt  which  she 
exhibited  to  the  jury  were  the  ones 
worn  by  her  on  the  night  the  deceased 
was  shot  and  killed  by  defendant;  and 
that  said  waist  and  skirt  had  blood 
on  them,  and  was  caused  by  the  wound 
inflicted  by  defendant  on  deceased; 
that  she  was  holding  deceased  at  the 
time  he  was  shot,  and  this  caused  the 
blood  on  her  garments.  As  shown  by 
the  court,  this  was  in  rebuttal  of  ap- 
pellant's testimony  that  no  one  was 
holding  deceased  at  the  time  he  was 
shot,  and  that  Minerva  Grigsby  was 
not  present  when  the  shot  was  fired. 
The  blood  on  her  garments  was  merely 
an  incident  corroborative  of  her  tes- 
timony. We  do  not  believe  the  au- 
thorities with  reference  to  the  admis- 
sion of  the  clothing  worn  by  deceased 
at  the  time  of  the  homicide  have  any- 
thing to  do  with  this  question.  Th.e 
evidence  was  not  offered  to  show  any 
physical  marks  of  bullets  or  knife  on 
the  clothing  and  thus  illustrate  how 
the  killing  was  done,  but  merely  as 
an  incident  in  connection  with  the  tes- 
timony of  the  witness  and  corrobora- 
tive of  her  statement."  Per  Hender- 
son, J. 

7.  Objection  was  made,  and  sus- 
tained as  far  as  it  was  proposed  to 
offer  the  articles  of  clothing  and  rug 
as    evidence   in    themselves,    but    was 


overruled  in  other  respects,  and  the 
witness  was  permitted  to  identify  the 
articles,  to  state  that  they  were  the 
clothing  and  rug  worn  and  used  by 
deceased  on  the  day  and  at  the  time 
of  the  shooting,  and  to  exhibit  to  the 
jury  in  what  part  of  each  of  the  ar- 
ticles the  bullets  had  penetrated,  and 
in  which  the  holes  were  to  be  seen. 
Several  objections  were  and  are  urged 
to  this  testimony,  the  principal  ones 
being :  '  Because  such  testimony  can- 
not be  made  a  part  of  the  record 
herein,  and  is  not  of  such  a  character 
as  can  be  incorporated  in  the  record 
for  the  Court  of  Appeals,'  and  '  Be- 
cause it  proved  nothing,  but  was  cal- 
culated to  prejudice  the  jury,  and  was 
in  their  minds  evidence  put  before 
them,  that  they  as  men  could  not 
easily  discard.'  These  objections  are 
almost  invariably  urged  whenever  the 
State  seeks  to  avail  itself  of  this 
character  of  evidence,  and  doubtless 
they  spring  from  certain  dicta  to  be 
found  in  Smith  v.  The  State,  42  Tex. 
448.  Is  is  true,  or  is  it  a  standard 
test  or  even  a  test  at  all,  that  the 
legality  and  admissibility  of  evidence 
depends  upon  the  fact  that  it  must  be 
such  as  can  and  must  be  incorporated 
into  and  brought  up  with  the  record? 
We  know  of  no  such  rule  announced 
by  any  standard  work  on  the  law  of 
evidence.  If  it  be  true,  then  the 
identification,  the  pointing  out  of  a 
defendant  in  court,  is  not  legitimate 
or  admissible,  because  '  he  cannot  be 
sent  up  here  with  the  record.'  A  wit- 
ness's countenance,  tone  of  voice, 
mode  and  manner  of  expression,  and 
general  demeanor  on  the  stand  often- 
times influence  the  jury  as  much  in  es- 
timating the  weight  they  give  and  at- 
tach to  his  testimony  as  the  words 
he  utters,   and   '  yet   they   cannot  be 
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§  3605.  (Evidence  by  Perception;  Criminal  Cases);  Identifi- 
cation of  Articles. —  It  will  be  required  where  a  weapon  or  the 
article  used  in  cominitting  the  offense,  or  connected  with  its  com- 
mission, is  offered  as  belonging  to  the  accused,^  clothes  or  other 


Bent  up  with  the  record,'  though  they 
are  fit  subjects  to  be  observed  by  the 
jury  in  connection  with  his  testimony, 
and  it  is  their  duty  to  consider  them 
in  passing  upon  his  testimony.  How 
they  have  impressed  the  jury  and  in- 
fluenced their  verdict  are  facts  known 
only  to  themselves — facts  which  must 
necessarily  be  unknown  to  the  defend- 
ant, to  the  trial  court,  and  to  this 
court,  save  as  they  may  be  manifested 
in  the  verdict,  because  they  cannot  be 
written  in  the  record;  and  yet  they 
are  and  always  have  been  the  best 
and  most  legitimate  sources  from 
which  a  correct  estimate  of  the  value 
of  oral  evidence  is  drawn.  ♦  *  ♦ 
In  the  light  of  these  authorities  the 
clothing  and  buggy  rug  of  Skinner 
would  have  been  perfectly  legitimate 
and  admissible  as  evidence  before  the 
jury,  though  they  could  not  have  been 
incorporated  into  the  record,  and 
though  it  might  have  been  impossible 
for  us  to  know  here,  beyond  their  ver- 
dict, to  what  extent  they  influenced 
or  afi'ected  the  jury.  If  legitimate 
and  competent  evidence,  the  State  had 
the  right  to  introduce  them,  no  mat- 
ter how  the  jury  might  be  afi'ected  by 
them."  Hart  v.  State,  15  Tex.  App. 
202,  238  (1883),  per  White,  P.  J. 
(clothing  of  deceased). 

§  3605-1.  Alaiama. — Fuller  v. 
State,  117  Ala.  36,  23  So.  688  (1897) 
(knife) . 

California. — People  v.  Sullivan,  129 
Cal.  557,  62  Pac.  101    (1900)    (gun). 

Iowa. — -See  State  v.  Hossack,  116 
Iowa  194,  89  N.  W.  1077   (1902). 

Kentucky. — Parrott  v.  Com.,  47  S. 
W.  452,  20  Ky.  L.  Rep.  761  (1898) 
(club). 

Massachusetts. — Com.    v.     Bentley, 


97  Mass.  551  (1867)  (liquor  sold  by 
defendant). 

Montana. — State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857  (1895)  (knife 
used). 

New  Jersey. — See  State  v.  Hill,  65 
N.  J.  L.  626,  47  Atl.  814  (1900) 
(cartridges  taken  from  pocket  of  coat 
found  in  room  where  crime  was  com- 
mitted) . 

New  York. — See  People  v.  Gonzalez, 
35  N.  Y.  49   (1866). 

"  The  defendant  desired  to  intro- 
duce in  evidence  a  knife,  it  being 
claimed  that  the  deceased  had  a  knife 
in  his  hand  when  defendant  shot  him. 
The  court  refused  to  allow  the  knife 
to  be  introduced,  for  the  reason  that 
it  had  not  been  shown  that  it  was  the 
knife  which  the  deceased  had  at  the 
time  of  the  killing.  It  very  clearly 
appears  that  the  identification  of  tl.e 
knife  was  wholly  insufficient.  Tlie 
defendant  himself  said  he  could  not 
tell  whether  it  was,  the  knife  or  not." 
State  V.  Cadotte,  17  Mont.  315,  317, 
42  Pac.  857    (1895),  per  De  Witt,  J. 

"  The  ground  upon  which  objection 
was  made  to  the  admission  of  those 
shells  was  that  there  was  no  proof 
that  the  coat  from  the  pocket  from 
which  they  were  taken  was  the  coat  of 
the  prisoner.  The  coat  itself  was  not 
ofl^ered  in  evidence ;  the  prosecutor  says 
by  inadvertence.  *  •  *  ifo  other 
coat  was  found  in  the  room,  and  the 
prisoner  did  not  go  upon  the  stand 
and  testify  that  this  was  not  hia  coat 
from  the  pocket  from  which  the  shells 
were  taken.*  *  *  We  think  that 
any  article  found  in  the  room  at  the 
time  of  the  murder,  which  can  be 
traced  to  the  prisoner,  and  which 
may  have  been  in  anywise  connected 
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personal  property  as  being  his,^  or  some  article  as  the  property  of 
the  injured  or  deceased  person,  or  some  part  of  a  body  as  that  of 
the  deceased,^  that  it  should  be  identified  as  such  to  the  satisfaction 
of  the  presiding  judge. 

§  3606.  (Evidence  by  Perception);  Experiments. —  Where  it 
is  convenient  and  practical  and  the  relevancy  of  the  evidence  has 
been  established  to  the  satisfaction  of  the  presiding  judge,  he  may 
permit  an  experiment  to  be  made  in  order  to  demonstrate  to  the 
jury  the  working  of  machinery,^  the  use  of  tools  or  the  like,^  or 
firearms,^  whether  under  specified  condition  a  certain  result  will 
ensue  *  and  the  like.^     Similarly  in  the  case  of  a  physical  injury 


with  the  murder,  or  which  may  in 
anywise  show  his  state  of  mind  and 
intent,  could  be  introduced  in  evi- 
dence. *  *  *  In  view  of  the  fact 
that  the  room  was  immediately 
guarded  after  the  arrest  of  the  pris- 
oner, and  that  the  officers  who 
guarded  the  room  until  the  paper 
with  the  cartridges  therein  was  taken 
from  the  coat  pocket  testified  that  no 
change  was  made  in  the  articles  in 
the  room,  and  in  view  of  the  fact  that 
the  prisoner  was  arrested  without  a 
coat,  and  of  the  proof  that  he  entered 
the  house  just  before  killing  his  vic- 
tim with  a  coat,  and  of  the  fact  that 
notwithstanding  it  was  within  the 
power  of  the  prisoner  to  have  proven 
that  this  was  not  his  coat  from 
which  the  cartridges  were  taken  if 
he  had  wished  to  disprove  it,  and  that 
he  did  not  do  so,  although  he  was  ex- 
amined as  a  witness  in  the  cause,  we 
do  not  think  that  the  admission  of 
this  testimony  was  such  error  as 
would  justify  a  reversal."  State  v. 
Hill,  65  N.  J.  L.  626,  632,  47  Atl.  814 
(1900),   per  Fort,  J. 

2.  State  V.  Porter,  32  Oreg.  135,  49 
Pac.  964   (1897)    (clothing). 

3.  State   V.    Moxley,    102   Mo.    374, 
14  S.  W.  969    (1890). 

§  3606-1.     Taylor  v.  United  States, 


89  Fed.  954,  33  C.  C.  A.  449    (1898) 
(counterfeiting  machine). 

2.  People  V.  Hope,  62  Cal.  291 
(1882)  (experiments  with  couplings 
or  sockets  attached  to  a  cylindrical 
bar). 

3.  Taylor  v.  Com.,  90  Va.  109,  17 
S.  E.  812   (1893). 

4.  Alabama.  —  Alabama  Great 
Southern  R.  Co.  v.  Collier,  112  Ala. 
681,  14  So.  327  (1896)  (to  show 
whether  a,  liquid  fire  extinguisher 
would  injure  clothes  when  spilled 
upon  them ) . 

Illinois. — Jumpertz  v.  People,  21 
ni.  375  (1859)  (whether  a  deceased 
person  could  have  committed  suicide 
by  hanging  in  a  certain  way ) . 

Iowa. — Stockwell  v.  The  C.  C.  &  D. 
R.  Co.,  43  Iowa  470  (1876)  (possi- 
bility of  running  a  train  without 
using  steam) . 

Massachusetts. — Eidt  v.  Cutter,  127 
Mass.  532  (1879)  (whether  certain 
injury  caused  by  certain  fumes  and 
gases). 

Minnesota. — Hatfield  v.  St.  Paul  & 
Duluth  R.  Co.,  33  Minn.  130,  22  N. 
W.  176,  63  Am.  Rep.  14  (1885) 
(walking  to  show  whether  lame). 

5.  Alabama. — Campbell  v.  State,  55 
Ala.  80  (1876)  (making  foot-prints 
with  naked  feet). 
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it  may  be  proper,  in  an  action  to  recover  damages  therefor,  to  con- 
duct an  experiment  in  the  presence  of  the  jury,  for  the  purpose  of 
demonstrating  the  extent  of  the  injury.®    Thus  it  was  held  proper 


Colorado. — Hindry  v.  McPhree,  H 
Colo.  App.  398,  53  Pae.  389  (1898) 
(on  question  of  whether  cement  sold 
was  of  a  good  quality,  evidence  was 
admitted  of  tests  made  out  of  the 
same  stock) . 

Illinois. — Tudor  Iron  Works  \. 
Weber,  31  111.  App.  306  (1888) 
(plaintiff  putting  on  clothes  worn  by 
him  at  time  of  accident  for  purpose 
of  showing  how  it  occurred). 

lotca. — Horan  v.  Chicago,  St.  Paul 
M.  &  0.  Ry.  Co.,  89  Iowa  328,  56  N. 
W.  507  (1893)  (witnesses  illustrat- 
ing their  evidence  to  the  jury  by 
posture  and  description  and  by  mo- 
tion of  the  hands  descriptive  of  the 
position  of  the  plaintiff  at  the  time  of 
receiving  the  injury). 

Kansas. — Ort.  v.  Fowler,  31  Kan. 
478,  2  Pac.  580,  47  Am.  Rep.  501 
(1884)  (practical  tests  in  reading  by 
defendant  against  whom  negligence  is 
charged  in  failure  to  read  an  instru- 
ment signed  by  him ) . 

Kentucky. — Mann's  Ad'mr  v.  Rey- 
nolds, 150  Ky.  313,  150  S.  W.  329 
(1913)     (experiment  with   drug.). 

Michigan. — ^National  Cash  Register 
Co.  v.  Blumenthal,  85  Mich.  464,  48 
N.  W.  633  (1891)  (to  show  the  prin- 
ciple upon  which  a  cash  register 
worked  and  the  manner  in  which  it 
registered  the  cash  received). 

Minnesota. — Adams  v.  Thief  River 
Falls,  84  Minn.  30,  86  N.  W.  767 
(1901)  (moving  arm  to  illustrate 
power  to  use  it) . 

New  York. — Clark  v.  Brooklyn 
Heights  R.  Co.,  78  App.  Div.  478,  79 
N.  Y.  Suppl.  811.  13  N.  Y.  Annot.  Gas. 
333  (1903)  (drinking  and  writing  to 
show  tremor  of  Ijand)  ;  Willett  v.  Peo- 
ple, 27  Hun  469  (1882)  (having  per- 
sons pass  behind  witness,  but  so  she 
could  not  see  them,  and  each  ask  same 


question  for  purpose  of  identifying  by 
means  of  the  voice). 

Ohio. — •Schweinfurth  v.  Cleveland, 
C.  C.  &  St.  L.  Ry.  Co.,  60  Ohio  St. 
215,  54  N".  E.  89  (1899)  (running 
train  over  crossing  under  conditions 
similar  to  those  existing  at  time  the 
accident  occurred). 

Oregon. — Leonard  v.  Southern  Pac. 
Co.,  31  Oreg.  555,  38  Pac.  887,  15  L. 
R.  A.  221    (1892). 

Tennessee. — Packet  Co.  v.  Hobbs, 
105  Tenn.  39,  58  S.  W.  278  (1900) 
(manipulating  and  using  injured  knee 
for  purpose  of  showing  extent  of  in- 
jury)- 

Texas. — ^Armstrong  Packing  Co.  v. 
Clem  (Tex.  Civ.  App.  1913),  151  S. 
W.  576  (testing  of  soap  alleged  to 
contain   poisonous   substance ) . 

United  States. — Osborne  v.  Detroit, 
33  Fed.  36  (1886)  (demonstration  of 
loss  of  feeling  by  inserting  pin  in 
side). 

Counterfeiting.  It  is  not  error  to 
permit  an  expert  witness  to  operate 
a  plating  machine,  taken  from  the  de- 
fendant, for  the  purpose  of  showing 
that  it  would  do  the  work  which  the 
defendant  is  charged  with  doing. 
Taylor  v.  United  States,  89  Fed.  954, 
32  C.  C.  A.  449    (1898). 

6.  "  The  plaintiff  on  the  trial  of  her 
action,  over  defendant's  objection,  was 
allowed  to  illustrate,  by  the  move- 
ment of  her  arm  in  raising  and  low- 
ering it  before  the  jury,  the  nature 
and  extent  of  the  injuries  which,  un- 
der her  claim,  were  sustained  by  her. 
We  have  no  doubt  that  the  trial  court, 
under  such  circumstances,  had  the 
right,  within  the  exercise  of  its  sound 
discretion,  to  permit  such  experi- 
ments to  be  made."  Adams  v.  Thief 
River  Falls,  84  Minn.  30,  32,  86  N. 
W.   767    (1901),  per  Lovely,  J. 
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to  permit  a  doctor  to  insert  a  pin  in  the  plaintiff's  side,  where  it 
was  alleged  she  had  become  paralyzed  as  a  result  of  the  injury,  the 
object  of  the  experiment  being  to  show  her  insensibility  to  pain/ 
The  question  whether  an  experiment  shall  be  made  is  one  for  the 
presiding  judge  to  determine  in  the  exercise  of  sound  reason.* 
Much  caution  ^  should  be  exercised  that  a  party  is  not  thereby 
afforded  an  opportunity  to  fabricate  evidence  in  his  favor,  or 
that,  otherwise,  the  jury  may  not  be  confused  or  mislead.^"    Where 


7.  "  The  doctor,  who  had  not  been 
sworn,  exhibited  the  plaintiff  to  the 
jury,  and  thrust  a  pin  into  the  right 
side  of  her  face,  her  right  arm  and 
leg,  and,  from  the  witness'  failing  to 
wince,  the  jury  were  asked  to  infer 
that  there  was  a  complete  paralysis 
of  her  right  side.  Objection  was 
made  to  this  upon  the  ground  that 
the  doctor  was  not  sworn  as  to  the 
instrument  he  was  using,  nor  was  the 
plainti£f  sworn  to  behave  naturally 
while  she  was  being  experimented 
upon.  It  is  argued  that  both  the  doc- 
tor and  plaintiff  might  have  wholly 
deceived  the  court  and  jury  without 
laying  themselves  open  to  a  charge  of 
perjury,  and  that  plaintiff  was  not 
even  asked  to  swear  whether  the  in- 
strument hurt  her  when  it  was  used 
on  the  left  side,  or  did  not  hurt  her 
when  used  on  the  right  side;  in  short, 
that  there  was  no  sworn  testimony  or 
evidence  in  the  whole  performance, 
and  no  practical  way  of  detecting  any 
trickery  which  might  have  been  prac- 
ticed. We  know,  however,  of  no  oath 
which  could  be  administered  to  the 
doctor  or  the  witness  touching  this 
exhibition.  So  far  as  we  are  aware, 
the  law  recognizes  no  oaths  to  be  ad- 
ministered upon  the  witness  stand  ex- 
cept the  ordinary  oath  to  tell  the 
truth,  or  to  interpret  correctly  from 
one  language  to  another.  Tlie  pin  by 
which  the  experiment  was  performed 
was  exhibited  to  the  jury.  Tliere  was 
nothing  which  tended  to  show  trick- 
cry  on  the  part  of  the  doctor  in  fail- 
ing to  insert  the  pin  as  he  was  re- 


quested to  do,  nor  was  there  any 
cross-examination  attempted  from  the 
witness  upon  this  point.  Counsel 
were  certainly  at  liberty  to  examine 
the  pin  and  to  ascertain  whether  in 
fact  it  was  inserted  in  the  flesh,  and, 
having  failed  to  exercise  this  privi- 
lege, it  is  now  too  late  to  raise  the 
objection  that  the  exhibition  was  in- 
competent. It  is  certainly  competent 
for  the  plaintiff  to  appear  before  the 
jury,  and,  if  she  had  lost  an  ai;m  or 
leg  by  reason  of  the  accident,  they 
could  hardly  fail  to  notice  it.  By 
parity  of  reasoning,  it  would  seem  that 
she  was  at  liberty  to  exhibit  her 
wounds  if  she  chose  to  do  so,  as  is 
frequently  the  case  where  an  ankle 
has  been  sprained  or  broken,  a  wrist 
fractured,  or  any  maiming  has  oc- 
curred. I  know  of  no  objection  to  her 
showing  the  extent  of  the  paralysis 
which  had  supervened  by  reason  of 
the  accident,  and  evidence  that  her 
right  side  was  insensible  to  pain  cer- 
tainly tended  to  show  this  paralyzed 
condition."  Osborne  v.  Detroit,  32 
Fed.  36,  38  (1886),  per  Brown,  J.; 
reversed  upon  other  grounds  in  Os- 
borne V.  Detroit,  135  U.  S.  500,  34  L. 
ed.  360,  10  S.  Ct.  1013   (1890). 

8.  Campbell  v.  State,  55  Ala.  80 
(1876);  Jumpertz  v.  People,  31  111. 
375    (1859). 

9.  Hatfield  v.  St.  Paul  &  Duluth 
R.  Co.,  33  Minn.  130,  33  N.  W.  176, 
53  Am.  Rep.  14    (1S85). 

10.  People  V.  Woon  Tuck  Wo.  130 
Cal.  394,  52  Pac.  833    (1898). 
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such  a  result  may  reasonably  be  anticipated  the  court  may  well 
refuse  permission  to  make  the  experiment.  ■'■'  In  case  of  an  experi- 
ment to  demonstrate  how  a  certain  result  ensued  or  whether  an 
accident  could  have  occurred  under  certain  conditions,  the  presid- 
ing judge  will  require  that  the  experiment  be  made  under  similar 
conditions  to  those  which  existed  on  the  occasion  referred  to.^^ 
Thus,  in  an  action  to  recover  for  an  injury  alleged  to  have  been 
caused  by  the  defective  and  dangerous  condition  of  a  tub  in  a 
public  bath  house,  an  offer  by  the  defendant  to  prove,  by  a  witness 
who  had  made  the  experiment,  that  such  an  injury  could  not  have 
been  received  was  held  to  be  properly  rejected,  in  the  absence  of 
proof  that  the  tub  was  exactly  similar  and  that  the  limb  of  the 
person  making  the  experiment  was  similar  in  form  to  that  of  the 
plaintiff.  13 

In  a  criminal  proceeding  where  the  state  has  been  allowed  to 
examine  witnesses  in  respect  to  experiments  made  by  them  subse- 
quent to  the  commission  of  the  crime,  it  is  proper  to  allow  the  de- 
fense to  prove  similar  experiments,  with  different  results  made 
tmder  like  circumstances.-'*  In  capital  cases  it  is  said  that  much 
caution  should  be  exercised  in  permitting  experiments  in  the  pres- 
ence of  the  jury.i^ 

§  3607.  (Evidence  by  Perception) ;  View. —  It  will  frequently 
be  of  value  as  an  aid  to  the  jury,  in  the  determination  of  the 
issues,  that  they  be  permitted  to  visit  a  locality  for  the  purpose  of 
inspecting  premises. ■*     The  right  of  the  court  to  permit  the  jury 

11.  Campbell  v.  State,  55  Ala.  80  oretion  of  the  trial  court;  but  when 
(1876);  Com.  V.  Scott,  123  Mass.  322  it  appears  that  the  experiment  or 
(1877).  demonstration  has  been   made   under 

12.  Hardwiok  Sav.  Bank  &  Trust  conditions  similar  to  those  existing 
Co.  V.  Drenan,  72  Vt.  438,  48  Atl.  645  in  the  case  in  issue,  its  discretion 
(1900).  ought   not    to    be    interf erred    with." 

"There  seems  to  be  some  hesitation  Leonard    v.    Southern    Pac.    Co.,    21 

in   receiving  evidence  of  experiments  Oeg.  555,  565,  28  Pac.  887,  15  L.  R. 

or  demonstrations;   and  from  the  lia-  A.  221    (1892),  per  Lord  J. 

bility    to    misconception    and    error,  13.  Daniels  v.  Stock,  23  Colo.  App. 

there  can  be  no  doubt  that  it  is  essen-  529,  130  Pac.  1031   (1913). 

tial  that  the  experiments  or  demon-  14.  Smith  v.  State,  2  Ohio  St.  513 

strations  should  be  made  under  simi-  ( 1853 ) . 

lar  conditions  and  like  circumstances.  15.  Jumpertz  v.  People,  31  111.  375 

In  all  cases  of  this  sort,  very  much  (1859). 

must  necessarily  be   left  to  the  dis-  §  3607-1.     Mayor  v.  Brown,  87  Ga. 
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to  take  a  view  of  premises,  while  it  has  been  questioned,  never 
seems  to  have  been  the  subject  of  serious  doubt  in  the  courts.  The 
exhibition  of  articles  of  personal  property  to  the  jury,  where  the 
fact  to  be  proved  is  relevant,  has  continually  been  recognized.  In 
the  case  of  real  property,  under  similar  conditions  of  relevancy,  a 
party  may  always  be  allowed  to  give  evidence  concerning  its  con- 
dition, value  and  the  like.  If  things  may  be  so  exhibited  to  the 
jury  and  oral  evidence  may  be  so  received,  in  respect  to  real  prop- 
erty, it  certainly  would  be  a  decided  anomoly  to  exclude  the  jury 
from  a  view  of  premises.  There  are  m.any  cases  where  the  evi- 
dence may  be  conflicting  or  otherwise  of  little  aid  to  the  jury  in 
the  determination  of  the  issues  involved.  Under  such  circum-' 
stances,  a  view  by  the  jury  may  tend  to  better  illustrate  and  explain 
the  oral  evidence  and  lead  to  a  clearer  understanding  of  the  par- 
ticular matters  at  issue.  Therefore,  the  right  of  the  presiding 
judge,  when,  in  the  exercise  of  his  administratrative  powers  he 
deems  it  advisable  to  permit  the  jury  to  inspect  real  property,  in- 
volved in  the  controversy,  under  proper  conditions  and  with  a  due 
regard  for  the  rights  of  the  litigants,  is  recognized  as  better  tending 
to  the  discovery  of  truth.^     Sometimes  personal  property  which  is- 

596,   13  S.  E.   638    (1891);    Springer  and  the  view  was  had  in  December.. 

V.  Chicago,  135  111.  552,  26  N.  E.  514  1889.      Evidence   of   the   condition   of 

(1891)  ;  Schweinfurth  v.  The  C.  C.  &  the  property  at  the  time  of  the  trial 

St.  L.  R.  Co.,  60  Ohio  St.  215,  54  N.  was  competent,  and  the  parties  had 

E.  89   (1899)  ;  Olsen  v.  North  Pacific  the  right  to   show   the   value  of  the 

Lumber  Co.,   100  Fed.   388,  106  Fed.  property  at  the  time  of  the  trial,  as 

298,  40  C.  C.  A.  427   (1901).  such   evidence  would  have  a  bearing 

2.  "  After  the  jury  was  empaneled,  on  the  value  of  the  property  before 

and  before  the  trial  commenced,  the  and   after  the  alleged   damage.     The 

court,  on  motion  of  defendant,  permit-  rule  seems  to  be  well  established  that, 

ted  the  jury,  in  charge  of  an  officer,  to  evidence  of  the  value  of  the  property 

go  upon  and  view  the  premises  in  con-  before   and   after  the  time  when  the 

troversy,    and    this    ruling    is    relied  damages  are  alleged  to  have  been  sus- 

upon  as  error.     It  is  not  claimed  that  tained,    is    admissible    and    the   time 

in  the  conduct  of  the  view  there  was  within  which  such  evidence  shall  be' 

any  misbehavior  on  the  part  of  the  confined  is  a  matter  in  the  sound  dis- 

offieer  in  charge,  or  on  behalf  of  any  cretion   of   the   trial   court.     *     ♦     ♦ 

of  the  jury,  or  on  behalf  of  either  rep-  If  the  parties  had  the  right  to  pro\  e,. 

resentative  of  the   respective  parties  by  oral   testimony,   the   condition   of 

who     accompanied     the     jury.       The  the  property  at  the  time  of  the  trial 

naked  claim  is,  a  want  of  power  on  (and  upon  this  point  we  think  there 

the  part  of  the  court  to  permit  the  can   be  no   doubt),   upon  what  prln- 

view.     The  viaduct  was  completed  in  ciple  can  it  be  said  the  court  could  not 

August,  1888,  and  the  trial  occurred  allow  the  jury,  in  person,  to  view  the 
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of  such  a  character  that  it  cannot  be  produced  before  the  tribunal, 
may  be  viewed  by  the  jury  under  similar  conditions.^     The  power 


premises,  and  thus  ascertain  the  con- 
dition thereof  for  themselves?  The 
premises,  on  view,  may  be  regarded, 
as  it  is  termed  in  the  books,  real  evi- 
dence, and  oral  testimony  in  refer- 
ence to  the  premises  could  not  be  as 
satisfactory  in  its  character  as  the 
real  evidence.  *  *  *  In  it  proper 
case,  things  may  be  exhibited  to  the 
jury,  and  if  evidence  of  that  char- 
acter may  be  brought  before  the  jury, 
upon  the  same  principle  we  perceive 
no  good  reason  why  a  jury  may  not, 
under  proper  regulations  established 
by  the  court,  go  upon  and  view  prem- 
ises which  are  the  subject  matter  of 
the  litigation.  Had  the  plaintiff  pro- 
cured a  careful  survey  and  plat  of  the 
premises,  showing  the  location,  with 
reference  to  streets  and  alleys,  of  all 
buildings  and  showing  the  improve- 
ment made  by  the  jury;  had  a  pho- 
tograph or  picture  of  the  premises 
been  taken,  it  would  have  been  com- 
petent evidence  to  go  to  the  jury.  If 
a  plat  or  a  phtotograph  of  the  prem- 
ises would  be  competent  evidence, 
why  not  allow  the  jury  to  look  at  the 
property  itself,  instead  of  a  picture 
of  the  same?  There  may  be  cases 
where  a  trial  court  should  not  grant 
a  view  of  premises,  where  it  would  be 
expensive,  or  cause  delay,  or  where 
a  view  would  serve  no  useful  purpose ; 
but  this  affords  no  reason  for  a  rul- 
ing that  the  power  to  order  a  view 
does  not  exist,  or  should  not  be  ex- 
ercised in  any  case.  If  the  appellant 
desired  to  control  the  effect  the  view 
might  have  on  the  jury,  in  connection 
with  the  other  evidence  introduced, 
that  might  have  been  done  by  an  ap- 
propriate instruction.  But  as  no  in- 
struction was  asked  on  that  point,  he 
is  in  no  position  to  complain.  In 
w^at  cases  a  view  was  allowed  at 
conmion  law  is  a  subject  upon  which 


the  authorities  we  have  examined  are 
not  very  clear,  but  a  view  by  jury  as 
we  understand  the  subject,  is  sanc- 
tioned by  the  common   law  practice. 

*  *  *  If  at  common  law,  inde- 
pendent of  any  English  statute,  the 
court  had  the  power  to  order  a  view 
by  jury  (and  we  think  it  plain  the 
court  had  such  power ) ,  as  we  have 
adopted  the  common  law  in  this 
State,  our  courts  have  the  same 
power."  Springer  v.  City  of  Chicago, 
135  111.  552,  560,  26  N.  E.  514,  per 
Craig,  J. 

"  In  many  cases,  and  perhaps  in 
most,  except  those  for  the  assessment 
of  damages,  a  view  is  allowed  for  the 
purpose  of  enabling  the  jury  better 
to  understand  and  apply  the  evidence 
which  is  given  in  court;  but  it  is  not 
necessarily  limited  to  this;  and,  in 
most  cases  of  a  view,  a  jury  must  of 
necessity  acquire  a  certain  amount  of 
information,  which  they  may  prop- 
erly  treat   as    evidence    in    the    case. 

*  *  *  Though  the  knowledge  ac- 
quired by  a  jury  from  a  view  may  be 
such,  in  some  cases,  as  to  embarrass  a 
court  in  passing  upon  the  question  of 
the  sufficiency  of  the  evidence  to  war- 
rant a  verdict  for  the  plaintiff,  or 
upon  a  motion  for  a  new  trial,  for 
the  reason  that  the  verdict  is  against 
the  evidence,  or  that  the  damages  are 
excessive,  yet  a  judge  must,  in  each 
case,  determine,  from  the  circum- 
stances of  that  case,  whether  he  is  so 
far  in  possession  of  all  the  material 
evidence  as  to  enable  him  to  act  in- 
telligently." TuUey  v.  Fitchburg  R. 
Co.,  134  Mass.  499,  503  (1883),  per 
Colburn,  J. 

3.  "  Error  is  also  assigned  upon  the 
circumstance  that  the  court  permitted 
the  jury,  and  Horton,  the  witness, 
to  go  out  and  see  the  horse  in  the 
court  house  yard.  Horton  was  the  per- 
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of  the  trial  court  in  respect  to  permitting  such  action  by  the  jury 
while  to  a  very  large  extent  controlled  by  statutes,  is  neverthe- 
less one  of  its  inherent  powers,  early  recognized  at  common  law 
and  sustained  by  numerous  decisions.  Whether  the  power  is  con- 
ferred by  statute,  or  exists  independent  thereof,  it  is  regarded  as 
one  which  the  presiding  judge  is  to  exercise,  guided  by  sound 
reason,*  and  whose  action  will  not  generally  be  disturbed  on  appeal. 


son  supposed  to  have  sold  the  horse 
to  Nutter,  a  year  and  a  half  before, 
and  the  question  was,  whether  this 
was  the  same  one.  We  see  no  impro- 
priety in  the  proceeding.  It  is  not 
pretended  that  the  witness  and  jury 
spoke  together,  nor  that  any  im- 
proper circumstance  occurred.  There  is 
no  objection,  in  principle,  to  a  jury 
seeing  an  object  which  is  the  subject 
of  testimony.  By  this  means,  they 
may  obtain  clearer  views,  and  be  able 
to  form  a  better  opinion.  Small  ar- 
ticles, the  subject  of  testimony,  are 
not  unfrequently  introduced  to  the  in- 
spection of  the  jury,  and  no  reason 
forbids  the  same  course  in  relation  to 
larger  ones,  other  than  the  practica- 
bility and  convenience  of  so  doing. 
The  practice  lies  in  the  discretion  of 
the  court."  Nutter  v.  Eicketts,  6 
Iowa  93,  96  (1858),  per  Woodward,  J. 

4.  Alabama. — Campbell  v.  State,  55 
Ala.  80  (1876). 

Georgia. — Johnson  v.  Winship  Ma- 
chine Co.,  108  Ga.  554,  33  S.  B.  1013 
(1899). 

Illinois. — Springer  v.  City  of  Chi- 
cago, 135  111.  553,  36  N.  E.  514 
(1891). 

Kentucky. — Memphis  &  Cincinnati 
Packet  Co.  v.  Buckner,  108  Ky.  701, 
57  S.  W.  482   (1900). 

Massachusetts. — Com.  v.  Chance, 
174  Mass.  345,  54  N.  E.  551    (1899). 

MicMgan. — Leidlein  v.  Meyer,  95 
Mich.  586,  55  N.  W.  367    (1893). 

Minnesota. — CJhute  v.  State,  19 
Minn.  371  (1872). 

New  York. — People  v.  Buddensieck, 
103  N.  Y.  487,  9  N.  E.  44   (18S6). 


North  Carolina. — Jenkins  v.  Wil- 
mington &  Weldon  R.  R.  Co.,  110  N. 
0.  438,  15  S.  E.  193    (1893). 

Pennsylvania. — Com.  v.  Miller,  139 
Pa.  77,  31  Atl.  138    (1891). 

Virginia. — Baltimore  &  Ohio  E.  Co. 
V.  Polly,  Woods  &  Co.,  14  Gratt.  447 
(1858). 

West  Virginia — Gunn  v.  Ohio  River 
R.  Co.,  36  W.  Va.  165,  14  S.  E.  465 
(1893). 

Wisconsin. — Pick  v.  Rubicon  Hy- 
draulic Co.,  37  Wis.  433  (1871). 

"  The  granting  or  refusal  of  the  ap- 
plication for  the  jury  to  view  the 
premises  is  a  matter  which  rested  in 
the  discretion  of  the  trial  judge.  On 
some  occasions  it  may  be  very  useful 
and,  indeed,  almost  necessary.  *  *  • 
On  the  other  hand,  it  is  most  usually 
unnecessary  for  any  good  purpose, 
and  would  be  productive  of  delay  and 
expense,  and,  on  occasions,  possibly, 
of  irregularities.  The  matter  is  one 
which  must  be  left  to  the  sound  dis- 
cretion of  the  trial  judge,  by  whom 
such  motion  should  only  be  granted 
when  it  shall  seem  clear  to  him  that 
it  is  required  in  the  interest  of  jus- 
tice. It  is  a  practice  not  to  be  en- 
couraged. In  the  present  case,  it 
would  seem  that  a  map  of  the  locality 
and  the  evidence  of  witnesses  should 
have  been  amply  sufficient  to  convey 
to  the  jury  an  intelligent  comprehen- 
sion of  the  entire  contention  of  the 
parties."  Jenkins  v.  Wilmington  & 
Waldon  R.  E.  Co.,  110  N.  C.  438,  441, 
15  S.  E.  193  (1893),  per  Clark,  J. 
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He  may  ordinarily  refuse  to  permit  a  view  where  he  is  satisfied 
that  there  has  been  a  substantial  change  or  alteration  in  the  subject 
of  the  inspection/  that  by  the  production  of  photographs,®  maps 
or  drawings,  the  premises  are  sufficiently  and  clearly  portrayed/ 
or  that  the  loss  of  time,  in  taking  the  view,  will  not  compensate  for 
the  advantages  to  be  gained.  The  presiding  judge,  however,  should 
be  careful,  in  not  permitting  the  jury  to  be  guided  too  strongly  by 
the  results  of  their  view,  for,  though  the  object  of  such  procedure 
is  to  enable  them  to  better  understand  the  evidence  as  an  aid  in  the 
attainment  of  justice  and  they  may  acquire  a  certain  amount  of 
information  to  be  properly  used  by  them,*  they  may  not  entirely 
disregard  other  evidence  in  the  case.  Thus  where  the  question 
involves  one  of  damage  to  land,  the  jury  may,  under  some  circum- 
stances, be  permitted  to  view  the  property  to  enable  them  to  better 
understand  the  evidence  or  to  harmonize  or  weigh  conflicting  testi- 
mony; to  instruct  them,  however,  that  they  may  disregard  or  are 
not  to  be  guided  by  the  opinions  of  witnesses  as  to  value,  would  be 
error.'    It  is  also  essential  that  the  view  should  be  taken  in  accord- 


6.  Seward  v.  Wilmington,  3  Marv. 
(Del.)  189,  43  Atl.  451  (1896); 
Broyles  v.  Prisock,  97  6a.  643,  35 
S.  E.  389  (1895). 

"In  the  present  case,  we  are  unable 
to  see  that  the  jury,  from  the  view, 
could  have  acquired  any  knowledge  of 
material  facts  which  were  not  put  in 
evidence  in  court,  or  that  the  presid- 
ing justice  could  have  supposed  that 
they  had  such  knowledge.  The  view 
was  not  taken  until  more  than  two 
years  after  the  accident,  and  at  a  dif- 
ferent season  of  the  year."  Tully  v. 
Fitchburg  R.  E.  Co.,  134  Mass.  499, 
503  (1883),  per  Colburn,  J. 

6.  People  V.  Buddenaieck,  103  N.  Y. 
487,  9  N.  E.  44   (1886). 

7.  Jenkins  v.  Wilmington  &  Weldon 
E.  E.  Co.,  110  N.  C.  438,  15  S.  E.  193 
(1892). 

8.  Tully  V.  Fitchburg  E.  E.  Co.,  134 
Mass.  499    (1883). 

9.  Flower  v.  Baltimore  &  Philadel- 
phia E.  Co.,  132  Pa.  St.  524,  19 
Atl.  374  (1890).     See  also,  Boardman 


v.  Westchester  Fire  Ins.  Co.,  54  Wis. 
364    (1882). 

"  We  are  inclined  to  sustain  the 
fourth,  fifth  and  sixth  assignments, 
for  the  reason  that  while  the  court 
stated,  in  the  main  correctly,  the 
proper  functions  of  the  jury,  after  a 
view  of  the  premises,  we  think  some- 
what more  license  was  allowed  the 
jury  in  the  direction  of  substituting 
their  own  opinion  for  that  of  the  wit- 
nesses, than  is  consistent  with  our 
recent  decisions.  This  is  rather  more 
manifest  in  parts  of  the  charge  which 
are  not  assigned  for  error  than  in 
those  that  are,  but  the  same  idea  is 
followed  up  and  practically  repeated 
in  the  latter  poi;tions.  For  instance, 
the  court  said  to  the  jury :  '  But  it 
is  the  duty  of  the  court  to  say  to  you 
that  such  opinions  are  subject  to  the 
qualification  that  the  opinions  of  wit- 
nesses are  not  binding  upon  you,  but 
are  persuasive  merely,  if  you  are  of 
cording  to  your  own  opinion.'  Then, 
a  difi'erent  opinion,  you  may  find  ac- 
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ance  with  such  provisions  as  may  be  prescribed  by  statute,  or,  in 
the  absence  of  any  controlling  requirement  of  such  a  character,  in 
compliance  vi^ith  directions  by  the  trial  court,-'"  having  in  view,  in 
a  criminal  case,  the  protection  of  the  rights  of  the  accused.  ^^ 


immediately  following  is  the  language 
contained  in  the  fifth  assignment,  and 
the  inference  which  the  jury  may 
have  drawn,  or  which  it  was  possible 
for  them  to  draw  from  this  part  of 
tlie  charge,  is  that  they  might  substi- 
tute their  own  opinion  for  that  of  the 
witnesses,  if  they  saw  fit  to  do  so. 
Th<?  vice  of  the  charge  is  in  contrast- 
ing tlie  opinion  of  the  jury  with  that 
of  the  whole  body  of  the  witnesses  in 
a  collective  sense,  and  that  would  be 
error.  Probably  the  court  did  not 
mean  to  be  so  understood,  but  the 
language  warrants  such  a  conclusion. 
Q(  course,  in  one  sense  it  is  true  that 
the  jury  is  not  bound  by  the  opinions 
of  witnesses  on  such  questions;  tliat 
is,  of  some  witnesses,  as  where  ex- 
travagant and  unreasonable  esti- 
mates are  given.  But  there  are  in  all 
oases  the  estimates  of  other  witnesses 
of  a  very  difi'erent  kind;  and  among 
these,  and  especially  where  there  has 
been  a  view,  it  is  not  only  the  right, 
but  the  duty  of  the  jury  to  discrimi- 
nate, and  to  form  the  best  judgment 
they  can  as  to  the  real  amount  of  the 
damages.  This  will  doubtless  involve 
tlie  rejection  of  some  or  much  of  the 
testimony,  and  that  is  within  the 
right  of  the  jury;  but  yet  some  of  the 
language  of  the  charge  seems  to  au- 
thorize the  substitution  by  the  jury 
of  their  own  opinion  for  that  of  the 
witnesses  regarded  in  a  mass.  *  *  * 
We  are  of  opinion  that  the  charge  of 
the  learned  court  below,  in  the  pres- 
ent case,  is  obnoxious  to  this  ruling 
in  the  three  assignments  of  error  we 
are  now  considering  and  therefore 
they  are  sustained."  Hofi'man  v. 
Bloomsburg  &  Sullivan  R.  Co.,  143 
Pa.  St.  503,  519,  32  Atl.  823  (1891), 
per  Green,  J. 


10.  Eastwood  v.  Parker,  3  Park. 
Cr.  R.   (N.  Y.)   25   (1855). 

11.  "  We  deem  it  necessary  to  ex- 
amine but  one  point,  which  is  pre- 
sented by  a  bill  of  exceptions,  and 
that  is  that  certain  proceedings  were 
had  and  testimony  taken  on  the  part 
of  the  State  during  the  progress  of 
the  trial  out  of  the  presence  of  the  ac- 
cused, and  in  spite  of  their  objection. 
This  point,  if  tenable,  is  of  the 
gravest  moment.  The  object  of  law 
is  the  doing  of  real  justice,  and  noth- 
ing can  be  more  painful  to  the  legal 
mind  than  the  conviction  of  an  in- 
nocent man.  It  is  but  natural  and 
proper,  therefore,  that  criminal  jur- 
isprudence should  protect  the  accused 
person  by  numerous  safeguards,  and 
among  these  is  the  rule  that,  in  gen- 
eral, every  proceeding  of  his  trial 
should  take  place  in  his  presence. 
For,  peradventure,  if  he  be  present 
he  may  at  any  moment,  by  a  ques- 
tion, a  suggestion,  an  argument,  or 
even  a  glance,  confound  his  accusers, 
vindicate  his  innocence,  or  at  least 
mitigate  his  punishment.  Especially 
is  his  presence  proper  at  the  taking 
of  testimony  against  him;  and,  there- 
fore, in  this  State,  as  in  many  others 
of  the  Union,  it  is  wisely  provided  by 
the  Constitution  (article  six)  that 
the  accused  shnll  have  the  right  of 
meeting  the  witnesses  against  him 
face  to  face.  Now,  in  this  case  it 
seems  plain  that  this  rule  has  been 
transgressed.  In  the  midst  of  the 
trial,  on  motion  of  the  State,  the 
judge  a  quo  directed  the  jury  to  re- 
tire from  the  court  room  and  visit 
and  inspect  the  premises  where  the 
burglary  was  alleged  to  have  been 
committed.  He  directed  «,  witness  for 
the    State    to    accompany    them    and 
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Where,  by  statute,  a  provision  is  made  that  the  jury  may  view  the 
premises,  the  action  not  only  of  the  court,  but  of  the  jury  and 
sheriff,  or  other  officer  in  whose  charge  they  are,  should  be  in  ac- 
cordance with  the  law  and,  in  no  way,  exceed  the  power  conferred. 
Thus,  where  the  statute  permits  a  view  of  real  property,  or  of  the 
place  in  which  any  material  fact  occurred,  but  extends  no  further, 
it  is  regarded  as  confining  them  merely  to  a  view  of  the  place.  In 
such  a  case  while  they  may  view  a  manuf actoring  plant  or  factory, 
it  is  held  to  be  improper  to  direct  the  person  in  charge  of  such 
place  to  put  the  machinery  in  operation  for  the  benefit  of  the  jury, 
owing  to  the  fact  that  it  may  be  operated  under  conditions  differing 
from  those  at  the  time  in  question.  ^^ 


point  out  the  places  marked  out  on 
the  diagram  of  the  premises  which 
the  witnesses  had  testified  to  the  day 
before,  and  which  the  State  had  of- 
fered in  evidence.  The  accused  were 
not  permitted  to  attend  this  inspec- 
tion of  the  premises,  and  the  explana- 
tions of  the  State  witness,  his  point- 
ing out  to  the  jury  the  relations  be- 
tween the  diagram  already  in  evidence 
and  the  premises  inspected,  took  place 
out  of  the  presence  of  the  accused. 
Why  such  proceedings  were  permitted, 
we  are  not  informed,  and  can  not  im- 
agine. The  judge  a  quo  states  at  the 
foot  of  the  bill  of  exceptions  that  the 
jury  were  specially  instructed  not  to 
converse  with  the  witness,  and  the 
witness  was  Instructed  '  to  make  no 
explanations,  but  to  confine  himself 
to  pointing  out  appearance  as  de- 
scribed in  the  said  diagram.'  Con- 
cede that  in  the  absence  both  of  the 
accused  and  the  judge  (for  the  judge 
did  not  accompany  the  expedition), 
the  witness  and  the  jury  obeyed  these 
instructions  to  the  letter.  It  would 
result  merely  that  the  witness  gave 
testimony  on  the  premises,  out  of 
court,  and  in  the  absence  of  the  ac- 
cused, in  the  same  way  that  a,  dumb 
person  gives  testimony,  namely,  by 
signs.  •  •  •  And  it  needs  no  ar- 
gument  to   prove   that   the   eilect   of 


such  •  pointing  out,'  in  dumb  show, 
is  as  potent  with  a  jury  as  if  the  veri- 
fication of  the  diagram  had  been  en- 
forced with  a  multitude  of  words.  It 
Is,  therefore,  ordered  that  the  judg- 
ment appealed  from  be  reversed  and 
the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  according 
to  law.''  State  v.  Bertin,  34  La.  Ann. 
46  (1873),  per  Howe,  J. 

12.  "Another  ground  relied  on  for 
reversal  is  that  the  sheriff,  who  con- 
ducted the  jury  to  view  the  premises, 
had  a  conversation  with  an  employe 
of  appellee,  who  was  in  charge  of  the 
works,  and  instructed  him  to  put  on 
steam  with  certain  force,  so  as  to 
give  to  the  jury  a  practical  exhibi- 
tion of  the  operation  of  the  works. 
Section  318  of  the  Civil  Code  ex- 
pressly provides  that,  where  it  is 
proper  for  the  jury  to  view  the  prop- 
erty, they  shall  go  under  the  charge 
of  an  ofiicer  to  the  place,  which  shall 
be  shown  to  them  by  some  person  ap- 
pointed by  the  court  for  that  purpose, 
and  while  they  are  thus  absent  no  per- 
son, other  than  the  person  so  ap- 
pointed, shall  speak  to  them  on  any 
subject  connected  with  the  trial.  The 
exhibition  of  the  manner  of  conduct- 
ing this  plant,  suggested  by  the 
sheriff,  whilst  the  jury  were  viewing 
the  premises,   was   in   the  nature  of 
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evidence  submitted  to  them  in  the  ah-  "  It  is  the  place,  and  the  place  only, 

sence  of  appellant  and   her   counsel,  that  the  court  is  authorized  to  send 

and  might  have  been  highly  prejudi-  the   jury  to   see.     The   operation   of 

cial,  as  it  was  passible  for  the  em-  machinery  may,  by  one  who  is  inter- 

ployes  of  appellee,  at  this  suggestion  ested,  be  made  so  different  before  the 

of  the  sheriff,  to  have  given  only   a  jury  from  what  it  was  at  the  time 

modified  exhibition  of  the  manner  of  in  controversy  as  to  entirely  mislead 

operating  the  plant,  and  thus  to  have  them  in  regard  to  the  merits  of  the 

improperly  influenced  them."  Hughes  case."     Meier  v.   Meilcel,   22  Ky.  L. 

V.    General   Electric   Light  &   Power  Rep.  953,  59  S.  W.  496   (1900),  per 

Co.,  107  Ky.  485,  490,  54  S.  W.  723,  Hobson,  J. 
21  Ky.  L.  Rep.  1202  (1900),  per  Bur- 
nam,  J. 
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§  3S08.  Witnesses;  Preliminary  Remarks. —  Having  consid- 
ered, in  the  preceding  chapters  of  this  volume,  the  subjects  of  docu- 
ments or  ■written  evidence,  and  inspection  by  the  court,  or  real 
evidence,  we  are  now  concerned  as  to  the  remaining  media  of  proof 
or  instruments  of  evidence,  witnesses.  In  this  connection  the  ad- 
ministrative functions  of  the  presiding  judge-  stand  out  more 
clearly  and  his  powers  of  administration  are  more  flexible  and 
pervasive,  thus  enabling  him  to  better  work  out  by  the  use  of  rea- 
son, the  results  of  substantial  justice. 

§  3609.  (Attendance  of  Witnesses);  Power  of  Court  as  to. — 
In  connection  with  the  subject  of  witnesses,  as  a  media  of  proof, 
there  first  arises  the  question  of  the  existence  of,  and  mode  of  exer- 
cising, the  power  of  procuring  their  attendance  and  testimony.  In 
the  absence  of  such  a  power,  the  source  and  exercise  of  which  is 
ordinarily  provided  for  by  statute,  all  efforts  of  the  courts  to  ad- 
minister justice  between  litigants  would  be  fruitless  since,  if  they 
could  not  compel  the  attendance  of  witnesses  and  require  them  to 
give  testimony,  the  facts  necessary  to  a  determination  of  the  con- 
troversy could  not  be  learned,  unless  all  the  witnesses,  whose  testi- 
mony might  be  relevant,  should  of  their  own  volition  appear  in 
court  and  testify,  which,  during  the  early  period  of  the  develop- 
ment of  the  common  law,  they,  though  they  might  be  willing, 
feared  to  do,  owing  to  the  doctrine  of  maintenance.-'  Although 
prior  to  the  statute  of  Elizabeth,^  the  existence  of  the  power  had 
been  recognized,  and  is,  in  fact,  to  be  regarded  as  inherent,*  yet  by 
that  act  authorizing  the  issuance  of  process,  calling  upon  a  person 

§  3609-1.    See  Thayer's  Preliminary         2.  Stat.  5,  Eliz.  e.  9. 
Treatise  on  Evidence  at  the  Common         3.  Crosby  v.  Potts,  8  Go.  App.  463, 
Law,  pp.  122,  et  seq.  69  S.  E.  582   (1910). 
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to  testify  and  imposing  a  penalty  upon  him  for  a  failure  to  appear 
in  accordance  therewith,  an  attempt  was  first  made  to  relieve  the 
situation  by  defining  a  positive  means  for  procuring  the  attendance 
and  testimony  of  witnesses.  The  source  of  the  power  is  now  gen- 
erally to  be  found  in  the  constitutions  and  statutes  of  the  various 
jurisdictions. 

§  3610.  (Attendance  of  Witnesses;  Power  of  Court  as  to); 

Persons  Exempt  or  Excused  from  Attendance. — The  provision 
of  the  United  States'  Constitution,  securing  to  an  accused  in  crim- 
inal prosecutions  the  right  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  behalf,  is  not  regarded  as  authorizing  the  issu- 
ance for  this  purpose  of  process  to  ambassadors,  whose  personal 
inviolability  is  recognized  by  the  law  of  nations,  or  to  consuls  who 
are  exempted  by  express  treaty.-' 


§  3610-1.  Baiz  v.  Malo,  27  Misc.  R. 
(N.  Y.)  685,  58  N.  Y.  Suppl.  806 
(1899). 

"  The  immunity  offered  to,  and  per- 
sonal inviolability  of  ambassadors 
now  universally  recognized  by  the 
laws  of  nations,  has  been  deemed  one 
of  the  most  striking  instances  of  the 
advance  of  civilization  and  the  pro- 
gress of  enlightened  and  liberal  ideas. 
Though  resident  in  a  foreign  country, 
they  are,  says  Mr.  Chancellor  Kent, 
exempted  absolutely  from  all  alleg- 
iance and  from  all  responsibility  to 
the  laws  of  the  country- to  which  they 
are  deputed.  (1  Kent's  Com.  45.) 
Their  persons  have,  by  the  consent  of 
all  nations,  been  deemed  inviolable; 
nor  can  they,  says  the  same  high  au- 
thority, be  made  amenable  to  the 
civil  or  criminal  jurisdiction  of  the 
country.  By  fiction  of  law  the  am- 
bassador is  considered  as  if  he  were 
out  of  the  territory  of  the  foreign 
power,  and,  though  he  resides  within 
the  foreign  State,  he  is  considered  a 
member  of  his  own  country,  retaining 
his  original  domicile,  and  the  govern- 
ment he  represents  has  exclusive 
cognizance  of  his  conduct  and  control 
over  his   person.     *     •     *     If,   then. 


the  object  and  effect  of  the  constitu- 
tional provision  were  merely  to  give 
to  the  accused  the  right  to  such  pro- 
cess as  is  usually  granted  to  compel 
witnesses  to  appear  on  the  side  of  the 
prosecution  against  them,  it  follows 
that  if  by  general  principles  of  the 
laws  and  nations,  as  in  the  case  of  the 
consul  of  France,  the  person  sought  to 
be  made  a  witness  be  beyond  the  pro- 
cess of  the  court,  neither  the  accused 
nor  the  prosecution  is  entitled  to  pro- 
cess against  him.  The  ambassador  is, 
as  we  have  seen,  not  amenable  in  any 
respect  to  the  laws  of  the  country  to 
which  he  is  sent.  The  consul  is  by  a 
treaty,  which  is  the  supreme  law, 
placed  beyond  the  reach  of  the  pro- 
cess of  the  court.  The  cases  seem 
not  distinguishable  in  principle;  for 
in  each  the  accused,  as  well  as  the 
prosecution,  is  unable  to  secure  the 
attendance  of  the  witness,  because  he 
is  beyond  the  reach  of  the  court.  The 
hardship  to  the  accused  is  in  no  re- 
spect greater  than  if  the  witness  were 
in  a  district  or  in  a  foreign  country 
into  which  the  process  of  the  court 
could  not  run."  In  re  Dillon,  7  Sawy. 
(U.  S.  D.  C.)  561,  564,  7  Fed.  Cas. 
No.  3,914    (1854),  per  Hoffman,  J. 
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At  common  law  the  court  would  not,  in  all  cases,  exercise  its 
power  to  compel  the  attendance  of  a  witness  at  court.  While  few 
exemptions  were  allowed  yet,  where  it  was  apparent  that  it  would 
inflict  a  hardship  upon  a  person  to  require  him  to  appear,  the  court 
would  not,  in  all  cases,  exercise  its  power  in  this  respect.  Thus, 
should  it  be  shown  that  the  witness  was  sick  or  that  a  member  of 
his  family  was  seriously  ill,^  or  that  he  was  so  enfeebled  by  reason 
of  age  or  other  cause  that  it  would  imperil  his  life  to  make  the 


2.  Cutler  v.  State,  43  Ind.  344 
(1873)  (severe  sickness  of  witness); 
State  V.  Hatfield,  72  Mo.  518  (1880) 
(witness  too  sick  to  be  brought  into 
court)  ;  Foster  v.  McDonald,  12  Heisk 
(Tenn.)  619  (1874)  (illness  of  wife 
or  member  of  family  of  witness)  ; 
Butcher  v.  Coats,  1  Dall.  340  (1788) 
(so  much  indisposed  as  to  be  utterly 
incapable  of  attending). 

Compare  Slaughter  v.  Birdwell,  1 
Head.  (Tenn.)  341  (1858)  (holding 
that  the  incapacity  must  be  a  per- 
sonal one  and  that  the  illness  of  the 
wife  or  any  other  member  of  the  fam- 
ily will  not  excuse  a,  witness  from  in- 
attendanee;  decided  under  act  of 
1794,  ch.  1,  §  29  making  "physical 
incapacity  to  attend  a  lawful  excuse). 

"Where  the  witness  is  sick;  where 
age  or  infirmity  or  any  other  reason 
which  would  render  his  compulsory 
absence  from  home  dangerous  to  his 
health,  or  oppressive,  the  court  will 
not  compel  his  attendance,  but  will 
either  postpone  the  cause,  or  order  the 
deposition  of  the  witness  to  be  taken. 
In  the  present  case  there  is  no  phy- 
sical disability  alleged  to  excuse  the 
attendance  of  the  witness;  but  under 
the  circumstances  in  evidence,  we 
think  it  would  be  a  great  hardship, 
and  would  probably  cause  derange- 
ment and  injury  to  the  business  of  the 
witnesses.  There  is  no  reason  why 
their  testimony  could  not  be  as  well 
taken  in  New  York  as  in  Philadel- 
phia; before  a  commissioner  there,  as 

32 


before  a  master  here.  In  fact,  it  is 
but  a  question  of  convenience  and  ex- 
pense. Must  the  witness  be  dragged 
from  his  counting-house  to  the  great 
injury  of  his  business,  and  compelled 
to  transport  himself  and  a  cart  load 
of  books  of  accounts  to  Philadelphia 
for  the  mileage  and  daily  pay  allowed 
by  law?  Shall  he  shut  up  his  bank, 
suspend  his  business,  merely  to  save  a 
little  expense  to  the  party  who  wants 
his  evidence?  If  there  was  an  abso- 
lute necessity  for  such  a  sacrifice  on 
the  part  of  the  witness;  if  there 
would  be  a  failure  of  justice,  unless 
his  attendance  at  this  place  were  en- 
forced, the  court  would  be  bound  to 
issue  this  compulsory  process.  But 
where,  as  in  the  present  case,  it  is  but 
a  question  of  convenience  and  expense 
between  the  party  and  the  witness, 
we  think  that  the  witness  may  justly 
demur  to  an  application,  which  is  to 
transfer  the  burthen  to  his  shoulders. 
If  it  should  turn  out  (which  we  have 
no  right  to  anticipate)  that  the  wit- 
nesses should  refuse  to  make  a  full, 
fair  and  candid  disclosure  of  all  facts 
within  their  knowledge,  and  of  which 
the  master  may  judge  proper  thereof, 
compel  the  attendance  of  the  wit- 
nesses, and  enforce  obedience  to  their 
orders.  But  at  present  we  do  not  see 
a  necessity  for  enforcing  the  attend- 
ance of  the  witnesses  at  this  place, 
at  so  great  a  sacrifice  of  their  private 
interests."  Eac  parte  Beebees,  2  Wall. 
Jr.  127,  129   (1851),  per  Grier,  J. 
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trip,^  or  that  it  would  inflict  a  hardship  Tipon  him  in  his  business 
relations  or  affairs,*  the  presiding  judge  would,  where  he  was 
satisfied  that  the  purposes  of  justice  would  he  served  equally  as 
well,  permit  of  the  taking  of  his  testimony  by  deposition.  The 
mere  fact,  however,  that  a  person  is  ill  or  has  received  some  slight 
injury  or  wound  will  not  be  regarded  as  sufficient  to  relieve  him 
from  his  duty  to  attend ;  it  should  be  satisfactorily  shown  that  the 
sickness,  injury  or  wound  was  of  such  a  character  as,  taking  into 
consideration  the  circumstances  of  his  attendance,  and  the  modes  of 
conveyance  to  reach  the  place  of  trial,  would  be  liable  to  endanger 
his  health  or  life.®    Nor  will  a  slight  indisposition  of  the  wife  or 


3.  "The  evidence  of  the  inability  of 
the  witness  to  attend  the  circuit  was 
sufBcient.  She  was  more  than  74 
years  of  age,  and  one  of  the  witnesses 
testified,  that  from  his  knowledge  of 
her  situation  and  infirmities,  he  be- 
lieved she  could  not  endure  the  'a- 
tigue  of  a  journey  from  Albany  to 
Ogdensburg  without  the  most  serious 
hazard  to  her  health.  This  was  suf- 
ficient. No  witness  is  bound  to  en- 
danger his  life  by  his  attendance  at 
court;  the  law  does  not  exact  it.  The 
deposition,  therefore,  was  properly 
admitted  in  evidence."  Jackson  v. 
Perldns,  2  Wend.  (N.  Y.)  308,  316 
(1839),  per  Sutherland,  J. 

4.  "  The  process  of  subpoena  de- 
mands great  and  extraordinary  effect, 
on  the  part  of  the  witness,  to  obey.  It 
commands  him  expressly  to  lay  aside 
his  business  and  excuses.  And  while 
it  lays  him  under  severe  obligations, 
it  clears  away  obstructions  in  the 
path  of  obedience.  The  witness  was 
always  privileged  from  arrest  on  civil 
process  in  going,  staying  and  return- 
ing. It  is  not  denied  that  serious 
sickness  in  his  family,  such  as  would 
prevent  a  prudent  father  or  husband 
from  leaving  home  on  his  own  import- 
ant business,  would  save  him  from  the 
imputation  of  a  contempt,  and  per- 
haps from  an  action.  But  such  a  case 
ought  clearly  to  be  shown  to  the  court 


and  not  left  to  be  judicially  inferred 
by  the  witness,  when  arraigned  on  a 
criminal  charge.  He  may  exculpate 
himself  by  swearing  to  facts,  in  an- 
swer to  the  interrogations,  provided 
he  remains  uncontradicted.  But  his 
oath,  must  give  facts,  as  contradis- 
tinguished from  his  inferences.  Above 
all,  where  the  summons  allows  him 
full  time,  he  should  struggle  to  get 
ready,  as  he  would  to  go  abroad  on 
his  own  pressing  business.  If  inevit- 
ably disappointed,  after  exhausting 
every  reasonable  expedient,  he  ought 
certainly  to  be  excused  from  the  pay- 
ment of  a  penalty,  which  presupposes 
some  degree  of  neglect,  at  least.  Wit- 
nesses are  the  summary  Instruments 
of  investigation  in  all  our  common 
law  courts.  It  is  not  till  a  positive 
disability  is  apparent  that  their  do- 
mestic examination  will  be  received 
as  a  substitute  for  their  actual  pres- 
ence. The  important  right  of  oral  ex- 
amination and  cross-examination  is  at 
stake,  and  every  good  citizen,  if  he 
could  be  supposed  to  regard  nothing 
beyond  his  own  rights,  should  strug- 
gle for  the  front  rank  in  the  order  of 
obedience."  People  v.  Davis,  15 
Wend.  (N.  Y.)  602,  608  (1836),  per 
Co  wen,  J. 

5.  "  We  see  no  error  in  the  instruc- 
tions complained  of.  They  are  quite 
as  favorable  as  the  defendant  had  a 
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other  member  of  the  family  of  the  witness  be  a  sufficient  excuse.* 
In  some  states  an  exception  has  been  made  hy  statute  in  the  case 
of  females,  to  the  extent  that  the  court  may  allow  of  the  taking  of 
their  testimony  by  deposition/  but  not  generally  exempting  them 
from  attendance  at  court  if  the  presiding  judge  is  satisfied,  upon 
good  reasons  shown,  that  it  is  necessary  they  should  appear.* 
Other  exceptions  have  also  from  time  to  time  been  made  and  in 
some  instances  abolished  by  statute,  resort  to  which  must  be  had, 
in  each  jurisdiction,  to  determine  in  what  cases  they  exist. 

§  3611.  (Attendance  of  Witnesses;  Power  of  court  as  to); 

Mode  of  Procuring. — The  power  of  the  court  to  require  a  person 
to  appear  as  a  witness  is  ordinarily  exercised  in  one  of  four  ways ; 

(1)  A  subpoena  is  issued  directed  to  him  and  ordering  him  to 
appear  in  court  and  to  testify  in  a  specified  cause.-' 

(2)  Subpoena  duces  tecum  requiring  the  party  to  whom  it  is 
directed  to  appear  and  produce  documents  or  writings.^ 

(3)  Habeas  corpus  ad  testificandum,  issued  where  a  person,  de- 


right  to  ask.  He  alleged,  as  a.  justifi- 
cation for  his  disobedience  to  the  sub- 
poena, inability  to  attend  court.  This 
inability  must  be  passed  upon,  and 
decided  by  reference  to  the  modes  of 
travelling,  which  are  in  use  in  the 
community.  If  one  mode  of  convey- 
ance be  impracticable,  but  others  ex- 
ist which  are  not  impracticable,  and 
nothing  is  shown  on  the  part  of  the 
person  summoned  to  establish  that 
these  were  not  within  his  power,  his 
non-attendance  cannot  be  attributed 
to  inability.  Upon  the  evidence 
stated,  admitting  it  to  be  true,  it  was 
scarcely  possible  for  any  jury  to  find 
the  defendant's  plea  in  his  favor,  and 
he  could  ask  for  no  instruction,  which 
would  have  warranted  such  a  ver- 
dict." Eller  v.  Roberts,  3  Ired.  L. 
(N.  C.)  11,  12  (1842),  per  Gaston,  J. 
6.  "  It  is  not  a  slight  indisposition 
of  a  member  of  the  family  that  would 
excuse  obedience  to  the  subpoena,  nor 
can  the  illness  be  made  a  pretext  for  a 
failure  to  attend.  But  if  a  man's  wife 


is  seriously  on  dangerously  ill,  so  that 
his  absence  from  her  might  disturb  or 
distress  her,  or  his  personal  servicer 
to  her  are  necessary  at  home,  it  would 
be  a  sufficient  excuse  for  failing  to  at- 
tend." Foster  v.  McDonald,  13 
Heisk.  (Tenn.)  619,  620  (1874),  per 
Deaderick,  J.  (under  Code,  §  3822, 
relieving  witness  where  "  sufficient 
cause  for  a  failure  to  attend "  wa* 
shown ) . 

7.  See  Ex  parte  Branch,  105  Ala. 
231,  16  So.  926  (1894);  Ex  parte 
Jenks,  101  Ala.  429,  13  So.  564 
(1892)  ;  Western  &  Atlantic  K.  R.  Co., 
v.  Denmead,  83  Ga.  351,  9  S.  E.  683 
(1889)  ;  City  Fire  Ins.  Co.  v.  Carrugi, 
41  Ga.  660   (1871). 

8.  Augusta  &  Summerville  R.  R. 
Co.  V.  Randall,  85  Ga.  297,  11  S.  E. 
706  (1890)  ;  Western  &  Atlantic  R. 
R.  Co.  V.  Denmead,  83  Ga.  351,  9  S. 
E.  683    (1889). 

§  3G11-1.     Infra,  §  3613,  et  seq. 
2.  Infra,  §§  3615,  et  seg. 
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sired  as  a  witness,  is  confined  in  some  institution  and,  because  of 
such  restraint,  is  unable  to  appear.* 

(4)  Eecognizance  by  which  one,  desired  as  a  witness,  is  re- 
quired to  give  security  for  his  appearance.*  The  various  modes, 
however,  by  which  the  attendance  and  testimony  of  witnesses  may 
be  required  and  enforced  are  in  general  the  subject  of  statutory 
regulation  or  rules  of  court. 

§  3612.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring) ;  Subpoena. — The  usual  mode,  by  which  the 
attendance  of  a  witness  is  procured,  is  by  means  of  a  subpoena, 
which  is  a  judicial  writ  served  upon  him  and  commanding  him  to 
be  present  in  court  at  a  time  and  place  specified,  and  to  testify  to 
what  he  knows  in  the  cause  which  the  writ  refers  to.-'  The  fact 
that  the  day  specified  is  a  legal  holiday  is  not  material,  provided 
it  is  a  day  upon  which  the  court  may  transact  judicial  business.^ 
To  warrant  the  issuance  of  process  for  a  witness,  however,  it  is 
essential  that  there  should  be  some  proceeding  pending  in  the  court 
where  his  presence  is  required.* 

§  3613.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena) ;  Attachment. — ^The  court  may 
enforce  the  attendance  of  a  witness  by  attachment,^  upon  its  being 
shown  that  he  has  failed  to  appear,  after  the  due  and  proper  ser- 

3.  Infra,  §  3621.  avoidance  of  the  witness  was  attribut- 

4.  Infra,  §  3623.  able  to  the  former). 

§  36ia-l.     The  place  must  be  one  Missouri.— See   State   ■<'  Huflf,   161 

where  the  law  permits  judicial  pro-  Mo.  459,  61  S.  W.  900,  1104   (1901). 

ceedings  to  be  conducted   and  unless  New  Hampshire. — State  v.  Tibbetta, 

there    is    authority   therefor,    attend-  54  N.  H.  240  (1874). 

ance   at  the   oflBce   of   a   party   or   of  New  Jersey. — State  v.  Trumbull,  4 

counsel    can    not   thus     be    enforced.  N.  J.  L.  139  (1818). 

Cairns  v.  Sampsell,  158  111.  App.  415  New  York. — People  v.  Vermilyea,  7 

(1910).  Cow.    108    (1837);    Andrews   v.   An- 

2.  Chambers  v.  Oehler,  107  Iowa  drews,  2  Johns.  Caa.  109,  Coleman 
155,  77  N.  W.  853  (1899).  Cas.  120  (1800). 

3.  Chambers  v.  Oehler,  107  Iowa  Pennsylvania. — Bowen  v.  Thornton, 
155,  77  N.  W.  853  (1899),  9  Wkly.  Notes  Cas.  575   (1881). 

§  3613-1.     Massachusetts.— Com.  v.  United  States. — Hodgson  v.  Butts, 

Carter    11   Pick.,   377    (1853)     (in  a  13  Fed.  Cas.  No.  6,563,  1  Cranch  C.  C. 

criminal   case,    the   indictment   being  447   (1807). 

continued  and  the  prisoner  remanded  Canada. — See  Ee  Anderson,  13  Ont. 

though   it   did   not   appear   that    ti.e  W.  R.  1082,  18  Ont.  L.  E.  362  (1909). 
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vice  of  a  subpoena  upon  him  and  the  performance  of  all  acts  such 
as  payment  or  tender  of  fees  and  the  like  which  are  essential  to 
render  the  summons  effective.^  Where  the  statute  provides  that, 
in  case  a  witness  who  has  been  properly  subpoenaed  fails  to  appear, 
it  shall  be  the  duty  of  the  court  to  order  an  attachment,  a  party 
is  entitled  to  it  as  a  matter  of  right.^     Ordinarily,  however,  the 


2.  Louisiana. — State  v.  Stewart, 
117  La.  476,  41  So.  798  (1906)  ;  State 
V.  Allemand,  25  La.  Ann.  525    (1873). 

Minnesota. — Beaulieu  v.  Parsons,  2 
-Minn.  17   (1858). 

New  Jersey. — State  v.  Trumbull.  4 
^^  J.  L.  139   (1818). 

Ohio. — Anonymous,  2  Ohio  Dec.  407 
(1860). 

Texas. — Cline  ■/.  State,  34  Tex.  Cr. 
415,  31  S.  W.  175    (1895). 

United  States. — Ex  parte  Peck,  Fed 
Cas.  No.  10,885,  3  Blatchf.  113 
(1853);  United  States  v.  Caldwell, 
Fed.  Cas.  No.  14,708,  2  Dall,  333,  1  L. 
Ed.  404   (1795). 

"  Nor  was  the  counsel  for  the  de- 
fendant in  a  position  to  insist  on  his 
right  to  an  attachment  against  the 
absent  witness.  His  fees  had  not 
been  paid  or  tendered  for  the  day 
when  his  testimonj-  was  required.  In 
such  case  the  court  would  have  had 
no  right  to  issue  a  writ  of  attach- 
ment. (Rev.  Stat.  p.  473,  Sec.  3). 
The  witness  should  have  been  duly 
subpoenaed  by  the  defendant  if  he 
■wished  to  avail  himself  of  his  testi- 
mony; especially  as  it  appears  that 
he  was  early  aware  tliat  he  should  re- 
quire him  as  a  witness,  and  had 
ample  opportunity  to  secure  his  at- 
tendance by  due  course  of  law.  If  th'j 
■defendant  chose  to  rely  simply  on  the 
statements  of  plaintiff's  counsel,  that 
"they  liad  no  objection  to  the  witness 
remaining  and  giving  testimony,  he 
must  suffer  the  consequence  of  his 
<Avn  neglect  to  compel  his  attend- 
ance. The  court  would  not  be  justi- 
fied in  delaying  the  trial  to  procure 
the   testimony   of   a  witness   in  such 


circumstances,  much  less  to  attempt 
to  procure  his  attendance  by  writ  of 
attachment."  Beaulieu  v.  Parsons,  3 
Minn.  37,  43   (1858),  per  Atwater,  -J. 

'■'  A  witness  who  disobeys  a  sub- 
poena regularly  served  upon  him  is 
liable  to  be  published  by  attacnment: 
yet  the  proceeding  is,  in  this  court, 
a  most  novel  one.  It  is  not  recollect- 
ed that  there  has  been  one  case  of  the 
kind,  before  this,  in  the  space  of 
twenty  years.  The  facts  ought  to  be 
clear  and  streing,  to  justify  a  party 
in  pursuing  this  remedy,  or  the  court 
in  granting  it.  Two  facts  are 
especially  necessary.  1  That  the  pro- 
cess be  strictly  and  legally  served. 
Here  there  is  a  defect  in  the  proof 
of  the  service.  It  does  not  appear 
where  the  subpoena  was  delivered.  It 
might  have  been  where  the  defend- 
ant was  not  bound  to  yield  it  obedi- 
ence; out  of  the  jurisdiction  of  the 
court;  out  of  the  limits  of  the  state."' 
State  V.  Trumbull,  4  N.  J.  L.  139,  140 
(1818),  per  the  Court. 

"  It  appears  that  the  subpoena  in 
this  case  was  issued  without  any  pre- 
liminary evidence  having  been  given 
before  the  commissioner,  showing  this 
to  be  a  case  in  which  a  de  bene  esse 
examinaton  could  be  lawfully  had. 
The  want  of  such  proof  is  a  vital  ob- 
jection to  the  issuing  of  an  attach- 
ment. The  attendance  of  the  witness 
cannot  be  exacted  by  the  high  com- 
pulsory writ  of  attachment,  unless 
the  magistrate  has  clear  cognizance 
of  the  matter'.'  Ex  parte  Peck,  19 
Fed.  Cas.  No.  10,885,  3  Blatchf.  113 
(1853),  per  Betts,  J. 

3.  "  There  is  no  doubt  from  the  ree- 
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granting  of  it  must  rest  in  the  exercise  by  the  presiding  judge,  of 
sound  reason  or,  as  it  is  more  generally  expressed,  it  is  a  matter 
which  rests  in  his  discretion.  It  may  well  be  refused  where  it  is 
shown  that  the  witness  is  dying,*  or  is  prevented  from  attending 
by  reason  of  sickness,^  or  that  his  testimony  would  not  have  been 
relevant  or  material. 


§  3614.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena);  Service  of. —  In  the  absence 
of  some  mode  of  service  of  the  subpoena  provided  by  statute  it  is 
usually  required  that  the  service  shall  be  a  personal  one,  and  that 
it  should  be  made  a  reasonable  time  before  the  date  the  witness  is 
directed  to  appear,  thus  giving  him  time  in  which  to  arrange  his 
affairs  for  compliance  with  the  summons.-' 

§  3615.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring);  Subpoena  Duces  Tecum. —  In  case  there 
are  books,  documents,  or  other  writings  in  the  possession  of  an 


ord  but  that  the  witnesses  had  been 
siibpoenaed  and  were  not  in  attend- 
ance on  the  day  when  the  case  was 
tried.  The  defendant  had  a  right  to 
have  his  witnesses  present  for  exam- 
ination, and  in  asking  for  the  attach- 
ment from  the  court,  he  was  asking 
only  what  he  was  in  justice  and  in  law 
entitled  to  It  was  a  matter  of  no 
moment  that  the  cause  had  been  set 
down  for  the  day  on  which  it  was 
tried;  if  the  defendant  had  caused 
Iiis  witnesses  to  be  duly  subpoenaed, 
and  they  had  failed  or  neglected  to 
appear  in  pursurance  of  such  sub- 
poena, he  was  entitled  to  the  process 
of  the  court  to  compel  their  attend- 
ance, and  reasonable  time  should  have 
been  granted  for  making  the  neces- 
sary proof,  which  if  sufficient  would 
have  authorized  the  issuing  of  the  at- 
tachment. It  is  provided  by  statute 
that  where  a  witness  has  been  duly 
summoned,  and  shall  fail  to  appear 
that  it  shall  be  the  duty  of  the  court, 
on  motion,  to  order  an  attachment 
against   such   defaulting   witness,  re- 


turnable at  such  time  as  the  court 
may  direct"  Green  v.  State,  17  Fla. 
669,  678  (1880),  per  Van  Volken- 
turgh,  J 

4.  State  V.  McCarthy,  43  La.  Ann. 
541,   9   So.  493    (1891). 

5.  Alamaha. — Terry  v.  State,  120' 
Ala  286,  25  So.  176  (1899)  (sick  and 
unable  to  attend  court) . 

Indiana. — Cutler  v.  State,  42  Tnd. 
244  (1873)  (prevented  from  attend- 
ing by  severe  sickness ) . 

Indian  Territory. — Gardner  v. 
United  States,  5  Ind.  Terr.  150,  82  S. 
W.  704  (1904)  (sick  and  unable  to 
attend  court) . 

Louisiana. — State  v.  McCarthy,  43 
La.  Ann.  541,  9  So.  493  (1891) 
(woman  far  advanced  in  pregnancy)  ; 
State  V.  Benjamin,  7  La.  Ann.  47 
(1853)  (woman  far  advanced  in  preg- 
nancy). 

Missouri. — State  v  Hatfield,  72  Mo. 
518  (1880)  (too  sick  to  be  brought 
into  court) . 

§  3814-1  Hammond  v.  Stewart,  1 
Strange  510   (1722). 
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adverse  or  a  third  party,  or  under  his  control,  which  it  is  desired 
to  have  him  produce,  a  clause  describing  them  with  such  reasonable 
certainty  as  to  inform  him  of  what  is  required  and  directing  him 
to  produce  them  is  inserted  in  the  writ,  which  is  then  known  as  a 
subpoena  duces  tecum.  This  prerogative  of  the  courts  is  an  ancient 
one  ^  and  is  essential  to  the  existence  of  legal  tribunals,  as  an  aid 
to  them  in  the  discovery  of  truth  and  the  attainment  of  justice. 
In  the  absence  of  such  a  power  courts  would,  frequently,  be  de- 
prived of  a  knowledge  of  the  real  facts  of  the  controversy.    Parties, 


§  361S-1.  "  That  the  court  had 
power  to  issue  a  subpoena  duces 
tecum  to  compel  not  only  the  appear- 
ance of  a  witness  but  the  production 
of  papers  as  an  essential  precedent 
step  leading  up  to  the  trial  and  in 
preparation  therefor,  goes  as  of 
course.  It  is  an  ancient  prerogative 
of  courts,  time  honored  and  by  no 
means  mildewed."  ShuU  v.  Boyd,  351 
Mo.  453,  473,  158  S.  W.  313  (1913), 
per  Lamm,  J. 

"The  origin  of  the  subpoena  d/uces 
tecum  does  not  distinctly  appear.  It 
has  been  said  on  the  part  of  the  de- 
fendant that  it  was  not  introduced  or 
known  in  practice  till  the  reign  of 
Charles  the  Second,  and  it  may  be 
that  in  its  present  form  the  subpoena 
duces  tecum  was  not  known  or  made 
use  of  until  that  period;  but  no 
doubt  can  be  entertained  that  there 
must  have  been  some  process  similar 
to  the  subpoena  duces  tecum  to  com- 
pel the  production  of  documents,  not 
only  before  that  time,  but  even  before 
the  statute  of  the  5th  of  Elizabeth. 
Prior  to  that  statute,  there  must  have 
been  a  power  in  the  crown  (for  it 
woud  have  been  utterly  impossible  to 
carry  on  the  administraton  of  jus- 
tice without  such  power)  to  require 
the  attendance  in  courts  of  justice  of 
persons  capable  of  giving  evidence,  and 
the  production  of  documents  material 
to  the  cause,  though  in  the  posses- 
sion of  a  stranger.  The  process  for 
that  purpose  might  not  be  called  a 


subpoena  duces  tecum,  but  I  may  call 
it  a  subpoena  to  produce;  the  party 
called  upon  in  pursuance  of  such  a 
process  not  as  a  witness,  but  simply 
to  produce,  would  do  so  or  not,  and  if 
he  did  not,  I  can  entertain  no  doubt 
that  it  would  have  been  open  to  the 
party  for  whom  he  was  called  to 
make  an  application  to  the  court  in 
the  ensuing  term  to  punish  him  for 
his  contempt  in  not  producing  the 
document  in  obedience  to  such  sub- 
poena. Whether  he  could  require  to 
be  sworn  not  ad  testificandum,  but 
true  answer  to  make  to  such  ques- 
tions as  the  court  should  demand  of 
him  touching  the  possession  or  cus- 
tody of  the  document,  is  not  now  the 
question.  Perhaps  he  might,  but  we 
are  clearly  of  opinon  that  he  has  no 
right  to  require  that  a  party  bring- 
ing him  into  court  for  the  mere  pur- 
pose of  producing  a  document  should 
have  been  sworn  in  such  a  way  as  to 
make  him  a  witness  in  the  cause, 
when  it  may  often  happen  that  he  is 
a  mere  depository,  and  knows  nothing 
of  the  documents  of  which  he  has 
the  custody.''  Summers  v.  Moseley,  3 
Cr.  &  M.  477,  488  (1834),  per  Bayley, 
B. 

The  United  States  Courts  have 
power,  under  Judiciary  Act  1789, 
§  14  and  U.  S.  Eev.  St.  §  716  to  issue 
subpoenas  duces  tecum;  American 
Lithographic  C».  v.  Werckmeister, 
331  U.  S.  603,  31  S.  Ct.  676,  55  L. 
Ed.  873. 
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in  whose  possession  documents  or  writings  determinative  of,  or 
having  an  important  hearing  upon  the  issue,  might  be,  could,  in  the 
absence  of  any  authority  to  require  their  production,  withhold 
them  from  the  scrutiny  of  the  court,  leaving  it  in  the  dark  as  to  the 
real  merits  of  the  case,  and  thus  deprive  litigants  of  substantial 
rights.^ 

The  ad  testificandum  clause  is  not  essential  in  a  subpoena  duces 
tecum,  as  the  power  exists  to  require  the  production  of  documents, 
independent  of  the  testimony  of  the  person  required  to  produce 
them ;  and,  even  in  those  cases  where  it  contains  such  a  clause,  it  is 
not  necessary  that  such  person  be  sworn  as  a  witness.^ 


2.  "  As  to  the  second,  and  most 
Tuaterial  objection,  viz.  that  a  sub- 
poena duces  tecum  is  not  a.  writ  of 
compulsory  obligation  and  effect  in 
the  law  *  *  *  The  right  to  resort  to 
means  competent  to  compel  the  pro- 
duction of  written,  as  well  as  oral, 
testimony  seems  essential  to  the  very 
existence  and  constitution  of  a  court 
of  common  law,  which  receives  and 
acts  upon  both  descriptions  of  evi- 
dence, and  could  not  possibly  proceed 
■with  due  effect  without  them.  And 
it  is  not  possible  to  conceive  that 
such  courts  should  have  immemor- 
ially  contnued  to  act  upon  both,  with- 
out great  and  notorious  impediments 
having  occurred,  if  they  had  been 
furnished  with  no  better  means  of  ob- 
taining written  evidence  than  what 
the  immediate  custody  and  possession 
of  the  party  who  was  interested  in 
the  production  of  it,  or  the  voluntary 
favour  of  those  in  whose  custody  the 
required  instruments  might  happen 
to  be  afforded.  The  courts  of  com- 
mon law,  therefore,  in  order  to  ad- 
minister the  justice  they  have  been 
in  the  habit  of  doing  for  so  many 
centuries,  must  have  employed  the 
same  or  similar  means  to  those  which 
•we  find  them  to  liave  in  fact  used 
from  the  time  of  Charles  the  Second, 
at  least,  according  to  the  entries  be- 
fore referred  to;   unless  indeed  it  is 


to  be  inferred  from  the  circumstance 
of  those  particular  entries  being 
found  to  respect  books  and  papers  in 
the  custody  of  rectors,  vicars,  and 
church  wardens,  that  the  compulsory 
power  of  the  court  related  only  to 
books  and  jiapors  of  that  description, 
a.nd  producible  only  by  such  persons, 
and  upon  a  question  of  nonage 
merely ;  a  supposition  to  which  we  can 
by  no  means  accede.  They  may  be 
taken  therefore  as  known  and  re- 
corded special  instances  of  a  general 
practice  to  compel  by  writ  the  pro- 
duction of  necessary  written  testi- 
mony at  the  tral  of  suits  at  law." 
Amey  v.  Long,  9  East  473,  48;( 
(1808),  per  Lord  Ellenborough,  C.  J. 
3.  "  While  a  subpoena  duces  tecum 
ordinarily  contains  the  ad  testifican- 
dum clause,  this  cannot  be  regarded 
as  essential  to  its  validity.  The  powe" 
to  compel  tile  production  of  docu- 
ments is,  of  course,  not  limited,  to 
those  cases  where  it  is  sought  merely 
to  supplement  or  aid  the  testimony 
cl"  the  person  required  tc  produce 
them.  The  production  may  be  en- 
forced independently  of  his  testimony, 
and  it  was  held  long  since  that  the 
writ  of  subpoena  duces  tecum  was 
adequate  for  this  purpose  •  *  * 
Where  the  subpoena  duces  tecum  con- 
tains the  usual  ad  testificandum 
clause,  still  it  is  not  necessary  for  the 
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Whether  the  process  of  the  court  has  been  oheyed,  in  respect  to 
a  subpoena  duces  tecum,  is  a  matter  concerning  which  the  court 
may  require  to  be  informed  as  a  preliminary  to  the  trial.* 


§  3616.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena  Duces  Tecum);  Requirement  as 
to  Certainty  of  Description  of  Writings. — A  subpoena  duces  tecum- 
should  describe  the  writings,  which  it  is  desired  to  have  produced, 
with  reasonable  certainty.  It  is  essential  that  this  requirement,  as 
to  the  description  of  the  writings  desired  should  be  complied  with, 
and  that  it  should  not  be  in  the  nature  of  an  omnibus  subpoena,  to 
enable  a  party  to  conduct  a  search  through  a  mass  of  papers  for  the 
purpose  of  ascertaining  whether  there  may  be  any  evidence  favor- 


party  requiring  the  production  to 
have  the  person  producing  the  docu- 
ments sworn  as  a  witness.  They  may 
be  proved  by  others.  *  *  *  Treating 
the  requirement  to  produce  as  sepa- 
rable from  the  requirement  to  testify 
generally  what  one  knows  in  the 
cause,  it  follows  that  the  latter  may 
be  omitted  from  the  subpoena  with- 
out invalidating  the  former.  This 
course  does  not  impair  any  right 
eiHier  of  the  opposing  party  or  of  the 
person  responding  to  the  subpoena.'' 
Wilson  V.  United  States,  231  U.  S. 
361,  373,  31  S.  Ct.  538,  55  L.  ed.  771 
(1911),  per  Mr.  Justice  Hughes. 

"  I  always  thought  that  a  sub- 
poena duces  tecum  had  two  distinct 
objects,  and  that  one  might  be  en- 
forced without  the  other."  Perry  v. 
Gibson,  1  A.  &  B.  48,  49  (1834),  per 
Parke,  J. 

4.  "  That  the  court,  before  com- 
pelling parties  to  announce  for  trial, 
may  ascertain  whether  its  progress 
has  been  obeyed  is  not  only  common 
sense,  but  is  a  usage  as  old  as  the 
existence  of  courts  and  is  one  need- 
ing no  defense.  To  this  end  witnesses 
are  called  prior  to  announcement  for 
trial.      To   call   for    the    presence   of 


documents  ordered  produced  by  a  sub- 
poena duces  tecum  in  nowise  d£fers 
in  essence  and  quality  from  a  call 
of  witnesses  themselves.  *  *  In  a 
lofty  conception  ot  the  administration 
of  justice  is  there  room  for  the  pe- 
stiferous notion  that  a  trial  is  a  trap 
to  catch  a  party  litigant?  Must  he 
announce  ready  before  he  knows  the 
process  of  the  court  has  been  obeyed, 
which  said  process,  in  turn,  is  the  only 
means  the  law  provides  for  getting 
ready?  Is  he  to  announce  ready  only 
to  find  in  the  thrall  and  throes  of 
the  trial,  when  too  late  to  help  him- 
self, that  papers  essential  to  the  hear- 
ing were  not  produced  under  a  timely 
subpoena?  Would  a  party  in  such  fix 
be  entitled  to  a  continuance  when  he 
had  not  used  diligence  by  way  of  in- 
quiry in  preparation  for  trial,  or  must 
he  be  cast  as  of  course  because  he 
cannot  go  on,  absent  the  papers?  We 
all  know  it  is  the  immemorial  right 
of  courts  to  see  that  their  process 
lias  been  obeyed  as  a  preliminary  to 
the  actual  trial  tself.  To  that  situ- 
ation the  maxim  applies:  Cursus  cur- 
iae est  lex  curiae."  Shull  v.  Boyd, 
251  Mo.  452,  473,  158  S.  W.  313 
(1913),  per  Lamm,  J. 
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able  to  him  of  whicli  he  may  avail  himself.^  In  other  words,  as  it 
is  frequently  expressed,  a  party  will  not  be  allowed  the  use  of  such 
process  for  the  purpose  of  conducting  a  mere  "  fishing  expedi- 
tion." 2  A  degree  of  certainty  which  is  practicable,  considering 
the  circumstances  of  the  case,  will,  however,  satisfy  the  require- 
m.ent. 


§  3617.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena  Duces  Tecum);  Duty  of  Wit- 
ness.—  In  case  of  such  a  subpoena  it  is  not  for  the  witness  to 
determine  whether  the  writings  are  privileged  or  relevant;  where 
the  subpoena  specifies  them  with  such  sufficient  certainty  as  to 
inform  him  of  what  is  desired  it  is,  as  a  general  rule,  his  duty  to 
comply  with  the  mandate  of  the  court  and  submit  them  for  the 
inspection  of  the  presiding  judge,  who  will  then  decide  the  ques- 
tions of  privilege  and  relevancy,  although  it  may  happen  that  a 


§  3616-1.  California. — Ew  parte 
Jaynes,  70  Cal.  638,  13  Pac.  117 
(1886). 

Georgia. — See  Ex  parte  Calhoun,  87 
<3a.  359,  13  S.  E.  694   (1891). 

Missouri. — State  v.  Davis,  117  Mo. 
614,  23  S.  W.  759  (1893)  ;  Ed)  parte 
Brown,  72  Mo.  83,  37  Am.  Rep.  420 
(1880). 

Pennsylvania. — American  Car  & 
Foundry  Co.  v.  Alexandria  Water  Co. 
221  Pa.  St.  529,  70  Atl.  867,  128  Am. 
St.  Rep.  749    (1908). 

Texas. — Ex  parte  Gould,  60  Tex. 
Cr.  442,  132  S.  W.  364   (1910). 

United  States. — Hoppe  v.  Ostran- 
der  &  Co.,  183  Fed.  786  (1910); 
United  States  v.  Terminal  R.  Assn., 
154  Fed.  268  (1907):  Murray  v. 
Louisiana,  163  U.  S.  101.  16  Sup.  Ct. 
990,  41  L.  ed.  87  (1896);  United 
States  V.  Hunter,  15  Fed.  712   (1882). 

"  Some  degree  of  certainty  is  un- 
doubtedly required  in  undertaking  to 
specify  the  papers,  and  we  have 
looked  through  books  which  have  been 
referred  to  by  counsel  and  others  and 
we  find  the  law  and  practice  quite 
well  settled.     Tt  is  this:   The  papers 


are  required  to  be  stated  or  specified 
only  with  that  degree  of  certainty 
which  is  practicable,  considerng  all 
the  circumstances  of  the  case,  so  that 
the  witness  may  be  able  to  know  what 
is  wanted  of  him,  and  to  have  the 
papers  on  the  trial,  so  that  they  can 
be  used,  if  the  court  shall  then  deter- 
mine that  they  are  competent  and 
relevant  evidence.''  United  States  v. 
Babcock,  24  Fed.  Cas.  No.  14,484,  3 
Dill  C.  C.  566  (1876),  per  Dillon,  J. 

8.  "  Anything  in  the  nature  of  a 
mere  fishing  expedition  is  not  to  be 
encouraged.  Where  the  plaintiff  will 
swear  that  some  specific  book  con- 
tains material  or  important  evidence, 
and  sufficiently  describes  and  identi- 
fies what  he  wants,  it  is  proper  that 
he  should  have  it  produced.  But  this 
does  not  entitle  him  to  have  brought 
in  a  mass  of  books  and  papers  in 
order  that  he  may  search  them 
through  to  gather  evidence."  Ameri- 
can Car  &  Foundry  Co.  v.  Alexandria 
Water  Co.  221  Pa.  St.  529.  535,  70 
Atl.  867,  128  Am.  St.  749  (1908),  per 
Potter,  J. 
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failure  to  produce  them  may,  in  some  cases,  be  excused.^  Nor 
will  his  failure  to  appear  for  the  purpose  of  testifying  as  required 
by  such  a  subpoena  be  justified  by  the  fact  that  it  may  contain 
directions  to  produce  books  and  papers  in  violation  of  his  rights.^ 
In  case  such  a  subpoena  is  directed  to  a  corporation,  an  officer 
thereof  in  whose  custody  the  books  or  other  documents  called  for 
may  be,  should  obey  the  summons.^ 


§  3618.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena  Duces  Tecum);  As  an  Unreason- 
able Search  and  Seizure. — The  Fourth  Amendment  to  the  Con- 
stitution of  the  United  States,  as  to  unreasonable  search  and  seiz- 
ure, was  not  intended,  and  does  not  operate,  to  deprive  courts  of 
their  rights,  in  respect  to  the  issuance  and  enforcement  of  lawful 
process.  It,  therefore,  follows  that  a  subpoena  duces  tecum,  which 
is  suitably  specific  and  properly  limited  in  its  scope  and  calls  for 
the  production  of  documents,  which,  as  against  their  lawful  owner 
to  whom  the  writ  is  directed,  the  party  procuring  its  issuance  is 


§  3617-1.  Chaplain  v.  Briscoe,  5 
Sm.  &  M.  (Miss.)  198  (1845);/™  re 
Hirsch,  74  Fed.  928  (1890)  ;  Johnson 
Steel  Street  Eail  Co.  v.  North  Branch 
Steel  Co.,  48  Fed.  191  (1891); 
United  States  v.  Hunter,  15  Fed.  712 
(1882). 

"  There  are  circumstances  in  re- 
spect of  which  the  production  of  an 
instrument,  required  in  the  terms  of 
-A  subpoena,  would  not  be  enforced  by 
the  authority  of  the  court.  *  ♦  * 
And,  to  be  sure,  though  it  will  be 
always  prudent  and  proper  for  a  wit- 
ness, served  with  such  a  subpoena,  to 
be  prepared  to  produce  the  specified 
papers  and  instruments  at  the  trial, 
if  it  be  at  all  likely  that  tlie  judge 
will  deem  such  production  fit  to  be 
there  insisted  upon ;  yet  it  is  in  every 
instance  a  question  for  the  considera- 
tion of  the  .I'udge  at  Nisi  Prius, 
whether,  upon  the  principles  of  rea- 
son and  equity,  such  production 
should  be  required  by  him,  and  of 
the  Court  afterwards,   whether,  hav- 


ing been  there  withheld,  the  party 
should  be  punished  by  attachment.  * 
Upon  the  whole,  therefore,  as  to  the 
general  question,  whether  a  writ  of 
subpoena  duces  tecum  to  be  a  writ  of 
compulsory  obligation  and  effect  in 
the  law;  we  are  of  opinion  that  it  is." 
Amey  v.  Long,  9  East.  473,  485 
(1808),  per  Lord  Ellenborough,  C.  J. 

2.  Leber  v.  United  States,  170  Fed. 
881,  96  C.  C.  A.  57   (1909). 

3.  Officers  of  a  corporation,  in 
wliose  custody  the  books,  called  for 
by  a  subpoena  duces  tecum  are  must 
obey  the  writ,  though  directed  to  the 
corporation.  "  Concluding,  then,  that 
the  subpoena  was  valid  and  that  its 
service  imposed  upon  the  corpora- 
tion the  duty  of  obedience,  there  can 
be  no  doubt  that  the  appellant  was 
likewise  bound  by  it  unless,  with  re- 
spect to  the  books  described,  he  could 
claim  a  personal  privilege.  A  com- 
mand to  the  corporation  is  in  effect  a, 
command  to  those  who  are  officially 
reponsible    for    the    conduct    of    its 
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entitled  to  have  produced,  is  not  violative  thereof.-*  On  the  other 
hand,  however,  this  provision  and  others  of  a  like  nature  in  state 
constitutions  have,  for  their  object,  the  protection  of  the  individual 
in  respect  to  his  chattels,  papers  and  the  like.  A  party  will  be  pro- 
tected in  his  rights  to  his  personal  papers,  documents  and  writings 
against  any  act  which  may  be  construed  as  amounting  to  an  un- 
reasonable search  and  seizure.  It  may  happen  therefore,  that  a 
subpoena  duces  tecum  may  be  of  such  a  broad  and  sweeping  char- 
acter as  to  come  within  the  meaning  of  the  phrase,  "  unreasonable 
search  and  seizure."  In  any  such  case  the  aid  of  the  court  by  such 
a  process,  should  be  refused." 


affairs.  If  they,  apprised  of  the  writ 
directed  to  the  corporation,  prevent 
compliance  or  fail  to  take  appropri- 
ate action  within  their  power  for  the 
performance  of  the  corporate  duty, 
they,  no  less  than  the  corporation  it- 
self, are  guilty  of  disobedience  and 
may  be  punished  for  contempt."  VVil- 
on  V.  United  States,  221  U.  S.  361, 
376,  31  S.  Ct.  338,  55  L.  ed.  771 
(1911),  per  Mr.  Justice  Hughes. 

§  3618-1.  Wilson  v.  United  States, 
221  U.  S.  361,  31  S.  Ct.  538,  55  L.  ed. 
771   (1911). 

2.  "The  right  of  the  people  to  be 
secure  against  unreaonable  or  un- 
necessary seizure  of  their  private 
papers  and  documents  is  justly  regard- 
ed as  a  highly  sacred  one — so  much 
so,  in  fact,  that  the  people  them- 
selves have  taken  the  pains  in  express 
written  terms  to  guarantee  and  safe- 
guard its  perfect  enjoyment.  (Const, 
art.  1,  sec.  19).  In  no  case,  therefore, 
should  a  person  be  forced  to  sur- 
render his  private  books  and  papers 
to  another  who  does  not  claim  to  own 
or  have  any  interest  in  them  except 
upon  convincing  proof  that  such 
books  or  papers  contain  evidence 
which  materially  affects  the  rights  in 
litigation  of  the  person  demanding 
them.  *  ♦  •  We  do  not,  of  course,  in- 
tend to  be  understood  as  saying  that 
there  is  no  power  in  the  court  to  com- 


pel the  production  of  private  booka 
and  papers,  or  that  such  power  is  in- 
ccnsistent  with  the  constitutional 
provision,  for  'when  a  witness  is  m 
court,  no  matter  how  brought  there, 
and  discloses  the  fact  that  he  has  a 
paper,  document,  or  book  which 
would  be  evidence  in  favor  of  the 
party  desiring  it,  he  may,  in  a  proper 
case,  be  rightfully  ordered  to  produce 
it.'  {Ex  parte  Clarke,  126  Cal.  238, 
[77  Am.  St.  Rep.  176,  58  Pac.  546,  4& 
L.  R.  A.  835]).  But  what  we  do  in- 
tend to  say  is  that  such  power  can  be 
exercised  by  the  court  only  where  the 
facts  clearly  and  without  question 
warrant  it,  and  that  such  facts  must 
be  produced,  manifestly,  only  through 
the  instrumentality  of  competent  and 
not  hearsay  evidence.  *  *  *  There 
are,  in  other  words,  two  essential 
facts  which  must  be  made  to  appear 
by  clear  and  unequivocal  proof  as  a 
condition  precedent  to  the  right  of  a 
court  to  require  a  person  to  deliver 
up  for  examnation  by  a  court  his 
private  books  and  papers,  viz.:  1. 
That  such  person  has  a  book  or 
paper  or  document  containing  evi- 
dence material  to  the  issue  before  tho 
court;  3.  That  the  precise  booK  or 
paper  or  document  containing  such 
evidence  be  designated  or  so  described 
as  that  it  may  he  identified.  The  last 
mentioned  requisite  is.  in  point  of  ini- 
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portanoe.  equal  with  or,  if  there  be 
sny  difference,  paramount  to  the  first, 
for,  however  much  proof  may  be  ad- 
duced of  the  materiality  of  the  evi- 
dence, the  constitutional  right  of 
people  to  be  protected  against  the  un- 
lawful seizure  of  their  private  docu- 
ments forecloses  authority  in  the 
courts  to  order  a  general  or  indis- 
criminate ransacking  of  one's  private 
books,  papers  and  documents  as  the 
means  for  locating  the  desired  evi- 
dence." Kullman,  Salz  &  Co.  v.  Su- 
perior Court  15  Cal.  App.  276,  114 
Pae.  589    (1911),  per  Hart,  J. 

"  The  33rd  section  of  our  bill  of 
rights  declares  ♦  ♦  •  that  the  people 
ought  to  be  secure,  in  their  papers, 
from  unreasonable  searches,  ami 
whether  a  subpoena  duces  tecum,  for 
papers,  or  search  warrant  for  chat- 
tels, be  issued,  the  spirit  of  that  sec- 
tion demands  that  while  in  the  lat- 
ter case  there  must  be  probable  cause, 
supported  by  oath  or  affirmation 
with  a  description  in  the  warrant  of 
the  place  to  be  searched,  or  the  thing 
to  be  searched  for,  in  the  other,  it 
shall  at  least  give  a  reasonable  ac- 
curate description  of  the  paper 
wanted,  either  by  its  date,  title,  sub- 
stance or  the  subject  it  relates  to, 
and  that  it  shall  be  shown  to  the 
court  or  authority  issuing  the  process 
that  there  is  a  cause  pending  in  a 
court  and  that  the  ler  is  material 
as  evidence  in  the  cause.  To  permit 
an  indiscriminate  search  among  all 
the  papers  in  one's  possession  for  no 
particular  paper,  but  some  paper, 
Avhich  may  throw  some  light  on  some 
issue  involved  in  the  trial  of  some 
cause  pending,  would  lead  to  conse- 
quences than  can  be  contemplated 
only  with  horror,  and  such  a  process 
is  not  to  be  tolerated  among  a  free 
people."  Ex  parte  Brown,  73  Mo.  83, 
93,  37  Am.  Kep.  426  (1880),  per 
Henry,  J. 

"  We  are  also  of  opinion  that  an 


order  for  the  production  of  books  and 
papers  may  constitute  an  unreason- 
able search  and  seizure  within  the 
Fourth  Amendment.  While  a  search 
ordinarily  implies  a  quest  by  an  offi- 
cer of  the  law,  and  a  seizure  contem- 
plates a  forcible  dispossession  of  the 
owner,  still  *  *  *  the  substance  of 
the  oflfense  is  tne  compulsory  produc- 
tion of  private  papers,  whether  under 
a  search  warrant  or  a  subpoena  duces 
tecuTn,  against  which  the  person,  be 
he  individual  or  corporation,  is  en- 
titled to  protection.  Applying  the 
test  of  reasonableness  to  the  present 
case,  we  think  the  subpoena  duces 
tecum,  is  far  too  sweeping  in  its 
terms  to  be  regarded  as  reasonable. 
It  does  not  require  the  production  of 
a  single  contract,  or  of  contracts  with 
a  particular  corporation,  or  a  limited 
number  of  documents,  but  all  under- 
standings, contracts,  or  correspon- 
dence between  the  Mac  'Andrews  & 
J'orbes  Company,  and  no  less  than  six 
different  companies,  as  well  as  all  re- 
ports made,  and  accounts  rendered  by 
such  companies  from  the  date  of  the 
organization  of  the  Mac  Andrews  & 
J'orbes  Company,  as  well  as  all  letters 
received  by  that  company  since  its 
organization  from  more  than  a  dozen 
different  companies,  situated  in  seven 
different  states  in  the  Union.  If  the 
writ  iiad  required  the  production  of 
all  the  books,  papers  and  documents 
found  in  the  office  of  the  Mac  Andrews 
&  Forbes  Company,  it  would  scarcely 
be  more  universal  in  its  operation,  or 
more  completely  put  a  stop  to  the 
business  of  that  company.  Indeed,  it 
is  difficult  to  say  how  its  business 
could  be  carried  on  after  it  had  been 
denuded  of  this  mass  of  material, 
which  is  not  shown  to  be  necessary  in 
the  prosecution  of  this  case,  and  is 
clearly  in  violation  of  the  general 
principle  of  law  with  regard  to  the 
particularity  required  in  the  descrip- 
tion   of    documents    necessary    to    a 
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§  3619.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Subpoena  Duces  Tecum);  Application  for. 

— In  case  of  an  application  to  the  court  for  a  subpoena  duces  tecum 
it  is  generally  regarded  as  essential  that  the  petition  should  set 
forth  facts  sufficient  to  inform  the  court  as  to  what  writings  are 
desired  and  to  show  in  what  respect  they  are  relevant  or  material.' 


search  warrant  or  subpoena.  Doubt- 
leas  many,  if  not  all,  of  these  docu- 
ments may  ultimately  be  required,  but 
some  necessity  should  be  shown, 
either  from  an  examination  of  the 
witnesses  orally,  or  from  the  known 
transactions  of  these  companies  with 
the  other  companies  implicated,  or 
some  evidence  of  their  materiality 
produced,  to  justify  an  order  for  the 
production  of  such  a,  mass  of  papers. 
A  general  subpoena  of  this  descrip- 
tion is  equally  indefensible  as  a 
search  warrant  would  be  if  couched  in 
similar  terms."  Hale  v.  Henkel,  zOL 
V.  S.  43,  76,  26  S.  Ct.  370,  50  L.  ed. 
652,  per  Mr.  Justice  Brown  (  holding 
however  in  this  case  that  this  objec- 
tion to  the  subpoena  did  not  go  to  the 
validity  of  an  order  committing  the 
petitioner  for  contempt) . 

§  3619-1.  "The  application  for 
the  subpoena  duces  tecum  is,  indeed 
indefinite  and  in  nowise  purports  to 
state  the  facts  from  which  it  could  be 
ascertained  by  the  court  that  the 
documents,  books  and  papers  sought 
fo  be  adduced  are  in  any  wise  perti- 
nent or  relevant  to  the  issues  in  the 
case  in  which  it  was  issued.  Such 
application  merely  recites  that  those 
documents,  books,  papers,  records,  etc. 
'■  constitute  material  evidence  to  the 
jilaintiiT's  cause  and  it  is  necessary 
to  have  the  same  at  the  trial  of  said 
cause,"  and  this  is  the  sum  total  of 
the  recital  touching  that  matter. 
The  law  is  well  settled  that  to  entitle 
a  party  to  u,  subpoeva  duces  tecum 
requiring  a  witness  not  a  party  to 
the  action,  as  hero,  to  produce  books 
»nd  documents  in  his  possession,  it  is 


not  suffiicient  to  allege  merely  the 
documents  are  material  and  relevant 
to  the  issues  in  the  case,  but  the  facts 
that  will  enable  the  court  to  deter- 
mine that  they  are  prima  facie  ma- 
terial and  relevant  must  be  set  out." 
State  ex  rel  Ozark  Cooperage  &  Lum- 
ber Co.  V.  Wurdeman,  176  Mo.  App. 
540,  545,  158  S.  W.  436  (1913),  per 
Nortoni,  J. 

In  the  case  of  telegrams,  "  when 
the  district  attorney,  either  upon  his 
own  motion  or  at  the  instance  of  the 
grand  jury,  applies  for  the  subpoena, 
he  should  state  that  there  is  a-  ques- 
tion either  pending  before  the  grand 
jury  or  the  court,  or  which  is  intend- 
ed to  be  brought  before  the  grand 
jury  or  court,  as  the  case  may  be,  in 
which  certain  telegrams  sent  from  or 
received  at  the  telegraph  office  in 
charge  of  the  witness  named,  are 
believed  to  be  pertinent  to  the  ques- 
tion to  be  considered,  and  should 
state  the  names  of  the  parties  send- 
ing or  receiving  the  telegrams,  and 
should  further  state  the  periods  be- 
tween which,  or  the  day  upon  which, 
sent  or  received,  which  should  be  a 
reasonable  time;  or  if  the  names  of 
the  parties  should  not  be  known,  then 
the  time  should  be  stated,  and  the 
subject  matter  which  the  dispatches 
are  supposed  to  contain,  or  to  which 
they  are  supposed  to  relate,  in  either 
case,  in  order  that  the  court  or  judge 
ordering  the  subpoena  may  have  some 
means  of  judging  the  relevancy  of  the 
testimony  sought."  United  States  v. 
Hunter,  15  Fed.  712,  714  (1882),  per 
Hill,  J. 
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It  is  not  regarded  as  sufficient  for  the  mover  to  allege,  in  his  peti- 
tion for  such  a  subpoena,  "  that  the  documents  desired  are  material 
and  relevant  to  the  issue  in  that  cause,"  such  an  allegation  being  a 
mere  conclusion  of  law;  the  facts  should  be  set  out  leaving  it  for 
the  court  to  determine  v^hether  the  relief  sought  should  be  granted.^ 
It  must  appear  that  the  vsrritings  desired  are  relevant  and  ma- 
terial,^ though,  in  this  respect,  the  court  will  not  be  governed  by 


2.  "The  important  question  to  be 
determined  is  whether,  on  an  applica- 
tion for  a  subpoena  duces  tecum,  it  is 
sufficient  for  the  mover  to  allege 
merely  '  that  the  documents  desired 
are  material  and  relevant  to  the  issue 
in  that  cause '  as  alleged  in  the  pe- 
tition, or  whether  the  facta  should 
be  set  out  sufficiently  full  in  order  to 
enable  the  court  to  determine  whether 
the  documents  to  be  produced  are  in 
fact  at  least  prima  faoi.e  material  and 
relevant  to  the  issue  of  the  cause.  As 
a  general  rule,  conclusions  of  law  are 
not  sufficient  in  any  pleading.  The 
pleader  must  state  the  facts  and  it  is 
for  the  court  to  determine,  from  a 
consideration  of  them,  whether  they 
are  sufficient  in  law  to  entitle  the 
party  to  the  relief  sought.  Does  that 
rule  apply  to  a  petition  for  a  sub- 
poena duces  tecum  f  It  is  important 
to  remember  that  the  documents  are 
not  souglit  from  one  of  the  parties  to 
the  action,  nor  for  the  purpose  of  dis- 
covery, but  as  evidence  in  the  pos- 
session of  the  witness  who  is  not  a 
party  to  this  action  *  *  •  The  alle- 
gation of  counsel  in  the  petition  that 
the  evidence  is  material  or  relevant 
is  but  a  conclusion  of  law.  It  is  for 
the  court  to  determine  from  the  facts 
set  out  in  the  petition,  or  perhaps 
other  proofs,  whether  the  documents, 
when  produced,  will  be  relevant  and 
material.  In  my  opinion  in  order 
to  entitle  a  party  to  a  subpoena  duces 
tecum  requiring  a  witness  not  a  party 
to  the  action  to  produce  books  and 
documents  in  his  possession,  it  is  not 


sufficient  to  allege  merely  that  the 
documents  required  are  material  or 
relevant  to  the  issue;  but  the  facts 
which  will  show  the  court  that  they 
are  relevant  and  material  must  be  set 
out.  in  order  to  enable  the  court  to 
determine  that  fact."  United  Statea 
V.  Terminal  R.  Assn.,  154  Fed.  368, 
269,  272  (1907),  per  Trieber,  J. 

3.  United  States  v.  Terminal  K. 
Assn.,  154  Fed.  368  (1907);  United 
States  V.  Hunter,  15  Fed.  713 
(1883);  See  also,  Bentley  v.  State, 
107  111.  App.  345  (1903).  following 
Bentley  v.  People,  104  111.  App.  353 
(1902). 

"  A  party  undoubtedly  has  the 
right  to  invoke  the  process  of  the 
court  to  compel  the  attendance  of 
witness  and  the  production  of  such 
papers  as  are  material  to  his  case; 
but  neither  the  right  of  a  party  nor 
the  power  of  the  court  extends  beyond 
this.  A  party  has  no  right,  and  the 
court  has  no  power  to  compel  the 
production,  either  in  court  or  before 
a  magistrate,  of  the  private  papers  of 
a  witness  which  are  not  relevant  and 
material  to  the  case.  Any  practice 
which  sanctions  such  a  proceeding  is 
unwarranted  and  an  -infringement 
upon  a  fundamental  personal  right 
guaranteed  by  the  federal  constitu- 
tion. The  courts  have  always  recog- 
nized this  protection  to  the  individ- 
ual, secured  by  our  organic  law. 
Such  recognition  is  seen  in  the  dis- 
tinction which  is  made  between 
a  subpoena  ad  testificandum  and  a 
tecum.      The   former 
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the  same  strict  rules  as  will  affect  its  determination  of  the  admis- 
sibility of  the  evidence  at  the  final  hearing;  a  prima  facie  case 
sufficient  to  create  a  reasonable  belief  that  the  evidence  furnished 
by  the  documents  is  relevant  or  material  is  all  that  the  proponent 
vpill  ordinarily  be  required  to  establish.* 

§  3630.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode    of   Procuring;   Subpoena    Duces    Tecum);    Statutes. — 

Statutory  or  code  provisions,  in  respect  to  the  issuance  of  a  sub- 
poena duces  tecum,  are  frequently  controlling  and  should  be  fol- 
lowed. ■'■  Where  the  statute  prescribes  certain  requisites,  in  con- 
nection with  the  issuance  of  such  a  subpoena  or  the  taking  of  any 
steps  subsequent  thereto,  they  should  be  complied  with.  Thus 
where,  after  one,  a  private  secretary  of  the  defendant,  refused  to 
obey  such  a  summons,  although  admitting  his  possession  of  the 
writings,  the  court  denied  an  oral  motion  for  an  order  requiring 
the  defendant  to  produce  the  documents,  the  ruling  was  held  to  be 
correct,  as  the  statute  provided  in  such  case  that  the  application 
for  the  order  must  be  based  upon  a  petition  stating  the  facts  ex- 
pected to  be  proved  by  the  papers.^ 

is  a  process  of  right,  while  the  latter  ground  for  supposing  that  they 
is  addressed  to  the  discretion  of  the  would  be  evidence  between  the  par- 
court.  Discretion  here  does  not  mean  ties  upon  the  record,  and  I  do  not 
that  the  court  has  power  to  refuse  think  that  the  court  ought  to  com- 
the  compulsory  production  of  a  paper  pel  the  private  documents  of  a  third 
which  is  material  evidence  in  the  person  to  be  produced,  without  some 
■case,  but  that,  before  compelling  its  ])robability,  to  say  the  least,  of  their 
production  by  a  subpoena  duces  being  useful  for  some  purpose  be- 
iecum,  it  will  sufficiently  inquire  into  tween  the  parties.  Upon  this  ground, 
tlie  matter  to  determine  if  the  evi-  with  entering  into  the  other  objec- 
dence  appears  to  be  material,  and  if  tions,  and  without  giving  any  opin- 
not  satisfied  on  this  point,  will  de-  ion  upon  them,  I  think  that  the  court 
dine  to  issue  the  writ."  Dancel  >'.  cught  not  to  interfere."  Ph?lps  v. 
Goodyear  Shoe  Mfg.  Co.,  128  Fed.  Prothero,  3  De  Gex  &  Sm.  274,  290 
753,  760   (1904),  per  Colt,  C.  J.  (1847),  per  Vice-Chancellor  Bruce. 

"  My  impression  is  that  on  a  mo-  4.  United    States    v.    Terminal    R. 

tion  of  this  kind  the  court  is  bound  Assn.,  154  Fed.  268   (1907). 

to  exercise  a  discretion  not  to  order  §    3620-1.      Gaynor    v.    New    York 

a    document    to    be    produced    unless  Breweries  Co.,  154  App.  Div.  (jST.  Y.  ) 

some    reason    is    shown    rendering    it  881,     138     Suppl.     899     (1912)      (not 

probable  that  it  will  be  evidence  lie-  issued  by  and  under  the  hand  of  the 

tween  the  parties  in  the  cause.    Now.  .judge  as  required  by  §  854  Code  Civ. 

as  to  the  documents  in  question — be-  Proc). 

yond  the  contract — I  do  not  f.ce  any  2.  Beebe  &  Co.  v.  Equitable  Mutual 
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§  3621.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring);  Habeas  Corpus  ad  Testificandum. —  If  it 
should  happen  that  the  person  desired  as  a  witness  is  detained, 
under  process  of  law,  in  a  prison  or  other  institution  of  a  similar 
nature,  in  consequence  of  which  he  would  be  unable  to  appear  in 
court,  his  presence  may  be  obtained  by  a  writ  of  habeas  corpus  ad 
testificandum  J  the  granting  of  which  was  a  matter  of  discretion  at 
common  law,^  the  power  in  this  respect,  being  inherent.^     The 


life  and  Endownment  Association,  76 
Iowa  129,  40  N.  W.  122,  decided  under 
Iowa  Code,  §§  3685-3687. 

§•3621-1.  Hayden  v.  Com.,  140 
Ky.  634, 131  S.  W.  531  (1910)  ;  People 
V.  Sebring,  14  Misc.  R.  (N.  Y.)  31, 
35  N.  Y.  Suppl.  337  (1895)  ;  Noble  v. 
Smith,  5  Johns.  (N.  Y.)  357*  (1810)  ; 
Mx  parte  Harris,  73  N.  C.  65  (1875)  ; 
In  re  Thaw,  166  Fed.  71,  91  C.  G.  A. 
657    (1908). 

"  The  writ  of  habeas  corpus  ad  tes- 
tificandum is  a  very  ancient  one,  and 
was  grantable  at  the  discretion  of  the 
courts  at  common  law.  It  was  a  pro- 
cess whereby  the  attendance  of  wit- 
nesses was  compelled,  and  it  was  em- 
ployed to  bring  tl  e  witness  before 
the  court,  whether  in  custody  await- 
ing trial,  or  when  undergoing  sen- 
tence. Adam's  case,  3  Keb.  51;  Rex. 
V.  Burbage,  3  Burr.  1440;  The  King 
V.  Sayer,  Fortescue's  Rep.  396 ;  Rex  v. 
Rodman,  Cowp.  a.  p.  672;  2  Tidd. 
Prao.  (91th  Ed.)  809;  Starkie  on 
Evid.  104;  4  Bac.  Ab.  565-6;  2  Phil, 
on  Evi.  sec.  351;  Geery  v.  Hopkins,  3 
Sd.  Raym.  851;  1  Greenlf.  on  Evi., 
sec.  313 ;  Trial  of  Sir.  John  Friend,  13 
Howell  St.  Tr.  1.  And  there  are  in- 
stances where  the  state  courts  have 
issued  the  writ  in  question,  where  the 
wifness  was  in  custody  or  undergoing 
sentence.  The  instances  of  the  issu- 
ance of  such  a  writ  are  not  frequent 
in  the  state  courts,  but  whenever  they 
occur,  or  are  referred  to,  they  dis- 
tinctly recognize  the  principle,  and 
the  undoubted  right  of  a  defendant 
33 


in  a  criminal  case  to  have  it  enforced. 
Shanks  Case,  15  Abb.  Pr.  (N.  S.)  38; 
In  re  Mason,  8  Mich.  70;  Koecker  v. 
Koecker,  7  Phila.  364.  The  statutes  of 
several  states  expressly  enforce  tliis 
right  of  a  defendant,  when  accused 
of  crime,  and  his  witness  is  under  sen- 
tence for  a  crime,  in  the  penitentiary, 
or  elsewhere."  Ein  parte  Marmaduke, 
91  Mo.  228,  251,  4  S.  W.  91,  60  Am. 
Rep.  350  (1886),  per  Sherwood,  J.,  in 
dissenting  opinion. 

In  an  action  for  divorce  brought  by 
the  wife,  where  at  the  time  of  trial 
the  husband  was  imprisoned  in  a. 
penitentiary,  making  it  impossible  for 
him  to  attend  trial  without  the  aid 
of  the  court,  it  was  held  tliat  the 
court  should  have  granted  his  pe- 
tition for  a  writ  of  AoSetis  corpus  ad 
testificandum.  "  We  also  hold  tliat 
it  was  error  to  refuse  to  grant  the 
petition  of  the  defendant  for  a  writ 
of  habeas  corpus  ad  testificandum. 
When  the  case  was  called  for  trial 
the  defendant  was  imprisoned  in  the 
penitentiary  at  Joliet,  so  that  it  was 
impossible  for  him  to  be  present  at 
the  trial  without  the  aid  of  tlie  court. 
While  tlie  disposition  of  such  a  pe- 
tition is  within  the  discretion  of  the 
court,  yet  we  are  inclined  to  hold  that 
a  prisoner  confined  within  the  juris- 
diction of  the  court  is  in  most  cases 
entitled  to  the  aid  of  the  court  in  ob- 
taining his  presence  at  a  trial  where 
he  is  a  defendant.  •  *  •  It  is  not 
a  sufficient  answer  to  say  that  oppos- 
ing counsel  will  admit  that  if  pres- 
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granting  of  an  order  for  the  attendance  of  such  a  person  in  court 
rests  in  the  sound  discretion  of  the  presiding  judge.'  It  is  a  matter 
for  him  to  determine  in  the  exercise  of  sound  reason.  If  he  should 
be  satisfied  that  the  purposes  of  justice  will  be  equally  as  well 
accomplished,  and  the  statute  permits  of  it,  he  may  refuse  the 
order  and  direct  the  taking  of  the  deposition  of  the  imprisoned 
person.* 


ent  defendant  would  testify  as  set 
forth  in  the  petition.  His  presence 
in  court  to  face  the  complainant  and 
the  witnesses  and  to  assist  his  coun- 
sel during  the  trial,  are  rights  of 
which  he  should  not  be  deprived  ex- 
cept under  extraordinary  circum- 
stances.'' Van  Vlissingen  v.  Van' 
Vlissingen,  173  111.  App.  124,  126 
(1912),  per  McSurley,  J. 

2.  "  '  Subpoena  ad  testificandum ' 
is  an  expression,  whatever  the  official 
hand  clothed  with  the  right  to  issue 
it,  of  inherent  power  possessed  by 
courts  having  the  power  to  hear  and 
determine  causes  of  controversy  to 
call  for  proofs  of  the  facts  involved 
and  to  summon  and  compel  the  at- 
tendance of  witnesses  before  them. 
Process  to  such  purpose,  is  essentially 
judicial."  Jackson  v.  Mobley,  157 
Ala.  408,  412,  47  So.  590  (1903),  per 
McClellan,  J. 

"  It  is  said  by  the  defendant  that 
the  court  had  no  power  to  issue  the 
writ  of  habeas  corpus  to  bring  them 
from  the  state  prison  to  testify  on 
these  proceedings  before  the  grand 
jury.  *  *  *  The  power  of  the  court 
to  issue  a  writ  of  habeas  corpus  to 
bring  up  a  prisoner  to  testify  in  a 
proceeding  pending  before  it  did  not 
come  into  existence  by  virtue  of  any 
statute  of  this  state,  but  it  was  an 
original  power  inherent  in  the  courts. 
Whart.  Ev.  §  384.  It  was  exercised 
in  England,  and  the  Supreme  Court 
has,  by  statute  and  by  provisions  of 
the  Constitution,  the  same  power  in 
that  regard  that  was  exercised  by  the 


Court  of  King's  Bench  before  1776." 
People  V.  Sebring,  14  Misc.  R.  (N.  Y.) 
31,  33,  35  N.  Y.  Suppl.  237  (1895), 
per  Eumsey,  J. 

3.  Georgia. — Roberts  v.  State,  94 
Ga.  66,  21  S.  E.  132   (1894). 

loiva. — State  v.  Kennedy,  20  Iowa 
372    (I8864. 

Kentucky. — ^Hancock  v.  Parker,  100 
Ky.  143,  37  S.  W.  594,  18  Ky.  L.  Rep. 
622    (1896). 

Missouri. — Em  parte  Marmaduke, 
91  Mo.  228;  4  S.  W.  91,  60  Am.  Rep. 
250  (1886)  (under  statute;  except 
where  under  sentence  for  a  felony ) . 

Nevada. — Maxwell  v.  Rives,  11  Nev. 
213    (1876). 

United  States. — In  re  Thaw,  16S 
Fed.  71,  91  C.  0.  A.  657  (1908)  (per- 
son confined  in  state  hospital  for 
criminal  insane). 

4.  People  v.  Putnam,  129  Cal.  258, 
61  Pac.  961  (1900)  ;  Compare. 
Hancock  v.  Parker,  100  Ky.  143,  37 
S.  W.  594,  18  Ky.  L.  Rep.  622  (1896), 
holding  that  a  defendant  is  not  bound 
to  waive  his  right  to  have  his  wit- 
nesses in  court  and  take  their  depo- 
sitions. 

"  The  legislature,  however,  recog- 
nizing the  liability  of  the  criminal 
classes  to  abuse  the  process  of  the 
court,  if  given  the  privilege,  as  a  mat- 
ter of  right,  to  command  the  attend- 
ance of  persons  confined  in  the  state 
prison,  has  wisely  left  it  to  the  court 
to  say  whether  the  witness  called  for 
is  necessary;  and  in  order  to  cut  off 
as  many  cases  of  necessity  as  pos- 
sible, has  provided  for  the  taking  of 
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§  3622.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring) ;  Recognizance. — Another  mode  by  which 
the  attendance  of  a  witness,  in  behalf  of  the  state  in  a  criminal 
proceeding,  may  be  provided  for  is  by  a  recognizance  for  his  ap- 
pearance and,  in  case  of  his  refusal  or  inability  to  comply  with 
the  order  of  the  court  in  this  respect,  his  commitment  in  some  place 
of  detention  until  the  trial.-'    A  bond  so  given  should  be  definite 


depositions.  There  may  be  cases  in 
which  the  personal  attendance  of  a 
witness  confined  in  the  state  prison 
is  necessary  for  the  purpose  of  iden- 
tity, or  for  the  exhibition  of  some 
physical  or  mental  peculiarity,  which 
could  not  well  be  described  in  depo- 
sitions; but  it  never  was  intended  to 
give  to  a  defendant,  charged  with 
crime,  the  power  to  summon  convicts 
to  testify  to  his  good  behavior  while 
among  them,  or  at  any  other  time; 
yet,  if  the  position  taken  by  petitioner 
be  correct,  this  might  be  done,  the 
county  in  which  a  defendant  is  to  be 
tried  put  to  great  and  unnecessary 
expense,  and  the  courts  and  officers 
of  the  state  greatly  harassed  by  con- 
tumacious and  vindictive  criminals." 
Willard  v.  Superior  Court  of  Santa 
Barbara  County,  82  Cal.  456,  458,  82 
Pac.  1120  (1900),  per  Paterson,  J. 

Person  confined  in  hospital  for  in- 
sane. Where  a  person  has  been  ad- 
judged insane  and  is  confined  in  a 
hospital,  pursuant  to  an  order  of 
court,  a  writ  of  habeas  corpus  ad  tes- 
tificandum will  be  dismissed  where  it 
appears  that,  having  due  regard  to 
such  persons  welfare  and  for  the  or- 
derly conduct  of  procedure  in  the 
court,  such  a  course  would  be  proper. 
Buckley  v.  Von  Clausscn,  53  N.  Y. 
Law  J.  (June  9,  1915),  No.  59. 

§  3622-1.  Alabama. — State  v.  Cal- 
houn, 99  Ala.  279,  13  So.  425  (1893) 
(Cr.  Code,  §  (4294). 

California. — Ex  parte  Shaw,  61 
CaL  58  (1882)  (former  limited  under 
code  to  witnesses  examined  before  the 
committing  magistrate ) . 


Indiana. — Clayborn  v.  Tompkins, 
141  Ind.  19,  49  N.  E.  121  (1895) 
(decided  under  Burns,  R.  I.  1894, 
14,911  §§  1699, 1701, 1703;  E.S.18»1, 
§§  1630,  1632,  1634). 

Iowa. — Comfort  v.  Kittle,  81  Iowa 
179,  46  K.  W.  988  (1890)  (Code  1873 
§  4385) 

Kansas. — In  re  Petrie,  1  Kan.  App. 
184,  40  Pac.  118  (1895)  (Kans.  Gen. 
St.  1889,  C.  82). 

Kentucky. — Com.  v.  Stephens,  8 
Ky.  L.  Eep.  61    (1886). 

Mississippi. — Gwynn  v.  State,  64 
Miss  334  1  So.  237   (1886). 

New  Jersey. — State  v.  Zellers  7  N. 
J.  L.  220   (1834). 

Ohio. — Lutshaw's  Case,  1  Ohio  Dec. 
96    (1848). 

Texas — Eao  parte  Sheppard,  43  Tex. 
Cr.  372,  66  S.  W.  304  (1902)  (White's 
Ann.  Code  Cr.  Proc.  Arts.  535,  537; 
Laws  1897,  p.  59  §6). 

"There  are  many  cases  in  which 
an  ordinary  subpoena  would  prove  in- 
adequate to  secure  the  presence  of  the 
witness  at  the  trial.  The  danger  of 
punishment  for  contempt  on  account 
of  a  refusal  to  appear  is  sometimes 
too  slight  to  deter  the  witness  from 
absenting  himself;  especially  is  this 
true  when  there  are  but  few  ties  to 
hold  the  witness  in  the  jurisdiction 
where  the  trial  is  to  be  held,  and 
there  are  reasons  why  he  desires  not 
to  testify,  for  when  once  he  has 
crossed  the  state  line,  he  is  beyond 
the  grasp  of  any  of  the  court's  pro- 
cesses to  bring  him  to  the  trial  or  to 
punish  him  for  his  refusal  to  answer 
to  subpoena.     We  concude,  therefore, 
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as  to  the  time  the  witness  is  to  appear  and  if  not  sufficient  in  this 
respect  is  a  nullity,  as  where  the  witness  is  required  to  appear  at  an 
impossible  date.^  The  power  to  bind  witnesses  by  recognizance  to 
appear  and  give  evidence  in  criminal  cases  is  said  to  be  an  extraor- 
dinary one,  which  cannot  be  exercised  in  the  absence  of  statutory 
authority.* 

§  3623,  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring) ;  Compulsory  Process ;  Not  a  Taking  of  Prop- 
erty ;  Duty  to  Testify. — The  exercise  by  the  court  of  its  power  to 
compel  a  witness  to  attend  trial  and  to  testify  is  not  a  taking  of 
property  in  violation  of  the  constitutional  provision.^    Such  attend- 


that  since  the  law  manifestly  intends 
that  the  courts  shall  have  adequate 
power  to  compel  the  performance  of 
tlic  respective  duties  falling  on  those 
connected  in  any  wise  with  the  case, 
it  may,  where  the  exingencies  so  re- 
quire, cause  a  witness  to  be  held  in 
custody,  and  in  jail  if  need  be,  un- 
less he  gives  reasonable  bail  for  his 
appearance  at  the  trial.  The  out- 
sider who  is  a  witness,  and  who  in 
this  capacity  is  ordered  to  be  held 
in  confinement  unless  he  give  bail, 
often  suffers  less  hardship  than  the 
outsider  who  as  a  juror  is  held  in 
confinement  for  days  and  even  weeks 
without  bail. 

It  is  hardly  necessary  to  say  that 
the  imprisoning  of  a  witness  to  se- 
cure his  attendance  is  a  harsh  rem- 
edy— one  that  should  be  very  spar- 
ingly exercised.  No  court  should 
ever  order  a  witness  to  be  imprisoned 
in  default  of  bond,  except  from  grave 
necessity.  Unless  his  testimony  is 
material  and  important  and  unless 
there  is  strong  likelihood  that  if  he 
is  not  restrained  by  confinement  or 
bond  he  will  violate  the  mandates  of 
the  subpoena  and  flee  the  limits  of 
the  state,  the  power  should  not  be 
exercised.  This  is  a  matter  as  to 
which  every  court,  when  it  is  pre- 
sented,  must   exercise   a   broad,    hu- 


mane discretion,  having  in  view  the 
rights  of  the  citizen  and  the  even 
higher  rights  of  justice  and  of  the 
state."  Crosby  v.  Potts,  8  Ga.  App. 
463,  468,  69  S.  E.  583  (1910),  per 
Powell,  J. 

2.  Maekey  v.  State,  38  Tex.  Cr.  24, 
40  S.  W.  983  (1897)  (naming  a  date 
prior  to  giving  of  the  bond ) . 

3.  Little  v.  Territory,  28  Okla.  467, 
114  Pac.  699   (1911). 

§  3623-1;  "It  is  urged,  that  this 
section  of  the  statute,  if  held  to  refer 
to  witnesses  summoned  on  behalf  of 
the  defendant,  is  repugnant  to  that 
provision  of  the  Constitution,  which 
provides  that  '  the  property  of  no  per- 
son shall  be  taken  for  public  use, 
without  just  compensation  therefore.' 
The  time  and  labor  of  attendance  of 
the  witness  are  said  to  be  as  much 
property,  within  the  meaning  of  the 
Constitution,  as  are  chattels  or  land. 
*  *  *  But,  in  no  just  sense,  can  the 
requisition  upon  the  citizen  he  con- 
sidered as  the  taking  of  private  prop- 
erty for  public  use,  within  the  mean- 
ing of  the  Constitution.  The  object 
of  that  provision  in  the  fundamental 
law,  was  to  protect  the  citizen  from 
the  grasping  demands  of  government, 
not  to  absolve  him  from  any  of  those 
various  personal  duties  which  every 
good  citizen  owes  to  his  country;  such 
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ance,  accompanied  by  the  giving  of  testimony,  is  rather  regarded 
as  a  duty  which  the  individual  owes  to  society  as  a  member  thereof. 
The  administration  of  justice  by  judicial  tribunals  is  one  of  the 
rights  to  which  he  is  entitled.  At  the  same  time  he  is  obligated 
to  render  unto  society  a  certain  equivalent  for  that  which  he  re- 
ceives. Each  one  must  give  some  service  for  the  public  good  and 
welfare.  Each  must  assist  when  called  upon  in  performing  his 
duty  to  the  public  so  that  justice  may  be  attained  in  legal  tribunals. 
This  obligation  each  member  of  the  community  owes  to  the  other 
and  to  the  public  as  a  whole.  It  is  to  the  interest  of  every  citizen, 
whether  the  proceeding  be  a  criminal  one  by  the  state  against  the 
individual  or  a  civil  action  or  suit  between  different  members  of 
the  community,  that  there  be  a  disclosure  of  the  real  truth  in  the 
matter,  as  an  aid  to  the  court,  in  administering  justice  in  each 
particular  case,  thus  protecting  and  preserving  the  rights,  obliga- 
tions and  duties  of  individuals  to  the  public  as  a  whole  and  to  each 
other  as  members  of  society.^    In  the  absence  of  such  a  power  it 


as  the  performance  of  militia  duty, 
obedience  to  the  call  of  the  proper 
authority  for  his  personal  service  in 
suppressing  a  riot,  the  apprehension 
of  a  felon,  affording  asistance  to 
officers  in  making  arrests,  when  re- 
sisted, and  the  like.  There  are  very 
many  instances  in  which  the  citizen 
is  required  to  perform  personal  serv- 
ice, or  render  aid  to  his  government, 
without  other  compensation  than  that 
of  his  participaton  in  the  general 
good,  and  his  enjoyment  of  the  gen- 
eral security  and  advantage  whicli 
results  from  common  acquiesence  in 
such  obligations  on  the  part  of  all 
the  citizens  alike,  and  which  is  es- 
sential to  the  existence  and  safety 
of  society.  This  doctrine,  so  clearly 
in  harmony  with  the  spirit  of 
our  Constitution  and  laws,  seems  to 
follow  naturally  from  the  recognition 
of  the  right  of  the  prisoner  to  have 
witnesses  sworn  and  examined  on 
his  behalf,  as  we  have  before  at- 
tempted to  show.  And  accordingly, 
in   England,   after   the  establishment 


of  that  right,  by  act  of  parliament, 
it  seems  to  have  been  held,  that  a 
witness  subpoenaed  by  the  defendant 
in  a  criminal  case,  was  bound  to  ap- 
pear and  testify,  although  no  fees 
had  been  paid  or  tendered  him.  1 
Starkie's  Ev.  85 ;  S  Hawk.  P.  C.  c.  46, 
§  172;  Rex  vs.  Ring,  8  T.  R.  585,  2 
Russ.  on  Cr.  948;  1  Car.  &  Payne, 
409. 

We  hold,  therefore,  that  a  witness 
is  bound  to  obey  the  process  of  sub- 
poena in  a  criminal  prosecution,  as 
well  on  the  part  of  the  defendant,  as 
on  that  of  the  State,  without  payment 
or  tender  of  fees."  West  v.  State,  1 
Wis.  209,   233    (1853),  per   Smith,  J. 

2.  "  What  right  have  the  courts  to 
compel  any  one  to  quit  his  own 
affairs,  no  matter  how  pressing  tliey 
may  be,  and  attend  as  a  witness  or  a 
juror  in  a  litigation  between  strang- 
ers? This  duty  to  assist  others,  who 
stand  in  need  of  our  assistance,  for 
the  maintainance  of  their  rights, 
necessarily  flows  from  the  relations 
we  bear    each   other   as   members   of 
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would  frequently  be  impossible  to  arrive  at  the  real  truth  of  tbe 
matter  in  controversy.  Fraud  and  imposition  upon  legal  tribunals 
would  be  a  frequent  occurrence  and  litigants  would  often  be  de- 
prived of  substantial  rights. 


§  3624.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Compulsory  Process);  In  Criminal  Cases. 

—  The  same  rule  as  prevails  in  civil  cases,  is  also  held  to  control 
in  the  case  of  misdemeanors.-'  A  different  situation  is  said  to  exist 
in  criminal  cases,  involving  the  commission  of  felonies,  in  which 


the  same  community — we  being  mut- 
ually dependent  upon  each  other  for 
security  and  protection."  Bennett  v. 
Waller,  33  111.  97,  179  (1859),  per 
Caton,  C.  J. 

"  It  is  further  contended  that  the 
Court  should  have  taxed  the  costs 
under  that  provision  of  the  Consti- 
tution which  declares  that,  "  no  man's 
particular  services  shall  be  de- 
manded without  just  compensation.' 
But  we  do  not  thinli  so.  The  old 
constitution  contained  a  like  provis- 
ion, but  we  believe  it  never  was 
understood  to  extend  to  witnesses 
in  criminal  trials,  and  the  pro- 
vision in  the  new  constitution 
piiould  not  be  so  understood.  \^  e 
do  not  propose  to  go  into  a,  dis- 
cussion, with  a  view  to  a  definition 
of  'particular  services;'  but  we  are 
prepared  to  say,  that  the  services  of 
witnesses  in  criminal  cases  are  not 
particular,  but  are  of  the  class  of 
general  services  wliich  every  man  in 
community  is  bound  to  render  for  the 
general,  as  well  as  his  own  individual 
good.  It  is  as  much  the  duty  and 
interest  of  every  citizen  to  aid  in 
prosecuting  crime,  as  it  is  to  aid  in 
subduing  any  domestic  or  foreign 
enemy;  and  it  is  equally  the  interest 
and  duty  of  every  citizen  to  aid  in 
furnishing  to  all,  high  and  low,  ricii 
and  poor  every  facility  for  a  fair  and 
impartial    trial    when    accused;     for 


none  is  exempt  from  liability  to  ac- 
cusation and  trial.  These  are  matters 
of  general  interest  and  public  concern, 
— are  vital,  indeed,  to  the  very  exist- 
ence of  free  government,  and  render 
the  services  of  witnesses  on  such  oc- 
casions matters  of  general  public  in- 
terest, and  not  particular,  in  the  sense 
of  the  constitution."  Israel  v.  State, 
?  Ind.  467   (1857),  per  Perkins,  J. 

"  The  general  welfare  will  be  best 
promoted,  by  considering  the  disclos- 
ure of  truth  as  a  debt  which  every 
man  owes  to  his  neighbor,  which  ha 
is  bound  to  pay  when  called  on,  and 
which  in  his  turn  he  is  entitled  to  re- 
ceive." Baird  v.  Cochran,  4  Serg.  & 
R.  (Pa.)  397.  400  (ISIS),  per  Tilgh- 
man,  C.  J. 

■'  Every  person  in  the  kingdom  ex- 
cept the  sovereign  may  be  called  upon 
and  is  bound  to  give  evidence  to  the 
best  of  his  knowledge  upon  any  ques- 
tion of  fact  material  and  relevant  to 
an  issue  tried  in  any  of  the  Queen's 
courts,  unless  he  can  show  some  ex- 
ception in  his  favour,  such,  for  in- 
stance, as  that  suggested  to  exist  in 
this  case,  namely,  that  to  answer 
might  put  him  in  peril  of  criminal 
proceedings."  Ex  parte  Fernandez, 
10  C.  B.  N.  S.  3.  (1861),  per  Willes, 
J. 

§  3624-1.  Ex  parte  Chamberlain.  4 
Cow.    (N.  Y.l   49   (1825). 
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witnesses  in  behalf  of  the  government  may  be  summoned  without 
a  tender  of  fees,  upon  the  principle  that  it  is  the  duty  which  every 
citizen  owes  to  the  public  to  appear  in  such  cases  and  give  his  testi- 
mony even  without  any  compensation.^  The  accused,  however, 
could  not  under  the  early  English  common  law  demand,  as  a  matter 
of  right,  compulsory  process  for  his  witnesses.'     This  situation. 


2.  Em  parte  Ohamberlain,  4  Cow. 
<N.  Y.)  49  (1825). 

3.  Pittman  v.  State,  51  Fla.  94, 
104,  41  So.  385   (1906). 

"  The  history  of  testimonial  com- 
pulsion is  a  rather  interesting  subject. 
It  is  to  be  remembered  that  at  early 
common  law,  and  indeed  in  the  Eng- 
lish practice  of  medieval  times,  wit- 
nesses, as  such,  did  not  appear  in 
judicial  procedure.  In  the  rudimen- 
tary trials  of  those  days,  those  who 
had  information,  direct  or  indirect,  aa 
to  matters  in  dispute  came  to  court 
not  as  witnesses,  but  as  sectors  (or 
suitors),  oath-helpers,  or  jurors.  Even 
in  late  days  (as  late  as  the  seven- 
teenth century)  the  defendant  in  a, 
criminal  case  was  not  allowed  to  in- 
troduce the  testimony  of  witnesses 
sworn  in  his  behalf.  However,  in  the 
old  days  of  the  ordeal,  it  seems  that 
the  defendant  might  plead  alibi  as  an 
exceptio,  thus  assuming  the  burden  of 
proof;  and  then  might  bring  sectors 
or  oath-helpers  to  support  his  ex- 
ceptio. A  survival  of  this  last  men- 
tioned practice  may  be  noticed  in  the 
absurd  doctrine,  still  prevailing  in 
this  State,  that  while  the  prosecution 
must,  as  a  part  of  the  State's  case, 
show  the  defendant's  presence  at  the 
commission  of  the  crime  beyond  a, 
reasonable  doubt,  the  defendant,  if 
he  pleads  alibi,  must  establish  his  ab- 
sence to  the  reasonable  satisfaction 
of  the  jury.  By  Stat.  7  &  8  Wm.  Ill, 
c.  3,  §  7  (1695),  the  defendant  in 
cases  of  treason  and  misprision  was 
allowed  compulsory  process  to  obtain 
witnesses;  and  by  Stat.  1  Anne,  c.  9, 


§  3  (1703),  witnesses  produced  for  the 
accused  in  cases  of  felony  might  be 
sworn.  But  even  prior  to  these  dates 
and  prior  to  Stat.  5  Eliz.,  c.  9,  §  13 
(1563),  allowing  the  issuance  of  sub- 
poenas for  witnesses  in  civil  eases,  the 
courts  of  England  as  a  part  of  their 
inherent  powers,  were  accustomed  to 
compel  the  attendance  of  witnesses 
on  behalf  of  the  crown.  Prior  to  the 
statute  of  Elizabeth  just  mentioned, 
persons  who,  not  being  legally  inter- 
ested in  the  subject-matter  of  the 
case,  undertook  voluntarily  to  appear 
as  witnesses  were  subject  to  prosecu- 
tion and  punishment  for  the  crime  of 
maintenance.  Primarily,  the  statute 
of  Elizabeth  merely  gave  a  way  by 
which  witnesses  might  attend  upon 
the  court  without  their  being  rendered 
liable  to  the  charge  of  maintenance; 
but  incidentally  it  aided  the  develop- 
ment of  the  nascent  notion,  which  since 
then  has  come  into  full  recognition 
by  the  courts  of  England  and  of  this 
country,  that  every  man  owes  to  his 
king  or  his  country  the  duty  of  tes- 
tifying in  court,  where  he  has  infor- 
mation which  can  aid  in  disclosing  the 
truth  of  any  matter  under  legal  in- 
vestigation. In  1612  we  find  Sir 
Francis  Bacon  declaring  in  the  case  of 
Countess  of  Shrewsbury,  2  How.  St. 
Tr.  769,  778,  'You  must  know  that 
all  subjects,  without  distinction  or 
degrees,  owe  to  the  king  tribute  and 
service,  not  only  of  their  deed  and 
hand,  but  of  their  knowledge  and  dis- 
covery.' In  the  debate  in  parliament 
in  1743  upon  the  bill  to  pardon  in  ad- 
vance  those   who    would    incriminate 
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however,  is  generally  provided  for,  and  remedied  at  the  present 
time  by  constitutional  provision,  and  legislative  enactments  regu- 
latory of  the  exercise  of  the  right.*     In  view  of  the  fact  that  the 


themselves  in  testifying  to  the  frauds 
of  the  Earl  of  Oxford,  we  find  the  fol- 
lowing expressions  on  the  subject: 
Duke  of  Argyle :  '  On  the  present  oc- 
casion, my  lords,  I  pronounce  with 
the  utmost  confidence,  as  a  maxim  of 
indubitable  certainty,  that  the  public 
has  a  claim  to  every  man's  evidence, 
and  that  no  man  can  plead  excepticn 
from  this  duty  to  his  country.'  Lord 
Chancellor  Hardwicke :  '  It  has,  my 
lords,  I  own,  been  asserted  by  the 
noble  duke,  that  the  public  has  a 
right  to  every  man's  evidence — a 
maxim  which  in  its  proper  sense  can 
not  be  denied.  For  it  is  undoubtedly 
true  that  the  public  has  a  right  to  all 
the  assistance  of  every  individual.' 
See  Cabbett's  -Parliamentary  Hist. 
Vol.  12,  pp.  675,  693.  Just  how  the 
performance  of  this  duty  of  giving 
testimony  should  be  compelled  is  a 
matter  which  from  time  to  time  has 
been  the  subject  of  various  statutes; 
but  the  better  view  seems  to  be  that 
it  has  ever  been  one  of  the  inherent 
powers  of  courts  to  devise  ways  to 
compel  all  persons  to  perform  this 
testimonial  duty,  except  in  so  far  as 
they  may,  for  special  reasons,  have 
been  made  exempt  from  testifying 
either  generally  or  specially."  Crosby 
V.  Potts,  8  Ga.  App.  463,  464,  69  S.  E. 
582  (1910),  per  Powell,  J. 

4.  Alabama. — Bush  v.  State,  168 
Ala.  77,  53  So.  266  (1910)  ;  Martin  v. 
State,  125  Ala.  64,  28  So.  92   (1899). 

Arkansas.— GT0.ham  v.  Slate,  50 
Ark.  161,  6  S.  W.  721   (1887). 

California. — People  v.  Bossert,  14 
Cal.  App.  Ill,  111  Pac.  15  (1910). 

Colorado. — People  ex  rel.  Dean  T. 
Commissioners  of  Grand  County,  7 
Colo.  190,  2  Pac.  912   (1S83). 

District       of       Golumhia. — United 


States    V.     Guiteau,     12    D.    C.     (1 
Miickey)    498    (18S2). 

Florida. — Jenkins  v.  State,  31  Fla. 
190,   12  So.  680    (1.893). 

Georgia. — Smith  v.  State,  118  Ga. 
61,  44  S.  E.  817  (1903);  Woolfolk  v. 
State,  85  Ga.  69,  11  S.  E.  582  (1890). 

Idaho. — State  v.  Godard,  4  Idaho 
750,  44  Pac.  643   (1896). 

Iowa. — State  v.  Yetzer,  97  Iowa, 
423,  66  N.  W.  737  (1896). 

Kansas. — State  v.  Roark,  23  Kan. 
147   (1879). 

Kentucky. — Davis  v.  Com.  25  Ky. 
L.  Rep.  1426,  77  S.  W.  1101  (1904)  ; 
Adkins  v.  Com.,  98  Ky.  539,  33  S.  W. 
948   (1896). 

Louisiana. — State  v.  Auguste,  127 
La.  1055,  54  So.  349  (1911)  ;  State  v. 
Richard,  127  La.  413,  53  So.  669 
(1910)  ;  State  v.  Nix.  Ill  La.  811,  35 
So.  917  (1904);  State  v.  Fairfax, 
107  La.  624,  31  So.  1011  (1902); 
State  V.  Nathaniel,  52  La.  Ann.  558, 
26  So.  1008  (1900);  State  v.  Adam, 
40  La.  Ann.  745,  5  So.  30  (1888); 
State  V.  Hornsby,  8  Rob.  554,  41  Am. 
Dec.  305    (1844). 

Maine. — State  v.  Waters,  39  Me.  54, 
(1854). 

Missouri. — State  v.  Berkley,  92  M6. 
41,  4  S.  W.  24  (1887)  ;  Ex  parte  M'ar- 
maduke,  91  Mo.  228,  4  S.  W.  91,  60 
Am.  Rep.  250   (1886). 

New  Hampsliire  — State  v.  Archer, 
54  N.  H.  465  (1874). 

Oklahoma. — ^Nichols  v.  State,  8 
Okla.  Cr.  550,  129  Pac.  673  (1913). 

Rhode  Island — State  >.  Sheehan,  28 
R.  I.  160,  66  Atl.  66  (1907). 

South  Carolina — State  \.  Pope,  78 
S.  C.  264,  58  S.  E.  815  (1907); 
\'\'liittle  V.  Saluda  County.  59  S.  C. 
.';54,  38  S.  E.  168  (1900)  ;  Eustace  v. 
Greenville  Countv.  42  S.  C.  190,  20  S. 
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power  of  the  court  to  issue  this  process  under  such  authorization 
may  be  subject  to  much  abuse,  unless  it  is  strictly  guarded,  it 
seems  that  the  court  may  be  justified  in  requiring  a  strong  showing 
before  it  will  be  issued.  Good  faith  on  the  part  of  a  defendant  is 
essential  and  it  is  said  that  the  materiality  and  importance  of  the 


E.  SS  (1894)  :  State  v.  Smith,  2  Bay, 
62   (1796). 

South  Dakota. — State  v.  Wilcox,  21 
S.  D.  532,  114  N.  W.  687  (1908); 
rarnham  v.  Colman,  19  S.  D.  342,  103 
N.  W.  161,  117  Am  St.  Rep.  944 
(1905). 

Texas. — Homan  v.  State,  33  Tex. 
App.  212,  4  S.  W.  575  (1887)  ;  Roddy 
V.  State,  16  Tex.  App.  502  (1884)  ; 
Keyland  v.  State,  13  Tex.  App.  530 
(1883)  ;  Edmondaon  v.  State,  43  Tex: 
230   (1875). 

Washington. — State  ex  rel.  Canaher 
V.  Graves,  13  Wash.  485,  43  Pae.  376 
(1896)  ;  State  ex  rel.  v.  Grimes,  7 
Wash.  445,  35  Pao.  361    (1893). 

Wisconsin. — West  v.  State,  1  Wis. 
209    (1853). 

Wyoming. — State  v.  Crocker,  5 
Wye.  .385,  40  Pac.  681   (1895). 

Diligence  to  procure  attendance  re- 
quired. A  constitutional  provision 
giving  to  the  accused  the  right 
of  compulsory  process  requires  that 
he  should  exercise  diligence  to 
procure  the  attendance  of  the  wit- 
nesses des.ired  and  is  not  to  be 
construed  as  permitting  him  to  wait 
until  the  trial  of  the  case  before 
taking  any  action  and  then  ask  for 
a  continuance  for  that  purpose. 
"  The  defendant's  afSdavit  presented 
no  facts  which,  in  the  exercise  of  rea- 
sonable discretion  by  the  court,  would 
have  warranted  a  continuance  of  the 
case.  While  it  is  the  right  of  every 
citizen,  when  prosecuted  for  an  of- 
fence to  have  a  fair  and  impartial 
trial,  and  compulsory  process  to  com- 
pel the  attendance  of  his  witnesses, 
no  proper  showing  was  made  that  a 


praecipe  was  filed,  or  that  subpoenas 
were  issued  and  served  upon  these 
witnesses.  Nothing  in  the  record 
shows  when  a  praecipe  was  filed,  and 
if  these  witnesses  had  been  duly  sub- 
poenaed, then  it  was  the  duty  of  the 
defendant  to  ask  that  attachments  is- 
sue. He  does  not  state  that  these 
witnesses  were  not  absent  through 
his  procurement  or  consent.  The  law 
requires  diligence  in  these  matters, 
and  a  defendant  cannot  sit  still  and 
wait  until  his  case  is  called  for  trial 
before  he  begins  to  get  ready.  In  our 
opinion,  the  affidavit  does  not  disclose 
such  diligence  on  the  part  of  the  de- 
fendant to  procure  tlie  attendance  of 
these  witnesses  as  the  law  requires, 
or  such  that  made  it  the  duty  of  the 
court  to  grant  the  continuance." 
Romine  v.  State,  10  Okla.  Cr.  350, 
352,  136  Pac.  775  (1913),  per  Doyle,  J. 
See  also.  State  v.  Turner,  129  La. 
702,  56  So.  644    (1911). 

Only  such  witnesses  as  are  compe- 
tent to  testify  are  intended  by  the 
constitutional  provision.  State  v. 
Robertson,  133  La.  806,  63  So.  863 
(1913). 

Compulsory  process  is  limited  to 
witnesses  within  the  court's  jurisdic- 
tion. Redmond  v.  State,  4  Ala.  App. 
190,  59  So.  181   (1912). 

Legislative  regulation.  The  right 
to  compulsory  process  under  a  consti- 
tutional guaranty  is  subject  to  legis- 
lative regulation  which  does  not  im- 
pair or  deny  its  reasonable  exercise 
for  the  benefit  of  the  accused.  Mooro 
V.  State,  59  Fla.  33,  52  So.  971 
(1910). 
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evidence  should  be  established  to  the  satisfaction  of  the  presiding 
judge.®  The  mere  service  of  a  subpoena  is  not  regarded  as  satis- 
fying the  provision  of  the  constitution,  the  actual  production  of 
the  witness  in  court  being  required,®  unless  this  is  impossible,  as 


5.  "  We  think  the  power  conferred 
by  this  section  of  the  code  should 
be  exercised  under  the  same  circum- 
stances and  with  the  same  restric- 
tions under  which  tlie  common  law 
courts  were  accustomed  to  issue  the 
writ  of  habeas  corpus  ad  testifican- 
dum. In  order  to  procure  the  issuance 
of  that  writ,  it  was  necessary  to 
make  an  application  to  the  court  or 
judge,  and  it  was  necessary  to  make 
a  strict  showing  of  the  materi- 
ality of  the  testimony  and  the  neces- 
sity of  securing  the  attendance  of  the 
prisoner  as  a  witness.  (Bac.  Abr. ; 
Taylor  on  Evidence,  sec.  1273  et 
seq. ) .  •  We  feel  that  this  is  a  privi  ■ 
lege  extended  to  persons  accused  of 
crime  which  is  capable  of  gross 
abuse  unless  strictly  guarded,  and  we 
do  not  wish  to  be  understood  as  hold- 
ing that  the  order  should  be  made, 
except  upon  a  very  strict  showing, 
and  upon  previous  notice  to  the  state 
of  the  application,  but  when  such 
notice  has  been  given  and  a  case  of 
apparent  necessity  is  made  out,  or  in 
other  words,  when  the  materiality  of 
the  evidence  and  its  importance  is 
clearly  and  satisfactorily  shown,  and 
the  good  faith  of  the  defendant  mak- 
ing the  application  also  appears,  the 
court  should,  in  the  exercise  of  its 
discretion,  make  the  order  for  the  at- 
tendance of  the  prisoner  as  a  wit- 
ness.'' People  V.  Willard,  92  Cal. 
482,  486,  28  Pac.  535,  per  Beatty, 
C.  J. 

6.  "  While  the  constitutional  provi- 
sion that  the  defendant  '  is  to  have 
compulsory  process  for  obtaining  wit- 
nesses in  his  favor,'  may  not  impera- 
tively demand  their  presence  in  any 
case,  yet  the  view  of  Judge  Reese  is 


certainly  more  in  accord  with  the  fair 
implications  of  that  provision  than 
the  opposite  view.  It  would  ill  ac- 
cord with  the  spirit  of  that  right, 
where  the  witnesses  are  in  the  reach 
of  the  process  of  the  court,  if  the  de- 
fendant is  compelled  to  take  a  mere 
written  statement  as  the  equivalent 
of  the  personal  presence  contemplated 
by  the  use  of  the  process  guaranteed 
to  him  by  the  constitution."  State 
V.  Baker,  81  Tenn.  326,  331  ("1884), 
per  Freeman,  J.  (admission  of  what 
defendant  assumes  to  prove  as  set 
out  in  Ms  affidavit  for  a  continu- 
ance). 

"  The  constitution  guarantees  to 
an  accused  person  to  have  compulsory 
process  to  compel  the  attendance  of 
witnesses  in  his  own  behalf,  without 
the  advancement  of  money  or  fees  to 
secure  this  right.  But  it  cannot  be 
that  the  measure  of  the  constitu- 
tional requirement  would  be  filled  by 
the  mere  issuance  of  a  subpoena  by 
the  clerk,  leaving  to  the  accused 
the  burden  of  making  service  and 
paying  fees  and  mileage.  Such  a  con- 
struction would  be  to  give  the  shadow 
and  withhold  the  substance,  and  we 
think  the  constitution  can  only  be 
satisfied  by  the  production  of  the  wit- 
ness in  court  without  the  payment  of 
fees  or  mileage  in  advance."  State 
V.  Grimes,  7  Wash.  445,  449,  35  Pac. 
361  (1893),  per  Stiles,  J. 

"  The  right  of  an  accused  person 
to  the  process  of  the  court  to  compel 
the  attendance  of  witnesses  seems  to 
follow,  necessarily,  from  the  right  to 
examine  those  witnesses,  and,  where- 
ever  the  right  exists,  it  would  be 
reasonable  that  it  sliould  be  accom- 
panied by  means  of  rendering  it  eflec- 
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where  the  witnesses  desired  are  beyond  the  reach  of  process.  A 
constitutional  guarantee,  in  this  regard,  must  be  construed  with  ref- 
erence to  the  territorial  limits  of  the  court,  within  which  the  process 
of  the  tribunal  may  be  enforced  and  should  not  receive  such  a  con- 
struction as  would  tend  to  thwart  the  administration  of  justice.''^ 
In  fact  it  said  that  such  a  provision  does  not  guarantee  any  more 
than  ordinary  diligence,  on  the  part  of  the  officers  who  may  be 
seeking  to  serve  the  desired  witness.® 

The  provision  of  the  United  States  Constitution  together  with 
the  amendments  thereto,^  are  not  regarded  as  affecting  or  apply- 
ing to  prosecutions  or  proceeding  in  the  courts  of  the  states  or  to 
laws  enacted  by  the  legislatures  of  the  states,  but  only  to  prosecu- 
tions and  proceedings  in  the  courts  of  the  United  States  and  laws 
enacted  by  Congress.  ■^'' 


tual.  •  *  •  The  genius  and  char- 
acter of  our  laws  and  usages  are 
friendly,  not  to  condemnation  at  all 
events,  but  to  a  fair  and  impartial 
trial;  and  they,  consequently,  allow 
to  the  accused  the  right  of  preparing 
the  means  to  secure  such  a  trial.  The 
constitution  and  laws  of  the  United 
States  will  now  be  considered  for  the 
purpose  of  ascertaining  how  they  bear 
upon  the  question.  The  eighth 
amendment  to  the  constitution  gives 
to  the  accused,  '  in  all  criminal  prose- 
cutions, a  right  to  a  speedy  and  pub- 
lic trial,  and  to  compulsory  process 
for  obtaining  witnesses  in  his  favor.' 
The  right,  given  by  this  article,  must 
be  deemed  sacred  by  the  court?,  and 
the  article  should  be  so  construed  as 
to  be  something  more  than  a  dead 
letter."  1  Burr's  Trial,  178,  179,  per 
Marshall,  C.  J.,  quoted  in  State  v. 
Berkley,  92  Mo.  41,  4  S.  W.  34  (1887). 
7.  "  The  constitution  nowhere 
guaranties  to  a  defendant  in  a  crim- 
inal trial,  a  right  to  the  personal 
presence  of  his  witnesses  on  the 
trial,  that  are  beyond  the  reach  of 
compulsory  process.  To  what  extent, 
or  under  what  circumstances,  he  is 
entitled  to  such  a  right,  where  wit- 


nesses are  within  the  State,  it  is  not 
now  necessary  to  determine.  It  is 
easy  to  be  seen  how  readily  the  ad- 
ministration of  justice  might  be 
thwarted,  if  the  defendant,  in  such  a 
trial,  could  rightly  demand  the  pres- 
ence of  a  witness,  whose  presence 
the  court  had  no  power  to  compel." 
State  V.  Yetzer  97  Iowa  433,  433,  &6 
N.  W.  737  (1896),  per  Granger,  J. 

"  If  that  process  has  been  exerted, 
if  the  witness  cannot  be  found,  if  he 
has  gone  to  the  limit  of  the  power  of 
the  court,  then  the  compulsory  pro- 
cess of  the  court  has  been  exhausted, 
and  then  the  court  can  force  the  de- 
fendant to  go  to  trial  upon  the  ad- 
mission that  the  witness,  if  present, 
would  swear  truthfully  to  the  state 
of  facts  therein  set  forth."  State  v. 
Richard,  127  La.  413,  418,  53  So.  669 
(1910),  per  Breaux,  J. 

8.  Smith  V.  State,  118  Ga.  61,  44 
S.  E.  817   (1903). 

9.  U.  S.  Const.,  §  2,  Art.  3  and 
amendments  five  and  six. 

10.  Spurgeon  v.  Rhodes,  167  Ind.  1, 
78  N.  E.  228   (1906). 

The  sixth  amendment  to  the  United 
States  constitution  does  not  limit  or 
control  prosecution  by  the  State  gov- 
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§  3625.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring ;  Compulsory  Process;  In  Criminal  Cases); 

Granting  of  Matter  of  Discretion. —  In  connection  with  the  grant- 
ing of  the  application  consideration  must  be  given,  not  only  to  the 
right  of  the  accused,  but  to  the  object  of  the  constitutional  or 
statutory  provisions  in  reference  thereto.  Where  the  cost  is  to  be 
borne  by  the  state,  the  privilege  of  an  accused  person  to  summon 
witnesses,  without  regard  to  number  or  the  nature  of  the  proposed 
testimony,  is  not  recognized.  Ordinarily,  under  such  provisions, 
the  accused  is  required  to  show  liis  inability  to  pay  the  expense  of 
procuring  witnesses ;  to  state  the  names  ■  of  those  he  desires  and 
what  he  intends  to  prove  by  each.  The  purpose  of  this  is  to  place 
it  within  the  power  of  the  court  to  determine,  in  the  exercise  of 
sound  reason,  the  good  faith  of  the  accused  in  the  matter  and  the 
nature  of  the  proposed  testimony  so  that,  if  the  presiding  judge 
deems  it  proper  he  may  grant  the  application.^    If  he  is  not  satis- 


ernment,  but  operates  on  the  national 
government  alone.  "  It  was  earnestly 
insisted  in  oral  argument  that,  a&  the 
sixth  amendment  to  the  constitution 
of  the  United  States  provides  that 
in  all  criminal  prosecutions  the  ac- 
cused shall  have  compulsory  process 
for  obtaining  his  witnesses,  and  as 
the  same  provision  is  found  in  the 
constitution  of  this  State,  the  court 
should  have  compelled  the  trial  of 
Arbelle  Vannay  first,  in  order  that 
appellant  might  secure  her  testimony 
on  his  trial.  So  far  as'  the  sixth 
amendment  to  the  constitution  of  tie 
United  States  is  concerned,  it  was 
never  intended  to  limit  or  control 
prosecutions  of  the  State  govern- 
ments in  respect  to  their  own  people, 
but  to  operate  on  the  national  gov- 
ernment alone.  This  was  decided 
more  than  half  a  century  ago,  and 
that  decision  has  been  steadily  ad- 
hered to  since."  Anderson  v.  State, 
8  Okla.  Cr.  90,  126  Pac.  840  (1912), 
per  Furman,  P.  J.,  citing  the  follow- 
ing ca^es:  Barron  v.  Baltimore,  7 
Pet.  (U.  S.)  243,  247,  8  L.  ed.  673 
(1833) ;   Livingston  v.  Moore,   7  Pet. 


(U.  S.)  469,  552,  8  L.  ed.  751  (1833); 
Fox  V.  Ohio,  5  How.  (U.  S.)  410,  434, 
12  L.  ed.  213  (1847)  ;  Smith  v.  Mary- 
land, 18  How.  (U.  S.)  71,  76,  15  L.  ed. 
269  (1855);  Withers  v.  Buckley,  20 
How.  (U.  S.)  84,  91,  15  L.  ed.  816 
(1857);  Pervear  v.  Commonwealth,  5 
Wall.  (U.  S.)  475,  479.  18  L.  ed.  608 
(1866)  ;  Justices  v.  Murray,  9  Wall. 
(U.  S.)  274,  278,  19  L.  ed.  658  (1869)  ; 
Edwards  v.  Elliott,  21  Wall.  (U.  S.) 
532,  557,  22  L.  ed.  487  (1874)  ;  Wal- 
ker V.  Sauvinet,  92  U.  S.  90,  23  L.  ed. 
678  (1875);  United  States  v.  Ci'uik- 
shank,  92  U.  S.  542,  552,  23  L.  ed. 
588  (1875);  Pearson  v.  Yewdall,  95 
U.  S.  294,  296,  24  L.  ed.  436  (1877); 
Davidson  v.  New  Orleans,  96  U.  S. 
97,  101,  24  L.  ed.  616  (1877) ;  Kelly 
V.  Pittsburg,  104  U.  S.  78,  36  L.  ed. 
658  (1881);  Presser  v.  Illinois,  116 
U.  S.  252,  265,  6  Sup.  Ct.  580,  39  L. 
ed.  615  (1885). 

§  3625-1.  "  Neither  do  we  under- 
stand that  this  constitutional  provi- 
sion was  designed  to  give  to  parties 
charged  with  crime  carte  blanche 
right,  at  the  cost  of  the  State,  to 
have  any  and  all  parties  whom  they 
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fied  as  to  the  good  faith  of  the  accused  or  the  relevancy  of  the 
testimony,  he  may  refuse  to  grant  the  order.  Thus,  he  may  so 
act  where  it  appears  from  the  application  that  the  testimony,  which 
the  witness  would  be  expected  to  give,  would  be  inadmissible.^  It 
may  be  stated  generally,  however,  that,  if  the  attendance  of  the 
witness  can  be  procured  and  his  testimony  is  material,  the  court 
should  grant  a  motion  for  compulsory  process  :  a  substitution  there- 
for, as  by  permitting  his  testimony  upon  a  former  trial  to  be  read, 
will  not  satisfy  the  requirement ;  ^  nor  will  the  fact  that  an  admis- 


may  choose  to  represent  to  be  wit- 
nesses in  their  favor  summoned  ad 
libitum  without  let  or  liindrance.  To 
put  such  a  construction  of  the  organic 
law  into  actual  practice  would  soon 
sufJBce  to  deplete  the  combined  treas- 
uries of  the  world.  Our  legislature, 
as  it  has  the  right  to  do  within  whole- 
some and  reasonable  boimds,  has 
thrown  around  the  subject,  in  section 
2868,  Revised  Statutes,  certain  reg\ila- 
tions  and  restrictions  prudently  de- 
signed to  protect  the  coffers  of  the 
State  from  imposition,  and  at  the 
Fame  time  insuring  to  the  accused  the 
full  measure  of  his  constitutional 
right.  These  legislative  regulations 
are,  that  when  the  accused  is  insol- 
vent and  unable  to  pay  the  costs  of 
his  defense,  or  of  procuring  the  at- 
tendance of  his  witnesses,  he  must 
make  the  fact  of  such  insolvency  ap- 
parent to  the  satisfaction  of  the 
court,  by  affidavit,  in  which  affidavit 
he  must  also  name  his  witnesses,  and 
state  therein  what  he  expects  to 
prove  by  each,  and  that  he  cannot 
procure  their  attendance  without  sub- 
poena. The  judge,  if  satisfied  of  the 
good  faith  and  truth  of  such  affidavit, 
is  then  required,  at  the  cost  of  the 
State,  to  order  the  witnesses  subpoe- 
naed, limiting  the  number  to  two  for 
the  proof  of  any  one  fact.  We  dis- 
cover nothing  in  these  provisions  hut 
wholesome,  wise  and  proper  regula- 
tion, and  a  proper  lodgment  with  the 


trial  courts  of  a  sound  discretion 
over  the  subject  that  it  is  highly 
necessary  should  have  been  reposed 
somewhere;  and,  as  we  think  wisely 
reposed  in  ths  trial  judge  who  occu- 
pies a  peculiarly  advantagious  posi- 
tion to  prevent  abuse  or  curtailment 
of  the  right."  Jenkins  v.  State,  31 
Fla.  190,  193,  13  So.  680  (1893),  per 
Taylor,  J. 

"  The  summons  of  a  witness  from 
other  parishes  is  not  a  matter  of 
right.  The  statute  requires  the  ep- 
plicant  to  state  on  oath  what  it  is 
expected  to  prove  by  the  witness,  and 
the  judge  has  the  discretion  to  de- 
termine whether  the  attendance  of  the 
witness  is  indispensable  to  the  trial." 
State  V.  Nix,  111  La.  812,  814,  35 
So.  917  (1904),  per  Land,  J. 

"  To  bring  this  about,  of  course  the 
accused  is  not  at  liberty  to  sow  the 
country  broadcast  with  subpoenas. 
He  ought  to  apply  to  the  court  or 
judge  for  an  order  for  the  issuance 
of  a  subpoena  and  the  service  thereof, 
and  make  a  showing  in  general  terms 
of  the  necessity,  so  that  there  may  be 
no  wasteful  expense."  State  v. 
Grimes,  7  Wash.  445,  449,  35  Pac.  361 
(1893),  per  Stiles,  J. 

2.  State  V.  Berger  (Iowa,  1903),  90 
N.  W.  621. 

3.  "At  the  commencement  of  the 
trial  the  defendant,  having  thereto- 
fore learned  that  some  of  his  wit- 
nesses were   not   present,  moved  the 
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sion  is  made  by  the  prosecution  be  allowed,*  a  statute  permitting 
the  latter  substitute  being  held  unconstitutional.^     If  it  should 


court  to  issue  a  bench  warrant  for 
them.  This  motion  was  based  upon 
aflSdavits  which  contained  all  the 
requisite  statements  entitling  the  de- 
fendant to  the  process  of  the  court 
to  compel  the  attendance  of  his  wit- 
nesses and  showed  that  their  testi- 
mony was  material.  The  district  at- 
torney resisted  the  motion,  and  of- 
fered to  permit  the  testimony  of 
these  witnesses  taken  at  a  former 
trial  to  be  read  to  and  considered  by 
the  jury  as  testimony  in  the  case. 
The  court  at  this  time  declined  to 
pass  upon  the  motion  and  directed 
the  case  to  proceed.  Later  and  at  the 
beginning  of  defendant's  side  of  the 
case  this  motion  was  renewed,  and 
the  offer  of  the  district  attorney  re- 
peated, whereupon  the  court,  to  save 
expense  to  the  county  and  to  avoid 
inconvenience  to  the  witnesses,  de- 
nied the  motion,  and  the  testimony 
of  the  witnesses  in  question  was  read 
to  the  jury.  The  witnesses  lived  in 
an  adjoining  county,  and  therefore 
were  within  reach  of  the  jurisdiction 
of  the  court  (Pen.  Code,  sees.  1329, 
1330),  and  we  fully  agree  with  the  de- 
fendant that  under  the  law  in  this 
State  it  was  error  on  the  part  of  the 
court  prejudicial  to  him  to  compel 
him  to  submit  his  case  to  the  jury 
without  the  presence  of  his  witnesses 
and  the  benefit  of  their  oral  testi- 
mony. The  testimony  of  witnesses 
given  in  court  is  much  more  effective 
and  far  superior  to  that  read  to  the 
jury  in  the  form  of  a  deposition.  For 
example,  the  testimony  of  two  wit- 
nesses reduced  to  writing,  and  of  a 
contradictory  character,  might  seem 
to  be  equally  credible,  whereas  if 
they  had  testified  in  court  their  ap- 
pearance and  bearing  on  the  witness 
stand  mi;jht  have  enabled  the  jury  to 
determine    that    one    was    testifying 


truly  and  the  other  was  not.  •  •  ♦ 
The  defendant  in  the  case  at  bar  had 
regularly  subpoenaed  the  witnesses 
in  question;  their  testimony  was  ma- 
terial and  important  to  him.  Never- 
theless the  court  held  that  he  was  not 
entitled  to  the  process  of  the  court 
compelling  their  attendance,  and 
forced  the  defendant  to  submit  his 
case  to  the  jury  without  the  benefit 
of  their  oral  testimony.  By  this  rul- 
ing it  is  clear  that  the  defendant  was 
deprived  of  a  constitutional  right,  for 
which  the  judgment  and  order  must 
be  reversed.  It  is  so  ordered,  and 
the  cause  remanded  for  a  new  trial." 
People  V.  Bossert,  14  Cal.  App.  Ill, 
113,  116,  111  Pac.  15  (1910),  per  Ker- 
rigan, J. 

4.  People  V.  Fong  Chung,  5  Cal, 
App.  591,  91  Pac.  106  (1910);  State 
V.  Salge,  2  Nev.  321  (1866) ;  State  v. 
Richard,  127  La.  413,  53  So.  669 
(1910). 

5.  "Does  section  1886  interfere 
with  the  constitutional  provision 
above  quoted?  It  does.  How  does  it 
do  this?  Just  in  this  way:  It  is 
only  where  the  application  for  a  con- 
tinuance shows  all  possible  diligence 
that  section  1886  comes  into  play. 
The  witness  may  be  most  important 
and  material;  his  testimony  may 
have  been  discovered  almost  on  the 
calling  of  the  case  for  trial;  he  may 
be  temporarily  absent  from  the  State, 
and  yet  the  continuance  cannot  go, 
without  the  consent  of  the  prosecut- 
ing attorney,  and  when  it  does  not 
go,  the  applicant  is  deprived  of  his 
constitutional  right  of  the  testimony 
of  his  witness;  deprived  even  of  his 
deposition,  and  forced  to  go  to  trial, 
upon  the  simple  consent  of  the  prose- 
cuting attorney  that  the  facts  set  out 
in  the  application  '  shall  be  taken  as 
and   for  the  testimony  of  such   wit- 
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appear,  however,  that  the  attendance  of  the  witness  can  not  be 
procured,  owing  to  compulsory  process  being  ineffectual  and  ex- 
hausted, an  admission  may  be  received.'' 

Where  hy  statute  the  right  to  summon  witnesses  at  the  expense 
of  the  state  is  left  to  the  discretion  of  the  trial  court,  its  action  is 
not  reviewable  on  appealJ 

§  3626.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring);  Payment  for  Attendance. —  By  the  Statute 
of  Elizabeth,^  it  was  made  necessary,  in  order  to  secure  the  attend- 
ance of  a  witness  in  a  civil  cause,  to  pay  or  tender  to  him  "  his 
reasonable  charges,"  at  the  time  of  the  service  of  the  subpoena, 
which  charges  included  a  reasonable  sum  for  travel  to  and  from 
the  trial  and  for  his  necessary  stay  at  the  place  of  trial  and,  if  the 
party  desiring  his  testimony  did  not  at  least  tender  him  some  rea- 
sonable amount  therefor,  he  could  not  be  compelled  to  testify,  nor 
would  the  court  proceed  against  him  in  any  way  for  his  refusal  to 
appear.^    Much  the  same  situation  now  exists  under  modern  stat- 


nes3.'  Is  it  necessary  to  argue,  at 
this  late  day,  that  this  method  of 
procedure  is  wholly  unwarranted  by, 
and  in  contravention  of,  the  plain 
words  of  the  organic  law?  Is  it 
necessary  to  say  that  the  rights 
which  those  plain  words  confer,  are, 
in  the  language  of  Judge  Cooley,  '  ex- 
cepted out  of  the  general  powers  of 
government,  and  all  laws  contrary 
thereto  shall  be  void?'  Is  it  neces- 
sary to  speak  of  the  inestimable 
value  to  the  accused  to  have  the  tes- 
timony of  his  witnesses  delivered, 
ore  tenus,  before  the  tribunal  where 
that  accused  is  on  trial  for  his  life? 
If  it  is  necessary,  it  argues  a  great 
want  of  attention  to,  or  familiarity 
with,  that  historic  struggle,  which 
finally  led  to  the  right  in  question  be- 
ing embalmed  in  our  American  con- 
stitutions, both  State  and  federal. 
The  right  is  an  absolute  one;  it  is 
not  the  subject  of  diminution,  barter, 
or  exchange."  State  v.  Berkley,  93 
Mo.  41,  4  S.  W.  34  (1887),  per  Sher- 
■wood,  J. 


6.  See  Kelly  v.  State,  160  Ala.  48, 
49  So.  535  (1909)  ;  State  v.  Wilcox, 
31  S.  D.  533,  114  N.  W.  687  (1907). 

7.  Goldsby  v.  United  States,  160 
U.  S.  70,  16  S.  Ct.  316,  40  L.  ed.  343 
(1895>. 

§  3626-1.     Stat.  5  Eliz.  c.  9. 

2.  "  It  appears  to  me,  that  the  gen- 
eral right  of  a  witness  is,  that  he 
shall  have  paid  or  tendered  to  him,  a 
reasonable  sum  for  going  to  and  re- 
turning from  the  place  of  trial,  and 
for  his  attendance  there.  The  party 
may,  if  he  thinks  proper,  waive  that 
right,  and  in  this  case  it  appears, 
that  the  witness  did  waive  all  tender 
or  payment,  so  far  as  her  going  to 
York  went,  but  then  comes  the  point, 
'  how  is  she  to  go  back  ?'  and  all  that 
is  stated  is,  that  she  demanded  a  sum 
of  9£.  That  may  have  been  unrea- 
sonable, but  I  think  that  that  de- 
mand having  been  made,  it  was  in- 
cumbent on  the  plaintiff,  who  could 
only  avail  himself  of  her  waiver  up 
to  that  time,  to  make  her  a  tender 
of  some  sort  at  all  events.''    Newton 
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utes,^  a  witness  not  being  obliged  to  obey  such  a  summons,  unless 
he  has  been  paid  or  tendered  his  traveling  expenses  to  and  from 
the  trial,  with  some  allowance  for  the  expenses  of  his  necessary 
stay.  The  amount  which  he  is  paid,  both  for  his  traveling  and 
his  attendance  at  the  trial,  is  now,  as  a  general  rule,  iixed  by  legis- 
lative enactment.* 


V.  Harland,  9  Dowl.  16,  17  (1840),  per 
Tindal,  C.  J. 

3.  Illinois. — People  v.  Healey,  139 
III.  App.  363  ( 1908 )  ;  Hollister  v. 
People,  116  111.  App.  338  (1904); 
Bonner  v.  People.  40  111.  App.  628 
(1891). 

Iowa. — State  v.  Keenan,  11!  Iowa, 
286,  82  X.  W.  702   (1900). 

Kentucky. — Thurman  v.  Virgin,  57 
Ky.   (18  B.  Mon.)   7S5   (1858). 

Massachusetts. — Atwood  v.  Scott, 
99  Mass.  177,  96  Am.  Dec.  728  ( 1868) . 

Missouri — Larimore  v.  Bobb,  114 
Mo.  446,  31  S.  W.  923   (1893). 

Nebraska. — ^Huckins  v.  State,  61 
Neb.  871,  86  N.  W.  485  (1901) 

New  Hampshire. — State  v.  Tebbetts, 
54  N.  H.  240  (1874)  ;  Bliss  v.  Brain- 
ard,  42  N.  H.  255  (1860)  ;  Oheever  v. 
Scott,  38  N.  H.  32  (1859). 

New  Jersey. — Ogden  v.  Gibbons,  5 
K.  J.  Law   (2  Southard)  518  (1819). 

New  York. — In  re  Depue,  185  N.  Y. 
60,  77  N.  E.  798  (1906),  reversing  Ex 
parte  Depue  95  N.  Y.  S.  1017,  108 
App.  Div.  (N.  Y.)  58  (1905);  Hew- 
lett V.  Brown,  14  N.  Y.  Super.  Gt.  (1 
Bosw)  655,  7  Abb.  Prao.  74  (1858); 
Davis  V.  Turner,  4  How.  Pr.  190 
(1849)  ;  Anderson  v.  Johnson,  3  N.  Y. 
Super.  Gt.  (1  Sandf.)  713,  1  Code 
Rep.  94  (1848);  Hurd  v.  Swan,  4 
Denio,  75  (1847)  ;  Courtney  v.  Baker, 
3  Denio,  37  (1846)  ;  Ex  parte  Cham- 
berlain, 4  Cow.  49    (1835). 

Canada. — King  v.  Chisholm,  6  Can. 
Cr.  Cas.  493  (1903)  ;  Unger  v.  Long, 
12  Manitoba  454   (1899). 

See  also,  the  statutes  of  the  various 
States. 


Business  of  witness  in  another 
State.  In  such  a  ease  he  has  been 
held  entitled  to  mileage  fees  from  the 
State  line  though  his  residence  was 
within  the  State. 

"  It  is  contended  that  the  trial 
court  ■  erred  in  denying  appellant's 
motion  to  retax  costs  by  striking 
therefrom  an  item  of  $32,  for  mileage 
of  a  witness  coming  from  Oregon  to 
attend  the  trial  to  testify  in  behalf 
of  respondent.  This  contention  is 
rested  upon  the  theory  that,  because 
the  witness  was  a  resident  of  Seattle, 
he  was  not  entitled  to  mileage  from 
the  State  line,  in  coming  to  attend 
the  trial.  The  record  shows  that, 
while  this  witness  had  his  home  in 
Seattle,  he  had,  for  the  previous 
several  months,  been  in  Portland,  in 
the  State  of  Oregon,  where  his  entire 
business  interests  are  located.  We 
think,  under  such  circumstances,  he 
was  entitled  to  mileage  the  same  as 
if  he  were  a  permanent  resident  of 
the  State  of  Oregon.  We  think  the 
spirit  of  law  does  not  require  a  wit- 
ness to  come  from  a  distance,  where 
his  business  is  permanently  located, 
to  attend  a  trial  without  the  usual 
mileage  fees,  any  more  than  as  if  his 
residence  were  at  such  place.  Had 
his  home  been  there,  he  would,  of 
course,  have  been  entitled  to  mileage 
as  a  witness."  Wohlforth  v.  Kuppler, 
77  Wash.  339,  343,  137  Pac.  477 
(1914),  per  Parker,  J. 

4.  "  The  right  of  a  witness  to  mile- 
age and  other  fees  in  civil  cases  is 
purely  and  solely  of  statutory  crea- 
tion."    Engel  V.  Ehret,  31  Cal.  App. 
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§  3627.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Payment  for  Attendance) ;  Experts,  Ser- 
vices Performed  by. —  Considerable  discussion  has  arisen  con- 
cerning whether  one  who  is  an  expert  is  entitled  to  special  com- 
pensation, that  is  one  in  excess  of  that  which  any  ordinary  witness 
would  be  allowed.  In  the  first  place  we  must  eliminate  those  cases 
where  an  expert  is  called  upon  to  render  some  service  that  is  some- 
thing apart  from  merely  testifying,  as  for  instance  a  physician  to 
make  a  post-mortem  examination,^  a  chemical  analysis,^  or  to  ex- 
amine the  facts  of  the  case  or  attend  court  during  an  entire  trial 
for  the  purpose  of  hearing  all  of  the  testimony  so  as  to  qualify  him 


112,  130  Pac.  1197  (1913)  ;  Naylor  v. 
Adams,  15  Cal.  App.  353,  114  Pae. 
997    (1913). 

Salaried  police  officer  of  a  city  not 
entitled  to  witness  fees  under  tlie 
laws  of  Kansas  {§  3674,  Gen.  Stat. 
1909).  Anderson  v.  Board  of  County 
Commissioners,  91  Kan.  362,  137  Pac. 
799   (1914). 

§  3627-1.  Colorado.  —  Board  of 
County  Commisioners  of  County  of 
Larimer  v.  Lee,  3  Colo.  App.  177,  32 
Pac.  841  (1893)  (to  analyze  tlie  con- 
tents of  a  stomach  or  perform  a  post- 
wortera  examination). 

Idaho. — See  Fairchild  v.  Ada 
County,  6  Ida.  340,  55  Pac.  654 
(1898). 

Indiana. — Gaston  v.  Board  of  Com- 
niissioners  of  Marion  County,  3  Ind. 
497   (1852). 

Pennsylvania. — County  of  Kortl:- 
Emptou  V.  Innes,  26  Pa.  St.  156 
(1856);  Allegheny  County  v.  Watts, 
3  Pa.  St.  462  (1846). 

Tescas. — Summers  v.  State,  5  Tex. 
App.  365,  32  Am.  Eep.  573  (1879). 

He  may  be  compelled  to  testify  to 
the  result  of  a  post-mortem  which 
has  been  made  by  him.  Summers  v. 
State,  5  Tex.  App.  365   (1879). 

"  Had  the  plaintiff  below  attended 
merely  as  a  witness,  though  as  an  ex- 
pert, he  would  have  been  entitled  to 
34 


nothing;  for  as  the  law  provides  no 
compensation  for  witnesses  sum- 
moned by  the  coroner,  they  must 
give  their  attendance  gratis;  and  to 
allow  the  plaintiff,  as  a  witness,  even 
the  compensation  allowed  to  wit- 
nesses in  other  cases,  would  be  an 
infraction  of  the  fee  bill.  But  he  was 
not  called  aa  a  witness.  When  the 
testimony  before  the  inquest  was 
closed,  it  seems  the  jurors,  being  un- 
able to  agree  as  to  the  cause  of  the 
death,  requested  a  post-portem  ex- 
amination, which  was  made  by  the 
plaintiff  in  their  presence,  who  dis- 
pelled their  doubts  by  the  application 
of  chemical  tests  to  the  contents  of 
the  stomach.  In  this  he  performed, 
not  the  office  of  a  witness,  but  the 
business  of  a  person  employed  in  a 
particular  service.  The  coronei' 
might  have  compelled  him  to  swear 
to  his  opinion  on  a  superficial  view  of 
the  body;  but  he  could  not  have  com- 
pelled him  to  touch  it,  or  do  the  mors 
nauseous  and  dangerous  work  of 
opening  it."  Allegheny  County  v. 
Watts,  3  Pa.  St.  462,  464  (1846),  per 
Gibson,  C.  J. 

2.  People  V.  Conte,  17  Cal.  App.  771, 
122  Pac.  460,  457  (1912)  (physician 
cannot  be  required  to  make  a  chemi- 
cal analysis  to  determine  whether 
stains  on  a  rock  are  blood  stainsh 
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to  pass  an  opinion,^  or  an  expert  accountant  to  make  an  examina- 
tion of  books.*  In  all  such  cases  the  expert  is  not  merely  called 
upon  to  testify,  to  render  the  same  duty  to  society  which  any  other 
member  thereof  is  required  to  do,  but  he  is  asked  to  perform  some 
special  act,  aside  and  apart  from  that  obligation,^  and  no  good 
reason  can  be  suggested  why  he  should  either  be  compelled  to  do 
so  or  be  asked  to  without  compensation  for  the  service  rendered.^ 


3.  Schofleld  v.  Little,  3  Ga.  App. 
286,  58  S.  E.  666   (1907). 

"  He  cannot  be  required  to  make 
any  examination  or  preliminary  prep- 
aration, nor  can  he  be  compelled  to 
attend  the  trial,  and  listen  to  tlie  tes- 
timony, that  he  may  be  better  en- 
abled'to  give  his  opinion  as  an  ex- 
pert. For  any  service  of  this  kind  he 
may  demand  extra  compensation." 
Flinn  v.  Prairie  County,  60  Ark.  304, 
207,  29  S.  W.  459,  27  L.  R.  A.  669, 
46  Am.  St.  Rep.  168  (1895),  per  Eid- 
dick,  J. 

"  The  district  attorney,  it  is  true, 
might  have  required  the  attendance 
of  Dr.  Hammond  on  subpoena;  but 
that  would  not  have  sufficed  to 
qualify  him  to  testify  as  an  expert, 
with  clearness  and  certainty,  upon 
the  question  involved.  He  would  have 
met  the  requirement  of  a  subpoena  if 
he  had  appeared  in  court  when  he  was 
required  to  testify,  and  given  proper 
impromptu  answers  to  such  questions 
as  might  have  been  put  to  him  in  be- 
half of  the  people.  He  could  not  have 
been  required,  under  process  of  sub- 
poena, to  examine  the  case  and  to 
have  used  his  skill  and  knowledge  to 
enable  him  to  give  an  opinion  upon 
any  points  of  the  case,  nor  to  have 
attended  during  the  whole  trial  and 
attentively  considered  and  carefully 
heard  all  the  testimony  given  on 
both  sides,  in  order  to  qualify  him  to 
give  ft  deliberate  opinion  upon  such 
testimony  as  an  expert  in  respect  to 
the  question  of  the  sanity  of  the  pris- 
oner."     People    V.    Montgomery,     13 


Abb.    Pr.    N.    S.     (N.    Y.)     207,    240 
(1895),  per  E.  D.  Smith,  P.  J. 

4.  Harrison  v.  City  of  New  Orleans, 
40  La.  Ann.  509,  4  So.  133    (1888). 

5.  See  Barrus  v.  Phaneuf,  166 
Mass.  123,  44  N.  E.  141,  32  L.  R.  A. 
619  (1896)  ;  Lyon  v.  Wilkes,  1  Cow. 
(N.  Y.)    591    (1823). 

6.  "  In  the  higher  branches  of  ex- 
pert learning  perhaps  usually,  an 
amount  .of  study,  experimentation, 
thought,  and  reflection  may  be  neces- 
sary to  the  formation  of  an  opinion, 
and  the  witness  may  often  honestly 
answer  that  he  has  not  formed  such 
opinion.  The  chemist,  after  submit- 
ting a  substance  to  various  analyses 
and  reactions,  may  yet  need  to  study 
the  books  or  make  further  experimen- 
tation before  he  can  assert  the  pres- 
ence or  absence  of  certain  elements. 
The  physician,  after  exhaustive  in- 
spection and  tests,  is  still  often  left 
in  doubt,  and  does  not  venture  an 
opinion  to  his  patient  until  after  long 
study.  Such  study,  reflection,  etc.,  is 
not  the  function  of  the  ordinary  wit- 
ness. It  is  not  within  the  command 
of  the  subpoena,  and  there  is  no  rea- 
son to  think  that  the  statutes  were 
intended  to  require  it  of  any  witness 
merely  as  such.  If  a  party  desires 
that  any  witness,  expert  or  other- 
wise, equip  himself  with  knowledge 
by  research  or  inspection,  it  may  em- 
ploy him  to  do  so,  but  such  employ- 
ment will  be  controlled  by  the  ordi- 
navy  rules  of  contract,  express  or  im- 
plied." Philler  v.  Waukesha  County, 
139  Wis.  211,  215.  120  N.  W.  829 
(1909),  per  Dodge,  J. 
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§  3628.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode    of    Procuring;    Payment    for    Attendance;    Experts); 

Opinions  of;  Extra  Compensation. — The  class  of  cases,  consid- 
ered in  the  preceding  section  are  to  be  distinguished  from  those 
where  one  who  is  an  expert  is  called  upon  to  testify,  not  merely 
to  facts  within  his  knowledge,  but  also  to  express  an  opinion  based 
upon  facts  presented  to  him.  May  he  be  compelled  to  appear, 
under  the  same  conditions  in  respect  to  tender  or  payment  of  fees 
and  expenses  as  any  other  witness,  and  to  pass  his  opinion  upon  a 
matter  with  which  he  is  peculiarly  familiar  and  conversant?  Is 
he  by  reason  of  the  special  knowledge  which  he  has  acquired  as  a 
result  of  his  education  and  experience  exempt  from  such  process. 
There  is  some  authority  in  favor  of  the  view  that  he  should  be,^ 


§  3688-1.  Buekman  v.  State,  59 
Ind.  1  (1877)  ;  Re  Roelker,  1  Sprague 
(U.   S.)    376    (1855)    (interpreter). 

"  If  the  professional  services  of  a 
lawyer  cannot  be  required  in  a  civil 
or  criminal  case  without  compensa- 
tion, how  can  the  professional  ser- 
vices of  a  physician  be  thus  required? 
Is  not  his  medical  knowledge  his 
capital  stock?  Are  his  professional 
services  more  at  the  mercy  of  the  pub- 
lic, than  the  services  of  a,  lawyer? 
When  a  physician  testifies  as  an  ex- 
pert, by  giving  his  opinion,  he  is  per- 
forming a  strictly  professional  ser- 
vice. To  be  sure,  he  performs  that 
service  under  the  sanction  of  an 
oath.  So  does  the  lawyer,  when  he 
performs  any  service  in  a  cause.  The 
position  of  a  medical  witness,  testi- 
fying as  an  expert,  is  much  more  like 
that  of  a  lawyer  than  that  of  an  or- 
dinary witness,  testifying  to  facts. 
The  purpose  of  his  service  is  not  to 
prove  facts  in  the  cause,  but  to  aid 
the  court  or  jury  in  arriving  at  a 
proper  conclusion  from  facts  other- 
wise proved.  Is  not  this  also  the  pro- 
vince and  business  of  an  attorney? 
And  are  not  the  services  of  each 
equally  '  particular  ?'  All  attempts  to 
make  a  diflference  in  the  two  cases 
are  but  losing  sight  of  the  substance, 


and  grasping  at  the  shadow.  If  phy- 
sicians or  surgeons  can  be  compelled 
to  render  professional  services,  by 
giving  their  opinions  on  the  trial  of 
criminal  causes,  without  compensa- 
tion, then  an  eminent  physician  or 
surgeon  may  be  compelled  to  go  to 
any  part  of  the  State,  at  any  and  all 
times,  to  render  such  service,  without 
other  compensation  than  such  as  he 
may  recover,  as  ordinary  witness 
fees,  from  the  defendant  in  the  prose- 
cution, depending  upon  his  conviction 
and  ability  to  pay.  This,  under  the 
general  principles  of  law  and  the  con- 
stitution of  the  State,  he  cannot  be 
compelled  to  do.  If  he  knows  facts 
pertinent  to  the  case  to  be  tried,  lie 
must  attend  and  testify  as  any  other 
witness.  In  respect  to  facts  within 
his  knowledge,  his  qualifications  as  a 
physician  or  surgeon  are  entirely  un- 
important. In  respect  to  facts,  as 
before  stated,  he  stands  upon  an 
equality  with  all  other  witnesses, 
and  the  law,  as  well  as  his  duty  to 
the  public,  requires  him  to  attend  and 
testify  for  such  fees  as  the  legisla- 
ture has  provided.  Not  so,  however, 
in  respect  to  his  professional  opin- 
ions. In  giving  them,  he  is  perform- 
ing a  '  particular '  service,  which  can- 
not be  demanded  of  him  without  com- 
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founded  upon  the  theory  that  when  a  witness  testifies  as  an  expert, 
he  is  then  rendering  a  special  service,  one  peculiarly  professional, 
which  places  him  in  a  position  entirely  different  and  distinct  from 
that  occupied  by  him  or  any  other  witness  when  testifying  to  facts. 
Thus  in  the  case  of  a  physician  it  is  said  that  his  professional 
knowledge  and  learning  are  in  the  nature  of  property  which  should 
not  be  extorted  from  him  in  the  form  of  an  opinion  without  just 
compensation  therefor.^ 

§  3629.  (Attendance  ot  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Payment  for  Attendance;  Experts;  Opin= 
ions  of;  Extra  Compensation) ;  Prevailing  View. — The  weight 
of  authority,  however,  seems  to  favor  the  view  that  courts  possess 
the  power  to  summon  experts  to  testify  without  any  increase  over 
the  fees  paid  to  other  witnesses.^    The  decisions  are  founded  upon 


pensation."  Buekman  v.  State,  59 
Ind.  1,  13  (1877),  per  Worden,  J. 
(holding  that  the  giving  of  such  testi- 
mony was  a  particular  service  within 
the  meaning  of  the  constitutional 
provision  that  "  no  man's  particular 
services  shall  be  demanded  without 
just  compensation"). 

"  There  is  a  distinction  between  the 
case  of  a  man  who  sees  a  fact  and  is 
called  to  prove  it  in  a  court  of  jus- 
tice, and  that  of  a  man  who  is  se- 
lected by  a  party  to  give  his  opinion 
on  a  matter  with  which  he  is  pecul- 
iarly conversant  from  the  nature  of 
his  employment  in  life.  The  former 
is  bound,  as  a  matter  of  public  duty, 
to  speak  to  a  fact  which  happens  to 
have  fallen  within  his  knowledge — 
without  such  testimony,  the  course  of 
justice  must  be  stopped.  The  latter 
is  under  no  such  obligation.  There 
is  no  such  necessity  for  his  evidence, 
and  the  party  who  selects  him  must 
pay  him."  Webb  v.  Page,  1  C.  &  K. 
23  (1843),  per  Maulc,  J. 
2.  Buekman   v.    State,     59     Ind.     1 

(1877). 

§  3629-1.     Alabama. — Ex  parte  De- 
ment, 53  Ala.  389,  25  Am.  Rep.  611 

(1875)     (physician  may  be  so  called 


as  an  expert  in  a  judicial  investiga- 
tion whether  it  be  of  a  civil  or  crimi- 
nal nature ) . 

Arkansas. — Flinn  v.  Prairie  County, 
60  Ark.  204,  29  S.  W.  459,  27  L.  R.  A. 
669,  46  Am.  St.  Rep.  168  (1895) 
(physician,  called  as  expert  in  a 
criminal  case,  not  entitled  to  compen- 
sation in  addition  to  the  usual  fees  al- 
lowed to  witnesses)  ;  Clark  Cr.unty  v. 
Kerstan  60  Ark.  508;  30  S.  W.  1045 
(1895)  (physician;  following  the  pre- 
ceding case) . 

California. — People  v.  Conte,  17 
Cal.  App.  771,  122  Pac.  450,  457 
(1912)  (expert  not  entitled  to  extra 
ccmpensation) . 

Colorado. — Boaid  of  Commission- 
ers of  County  of  Larimer  v.  Lee,  3 
Colo.  App.  177,  32  Pac.  841  (1893) 
(physician  may  be  compelled  to  ex- 
press opinion  on  hypothetical  ques- 
tions or  on  general  medical  and  toxi- 
cological  subjects) . 

Georgia. — Dixon  v.  State,  IS  Ga. 
App.  17,  76  S.  E.  794  (1912)  (phy- 
sician) . 

Idaho. — Pee  Fairchild  v.  Ada 
County,  6  Ida.  340,  55  Pac.  654 
(1898)     (physician). 

7///H0IS.— North  Chicago  St.  R.  Co. 
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the  theory  of  the  duty  which  each  individual  owes  to  society,  even 
though  the  performance  of  that  duty  may,  in  some  cases,  result  in 


V.  Zeiger,  182  111.  9,  54  N.  E.  1006,  74 
Am.  St.  Rep.  157  (1899),  affirming 
78  111.  App.  463  (1898)  (physician, 
subpoenaed  and  interrogated  as  an  ex- 
pert witness  only,  cannot  refuse  to 
testify,  in  either  a  civil  or  a  criminal 
suit,  upon  the  ground  that  no  com- 
pensation greater  than  that  allowed 
to  ordinary  witneses  has  been  paid  or 
promised  him)  ;  Di\on  v.  People,  168 
111.  179,  48  N.  E.  108,  39  L.  R.  A.  116 
(1S97)  affirming  63  111.  App.  585 
(1S!)5)  (physician;  same  conclusion 
as  in  the  preceding  case)  ;  Wright  v. 
People,  112  111.  540  (1884)  (phy- 
sician having  stated,  without  objec- 
tion the  condition  of  an  injured  per- 
son he  has  attended  may  be  required 
to  state  the  cause  of  the  injury  with- 
out being  paid  his  professional  fee). 

Indiana.  —  Gaston  v.  Marion 
County,  3  Ind.  497  (1852)  (phy- 
sicians are  not  specially  privileged  in 
this  particular.") 

Massachusetts. — See  Barrus  v. 
Phaneuf,  166  Mass.  123,  44  N.  E.  130, 
32  L.  R.  A.  619  (1896)  (civil  engi- 
neer) . 

Minnesota. — State  v.  Terpner,  36 
Minn.  535,  32  N.  W.  678  (1887)  (a 
witness,  physician  in  this  case,  can- 
not "  refuse  to  answer  u,  question  on 
the  ground  that  !iis  answer  will  be 
•what  is  known  as  expert  evidence). 

Missouri, — Burnett  v.  Freeman, 
134  Mo.  App.  709,  115  S.  W.  488 
(1909);  State  v.  Bell,  212  Mo.  Ill, 
111  S.  W.  24  (1908);  Burnett  v. 
Freeman  125  Mo.  App.  683,  103  S.  W. 
121    (1907). 

Nebraska.  —  Main  v.  Sherman 
County,  74  Neb.  155,  103  N.  W,  1038 
(1904)  (one  testifying  as  an  expert, 
in  this  case  a  physician,  on  a  sub- 
ject requiring  special  skill  and 
l<nowledge.  is  entitled  only  to  the 
statutory  fee). 


New  York. — Lyon  v.  Wilkes,  1 
Cow.  591  (1823)  (surveyors,  attend- 
ing as  witnesses,  entitled  to  no  higli- 
er  compensation  tlian  ordinary  wit- 
nesses, except  when  there  has  been  a 
view ) . 

Ohio. — State  v.  Darby,  9  Ohio  Dec. 
(Reprints)  725,  17  Wkly.  Law  Bui. 
62  (1886)  (a  physician  having  testi- 
fied to  all  the  facts  in  connection 
with  a  post-mortem  made  by  him  can- 
not refuse  to  pass  his  opinion  with- 
out extra  compensation). 

Pennsylvania. — Com.  v.  Kiggins,  5 
ICulp.  269  (1889)  (physicinn  who 
has  made  a  post-mortem  or  attended 
an  injured  person  may  be  compelled 
to  testify  to  facts  in  connection  there- 
with or  to  express  an  opinion  as  to 
effect  of  medicines  administered)  ;  Al- 
legheny County  V.  Watts,  3  Pa.  St. 
462  (1846)  (physician  called  as  an 
expert  entitled  to  no  different  com- 
pensation from  other  witnesses). 

Texas. — Summers  v.  State,  5  Tex. 
App.  365,  32  Am.  Rep.  573  (1879) 
(physician  or  surgeon  may  be  com- 
pelled to  testify  as  to  result  of  a  post- 
mortem made  by  him ) . 

Wisconsin. — ^Philler  v.  Waukesha 
County,  139  Wis.  211,  120  N.  W.  829 
(1909). 

"After  considering  the  matter,  we 
have  concluded  that,  under  our  stat- 
ute, a  physician  who  testifies  as  en 
expert  in  a  criminal  case  is  not  en- 
titled to  extra  compensation  from  the 
county.  It  is  the  duty  of  every 
citizen  to  assist,  within  reasonable 
limits,  in  enforcing  the  criminal  law 
of  the  State;  and  it  is  not  unreason- 
able that  he  should  be  required,  on 
behalf  of  the  State,  to  give  such  in- 
formation as  he  may  possess  toward 
the  elucidation  of  any  question  aris- 
ing in  a  criminal  trial,  whether  that 
information  be  in  the  nature  of  ex- 
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a  pecuniary  loss  to  him.     It  is  true  that,  financially,  his  loss  may 
be  greater  in  amount  than  that  of  an  ordinary  witness.     On  the 


pert  evidence  or  not.  *  •  »  Such 
information  as  he  already  possesses, 
that  is  pertinent  to  the  issue,  he  can 
he  made  to  give,  whether  such  infor- 
mation is  peculiar  to  his  trade  or  pro- 
fession, or  not.  There  is  very  little 
probability  of  any  great  hardship  be- 
ing imposed  on  physicians  by  reason 
of  this  rule.  The  subpoenas  for  wit- 
nes=i('S  are  under  the  control  of  the 
court,  and,  as  there  are  physicians  in 
almost  every  town  or  village  in  the 
State,  it  cannot  often  be  necessary  for 
a  court  to  compel  one  to  attend  be- 
yond the  limits  of  the  county  in 
which  he  practices,  for  the  purposes 
of  testifying  as  an  expert,  unless  he 
is  also  a  witness  to  other  facts  ma- 
terial to  the  case.''  Flinn  v.  Prairie 
County,  60  Ark.  304,  307,  39  S.  W. 
459,  37  L.  R.  A.  669,  46  Am.  St.  Rep. 
168   (1895),  per  Riddick,  J. 

"The  English  cases  only  indicate, 
and  it  is  implied  by  the  decision  of 
Judge  Sprague.  that  peisons  sum- 
moned to  testify  as  experts  ought  to 
receive  compensation  for  their  loss  of 
time.  And  it  is  to  be  inferred  that 
the  judges  delivering  some  of  the 
opinions  thought  the  time  of  such  a 
witness  ought  to  be  valued,  in  the 
language  of  the  English  statutes, 
'  according  to  his  countenance  and 
calling.'  But  it  is  not  intimated  by 
any  of  them,  that  a  physician,  when 
testifying,  is  to  be  considered  as  ex- 
ercising his  skill  and  learning  in  the 
healing  art,  Avhich  is  his  high  voca- 
tion; or  that  a  counsellor  at  law,  in 
the  same  situation,  is  exerting  his 
talents  and  acquirements  in  profes- 
sionally investigating  and  upholding 
the  rights  of  a  client.  If  this  were 
so,  each  one  should  be  paid  for  his 
testimony  as  a  witness,  as  he  is  paid 
by  clients,  or  patients,  according  to 
the   importance   of  the   case   and   his 


own   established  reputation  for  abil- 
ity  and   skill.     But,   in   truth,   he   is 
not   really   employed   or   retained  by 
any  person.     And  the  evidence  he  is 
required  to  give  should  not  be  given 
with  the  intent  to  take  the  part  of 
either    contestant    in    the    suit,    but 
with  a  strict  regard  to  the  truth,  in 
order  to   aid   the   court   to   pronounce 
a  correct  judgment.     Perhaps  the  at- 
titude of  one  testifying  as  an  expert 
of  a  matter  in  respect  to  which  he 
is  made  conversant  or  skilled  by  his 
ordinary  employment,  is  not  so  dif- 
ferent as  is   supposed,  from  that  of 
another  who  testifies  to  acts  or  things 
done  by  or  between  the  parties  to  a 
cause.     ♦     *     •     For,    in     fact,    they 
all   are   witnesses   at  last.     And   the 
same    principle    which    justifies    the 
bringing    of   the    mechanic    from   his 
work-shop,    the    merchant    from     his 
storehouses,  the  broker  from  'change, 
or  the  lawyer  from  his  engagements, 
to  testify  in  regard  to  some  matter 
which  he  has  learned  in  the  exercise 
of   his   art   or   profession,   authorizes 
the    summoning    of    a    physician,    or 
surgeon,  or  skilled  apothecary,  to  tes- 
tify of  a  like  matter,  when  relevant 
to  a  cause  pending  for  determination 
in   a   judicial  tribunal.     And   if   in    a 
prosecution  of  an  individual  for  mur- 
der, it  was  proved  that  his  supposed 
victim  had,  a   short   time  before  his 
death,  drank  something  which  he  had 
received    from    the    accused,    and    a 
chemist  had  analyzed  the  liquid,  and 
testified  what  substances  it  contained 
and   a    physician    was    summoned   to 
prove   what   effect   they   would   have 
when  taken  into  the  stomach  of  a  liv- 
ing   man,    and    what    would    be    the 
symptoms   of    such    eflfect,    no    court 
would   be    excusable     in    exonerating 
the   physician   from  giving  sucli   evi- 
dence,  solely   on   the  ground  that   it 
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other  hand,  however,  it  may  not  be  proportionately  greater.     The 
law  does  not  attempt  to  discriminate  in  the  case  of  other  witnesses 


would  be  a,  professional  opinion  for 
which  he  had  not  been  paid,  or  re- 
ceived a  promise  of  payment.  In  so 
testifying  he  would  not  be  practicing 
the  healing  art;  he  would,  like  the 
merchant,  or  the  lawyer,  or  the  me- 
chanic, before  referred  to,  be  depos- 
ing only  to  things  which  he  had 
learned  in  the  course  of  his  occupa- 
tion or  profession,  or  of  the  prepara- 
tion for  it,  and  the  disclosure  of 
which,  to  the  court,  would  conduce  to 
a  correct  understanding  of  a  cause 
before  it.  His  testimony  would  con- 
cern the  administration  of  justice. 
And  of  him,  as  of  the  other  witnesses, 
it  could  be  justly  '  claimed  by  the 
public,  as  a  tax  paid  by  him  to  that 
system  of  laws  which  protects  his 
rights  as  well  as  others.'  The  deci- 
sions of  courts  concern  the  property, 
reputation,  liberty  or  lives  of  men, 
and  are  carried  into  execution  as  the 
judgments  of  the  law.  Every  indi- 
vidual, high  or  low,  is  subject  to 
them.  It  is,  therefore,  of  vital  pub- 
lic interest  that  the  tribunals  which 
pronounce  these  judgments  shall 
have  power  to  coerce  the  production 
of  any  relevant  evidence  existmg 
within  the  sphere  of  their  jurisdic- 
tion, requisite  to  prevent  them  from 
falling  into  error.  Nothing  we  have 
said  is  intended  to  support  the  propo- 
sition, that  a  physician  or  surgeon 
could  be  punished  as  for  a  contempt 
for  refusing,  unless  paid  therefor,  to 
make  a  post  mortem  examination,  or 
undertake  any  other  operation,  re- 
quiring skill  and  special  professional 
training,  in  order  to  qualify  himself, 
when  desired  by  a  court  so  to  do,  to 
testify  in  a.  cause."  Ex  parte  De- 
ment, 53  Ala.  389,  393  (1875),  per 
Manning,  J. 

"  The     authorities    which     adjudge 
additional    compensation    to    be    the 


right  of  the  expert,  and  which  assert 
his  privilege  to  refuse  to  testify  un- 
til paid,  are  not  in  harmony  as  to  the 
basis  on  which  their  conclusions  are 
rested.  Some  declare  that  he  is  en- 
titled to  the  extra  paj'  because  his 
professional  opinions  are  his  own 
property,  which  cannot  be  extracted 
from  him  except  for  an  honorarium, 
which  shall  be  satisfactory  to  the 
witness;  and  others,  on  the  ground 
that  the  time  of  a  professional  wit- 
ness called  as  such  has  a  value  be- 
yond that  of  a  witness  who  is  called 
to  testify  to  a  fact  regardless  of  his 
business  or  his  status.  The  line  of 
authorities  adjudging  the  contrary 
are  on  reason  and  principle  much 
more  satisfactory,  and  would  un- 
doubtedly be  followed  by  this  court 
were  the  question  presented  under 
the  identical  aspect  exhibited  in  those 
decisions.  They  hold  that  when  » 
professional  witness  attends  in  obedi- 
ence to  an  ordinary  subpoena,  he 
may  be  compelled  to  express  his  opin- 
ions or  hypothetical  questions,  or  on 
general  medical  and  toxicological  sub- 
jects, as  an  ordinary  witness  is  com- 
pelled to  testify  on  questions  of  fact 
within  his  knowledge  and  for  the 
same  statutory  fees.  The  authorities 
undoubtedly  concede,  as  does  this 
court,  that  if  the  witness  be  lefjally 
required  to  do  any  particular  thing, 
as  to  analyze  the  contents  of  a 
stomach,  or  perform  a  post-mortem 
operation — in  these  and  similar  cases, 
such  services  cannot  be  compelled  by 
the  ordinary  process  of  subpoena,  or 
the  labor  required  by  the  payment  of 
an  ordinary  witness  fee.  These  ex- 
ceptions, however,  do  not  modify  the 
general  rule  that  the  professional 
witness  in  the  discharge  of  his  duty 
as  a.  good  citizen  is  like  any  other 
person,   whether  he  be   laborer,  mer- 
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for  the  purpose  of  remunerating  them  for  the  value  of  their  time 
"when  serving  the  state  as  jurors.    Wo  consideration  seems  to  have 


■chant,  broker,  manufacturer,  or 
banker,  compellable  to  attend  in 
obedience  to  process,  and  to  testify 
as  to  wbat  he  may  know,  whether  it 
be  observed  facts,  or  accumulated 
knowledge  acquired  by  study  and  ex- 
perience. The  rule  is  a  sound  one 
and  commends  itself  to  our  judg- 
ment. It  is  apparently  nothing  but 
a  question  of  relative  value,  and  it 
frequently  happens  that  the  loss  of 
time  is  a  less  serious  one  to  the  pro- 
fessional witness  than  to  the  person 
engaged  in  the  more  active  business 
walks  of  life."  Board  of  County 
Commissioners  of  County  of  Larimer 
V.  Lee,  3  Colo.  App.  177,  179,  32  Pac. 
841   (1893),  per  Bissell,  J. 

"  The  grounds,  upon  which  the 
right  to  such  extra  compensation  on 
the  part  of  expert  witnesses  has  been 
sustained,  have  generally  been  three 
in  number.  The  first  ground  is,  that 
the  time  of  the  expert  witness  is 
more  valuable  than  the  time  of  or- 
dinary men,  and  that,  by  attendance 
at  court  to  give  his  testimony,  such  a 
witness  meets  with  a  loss  of  time. 
The  better  and  more  recent  authori- 
ties, however,  both  in  England  and 
this  country,  now  unite  in  the  view, 
that  the  right  to  such  extra  compen- 
sation cannot  properly  rest  upon  loss 
of  time  as  a  basis.  In  Lonergan  v. 
Royal  Exchange  Assurance,  7  Bing. 
739,  Chief  Justice  Tindal  said: 
'  There  is  no  reason  for  assuming 
that  the  time  of  medical  men  and  at- 
torneys is  more  valuable  than  that 
■of  others,  whose  livelihood  depends 
on  their  own  exertions.'  In  Collins 
v.  Codefrey,  1  B.  &  A.  950,  Lord  Ten- 
terden,  C.  J.,  said,  that  '  a  party  can 
not  maintain  an  action  for  compen- 
sation for  loss  of  time  in  attending  a 
trial  as  a  witness.'  (Moore  v.  Adam, 
5  M.  &  S.  156;   County  Commission- 


ers V.  Lee,  3  Col.  Ct.  App.  177  Ex 
parte  Dement,  53  Ala.  390).  Loss  of 
time,  as  a  ground  for  claiming  extra 
compensation  for  services  as  a  wit- 
ness, applies  as  well  to  all  ordinary 
witnesses  as  to  expert  witnesses.  It 
is  conceded,  that,  when  any  witness, 
whether  he  is  an  expert  witness  or 
not,  is  acquainted  with  any  facts 
which  bear  upon  the  matter  in  con- 
troversy in  a  litigation,  he  is  obliged 
to  testify;  and  a  distinction  is  drawn 
between  the  testimony  of  an  expert 
witness,  who  is  acquainted  with  the 
facts  about  which  he  testifies,  and  an 
expert  witness,  who  is  called  upon  to 
give  his  opinion,  in  reply  to  a  hypo- 
thetical question,  without  any  knowl- 
edge of  facts.  Manifestly  the  wit- 
ness, who  goes  to  court  and  testifies 
as  to  the  facts  of  which  he  knows,  is 
subjected  to  a  loss  of  his  time,  as 
much  as  a  witness,  who  goes  there 
to  testify  as  an  expert  upon  a  mere 
matter  of  opinion.  The  second 
ground,  upon  which  the  claim  for 
such  extra  compensation  is  based,  is, 
tliat  the  skill  and  accumulated  knowl- 
edge of  the  expert  are  his  property, 
and  that  a  man's  property  should  not 
be  taken  without  just  compensation. 
Various  definitions  have  been  given 
of  property.  *  *  *  It  is  not  ex- 
actly accurate  to  say,  tliat  the  mere 
abstract  knowledge,  acquired  in  the 
study  of  a  special  employment,  is  of 
itself  property.  It  is  the  right  to  ap- 
ply that  knowledge  to  the  accom- 
plishment of  a  particular  result, 
which  constitutes  property.  For  in- 
stance, if  the  appellant  had  been  re- 
quired to  answer  a  question,  put  to 
him  with  a  view  li  prescribing  a 
remedy  for  the  relier  of  Mrs.  Purdy, 
the  plaintiff  in  the  suit,  in  which  he 
was  called  to  testify  as  a  witness, 
then  it  might  be  said,  if  he  was  not 
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been  given  to  the  case  of  one  who,  in  rendering  his  duty  to  the  com- 
munity as  a  member  thereof,  may  lose  a  few  dollars  in  consequence 
of  his  being  summoned  for  this  purpose,  yet  the  one  losing  the 
smaller  amount  may  be  more  seriously  affected  than  he  who  is  an 


offered  any  compensation,  that  he  was 
deprived  of  a  property  right.  But 
where  a  physician  is  aslced  a  hypo- 
thetical question,  and  is  called  upon 
to  give  his  opinion  upon  the  facts 
stated  in  the  hypothetical  question 
while  he  is  testifying  as  a  witness  in 
court,  he  is  not  thereby  required  to 
practice  his  healing  art.  He  is  merely 
making  a  statement,  not  for  the  pur- 
pose of  effecting  a  cure,  or  relieving 
a  patient,  but  for  the  purpose  of  en- 
abling the  court  and  the  jury  to  un- 
derstand correctly  a  case,  which  is 
before  the  court.  There  is  no  in- 
fringement here  of  a  property  right. 
It  may  be  conceded,  that,  in  a  certain 
sense,  the  knowledge  of  the  physi- 
cian, acquired  by  special  study,  is 
property,  but  the  question  here  is, 
not  so  much  whether  certain  knowl- 
edge is  property,  as  whether  the  re- 
quirement, that  he  shail  answer  a 
hypothetical  question,  is  a  taking  of 
his  property.  Where  he  is  required 
to  make  an  application  of  his  knowl- 
edge to  a  particular  case,  so  as  to 
secure  a  particular  result,  such  as, 
for  instance,  the  curing  of  a,  disease, 
or  the  liealing  of  a  wound,  then  he 
would  undoubtedly  be  entitled  to 
compensation.  A  physician  or  sur- 
geon cannot  be  punished  for  a  con- 
tempt for  refusing  to  make  a  post- 
mortem examination,  unless  paid 
therefor,  nor  can  he  be  required  to 
prepare  himself  in  advance  for  testi- 
fying in  court  by  making  an  exami- 
nation, or  performing  an  operation, 
or  resorting  to  a  certain  amount  of 
study,  without  being  paid  therefor. 
But  when  he  is  required  to  answer  a 
hypothetical  question,  which  involves 
a  special  knowledge  peculiar  to  his 
calling,  he  is  merely  requi'red  to  do 


what  every  good  citizen  is  required 
to  do  in  behalf  of  public  peace  and 
public  order  and  in  promotion  of  the 
public  good.  Counsel  for  appellant 
state,  that  many  of  the  cases,  which 
have  held  that  expert  witnesses  can 
be  required  to  testify  without  being 
paid,  are  criminal  cases,  Avhere  the 
interest  of  the  State  and  the  interest 
of  the  public  demand  of  the  physi- 
cian, that  he  should  yield  up  some- 
thing of  his  knowledge  for  the  benefit 
of  society  at  large.  This  position, 
however,  is  inconsistent  with  the  con- 
tention, that,  when  an  expert  wit- 
ness is  required  to  testify  without 
compensation,  his  property  right  is 
interfered  with.  A  man's  propertj^ 
cannot  be  taken  from  him  by  the 
State  without  compensation.  It 
makes  no  difference  whether  it  is  to 
be  taken  for  the  good  of  the  public, 
or  for  the  benefit  of  a  private  indi- 
vidual, so  far  as  the  right  to  compen- 
sation is  concerned.  It  is  true,  that 
private  property  cannot  be  condemned 
by  the  State  for  a  private  purpose. 
Private  property  can  only  be  taken 
for  a  public  purpose.  But,  in  either 
case,  it  must  be  paid  for.  To  con- 
cede, therefore,  that,  in  a  criminal 
prosecution  conducted  by  the  State, 
a  physician  may  be  required  to  tes- 
tify without  compensation  because  it 
is  for  the  public  good,  is  to  concede, 
that  his  knowledge  may  be  made  use 
of  by  a  court  of  justice  without  his 
being  paid  therefor.  We  conceive, 
however,  that  it  can  make  no  differ- 
ence, whether  the  suit,  in  which  the 
witness  is  called  upon  to  testify,  is  a 
suit  between  private  parties,  or  is  a 
suit  between  the  State  and  an  alleged 
criminal.  In  either  case,  the  object  is 
to  promote  public  justice  and  to  aid 
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expert.  Why  should  an  exception  be  made  in  the  case  of  an  ex- 
pert and  others  ^vhose  loss  may  be  more  serious,  though  smaller  in 
amount,  be  ignored?  The  majority  doctrine  has  wisely  refused 
to  make  any  exception  but  requires  all  to  testify,  upon  the  same 
basis  of  compensation.^ 


§  3630.  (Attendance  of  Witnesses;  Power  of  Court  as  to; 
Mode  of  Procuring;  Payment  for  Attendance;  Experts;  Opin= 
ions  of;  Extra  Compensation)  ;  Statutes. —  In  some  jurisdictions 
statutes  have  been  enacted  having  in  view  the  payment  of  an  extra 
compensation  to  an  expert,  testifying,  as  such.  Where  a  statute 
provides  that  where  a  witness  is  summoned  or  sworn  and  examined 
"as  an  expert  in  any  profession  or  calling  "  the  judge  "  may,  in 
his  discretion,  allow  such  fees  or  compensation  as,  in  his  judgment, 
may  be  just  and  reasonable,"  it  is  a  matter  for  him  to  determine 
in  the  exercise  of  sound  reason  whether  an  allowance  shall  be  made 
or  not.  Such  a  statute  has  to  be  construed  with  reference  to  the 
witness  actually  testifying  as  an  expert  and  not  to  include  the  case 
of  one  who  though  he  is  an  expert  is  testifying  as  to  physical  facts 


the  due  administration  of  justice.  It 
is  just  as  important  to  tlie  peace  and 
good  order  of  society,  that  private 
controversies  should  be  settled  upon 
correct  proofs  and  in  accordance  with 
truthful  testimony,  as  that  criminals, 
who  violate  the  laws  of  the  State, 
should  be  punished.  It  is  the  duty 
of  the  ordinary  witness,  and  of  the 
expert  witness,  to  testify  as  to  facts 
within  their  knowledge,  which  bear 
upon  the  decision  of  controversies  in 
the  courts.  Such  duty  devolves  upon 
each  as  a  citizen,  and  in  view  of  the 
protection,  which  lie  receives  from 
the  laws  of  the  country,  in  the  mat- 
ter of  his  personal  liberty,  and  in  the 
matter  of  the  protection  of  his  prop- 
erty. This  duty  devolves,  as  much 
upon  a  physician  who  is  required  to 
testify  as  an  expert  witness  in  an- 
swer to  hypothetical  questions,  as  it 
does  upon  the  ordinary  witness,  tes- 
tifying to  facts  within  hia  knowl- 
edge."    Dixon   V.  People,  168  111.   179, 


189,   48  N.  E.  108,  39  L.  E.  A.  116 
(1897),  per  Magruder,  J. 

8.  "  The  benefits  of  civil  govern- 
ment, of  necessity,  carry  with  them 
certain  duties  more  or  less  onerous  to 
the  citizen.  It  not  infrequently  hap- 
pens that  the  citizen  is  compelled  to 
serve  the  State  at  a  pecuniary  loss. 
When  an  officer  armed  with  a  war- 
rant commands  the  assistance  of  a, 
citizen  in  making  an  arrest,  the  lat- 
ter, however  valuable  his  time,  is  not 
permitted  to  stand  and  bicker  for 
fees.  When  called  to  serve  as  a 
juror,  a  citizen  will  not  be  heard  to 
complain  that  the  compensation  fixed 
by  law  is  inadequate.  As  to  com- 
pensation in  such  matters,  the  scale 
is  fixed  without  regard  to  calling  or 
countenance,  and  the  common  laborer 
and  the  man  of  large-  affairs,  rich 
and  poor,  learned  and  imlearned,  are 
on  equal  footing,''  Main  v.  vSherman 
County,  74  Neb.  15,'5,  156,  103  N,  W. 
10;-!S    (1904),   per  Albert,   C. 


5159 


PtrNISHMENT   FOE  CoNTE:\rPT. 


§  3631 


falling  within  their  observation.^  Under  a  statute  providing 
that  "  witnesses  called  to  testify  in  court  only  to  an  opinion 
founded  on  special  study  or  experience  in  any  branch  of  science, 
or  to  make  scientific  or  professional  examinations  and  to  state  the 
result  thereof,  shall  receive  additional  compensation  to  be  fixed 
by  the  court  with  reference  to  the  value  of  time  employed  and  the 
degree  of  learning  required,"  it  is  sufficient  to  entitle  them  to  such 
compensation  that  they  have  been  called  to  testify  only  to  an  opin- 
ion, or  to  the  result  of  scientific  or  professional  examination ;  it 
is  not  necessary  that  they  should  be  appointed  by  the  courts  as 
experts  or  summoned  as  such.^ 

§  3631.  (Attendance  of  Witnesses;  Power  of  Court  as  to); 

Punishment  by  for  Contempt. — A  judicial  tribunal  has  power,  in 
case  a  person,  who  has  been  lawfully  subpoenaed  as  a  witness,  fails 
to  appear,^  or,  in  case  he  appears  in  response  to  the  summons,  re- 


§  3630-1.  "We  think  this  statute 
was  designed  to  apply  to  such  cases — 
that  is,  where  witnesses  are  called  to 
testify  to  an  opinion  founded  on  spe- 
cial study  or  experience  in  any  pro- 
fession or  calling,  or  to  make  scien- 
tific or  professional  examinations  of 
some  matter  connected  with  the  is- 
sues involved  in  the  case,  and  then 
state  the  results — and  not  to  cases 
where  a  witness,  skilled  in  some  pro- 
fession or  calling,  is  called  upon  to 
testify  as  to  facts  within  his  personal 
knowledge,  although  he  may  have  ac- 
quired his  knowledge  of  the  facts 
while  in  the  ordinary  practice  of  his 
profession,  and  although  his  profes- 
sional skill  may  have  enabled  him  to 
observe  such  facts  more  intelligently 
and  narrate  them  more  correctly.  In 
respect  to  facts  within  his  knowledge, 
there  is  no  reason  why  a  professional 
man  should  not  stand  upon  an  equal- 
ity with  any  other  witness,  when 
called  upon  to  testify  to  what  he  has 
seen  or  personally  knows  about  the 
facts  of  a  particular  case.  He  is  only 
performing  a  duty  which  every  other 
citizen  is  required  to  do,  and  is  not, 


in  our  opinion,  '  summoned  or  sworn 
and  examined  as  an  expert '  within 
the  meaning  of  the  statute.  The  wit- 
nesses in  the  present  case  were  of  this 
class.  They  had  been  employed  pro- 
fessionally by  plaintiff  to  attend  upon 
him  as  physicians.  While  thus  at- 
tending upon  him,  in  the  ordinary 
practice  of  their  profession,  they  saw 
his  injuries,  and  acquired  actual  per- 
sonal knowledge  of  the  facts  as  to 
their  nature  and  extent.  They  were 
called  as  a,  witness  to  testify  aa  to 
the  physical  facts  thus  falling  under 
their  observation."  Le  Mere  v.  Mc- 
Hale.  .30  Minn.  410,  411,  15  N.  W.  682 
(1883),  per  Mitchell,  J. 

2.  Suthon  V.  Laws,  132  La.  207,  61 
So.  304  (1913). 

§  3631-1.' — ^AZttSoma.— Mussina      v. 
Bartlett,  8  Port  277    (183«). 

Illinois. — Brockman   v.    Aulger,    12 
111.  277   (1850). 

Indiana. — Wilson  v.  State,  57  Ind. 
71    (1877). 

loioa. — State    v.    Seaton,    61    Iowa 
563,  16  N.  W.  736    (1883), 

Michigan. — In    re    Hall,    10    Mich 
210   (1863). 
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:fuses  to  answer  questions  as  to  matters  concerning  which  he  may- 
be lawfully  interrogated,^  or  refuses  to  obey  a  subpoena  duces 
tecum,  *  to  punish  him  as  for  a  contempt  of  court.  The  subpoena 
is  a  direct  order  of  court  commanding  the  person  to  do  as  directed 
therein  and,  for  his  refusal  to  comply  therewith,  the  court  has  the 
power,*  which  at  common  law  was  inherent  in  courts  of  record,^  to 


i\'eM!  York. — People  v.  Brown,  4G 
Hun   320    (1887). 

Ohio — State  v.  Nixon,  Wright 
763    (1834). 

South  Carolina. — Johnson  v.  Wid<;- 
man.  Dud.   70    (1837). 

United  States. — Fowler  v.  Hecker, 
Fed.  Cas.  No.  5,001  (4  Blatchf.  425) 
(1S60). 

2.  Arkansas. — Ex  parte,  Butt,  78 
Ark.  262,  93  S.  W.  962   (1906). 

California. — See  Rogers  v.  Superior 
Court  of  City  and  County  of  San 
Francisco,  145  Cal.  88,  78  Pac.  344 
(1904). 

Georgia. — Pledger  v.  State,  77  Ga. 
343,  3   S.  E.   320    (1887). 

Illinois. — Goodman  v.  People,  90 
111.  App.  533   (1900). 

Missouri. — Ex  parte  Renshaw.  6 
Mo.  App.  474    (1879). 

New  York. — People  v.  Kelly,  13 
Abb.  Prac.  150  (1861);  People  v. 
Hieks,  15  Barb.  153  (1853);  Gihon 
V.   Albert,   7   Paige  27«    (1838). 

Oklahoma. — In  re  Abbott,  7  Okla. 
78,  54  Pac.  319    (1898). 

South  Carolina. — Lott  v.  Biirrel,  3 
Mill  Const.   167    (1818). 

Wisconsiti. — State  v.  Koyes,  7.5 
Wis.  288,  44  N.  W.  13   (1889). 

United  States. — Johnson  '  Steel 
Street  Rail  Co.  v.  North  Branch  Steel 
Co.   (C.  C.)   48  Fed.  196   (1891). 

"  Where  by  statute  a  witness  who 
refuses  to  testify  may  be  confined 
until  he  gives  the  evidence  called  for, 
a  commitment  for  contempt  for  six 
monthf.  is  void.  F!.r  parte  Creasy.  243 
Mo.  679,  148  S.  W.  914,  41  L.  R.  A. 
(N.  S.)  478  (1913). 


3.  Foster  v.  Wait,  151  App.  Div. 
(N.  Y.)    933,  136  Suppl.  309   (1912). 

4.  Baldwin  v.  State,  136  Ind.  24.  25 
N.  E.  820  (1890)  ;  State  v.  Newton,  62 
Ind.  517  (1878);  Tredway  v.  Van 
Wagenen,  91  Iowa  556,  60  N.  W.  130 
(1894);  Woods  V.  De  Figaniere,  1 
Rob.  607,  641,  16  Abb.  Pr.  1  (1863); 
Bleeeker  v.  Carroll,  2  Abb.  Pr.  (N. 
Y.)    82   (1855). 

Supra,  §  222. 

6.  "  That  power  "  (power  to  punish 
for  contempt),  "so  far  as  it  may  be 
exercised  by  judicial  officers,  is  an 
incident  to  a  court,  belonging  alike  to 
courts  of  civil  and  criminal  jurisdic- 
tion, but  not  extending,  at  the  com- 
mon law,  below  such  as  are  courts  of 
record  recognized  in  the  common  law. 
The  general  doctrine  of  the  Englisli 
law  is,  that  all  courts  of  record  may^ 
fine  or  imprison  for  contempts  in  th» 
face  of  the  court.  2  Hawkins'  P.  C. 
ch.  §  1  lb.  ch.  1,  §  14,  15;  King  v. 
Davison,  4  B.  &  Aid.  329;  King  v. 
Clement,  lb.  218;  Grusley's  Case,  3 
Coke  38;  Murray's  Case,  1  Wilson 
300.  That  includes  the  courts  of 
Westminster,  the  courts  cf  Nisi 
Prius,  Oyer  and  Terminer,  Quarter 
Sessions,  and  others  of  the  grade  of 
courts  of  record  in  the  course  of  the 
common  law.  To  this  rule  there  may 
lie  an  exception  in  the  Court  Leet,  so 
far  as  punishing  by  imprisonment  is 
concerned,  the  usual  mode  of  punish- 
ment in  that  court  being  by  fine,  aid 
therefore  the  power  to  imprison  for 
contempts  in  that  court  has  been 
questioned.  But  Avithout  discussing' 
the   exceptions  it   is  sufficient  to   say 
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punish  him  for  contempt;  otherwise,  it  would  be  powerless  to  en- 
force any  obedience  to  its  process.  In  order  to  render  a  person, 
subpoenaed  as  a  witness,  guilty  of  contempt  there  must  have  been 
authority  to  issue  the  summons  and  one  of  the  requisites  to  that 
authority  is  the  pendency  of  an  action  in  court.^ 


that  the  rule  is  generally  as  stated, 
and  is  not  extended  to  the  county 
courts  of  England,  or  any  below  the 
grade  of  courts  of  record.  »  •  • 
And  as  early  as  Grusley's  case,  al- 
ready cited  (during  30th  Elizabeth), 
it  was'  resolved,  in  the  common  pleas, 
that  courts  which  are  not  of  record 
cannot  impose  a  fine,  or  commit  any 
to  prison  for  contempts.  A  power  to 
fine  or  imprison  in  such  cases,  al- 
though necessary  for  the  proper  dis- 
charge of  the  duties  of  a  court  not  of 
an  inferior  jurisdiction,  and  for  the 
maintenance  of  its  independence  and 
dignity,  should  not  belong  to  all  per- 
sons, bodies,  or  tribunals,  who  may 
have  a  judicial  duty  to  perform." 
Matter  of  Kerrigan,  33  N.  J.  L.  344, 
347  (1869),  per  Bedle,  J. 

"What  is  he  detained  for?  The 
answer  is  easy  and  simple.  The  com- 
mitment shows  that  he  was  tried, 
found  guilty,  and  sentenced  for  con- 
tempt of  court,  and  nothing  else.  He 
is  now  confined  in  execution  of  that 
sentence,    and    for    no    other    cause. 


This  was  a  distinct  and  substantive 
ofi'ence  against  the  authority  and 
government  of  the  United  States. 
Does  anybody  doubt  the  jurisdiction 
of  the  District  Court  to  punish  con- 
tempt? Certainly  not.  All  courts 
have  this  power  and  must  necessar- 
ily have  it;  otherwise  they  could  not 
protect  themselves  from  insult  or  en- 
force obedience  to  their  process. 
Without  it,  they  would  be  utterly 
powerless."  Williamson's  Case,  26 
Pa.  St.  9,  18,  67  Am.  Dec.  374,  380 
(1855),  per  Black,  J. 

6.  "We  take  it  that  the  pendency 
of  some  proceedings  in  court  is  neces- 
sary in  order  to  warrant  the  issu- 
ance of  process  for  witnesses.  There 
being  no  ease  pending  in  this  in- 
stance. The  justice  had  no  authority 
to  issue  a  subpoena  for  a  witness. 
The  subpoena  having  been  issued 
without  authority,  plaintiff  was  justi- 
fied in  disobeying  it."  Chambers  v. 
Oehler,  107  Iowa  155,  158,  77  N.  W. 
SS.'!    (1899),  per  Waterman,  J. 
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intoxication,  3648. 
victims  of  drug  habits,  3649. 

§  3632.  Incompetency  of  Witnesses;  Preliminary  Remarks. — 

The  purpose  for  which  the  testimony  of  witnesses  is  received  is 
to  aid  the  court  in  the  discovery  of  truth  and  thus  to  administer 
justice  between  litigants.  Under  the  earlier  practice  at  common 
law  many  classes  of  witnesses  were  regarded  as  incompetent  owing 
to  the  fact  that  for  some  reason,  which  the  law  deemed  controlling, 
a  witness  might  give  testimony  which  might  mislead  the  tribunal 
in  reaching  its  determination  upon  the  matters  in  controversy. 
As  time  passed,  however,  the  administrative  policy  of  the  courts 
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operated  in  favor  of  a  relaxation  of  the  rules  of  exclusion  for  such 
causes  and  legislative  bodies  foreseeeing  that  the  advantages  to  be 
gained  by  admitting  the  testimony  of  many  persons  placed  in  the 
class  of  incompetents  VFOuld  outweigh  the  results  of  exclusion,  en- 
acted laws  tending  to  have  this  result.  In  other  words  the  belief 
grew  and  strengthened  that  justice  could  be  better  administered 
and  with  greater  certainty  by  eliminating  many  of  the  grounds  of 
incompetency,  in  so  far  as  persons  of  intelligence  were  concerned, 
and  receiving  their  testimony,  leaving  its  weight  to  be  determined 
by  the  tribunal  before  which  it  was  given.  The  law  in  respect  to 
some  of  the  classes  excluded  has  as  a  result  become  merely  historical 
in  that  they  are  at  the  present  time  no  longer  recognized  in  any  of 
the  tribunals  of  the  English  speaking  world,  the  general  rule  being 
that  a  person  of  intelligence  may,  provided  he  has  knowledge 
respecting  some  relevant  fact,*  testify  in  regard  thereto.     Per- 


§  3632-1.  AaianM. — ^Hodges  v. 
Kyje,  9  Ala.  App.  449,  63  So.  761 
(1914) ;  Jackson  v.  Jones,  13  Ala. 
121    (1848). 

Connecticut. — Carney  v.  Hennes- 
sey, 74  Conn.  107,  49  Atl.  910,  53  L. 
R.  A.  699,  93  Am.  St.  Eep.  199 
(1901). 

Georgia. — Davitte  v.  Southern  Ry. 
Co.,  108  Ga.  665,  34  S.  E.  327 
(1899)  Augusta  &  S.  R.  Co.  v,  Dor- 
sey,  68  Ga.  228   (1681). 

Illinois. — Purcell  v.  Henry,  07  111. 
App.  356  (1896);  Carpenter  v.  First 
Nat.  Bank  of  Joliet,  119  111.  353,  10 
N.  E.  18  (1887);  Long  v.  Conklin, 
75  111.  32   (1874). 

Indicma. — Ohio  &  M.  Ry.  Co.  v. 
Stein,  140  Ind.  61,  39  N.  E.  246 
(1894)  ;  Fleming  v.  Yost,  137  Ind.  95, 
36  N.  E.  705  (1894)  ;  Chicago  &  E.  R. 
Co.  V.  Smith,  6  Ind.  App.  363,  33  N. 
E.  341   (1«93). 

Indian  Territory. — Missouri,  K.  & 
T  Ry.  Co.  V.  Elliott,  3  Ind.  Terr.  407, 
51  S.  W.'1067    (1899). 

Iowa. — Gillespie    v.    Ashford,    185 


Iowa  729,  101  N.  W.  649  (1904); 
Buchanan  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  75  Iowa  393,  39  N.  W.  663 
(1888);  Davis  Sewing  Mach.  Co.  v. 
McGinnis.  45  Iowa  538    (1877). 

Kansas. — Missouri  Pac.  Ry.  Co.  tr. 
Stevens,  35  Kan.  662,  13  Pac.  35 
(1886);  Mann  v.  Second  Nat.  Bank 
01  Springfield,  34  Kan.  746,  10  Pac. 
150   (1886). 

Louisiana. — State  v.  Claire,  41  La. 
Ann.  1067,  6  So.  806   (1889). 

Maryland. — ^Hall's  Leasee  v.  Gough, 
1  Harr.  &  J.  119   (1801). 

Michigan. — ^Tanner  v.  Page,  106 
Mich.  155,  63  N.  W.  993  (1895); 
People  V.  Wood,  99  Mich.  630,  58  N. 
W.  638  (1894)  ;Eastman  v.  Cleaver, 
72  Mich.  167,  40  N.  W.  238  (1888)  ; 
Seligman  v.  Ten  Eyck  Estate,  60 
Mich.  267,  37  N.  W.  514  (1886)  ; 
People  V.  Simpson,  48  Mich.  474,  13 
Iv'.  W.  663  (1882)  ;  Hitchcock  v.  Bur- 
gett,  38  Mich.  501   (1878). 

Missouri — Austin  v.  Boyd,  23  Mo. 
App.  317  (1S86). 
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sonal  knowledge  is  essential.  Thus  a  question  to  a  witness  as  to 
the  demands  for  labor  in  Alaska  during  a  certain  month  was  prop- 
erly excluded,  it  appearing  that  at  the  time  to  which  the  question 
referred,  he  was  not  in  Alaska  and  had  no  knowledge  of  the  situa- 
tion there.^  Similarly  a  witness  was  not  permitted  to  testify  as  to 
the  reason  which  induced  a  person  to  leave  the  country  in  the 
absence  of  some  preliminary  showing  of  his  means  of  knowledge.^ 


§  3633.  Incompetency  of  Witnesses;   Nature  of  an  Oath. — 

From  the  earliest  times  the  solemnity  and  binding  force  of  an  oath 


Neiraska. — In  re  Kuhman's  Estate, 
94  Neb.   783,  144  N.  W.  778    (1914). 

Nevada. — State  v.  Nevada  Cent.  R. 
Co.,  28  Nev.  186,  81  Pac.  99,  113  Am. 
St.  Rep.  834   (1905) 

New  Jersey — Daum  v.  North  Jer- 
sey St.  Ry.  Co.,  70  N.  J.  L.  338,  57 
Atl.  1132    (1904). 

New  York. — People  v.  Gillman,  101 
App  Div.  (N.  Y.)  920,  145  Suppl. 
775  (1914)  ;  Tully  v.  Lewitz,  50  Misc. 
Eep.  350,  98  N.  Y.  Suppl.  829 
(1906);  Voisin  v.  Commercial  Mut. 
Ins.  Co.,  60  App.  Div.  139,  70  N.  Y. 
Suppl.   147    (1901). 

North  Carolina. — Bray  v.  John  L. 
Roper  Lumber  Co.,  132  N.  C.  695,  44 
S.  E.  403  ( 1903 )  ;  Miller  v.  Hahn, 
84  N.  C.  226   (1881). 

Oftio.— Cleveland  T.  &  V.  R.  Co.  v 
Marsh,  63  Ohio  St.  236,  58  N.  E.  821, 
53  L.  R.  A.  142  (1900)  ;  Thevenin  v. 
Slocum,  16  Ohio  519    (1847). 

Oregon. — Oldenburg  v.  Orgon  Sugar 
Co.,  39  Or.  564,  65  Pac.   869    (1901). 

Pennsylvania. — Schubkagel  v.  Dier- 
Btein,  131  Pa.  46,  18  Atl.  1059,  25 
Wkly.  Notes  Cas.  185  (1890)  ;  Com- 
monwealth V.  Smith,  6  Serg.  &  R.  568 
(1819). 

Texas. — ^Reiehert  v.  International 
&    G.    N.    Ry.    Co.,    72    S.    W.    1031 


( 1903 )  ;  Houston  &  T.  C.  R.  Co.  v. 
White,  23  Tex.  Civ.  App.  280,  56  S.  W. 
204  (1900)  ;  Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  White,  (Tex.  Civ.  App.  1895),  33 
S.  W.  322;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V  Sweeney,  6  Tex  Civ.  App. 
173,  24  S  W.  947   (1894). 

Vermont — Baker  v.  Sherman,  71 
Vt.  439,  46  Atl.  57    (1900). 

Wisconsin. — Bright  v.  Carter,  117 
Wis.  631,  94  N.  W.  645  (1903) ;  Rhy- 
ner  v.  City  of  Menasha,  107  Wis.  301, 
83  N.  W.  303    (1900). 

United  States. — O'Connell  v.  Penn- 
sylvania Co.,  118  Fed.  989,  55  C.  C. 
A.  483  (1902);  Lemmon  v.  United 
States,  106  Fed.  650,  45  C.  C.  A.  518 
( 1901 )  ;  Day  v.  United  States,  87 
Fed.  125,  30  C.  C.  A.  572   (1898). 

In  the  federal  courts  the  question 
of  the  competency  of  a  witness  must 
be  determined  upon  common  law 
principles,  except  so  far  as  those  prin- 
ciples have  been  modified  by  federal 
statute  and  the  decisions  of  the  fed- 
eral courts.  United  States  v.  Sims, 
161  Fed.  1008  (U.  S.  C.  C.  1907). 

2.  Gillespie  v.  Ashford,  135  Iowa 
729,  101  N.  W.  649   (1899). 

3.  Tanner  v.  Page,  106  Mich.  155, 
63  N.  W.  993   (1895). 
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have  been  recognized.  Probably  no  better  brief  account  of  the 
nature  of  an  oath,  and  the  veneration  in  which  it  was  held  even 
long  prior  to  the  coming  of  Christ,  can  be  found  than  in  the  follow- 
ing extract  from  an  early  English  case :  ^ 

"  I  shall  now  proceed  to  explain  the  nature  of  an  oath,  which 
will,  I  think,  contribute  very  much  towards  the  determination  of 
the  general  as  well  as  the  present  question.  If  an  oath  were  merely 
&  christian  institution,  as  baptism,  the  sacrament,  and  the  like,  I 
should  be  forced  to  admit  that  none  but  a  christian  could  ttake  an 
oath.  But  oaths  were  instituted  long  before  Christianity  was  made 
use  of  to  the  same  purposes  as  now,  were  always  held  in  the  highest 
veneration,  and  are  almost  as  old  as  the  creation.  Juramentum 
(according  to  Lord  Coke  himself)  nihil  alud  est  quam  deum  in 
iesiem  vocare;  and  therefore  nothing  but  the  belief  of  a  God  and 
that  he  will  reward  and  punish  us  according  to  our  defects  is  neces- 
sary to  qualify  a  man  to  take  the  oath.  We  read  of  them  therefore 
in  the  most  early  times.  If  we  look  into  the  sacred  history,  we 
have  an  account  in  Genesis,  c.  26,  v.  28,  and  31 ;  and  again  Genesis, 
■c.  31,  V.  53,  that  the  contracts  betwixt  Isaac  and  Abimelech,  and 
between  Jacob  and  Laban,  were  confirmed  by  mutual  oaths;  and 
jet  the  contracting  parties  were  of  very  different  religions,  and 
swore  in  a  different  form.  It  would  be  endless  to  cite  the  places  in 
the  Old  Testament  where  mention  is  made  of  taking  an  oath  upon 
•solemn  occasions,  and  how  great  a  reverence  was  always  paid  to  it. 
I  shall  only  take  notice  of  three,  one  in  Numb.  30,  2.  '  He  that 
sweareth  an  oath  bindeth  his  soul  with  a  bond.'  Another  in  Deut. 
<3.  6,  V.  13.  '  Thou  shalt  fear  the  Lord  thy  God,  and  swear  by  his 
name.'  And  another,  Psalms  15,  v.  5.  '  Where  a  righteous  man 
is  described  in  this  manner,  '  One  who  sweareth  unto  his  neighbour 
and  disappointeth  him  not,  though  it  were  to  his  own  hindrance.' 
Prom  the  passages  of  the  New  Testament,  where  mention  is  made 
of  an  oath,  it  is  plain  that  it  continued  to  be  useful  in  the  same 
manner,  and  to  be  held  in  the  same,  if  not  greater,  veneration  after 
the  coming  of  our  Saviour.    The  nature  of  an  oath  was  not  at  all 
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altered,  only  as  the  promise  of  rewards  and  punishments  in  another 
world  was  then  more  clearly  revealed,  the  obligation  of  an  oath 
grew  much  stronger,  and  those  who  were  really  christians  were 
tinder  a  greater  apprehension  of  breaking  it.  'An  oath  for  con- 
firmation (faith  St.  Paul)  is  an  end  of  all  strife.  Heb.  c.  16.  And 
I  cannot  forbear  mentioning  one  passage  more  out  of  the  Xew 
Testament  to  show  what  great  reverence  was  paid  to  an  oath  even 
by  the  most  wicked  men  ;  and  under  what  great  apprehensions  they 
were  of  breaking  it.  It  is  in  Matt.  c.  14,  v.  6  to  9,  and  it  is  related 
in  the  same  manner  by  Stint  Mark,  c.  6,  v.  23  to  26,  that  Herod 
having  sworn  to  Herodias  that  whatever  she  asked  of  him  he  would 
give  it  to  her,  though  he  was  exceedingly  sorry  when  she  asked  of 
him  the  head  of  Saint  John  the  Baptist,  yet  for  his  oath's  sake  and 
the  sake  of  them  who  sake  with  him  he  would  not  reject  her.  And 
I  cannot  help  likewise  in  this  place  (though  a  little  out  of  course) 
take  notice  of  what  is  said  by  Laclantius  on  this  subject,  that  some 
in  his  time,  who  were  so  very  wicked  as  not  to  be  afraid  even  of 
committing  murder,  yet  had  such  a  veneration  for  an  oath  and  such 
a  dread  of  being  foresworn  that  when  purged  upon  their  oaths  they 
durth  not  deny  the  fact.  If  we  look  into  profane  authors,  we  shall 
find  pretty  much  the  same  account  of  an  oath.  I  shall  mention 
only  two  or  three  of  the  most  ancient  and  best  of  them.  It  appears 
in  several  places  in  Homer,  that  not  only  his  heroes,  but  likewise 
his  gods,  whom  he  represents  as  gods  of  the  second  rank  subject  to 
one  supreme  being,  frequently  confirmed  their  promises  or  threats 
with  an  oath,  and  they  were  then  looked  upon  as  unalterable.  In 
two  places  in  Hesiod,  the  one  in  his  book  de  generatione  deorum, 
and  the  other  it  is  said  that  horrible  misfortunes  and  punishments 
will  befall  those  who  swear  falsely.  So  in  the  beginning  of 
Pythagoras's  golden  verses,  considering  an  oath  as  very  sacred 
and  as  a  sort  of  religious  worship.  And  Hierocles,  who,  is  very 
large  in  his  comment  on  this  passage,  says  an  oath  was  looked  upon 
by  the  ancient  fathers  as  one  of  the  most  solemn  acts  of  religion. 
I  shall  conclud-e  with  Cicero,  who  never  speaks  of  an  oath  but  with 
the  greatest  reverence,  and  as  the  strongest  tie  which  can  be  laid 
upon  men.    Nullum  vinculum  (says  he)  ad  astrungendam  fidem 


5167  Nature  of  an  Oath.  §  3633 

majores  nostri  arctrixis  jurejurando  crediderunt.  To  these  great 
authorities  I  shall  only  beg  leave  to  add  the  sentiments  of  two 
modern  writers,  but  writers  of  very  great  credit,  I  mean  Orotius 
de  jure  belli  et  pads,  lib.  2  c,  12  f.  1.  His  words  are  Apud  omnes 
populos  et  ab  omni  aevo  circa  pollici  tairones  promissa  et  con- 
tractus maxima  semper  vis  fuii  jurisjurando.  And  Tillotson's  ser- 
mons, vol.  1,  p.  241,  where  he  says  that  '  It  is  the  general  practice 
of  mankind,  which  has  universally  obtained  in  all  ages  and  nations 
to  confirm  things  by  an  oath  in  order  to  the  ending  of  difference.' 
It  is  very  plain  from  what  I  have  said  that  the  substance  of  an 
oath  has  nothing  to  do  with  Christianity,  only  that  by  the  Christian 
religion  we  are  put  still  under  great  obligations  not  to  be  guilty  of 
perjury;  the  forms  indeed  of  an  oath  have  been  since  varied,  and 
have  been  always  difi^erent  in  all  countries  according  to  the  differ- 
ent laws,  religion  and  constitution  of  those  countries.  But  still  the 
substance  is  the  same,  which  is  that  God  in  all  of  them  is  called 
upon  as  a  witness  to  the  truth  of  what  we  say." 

The  following,  from  an  early  Vermont  case  is  also  of  interest  in 
this  connection : 

"  In  support  of  the  proposition,  that  an  atheist  cannot  be  sworn, 
we  need  only  refer  to  the  history  of  oaths,  and  the  nature  of  an 
oath.  An  oath  is  well  defined  to  be  'a  solemn  invocation  of  the 
vengeance  of  the  Deity,' if  the  person  sworn  do  not  regard  the  requi- 
sitions of  the  oath.  Hence  Heinnecius,  the  learned  commentator 
upon  the  civil  law,  defines  an  oath  thus,  jusjurandum  religiosa 
adserveatio  per  invocationem  Dei,  &c.  The  case  of  Jacob  and 
Laban,  cited  in  argument  of  the  case  of  Omichund  v.  Barker, 
where  one  swore  by  the  God  of  Abraham,  and  the  other  by  the  God 
of  Wahor  (Genesis,  ch.  31,  v.  52,  53),  shows  both  the  necessity 
of  being  sworn  upon  the  belief  in  some  God,  who  will  avenge  per- 
jury, but  also,  that  each  person  must  swear  according  to  that  view 
of  Diety  which  meets  his  belief  and  binds  his  conscience.  All 
oaths  spoken  of  in  the  scriptures,  both  of  the  old  and  new  testa- 
ments, are  obviously  regarded  as  religious  ceremonies.  Hebrews, 
ch.  6,  V.  16.  '  For  men  verily  swear  by  the  greater.'  Eccl.  ch.  8, 
V.  2.  '  Keep  the  King's  commandment,  and  that  in  regard  of  the 
oath  of  God.'     The  same  is  true  of  all  civilized  nations.     Among 
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the  Greeks  and  Romans  an  oath  was  always  regarded  as  a  very 
sacred  religious  obligation.  In  Rome,  the  most  solemn  oath,  which 
was  administered  to  the  soldiers,  was  denominated  sacramentum. 
Other  oaths  were  usually  denominated  jusjurwiida,  but  they  were 
all  esteemed  as  imposing  a  religious,  and  not  a  mere  civil  bond  of 
obligation.  In  Tacitus'  History,  Book  4,  chap.  59,  we  have  ub 
sacramentum  recitaret,  referring  to  the  common  oath  of  allegiance. 
In  the  16th  book  of  Annals  of  the  same  author,  22d  chapter,  in 
reference  to  oaths  generally,  we  have  principio  anni  vitare 
Thraseam  solenne  jusjwrandum,  which,  according  to  the  Latin 
solemne,  seems  to  imply  that  it  was  an  annual  solemnity  or  re- 
ligious custom.  The  same  evidence  might  be  adduced  from  other 
authors,  both  Greek  and  Romar.  Indeed  no  man  could  look  at  the 
form  of  an  oath,  and  not  feel  that  it  was  regarded  as  a  religions 
ceremony.  Deus  est  testis,  or  sic  me  Deus  ad  juvet,  as  God  is  my 
witness,  or  so  help  me  God.  How  absurd  and  impious  then,  to  go 
through  with  the  solemn  farce  of  administering  an  oath  to  one  who 
openly  avows  his  utter  disbelief  in  the  existence  of  any  Supreme 
Being!  But  there  is  not  wanting  ample  authority  upon  this  point. 
Although  many  cases  have  required  much  more  than  a  belief  in 
the  existence  of  God,  as  a  Supreme  moral  Governor  of  the  imiverse, 
\\\\o  was  personal  in  his  existence,  and  retributive  in  his  govern- 
ment, yet  no  case  can  be  found  which  has  allowed  a  witness  to  bo 
sworn  upon  a  belief  falling  short  of  that."  ^ 

§  3634.  (Incompetency  of  Witnesses);  Mental  Incapacity. — 

It  is  a  general  rule  that  a  person  must,  in  order  to  be  qualified  as 
a  witness,  possess  the  necessary  understanding  to  retain  in  his 
memory  a  clear  recollection  of  the  events  or  occurrences  witnessed 
by  him  so  as  to  be  able  to  narrate  them  intelligently  and  that  he 
must  be  able  to  discern  between  right  and  wrong  and  to  appreciate 
the  obligation  imposed  upon  him  to  tell  the  truth  respecting  the 
matters  concerning  which  he  has  knowledge  and  is  called  upon  to 
testify.-^  These  are  requirements  which  will  be  insisted  upon  in 
all  eases.  If  it  appears  that  a  person,  offered  as  a  witness,  is  so 
wanting  in  either  essentia]  as  to  render  his  testimony  of  no  evi- 

a.  Arnold  v.   Estate  of   Arnold.   13  §  3634-1.     Hartford   v.  Palmer.   16 

Vt.  362,  366   (1841),  per  Redfield.  J.      Jolms.  R,   (N,  Y.)   143,  144   (1819). 
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dentiary  value  it  will  be  rejected.^  If  a  person  does  not  possess 
the  mental  capacity  either  to  understand  that  which  he  observes 
or  to  retain  any  correct  recollection  of  it  or  to  narrate  the  facts 
correctly,  his  testimony  would  not  tend  to  aid  the  court  in  the  dis- 
covery of  truth;  on  the  other  hand  it  would  tend,  if  given  any 
weight,  to  confuse  and  mislead  the  tribunal  in  its  endeavor  to  ad- 
minister justice.  In  the  same  way  and  to  the  same  effect  would  be 
the  result  of  testimony  given  by  one  whose  mental  incapacity  is 
-such  that  he  does  not  understand  the  obligation  imposed  upon  him 
by  his  oath  to  tell  the  truth  and  is  not  able  to  discern  between 
right  and  wrong.  In  either  event  when  the  presiding  judge  is 
satisfied  that  such  a  mental  deficiency  exists  on  the  part  of  a  pro- 
posed witness,  he  will  not  permit  him  to  testify. 

§  3635.  (Incompetency  of  Witnesses;  Mental  Incapacity); 
Deaf  and  Dumb  Persons. —  Deaf  and  dumb  persons  were,  at  one 
time,  excluded  as  a  class,  the  rejection  of  their  testimony  being 
based,  not  upon  the  ground  of  their  physical  infirmity,  but  be- 
cause of  the  fact  that  persons  so  afflicted  were  regarded,  in  the  law, 
as  idiots  and,  therefore,  incompetent  to  testify.  The  fallacy  of 
this  idea  has,  gradually,  become  a  relic  of  the  past,  especially  in 
view  of  the  means  and  facilities,  which  have  been  afforded,  by 
modem  learning,^  of  educating  them.  With  the  advance  of  the 
thought  in  the  judicial  mind  that  the  avenues,  through  which  the 
court  might  acquire  information,  as  an  aid  in  the  discovery  of 
truth,  should  be  broadened,  so  gradually,  the  view,  that  restric- 
tions upon  the  competency  of  witnesses  should  be  removed,  met 
with  increased  favor.  Thus  grew  the  belief  as  to  deaf  and  dumb 
persons  until,  at  the  present  time,  they  are  received  as  witnesses, 
the  only  question  being  the  means,  which  is  most  favored,  for 
communicating  their  knowledge  to  the  tribunal.  If  such  a  person 
possesses  sufBcient  intelligence  to  tmderstand  the  obligation  of  an 
oath  and  to  convey,  correctly,  such  knowledge  as  he  may  possess  to 
the  court  he  will  be  received.^     The  same  presumption  in  favor 

2.  See  sections  infra  in  this  chap-  them,  the  rule  is  abrogated."     State 

ter.  V.  Edwards,  79  N.  C.  648,  650  (1878), 

§  3635-1.      "  Formerly,     deaf     and  per  Eeade,  J. 
dumb     persons     were     classed     with         2.  State   v.  Butler,    157  Iowa   16.S, 

idiots,   and   were  incapable  of  crime,  138  N.  W.  383  (1913) ;  Kirk  v.  State, 

and  incompetent  as  witnesses,  but  35  Tex.  Cr.  224,  37  S.  W.  440  (189,^). 
since    "the     facilities     for     educating 
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of  sanity  applies  to  deaf  and  dumb  persons,  as  applies  in  the  case 
of  others.''' 

§  3636.  (Incompetency  of  Witnesses;  Mental  Incapacity; 
Deaf  and  Dumb  Persons) ;  Means  of  Conveying  Information  to 
Court. — As  to  the  means  of  conveying  to  the  court  such  informa- 
tion as  he  may  possess  it  is  said,  in  one  of  the  earlier  English  cases, 
that  if  such  a  witness  can  write,  that  mode  of  answering  questions 
is  to  be  preferred  to  the  use  of  signs.  ^  In  an  early  case  in  the 
United  States,  however,  decided  shortly  after,  it  was  held  that  if, 
a  witness  is  able  to  communicate  his  ideas  better  by  means  of  signs 
than  by  writing,  the  court  may  well  permit  the  use  of  the  latter 
mode  in  answering  questions.^     So  the  use  of  an  interpreter  has 


3.  "  It  is  clearly  tlie  law,  that  the 
presumption  is  always  in  favor  of 
sanity,  and  there  is  no  exception  to 
this  rule  in  the  case  of  a  deaf  and 
dumb  person;  but  the  onus  of  prov- 
ing the  unsoundness  of  mind  of  such 
a  person  must  rest  on  those  who  dis- 
pute her  sanity.  There  is  nothing 
in  our  experience  which  would  lead  us 
to  conclude  that  the  deaf  and  dumb 
are  generally  of  unsound  mind,  the 
numerous  asylums  in  which  such 
persons  find  a.  refuge  would  furnish 
abundant  instances  to  the  contrary." 
Harrod  v.  Harrod,  1  K.  &  J.  4,  9 
(1854),  per  Wood,  V.  C. 

§  3636-1.  ,"I  have  been  doubting 
whether,  as  this  lad  can  write,  we 
ought  not  to  make  him  write  his  an- 
swers. We  are  hound  to  adopt  the 
best  mode.  I  should  certainly  re- 
ceive the  present  mode  of  interpret- 
ing, even  in  a  capital  case;  but  I 
think,  when  the  witness  can  write, 
that  is  a  more  certain  mode."  Mor- 
rison V.  Lennard,  3  C.  &  P.  137 
(1827),  per  Best,  0.  J. 

2.  '■  The  supposed  victim  of  the 
outrage  of  the  prisoner,  was  deaf  and 
dumb.  She  was  sworn,  and  testified 
by  a,  sworn  interpreter,  an  instruc- 
tor in  the  asylum  for  the  deaf  and 
dumb,  through  certain  signs  adopted 
as   a,   medium  of   communication,   by 


that  class  of  persons.  It  was  ob- 
jected, by  the  prisoner,  that  as  it  ap- 
peared by  the  testimony  of  the  in- 
terpreter, that  '  she  could  read  and 
write  and  communicate  her  ideas  im- 
perfectly by  writing;'  and  it  further 
appeared,  that  '  she  understood  the 
language  of  signs,  and  was  capable 
of  relating  facts  correctly,  in  that 
manner;'  she  ought  to  testify  in  her 
own  words  in  writing.  The  judge 
very  properly  overruled  the  objection. 
The  bare  statement  of  the  objection, 
overthrows  it.  She  was  capable  of 
relating  facts  correctly,  by  signs;  she 
could  read  and  write,  and  communi- 
cate her  ideas  imperfectly,  by  writ- 
ing. The  objection,  thus  viewed,  pre- 
sents this  absurdity,  that  the  court 
erred  in  resorting  to  the  most  per- 
fect mode  of  ascertaining  the  truth. 
The  mode  of  examination  adopted  by 
the  court,  was  the  next  best  mode  to 
an  oral  examination,  which  for  many 
obvious  reasons,  is  preferable  to  an 
examination  in  writing,  but  which 
could  not  be  had  in  this  case,  on  ac- 
count of  an  infirmity  in  the  witness. 
I  see  no  ground  for  this  objection." 
State  v.  De  Wolf,  8  Conn.  93.  99 
(1830),  per  Daggett,  J.  See  also, 
Snyder  v.  Nations,  5  Blackf.  (Ind.) 
395    (1840). 
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been  permitted,  which  mode  seems  as  eminently  proper  as  where  a 
witness  before  the  tribunal  is  unable  to  speak  the  English  language 
and  has  to  communicate  his  knowledge  in  this  manner.^  So  if  a 
witness  can  be  communicated  with  by  means  of  signs  and  motions, 
through  one  familiar  with  such  means  of  communication,  it  may  be 
sufficient,  though  they  are  expressive  of  general  propositions  and 
entire  conceptions  and  not  of  letter,  words  and  the  like.*  And 
though  a  dumb  person  may  not  be  educated  in  the  use  of  signs  and 
can  only  express  assent  or  dissent  by  a  nod  or  shake  of  the  head, 
thus  rendering  cross-examination  difficult,  he  may  nevertheless  be 
permitted  to  testify,  but  it  is  said  that  his  disability  may  be  con- 


3.  State  V.  Weldon,  39  S.  C.  318,  17 
S.  E.  388,  34  L.  R.  A.  126   (1893). 

"  Doubtless  a  court  has  the  inher- 
ent power  to  elicit  testimony  from 
such  a  witness  by  whatsoever  means 
necessary  to  the  end  to  be  attained. 
The  presumption  that  a  person  deaf 
and  dumb  from  birth  should  be 
deemed  an  idiot,  does  not  seem  to  ob- 
tain in  modern  practice,  at  least  in 
the  United  States;  and  if  it  did,  the 
circumstances  of  this  ease  forbid  its 
application.  Such  unfortunate  per- 
sons may  be  witnesses,  if  able  to 
communicate  their  ideas  by  signs 
through  the  medium  of  an  interpre- 
ter, or  by  writing,  if  they  write  and 
read  writing.  And  even  if  the  wit- 
ness can  write,  this  does  not  prevent 
his  testimony  from  being  communi- 
cated by  signs;  either  way  may  be 
adopted."  State  v.  Howard,  118  Mo. 
127,  143,  24  S.  W.  41  (1893),  per 
Sherwood,  J. 

4.  Thus  where  a  sister  of  one  pro- 
duced as  a  witness  was  examined  on 
voir  dire  "  it  appeared  that  she  and 
her  brother  had  been  for  a  series  of 
years  enabled  to  understand  each 
other  by  means  of  certain  arbitrary 
signs  and  motions,  which  time  and 
necessity  had  invented  between  them. 
She  acknowledged  that  these  signs 
and  motions,'  were  not  significant  of 
letters,  syllables,  words,  or  sentences, 


but  were  expressive  of  general  propo- 
sitions, and  entire  conceptions  of  the 
mind;  and  that  the  subjects  of  their 
conversation  had  in  general  been  con- 
fined to  the  domestic  concerns  and 
familiar  occurrences  of  life.  She  be- 
lieved, however,  that  her  brother  had 
a  perfect  knowledge  of  the  tenets  of 
Christianity,  and  was  certain  that 
she  could  communicate  to  him  true 
notions  of  the  moral  and  religious 
nature  of  an  oath,  and  of  the  tem- 
poral dangers  of  perjury.  It  -was  ob- 
jected by  the  prisoner's  counsel,  that 
although  these  modes  of  conveying 
intelligence  might  be  capable  of  im- 
pressing the  mind  with  some  simple 
ideas  of  the  existence  of  a  God,  and 
of  a  future  state  of  rewards  and 
punishments,  yet  they  were  utterly 
incapable  of  communicating  any  per- 
fect notions  of  the  vast  and  com- 
plicated system  of  the  Christian  re- 
ligion; and  therefore  the  witness 
could  not  with  propriety  be  sworn 
upon  the  Holy  Gospels  (1).  The  dif- 
ficulty of  arraigning  a  man  for  per- 
jury whom  the  law  presumes  to  be 
an  idiot,  and  who  is  consequently  in- 
capable of  being  instructed  in  the 
nature  of  the  proceedings  against 
him,  was  also  urged  against  the  ad- 
missibility of  the  witness.  But  the 
court  overruled  the  objection."  Rus- 
ton's  Case,  1  Lea.  C.  C.  408  (1785). 
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sidered  by  the  jury,  as  bearing  upon  the  weight  of  his  testimony.'' 
That  difficulty  attends  the  examination  of  a  deaf-mute  is  no  reason 
why  his  testimony  should  be  excluded.* 

§  3637.  (Incompetency  of  Witnesses;  Mental  Incapacity); 

Immaturity  of  Children's  Minds. —  Children  are,  in  many  cases, 
excluded  as  witnesses,  owing  to  the  immaturity  of  their  mental 
faculties.  Formerly  the  rule  was,  to  a  great  extent,  an  arbitrary 
one,  children  under  the  age  of  nine  being  regarded  as  incompetent 
and,  between  that  age  and  fourteen,  their  admission  being  a  matter 
for  the  court  to  determine.-^  With  the  progress  of  time,  however, 
and  the  improved  educational  facilities,  resulting  in  the  cultivation 
and  development  of  the  intellect  of  children  at  an  early  age,-  the 
judicial  mind  began  to  appreciate  the  absurdity  of  fixing  any  arbi- 
trary age,  below  which  the  testimony  of  children  should  be  ex- 
cluded. Furthermore  the  injustice  of  excluding  the  testimony  of 
a  child,  who  had  not  reached  a  certain  age,  as,  frequently,  operating 
to  aid  criminals  in  escaping  justice,  owing  to  the  fact  of  the  ojiense 
being  one  against  a  child,  whose  testimony  was  thus  arbitrarily 
excluded,  also  operated  to  a  relaxation  of  any  such  rule.^     Some 

5.  Quinn    v.    Halbert,    55    Vt,  224      nal  cases  since.     Eoseoe's  Cr.  Ev.  94. 
(1883).  The  credit  due  to  the  statements  of 

6.  Ritchey  v.  People,  23  Colo.  314,      such   a  witness  is   submitted  to  the 
47  Pac.  372  (1896).  consideration  of  the  jury,  who  should 

§  3637-1.  "  It  was  at  one  time  con-  regard  the  age,  the  understanding, 
sidered,  that  an  infant,  under  the  age  and  the  sense  of  accountability  for 
of  nine  years  could  not  be  permitted  moral  conduct,  in  coming  to  their 
to  testify.  Rex  v.  Travers,  Stra.  conclusion."  State  v.  Whittier,  21 
700;  Comm.  v.  Hutchinson,  10  Mass.  Me.  (8  Shep.)  341,  347,  38  Am.  Dec. 
R.  225.  And  that  between  the  ages  272  (1842),  per  Shepley,  J. 
of  nine  and  fourteen  years  it  was  2.  "  Formerly  the  age  at  which  in- 
within  the  discretion  of  the  court  to  fants  might  be  examined  as  wit- 
admit  or  not,  as  it  should  or  should  nesses  was  almost  arbitrary.  They 
not  be  satisfied  of  the  infant's  under-  were  not  regularly  admissible  under 
standing  and  moral  sense.  Rex  v,  fourteen,  subject  to  exceptions.  At 
Dunnel,  East's  P.  C.  442.  It  was  one  time  it  was  a  general  rule  that 
finally  determined  in  Brazier's  Case,  none  could  be  admitted  under  nine 
ib.  444,  on  consultation  between  all  years,  very  few  under  ten.  Gilb.  Kv. 
judges,  that  a  child  of  any  age,  capa-  144;  1  Hale  P.  C.  303;  2  Hale  P.  C. 
ble  of  distinguishing  between  good  278;  1  Phil.  Ev.  But  of  late  years 
and  evil,  might  be  examined  on  oath,  since  the  means  and  opportunities  for 
And  Roscoe  says,  this  has  been  the  the  early  cultivation  of  the  intellect 
established  rule  in  all  civil  and  crimi-  have    multiplied,    a    more    reasonable 
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objection  has  been  raised  as  to  the  admissibility  of  the  testimony  of 
children,  upon  the  ground  that,  as  the  result  of  influence  which  may 
be  exerted  upon  them,  they  may  not  testify  to  the  truth.  It  would 
seem,  however,  that  not  very  much  weight  can  be  given  to  such  an 
objection.  If  a  child  were  to  testify  falsely  it  is  quite  probable 
that  he  would  not  stand  the  test  of  a  cross-examination  as  success- 
fully as  one  of  mature  years.  The  real  test,  however,  is  his  intelli- 
gence and  his  understanding  of  the  obligation  of  an  oath.  If  he 
qualifies  in  the  latter  respect  he  would,  as  a  general  rule,  be  more 
impressed  thereby  than,  perhaps,  an  adult  would  be,  for  it  is  a 
matter  of  common  observation  that  a  child,  properly  instructed  in 
this  respect,  will  feel  more  impressed  with  the  duty  to  state  the 
truth,  under  such  circumstances,  than  in  ■  most  cases  a  matured 
person  would.^ 


rule  has  been  adopted,  and  age  is  not 
the  test,  but  the  degree  of  under- 
standing which  they  possess,  includ- 
ing their  moral  and  religious  cul- 
ture." State  T.  Edwards.  79  N.  C. 
648,  650  (1878),  per  Reade,  J. 

"  It  is  objected  that  the  witness, 
Cora  Bishop,  upon  whose  person  the 
alleged  abuse  was  practiced,  was  in- 
competent on  account  of  her  tender 
years,  and  her  inability  to  compre- 
hend the  nature  and  obligation  of  an 
oath.  She  is  shown  to  have  been  be- 
tween seven  and  eight  years  old  at 
the  time  she  was  examined.  There  is 
no  particular  age  at  which  a  witness 
may,  in  all  cases,  be  pronounced 
legally  competent  or  incompetent  to 
testify.  This  would  be  unwise,  not 
only  because  children  differ  greatly  in 
powers  of  observation  and  memory, 
but  because  such  a  rule  would  practi- 
cally '  proclaim  immunity  to  certain 
offenses  of  a  serious  nature  against 
the  persons  of  children,  which  it  is 
next  to  impossible  to  establish  with- 
out receiving  their  account  of  what 
has  taken  place,'  as  the  one  here  un- 
der consideration.  »  *  *  jf  the 
promise  to  tell  the  truth,  in  other 
words,  is  made  under  an  immediate 


sense  of  the  witness'  responsibility  to 
God,  and  with  a  conscientious  sense 
of  wickedness  and  danger  of  false- 
hood, this  would  seem  to  be  all  that 
is  requisite  for  the  accomplishment 
of  justice."  McGuff  v.  State,  88  Ala. 
147,  7  So.  35,  16  Am.  St.  Rep.  25 
(1889),  per  Somerville,  J. 

3.  "  There  is  of  course  some  danger 
that  a  child  of  tender  years  may  be 
influenced  to  tell  what  is  not  true. 
But  the  inability  of  such  an  inex- 
perienced boy  to  keep  up  a  consistent 
false  story  through  the  various  ques- 
tionings of  a  trial  is  a  pretty  safe 
guard  against  any  great  danger  on 
that  head.  He  is  far  more  likely  to 
answer  wrongly  from  not  fully  un- 
derstanding questions  put  to  him, 
than  from  deliberate  falsehood.  His 
method  of  telling  his  story  here  was 
simple  and  childlike,  and,  so  far  as 
we  can  tell  from  a  paper  description 
of  it.  was  candid  and  honest.  At  any 
rate  the  jury  must  have  thought  so, 
and  we  are  not  surprised  that  they 
did.  The  judge  cautioned  the  jury 
fully  and  clearly  on  the  necessity  of 
sifting  his  testimony  very  tl'or- 
oughly.  He  could  not  well  have  b»en 
more  explicit.     We  cannot  think  the 
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§  3638.  (Incompetency  of  Witnesses;  Menial  Incapacity; 
Immaturity  of  Children^  Minds);  General  Rule. —  No  precise 
age  can  be  stated  as  controlling  the  question  of  the  admission  of 
the  testimony  of  children.  It  must,  in  each  instance,  be  determined 
according  to  the  circumstances  of  the  case,^  taking  into  considera- 
tion the  intelligence  of  the  child  and  his  ability  to  discern  between 
right  and  wrong,  to  appreciate  the  difference  between  truth  and 
falsehood.^  If  a  child's  mind  does  not  appear  to  be  so  sufficiently 
matured  that  he  can  distinguish  right  from  wrong,  or  he  does  not 
understand  the  obligation  of  an  oath,  he  should  not  be  permitted 
to  testify.^    On  the  other  hand,  though  he  may  be  of  tender  years 


danger  of  receiving  such  a  witness  is 
any  greater  than  that  of  rejecting 
him."  McGuire  v.  People,  44  Mich. 
286,  287,  6  N.  W.  669,  38  Am.  Rep. 
265   (1880),  per  Campbell,  J. 

§  3638-1.  "  It  ia  also  an  elementary 
rule  of  evidence  that  intelligence,  and 
not  the  age,  must  govern  in  permit- 
ting persons  of  tender  years  to  give 
testimony.  The  lavr  has  fixed  no  age 
at  which  they  may  or  may  not  tes- 
tify." Draper  v.  Draper,  68  111.  17, 
19    (1873),   per  Walker,   J. 

2.  "  The  substantial  teat  of  the  in- 
competency of  an  infant  witness  is 
his  intelligence,  and  his  comprehen- 
sion of  an  obligation  to  tell  the  truth. 
The  truth  ia  what  the  law,  under  the 
rules  of  evidence  is  seeking,  and  if  a 
full  and  present  understanding  of  the 
obligation  to  tell  it,  is  shown  by  the 
witness,  the  nature  of  his  conception 
of  the  obligation  is  of  secondary  im- 
portance. Each  witness  must  be 
qualified  by  an  obligation  that  has  a 
solemn  sanction  to  him,  thoujrh  like 
the  breaking  of  a  plate  or  beheading 
a  chicken  as  in  case  of  some  nation- 
alities it  appears  frivolous  or  offen- 
sive to  others.  In  the  present  .case 
the  witness  clearly  comprehended  the 
difference  between  the  truth  and 
falsehood,  and  his  duty  to  tell  the 
truth  that  was  the  substance  of 
qualification  as  a  witness.  The  trial 
judge  in  whose  discretion  the  matter 


very  largely  rested  was  satisfied  of 
the  competency  of  the  boy,  and  we 
are  of  opinion  that  his  discretion  was 
well  exercised."  Com.  v.  Furman, 
211  Pa.  St.  549,  60  Atl.  1089,  107  Am. 
St.  Rep.  .594    (1905),  per  Curiam. 

"That  the  boy  was  not  by  reason 
of  his  youth,  as  a  matter  of  law,  ab- 
solutely disqualified  as  a  .witness,  is 
clear.  While  no  one  would  think  of 
calling  as  a  witness  an  infant  only 
two  or  three  years  old,  there  is  no 
precise  age  whicli  determines  the 
question  of  competency.  This  de- 
pends on  the  capacity  and  intelligence 
of  the  child,  his  appreciation  of  the 
difference  between  truth  and  false- 
hood, as  well  as  of  his  duty  to  tell 
the  former."  Wheeler  v.  United 
States,  159  U.  S.  523,  524,  40  L.  ed. 
244,  16  S.  Ct.  93  (1895),  per  Mr.  Jus- 
tice Brewer. 

An  imperfect  knowledge  of  the 
English  language  which  renders  an- 
swers 0^  a  child  unsatisfactory  will 
not  be  any  gi-ound  for  excluding  his 
testimony.  If  he  can  answer  through 
an  interpreter  his  testimony  may  be 
received.  State  v.  Severaon,  78  Iowa 
653,  43  N.  W.  533  (1889). 

3.  Alabama. — Jones  v.  State,  145 
Ala.  51,  40  So.  947  (1906)  ;  White  v. 
State,  136  Ala.  58,  34  So.  177 
( 1903 )  ;  McKelton  v.  State,  88  Ala. 
181,  7  So.  38  (1889)  ;  Carter  v.  State, 
63  Ala.  53,  35  Am.  Rep.  4   (1879). 
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yet  his  education  and  his  moral  and  religious  training  may  be  such 


Arixona. — ^Donnelly  v.  Territory,  5 
Ariz.  291,  52  Pac.  368    (1898). 

Arkansas. — St.  Louis,  I.  M.  &  S. 
Ey.  Co.  V.  Waren,  65  Ark.  619,  4  S. 
W.  222    (1898). 

Georgia.— Miller  v.  State.  109  Ga. 
512,  35  S.  E.  152  (1900);  Gaines  v. 
State,  99  Ga.  703,  26  S.  E.  760 
(1906);  Johnson  v.  State,  76  Ga.  76 
(1885). 

Iowa. — Olson  v.  Olson,  130  Iowa 
E53,  106  N.  W.  758  (1906)  ;  State  v. 
King,  117  Iowa  484,  91  N.  W.  768 
(1902);  Kilburn  v.  Mullen,  22  Iowa 
468    (1867). 

Louisiana. — State  v.  Wilson,  109 
La.  74,  33  So.  85   (1902). 

New  York. — People  v.  Frindel,  58 
Hun  482,  13  N.  Y.  Suppl.  498   (1890). 

South  Carolina. — State  v.  Belton, 
24  S.  C.  185,  58  Am.  Rep.  245  (1886). 

Texas. — ^Williams  v.  State,  12  Tex. 
App.  127    (1882). 

West  Virginia. — State  v.  Michael, 
37  W.  Va.  565,  16  S.  B.  803,  19  L.  R. 
A.  605    (1893). 

"  In  this  case,  an  examination  that 
seems  to  us  to  have  been  inadequate, 
was  had.  The  witness  was  a  little 
negro  girl,  about  nine  years  old;  and 
to  questions  put  by  counsel  for  de- 
fendant, she  answered,  '  that  she  did 
not  know  what  the  Bible  was,  had 
never  been  to  church  but  once,  and 
that  was  to  her  mother's  funeral; 
did  not  know  what  book  it  was  she 
laid  her  hand  on  when  sworn;  had 
heard  tell  of  God,  but  did  not  know 
who  it  was;  and  said,  if  she  swore  to 
a  lie,  she  would  be  put  in  jail;  but 
did  not  know  she  would  be  punished 
in  any  other  way.'  This  is  all  the 
record  contains  on  this  subject.  And 
thereupon  the  judge,  without  more, 
permitted  her  to  be  sworn  and  give 
evidence.  Seeing  how  fully  her  tes- 
timony was  corroborated,  and  the  ap- 
parent artlessness  with  which  it  was 


given,  the  jury  probably  yielded  entire 
credence  to  what  she  said;  and  we 
regret  we  cannot  permit  the  verdict 
and  judgment  to  stand.  But  it  is 
obvious  that,  according  to  the  rules 
of  evidence  which  courts  are  bound 
by,  the  answers  elicited  from  the  wit- 
ness did  not  show  her  to  be  compet- 
ent." Carter  v.  State,  63  Ala.  52,  54, 
35  Am,  Rep.  4  (1879),  per  Man- 
ning, J. 

"  We  are  of  opinion  that  the  ad- 
mission of  this  testimony,  under  all 
the  circumstances,  was  erroneous. 
*  *  *  It  appears  to  us  to  trans- 
gress several  well-settled  rules;  it 
was  not  shown  that  the  child  had  any 
intelligent  idea  whatever  of  the  na- 
ture or  sanctity  of  an  oath ;  on  the 
contrary,  it  was  shown  by  the  testi- 
mony of  his  mother  that  she  could 
not  explain  to  him  its  nature  or  the 
consequence  of  telling  a  falsehood 
while  testifying  as  a  witness.  There 
is  no  case  which  we  can  find  in  the 
books  in  which  a  person  was  per- 
mitted to  testify  under  such  circum- 
stances. A  ease  of  such  gravity  as 
this  would  not,  in  our  judgment,  war- 
rant the  relaxation  of  the  rule  that 
there  must  be  some  sanction  under 
which  the  oath  is  taken  before  the 
testimony  could  be  properly  ad- 
mitted. Not  only  was  it  impossible 
to  explain  to  him  the  nature  of  an 
oath,  but  it  was  quite  as  impossible 
on  his  subsequent  examination  to 
make  him  understand  the  questions 
which  were  put  to  him.''  Territory 
V.  Duran,  3  N.  M.  (Gildersleeve)  189, 
193,  3  Pac.  53  (1884). 

"Did  he"  the  witness  "believe  in 
a  God  and  his  providence?  He  stated 
to  the  court  that  he  had  never  heard 
of  a  God,  or  of  a  heaven,  or  of  a  hell, 
or  of  a  devil.  How,  then,  could  he 
have  a  belief  in  the  existence  and 
providence     of     a     Great     Being,     of 
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that  he  will  entirely  satisfy  the  requirements,  in  the  foregoing 


■whom,  up  to  the  time  that  he  was 
offered  as  a  witness,  he  had  never 
heard  even?  Such  a  belief,  under 
such  circumstances,  seems  impossible. 
In  the  absence  of  such  belief  he  was 
incompetent  under  the  authorities 
cited.  The  fact  that  he  had  learned 
the  Lord's  prayer,  had  repeated  it 
daily  for  years,  repeated  it  in  court, 
anrl  stated  that  he  had  heard  it  said 
that  the  bad  man  caught  those  who 
lied  and  cursed,  etc.,  did  not  furnish, 
as  it  seems  to  us,  sufficient  proof  of 
a  belief  on  his  part  of  the  existence 
and  providence  of  a  Being  of  whom, 
up  to  that  moment,  he  had  never 
heard."  State  v.  Belton,  34  S.  C. 
185,  187,  58  Am.  Rep.  245  (1886).  per 
Simpson,  C.  J. 

"At  fourteen  years  of  age  a  wit- 
ness is  presumed  to  be  competent. 
Under  that  age,  no  such  presumption 
arises.  Under  the  age  of  six,  pre- 
sumption of  incompetency  would 
arise,  and  at  the  age  of  five  the  ut- 
most limit  would  be  ordinarily 
reached,  unless  extraordinary  de- 
velopment of  the  mental  and  reli- 
gious faculties  should  be  shown,  to 
take  the  case  out  of  the  ordinary 
course  of  nature.  Children  of  this 
age  usually  have  not  sufficient  de- 
velopment to  understand  the  nature 
and  eifect  of  an  oath,  and  more  es- 
pecially if  their  parents  have  been 
neglectful  of  their  care  and  educa- 
tion in  religious  and  moral  truths. 
They  may  have  some  knowledge  that 
it  is  wrong  to  tell  a  lie,  yet  this  may 
be  so  alight  as  to  produce  no  decided 
or  lasting  impression  on  their  minds, 
but  leave  them  in  a  decidedly  chaotic 
state,  in  which  they  may  easily  be 
led  to  believe  that  the  things  that 
others  in  authority  over  them  in- 
struct them  to  say  are  the  indistinct 
thing  called  'truth.'  and  therefore 
they  must  repeat  just  what  they  are 


told  to  say,  or  what  has  often  been 
repeated  in  their  presence.  Not  being 
amenable  to  the  law  for  false  swear- 
ing and  having  no  knowledge  of 
moral  responsibility,  designing  and 
wicked  people  may  easily  use  them 
to  further  intrigues  of  their  own, 
without  fear  of  punishment  for  sub- 
ordination of  perjury.  They  are  as 
clay  in  the  potter's  hand,  to  be 
moulded,  some  to  honor  and  some  to 
dishonor.  Lacking  conscientiousness, 
they  repeat  with  phonographic  pre- 
cision the  things  that  have  been  tcld 
tliem  to  say,  be  they  true  or  false. 
Neither  reason  nor  authority  justifies 
the  admission  of  such  witnesses,  es- 
pecially when  the  pleaded  necessity 
for  such  admission,  if  the  accused 
were  really  guilty  of  the  charge, 
could  have  been  avoided  by  the  im- 
mediate and  careful  examination  of 
the  body  of  the  victim  as  soon  as 
the  supposed  crime  is  suspected  to 
have  been  committed.  And,  even  if 
this  were  not  true,  it  is  far  better 
that  human  justice  should  fail,  and 
the  guilty  be  left  to  the  infallible 
justice  of  God.  than  that  an  innocent 
person  should  have  his  life  destroyed, 
or  be  subjected  to  lasting  torture 
and  ignominy,  by  reason  of  the  ad- 
mission by  a  court  of  justice  of  an 
incompetent  and  wholly  irresponsible 
witness.  ♦  •  ♦  Unless  we  throw 
open  the  doors  to  any  child,  however 
young,  who  can  talk  and  answer 
questions  of  simple  form,  and  lead- 
ing, and  assume  that  every  child, 
from  birth,  knows  the  sanctity  of  an 
oath,  we  must  draw  the  line  of  in- 
competency somewhere,  and  that 
line,  as  indicated  by  the  wisdom  of 
many  decisions  founded  upon  reason 
and  ju.^tice,  is  that,  where  a  child  is 
of  such  tender  yeai-s  and  feeble  in- 
telligence as  to  have  no  conception  of 
the  religious  or  moral  significance  of 
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respects.     In  such  a  case  tlie  court  will  receive  his  testimony.'' 


an  oath,  it  is  not  competent  to  tes- 
tify." State  V.  Michael,  37  W.  Va. 
565,  568,  571,  16  S.  E.  803,  19  L.  K. 
A.  605   (1893),  per  Dent,  J. 

4.  Alamaba. — Bone  v.  State,  8  Ala. 
App.  59,  62  o.  455  (1913)  ;  Gordon  v 
State,  147  Ala.  42,  41  So.  847  (1906)  ; 
Landthrift  v.  State,  140  Ala.  114,  37 
So.  287  (1904);  Eatman  v.  State, 
139  Ala.  67,  36  So.  16  (1904)  ;  White 
V.  State,  136  Ala.  58,  38  So.  177 
(1903);  Castleberry  v.  State,  135 
Ala.  34,  33  So.  431  (1903);  Walker 
V.  State,  134  Ala.  86,  32  So.  703 
(1903);  Williams  v.  State,  109  Ala. 
04.  19  So.  530  (1895);  McGuff  v. 
State,  88  Ala.  147,  7  So.  35,  16  Am. 
St.  Rep.  35  (1889);  Wade  v.  State, 
50  Ala.  164  (1874);  State  v.  Morea. 
2   Ala.  375    (1841). 

Arfcansos.— Warner  v.  State,  25 
Ark.  447  (1867)  ;  Flanagin  v.  State, 
25  Ark.  93   (1867). 

District  of  Columbia. — Williams  v. 
United  States,  3  App.  D.  C.  335 
(1894). 

Florida. — Johnson  v.  State,  64  Fla. 
321,   59  So.   894    (1913). 

Georgia. — Berry  v.  State,  9  Ga. 
App.  868,  73  S.  E.  433  (1911)  ;  Min- 
ton  V.  State,  99  Ga.  354,  35  S.  E.  626 
(1896)  ;  Moore  v.  State,  79  Ga.  498, 
5  S.  E.  51  (1887);  Johnson  v.  State, 
61   Ga.  35    (1878). 

Illinois.— People  v.  Lewis,  253  111. 
281,  96  N.  E,  1005  (1911);  Shannon 
V.  Swanson,  308  111.  53,  69  N.  E.  869 
(1904);  Featherstone  v.  People,  194 
111.  335,  62  N.  E.  684  (1901); 
McAmore  v.  Wiley,  49  111,  App.  615, 
( 1893 )  ;  Ihraper  v.  Draper,  68  111. 
17   (1873), 

IndAmia. — Duncan  v.  Welty,  20 
Ind.  44  (1863);  Blackwell  v.  State, 
11  Ind. 196  (1858). 

Iowa. — State  v.  Young,  153  Iowa, 
4.  132  N,  W,  813  (1911)  ;  St.  Peter  v, 
Iowa    Telephone    Co,.    151    Iowa.    294. 


131  N.  W.  2  (1911)  ;  Clark  v.  Pinne- 
gan,  127  Iowa,  644,  103  N.  W.  970 
(1905)  ;  State  v.  Severson,  78  Iowa 
653,  43  N.  W,  533   (1889). 

Kentucky. — Merchant  v.  Com.  140 
Ky.  13,  130  S.  W.  793  (1910)  ;  How- 
ard V,  Commonwealth,  34  Ky,  L. 
Eep.  950,  70  S.  W.  395  (1903)  :  Flan- 
nery  v.  Commonwealth,  21  Ky.  L. 
Eep.  405,  51  S.  W,  572  (1899); 
White  V.  Commonwealth,  96  Ky,  ISO, 
38  S  W.  340  ( 1894 )  ;  Green  v.  Green. 
11  Ky.  Law  Rep.  763,  13  S.  W.  945 
(1890). 

Louisiana. — State  v.  Washington, 
49  La.  Ann.  1603,  33  So.  841,  43  L. 
R.  -4..  553   (1897). 

Maine. — State  v.  Whittier,  31  Me. 
(8  Shep.)  341,  38  Am.  Dec.  273 
(1842). 

Massachusetts. — Commonwealth  v. 
Marshall,  211  Mass.  86,  97  N.  E.  632 
(1912);  Commonwealth  v.  Eamage, 
177  Mass.  349,  58  N.  E.  1078  (1901)  ; 
Commonwealth  v.  Hutchenson,  10 
Mass.   225    (1813)." 

Michigan. — McGuire  v.  People.  44 
Mich,  386,  6  N,  W.  669,  38  Am.  Kep. 
365  (1880);  Washburn  v.  People,  10 
Mich.  372   (1862). 

Minnesota. — State  v.  Levey,  23 
Minn.   104,  23  Am.  Rep.  678    (1876). 

Mississippi. — Trim  v.  State,  33 
So.  718    (1903). 

Missouri. — State  v.  Anderson,  252 
Mo.  83,  158  S.  W.  817  (1913)  ;  State 
V  Sykes,  248  Mo.  708,  154  S.  W.  1130 
(1913);  Cadmus  v.  St.  Louis  Bridge 
&  Tunnel  Co.,  15  Mo,  App,  86  ( 1S84)  ; 
State  V.  Scanlan,  58  Mo.  204   (1874). 

Montana,. — State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857    (1895). 

Weiraska. — Evers  v.  State,  84  Neb. 
708,  121  N,  W,  1005  (1909);  Davis 
V,  State,  31  Neb,  247,  47  N.  W.  854 
(1891). 

New  Jersey. — State  v.  Cracker,  65 
N.  J.  L.  410,  47  Atl.  643    (1900). 
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Even  in  the  case  of  children  some  liberality,  in  our  rules  of  evi- 
dence, has  been  suggested,  tending,  where  they  perhaps  do  not 
understand  the  obligation  of  an  oath,  to  permit  of  their  testifying, 
under  suitable  caution  from  the  court,  it  being  said  that  their  testi- 
mony, even  in  such  a  case,  may  be  of  a  character  to  throw  some 
light  on  the  question  at  issue  and  to  aid  the  court  in  ascertaining 
the  truth.^ 


New  York. — People  v.  Linzey,  79 
Hun  23,  29  N.  Y.  Supp.  560  (1894)  ; 
Agnew  V.  Brooklyn  City  R.  Co.  (City 
Ct.  Brook),  5  N.  Y.  Supp.  756,  judg- 
ment affirmed,  117  N.  Y.  651,  S2  N.  B. 
1132    (1889). 

Pewnsylvania. — Commonwealth  v. 
Furman,  211  Pa.  549,  60  Atl.  1089, 
107  Am.  St.   Rep.   594    (1905). 

Tennessee. — Logston  v.  State,  3 
Heisk.  414  (1871)  ;  Vincent  v.  State, 
3  Heisk.  120   (1871). 

Texas.— Ga,hler  v.  State,  49  Tex. 
Cr.  Rep.  623,  95  S.  W.  521  (1906); 
Reyna  v.  State  (Cr.  App.  1903),  75 
S.  W.  25;  Chapman  v.  State  (Cr. 
App.  1897),  42  S.  W.  559;  Partin  v. 
State  (Cr.  A.pp.  1895),  30  S.  W. 
1067;  Comer  v.  State  (Cr.  App. 
1894),  20  S.  W.  547;  Parker  v.  State, 
33  Tex.  Cr.  Ill,  21  S.  W.  604,  25 
S.  W.  967  (1894)  ;  Hawkins  v.  State, 
27  Tex.  App.  273,  11  S.  W.  409 
<1889)  ;  Brown  v.  State,  2  Tex.  App. 
115  (1877);  Mason  v.  State,  2  Tex. 
App.  192   (1877). 

Utah. — State  v.  Morasoo,  42  Utah 
o,  128  Pac.  571  (1912)  ;  State  v. 
Blythe,  20  Utah  378,  58  Pac.  IIOS 
(1899). 

Virginia. — Oliver  v.  Common- 
wealth, 77  Va.  590    (1883). 

England.— Ea.st  P.   C.  444    (1779). 

"  The  competency  of  such  witnesses 
depends  on  the  sense  and  reason  they 
entertain  of  the  danger  and  impiety 
of  falsehood,  and  if  such  a  sense  can 
be  collected  from  their  answers  they 
should  be  admitted,  otherwise  re- 
jected." State  V.  Morea,  2  Ala.  275, 
879  (1841),  per  Goldthwaite,  J. 


"As  to  children,  there  is  no  precise 
age  within  which  they  are  absolutely 
excluded,  or  the  presumption  that 
they  have  not  sufRcient  understand- 
ing. At  the  age  of  fourteen  all  per- 
sons are  presumed  to  have  common 
discretion  and  understanding,  until 
the  contrary  appears;  but  under  that 
age  it  is  not  presumed,  hence,  in- 
quiry should  be  made  as  to  the  de- 
gree of  understanding  which  the 
child,  offered  as  a  witness,  possesses; 
and  if  he  appears  to  have  sufficient 
natural  intelligence,  and  to  have  been 
so  instructed  as  to  comprehend  the 
nature  and  the  effect  of  an  oath,  he 
should  be  admitted  to  testify,  no 
matter  what  his  age  may  be." 
Flanagan  v.  State,  25  Ark.  92,  96 
(1867),  per  Compton,  J. 

"  It  is  insisted  that  the  court 
erred  in  permitting  the  daughter  of 
complainant,  a  child  of  nine  years  of 
age.  to  testify  on  behalf  of  her 
mother.  The  grounds  of  objections 
are  the  want  of  knowledge  and  the 
want  of  age.  She  testified  on  the 
voir  dire  that  she  '  understood  the 
nature  of  an  oath,  and  that  if  she  did 
not  swear  the  truth  she  would  get 
into  hell-fire.'  This  is  believed  to  be 
within  the  most  rigid  test  as  to  the 
knowledge  necessary  to  permit  per- 
sona to  testify.  She  seemed  to  fully 
comprehend  the  nature  of  an  oath, 
and  was  a  competent  witness." 
Draper  v.  Draper,  68  111.  17,  19 
(1873),  per  Walker,  J. 

5.  "  We  are  greatly  impressed  with 
the  practical  imperfection  of  the  pres- 
ent  rules.     In   France,  and  probably 
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§  3639.  (Incompetency  of  Witnesses;  Mental  Incapacity; 
Immaturity  of  Cliildrensi'  Minds);  A  Question  for  the  Presiding 
Judge. — The  presiding  judge  must  be  satisfied  that  a  child, 
offered  as  a  witness,  feels  some  obligation  imposed  upon  him  to 
tell  the  truth,  concerning  the  matter  in  respect  to  which  the  in- 
quiries relate  and,  for  this  purpose,  he  may  examine  the  child.  ^ 
This  is  a  matter  which  the  persiding  judge  must  determine  in  each 
case,  under  the  particular  facts  there  existing,  and  his  conclusion 
will  not  ordinarily  be  disturbed  on  appeal.^     The  discretion  to  be 


elsewhere,  the  courts  refuse  to  ad- 
minister an  oath  to  children  of  ten- 
der years,  and  allow  them  to  be  ex- 
amined without  anything  more  than 
suitable  cautions,  leaving  their  state- 
ments on  direct  and  cross-examina- 
tion to  be  taken  for  what  they  are 
worth.  This  seems  to  be  a  sensible 
proceeding,  and  is  probably  quite  as 
efficacious  as  our  own  system,  and 
less  likely  to  abuse.  There  is  a 
proper  desire  in  courts  to  receive 
such  testimony  as  will  throw  light  on 
tlie  case,  and  there  is  no  doubt  that 
in  practice  children  are  often  allowed 
to  testify  whose  legal  capacity  to  do 
so  is  very  liberally  construed.  It 
would  be  better,  we  think,  to  put 
their  testimony  on  the  more  rational 
ground  that  it  is  calculated  to  be  of 
some  value,  and  capable,  under  a 
proper  examination,  of  being  reason- 
ably well  weighed  for  what  it  is 
worth."  Hughes  v.  Detroit,  Grand 
Haven  &.  M.  Ry.  Co.,  65  Mich.  10. 
16,  31  N.  W.  605  (1887),  per  Camp- 
bell, C.  J. 

§  3639-1.  "  When,  however,  »  child 
of  tender  years  is  produced  as  a  wit- 
ness, it  is  the  duty  of  the  presiding 
judge  to  examine  him  or  her,  with- 
out the  interference  of  counsel  fur- 
ther than  the  judge  may  choose  to 
allow,  in  regard  to  the  obligation  of 
the  witness'  oath,  and,  in  proper 
cases,  to  explain  the  same  to  one  in- 
telligent enough  to  comprehend  what 
he     says,     and     then     to     determine 


whether  or  not  such  child  shall  be 
SAvorn  and  permitted  to  testify." 
Carter  v.  State,  63  Ala.  53,  54  (1879), 
per  Manning,  J. 

"  It  is  necessarily  to  be  left  very 
much  to  the  discretion  of  the  trial 
judge  if  he  undertakes  to  exercise 
that  discretion,  and  acts  upon  such 
an  examination  as  satisfies  his  own 
mind.  He  should  conduct  this  ex- 
amination as  in  his  judgment  will  be 
effectual  *  *  *  As  the  prelimin- 
ary inquiry  cannot  be  and  is  not  un- 
der oath,  there  is  the  strongest  rea- 
son for  very  careful  action  by  the 
judge  himself  on  his  official  responsi- 
bility. *  ♦  »  A  careful  judicial 
examination  is  much  more  satisfac- 
tory than  answers  which  may  or 
may  not  be  really  intelligent.  The 
child's  capacity  and  disposition  to  an- 
swer correctly  and  candidly  such 
questioning  as  may  be  given  is  of  the 
utmost  consequence,  because  even 
among  mature  witnesses  it  is  not  al- 
ways easy  to  discriminate  between 
actual  knowledge  and  what  is  ac- 
cepted on  hearsay  and  inference.  It 
is  obviously  necessary  for  the  court 
to  be  satisfied  that  the  child  will  be 
disposed  to  tell  the  truth  under  some 
sense  of  obligation."  Hughes  v.  De- 
troit, Grand  Haven  &  M.  Ey.  Co.,  65 
Mich.  10,  15,  31  N.  W.  605  (1887), 
per  Campbell,  C.  J. 

2.  Arkansas. — Crosby  v.  State, 
93  Ark.  156,  124  S.  W.  781    (1910). 

California  — People   v.   Bradford,    1 


§  3639 


InCO.MPETENCT   of   WiTlTESSES. 


5180 


exercised  by  him,  however,  is  not  an  arbitrary  one.  He  should  not 
refuse  to  receive  the  testimony  of  a  child,  merely  because  of  the 
latter's  extreme  youth,  and  without  making  any  effort  to  ascertain 


Cal.  App.  41,  81  Pac.  712  (1905); 
People  V.  Stouter,  142  Cal.  146,  75 
Pac.  780  (1904)  ;  People  v.  Swiat,  136 
Cal.  520,  69  Pac.  333  (1902)  ;  People 
V  Baldwin,  117  Cal.  244,  49  Pac.  186 
(1897);  People  v.  Bcrnal,  10  Cal.  66 
( 1858 ) . 

Colorado. — City  of  Victor  v.  Smil- 
anich,  54  Colo.  479,  131  Pac.  392 
(1913). 

Georgia. — Peterson  v.  State,  47  6a. 
524    (1873). 

Illinois. — Epstein  v.  Berkowsky,  64 
111.  App.   498    (1896). 

Indiana. — Tyrrel  v.  State,  177  Ind. 
14,  97  N.  E.  14   (1912). 

Louisiana. — Stiite  v.  Williams  130 
La.  280,  57  So.  927  (1913)  ;  State  v. 
Eiehie,  28  La.  Ann.  327,  26  Am.  Rep. 
100  (1876);  State  v.  Dennis,  19  La. 
Ann.  119    (1867). 

Maryland. — Freeny  v.  Freeny,  80 
Md.  406,  31  Atl.  304    (1895). 

Massachusetts. — Commonwealth  v. 
Marshall,  211  Mass.  86,  97  N.  E.  632 
(1912). 

Missouri. — State  v.  Connors,  233 
Mo.  348,  135  S.  W.  444  (1910)  ;  State 
V.  Headley,  224  iWo.  177,  123  S.  W. 
577  (1910);  State  v.  Prather,  136 
Mo.  20,  37  S.  W.  805  (1896);  State 
V.  Nelson,  133  Mo.  184,  33  S.  W.  809 
(1896)';  State  v.  Doyle,  107  Mo.  36, 
17  S.  W.  751  (1891);  Ridenliour  v. 
Kansas  City  Cable  Ey.  Co.,  102  Mo. 
270,  13  S.  W.  889,  14  S.  W.  760 
(1890);  State  v.  Jefferson,  77  Mo. 
136   (1882). 

A'ew  Jersey. — State  v.  Talla,  72  N. 
J.  L.  515,  62  Atl.  675  (1905);  Stata 
V.  Cracker,  65  N.  J.  L.  410,  47  Atl. 
643  (1900)  ;  Annnymous,  3  N.  J.  L. 
G30  (1812)  ;  Van  Pelt  v.  Van  Pelt, 
3  N".  J.  L.  657   (1810). 

Ttlew     Mexico. — Territory      v.      De 


Gutman,    8    N.    M.    92,    42    Pac.    68 
(1895). 

Kew  York. — People  v.  Smith,  86 
Hun  485,  33  N.  Y.  Supp.  989   (1895). 

Oregon. — State  v.  Jackson,  9  Greg. 
457    (18S1). 

Tennessee. — Burke  v.  Ellis,  105 
Tenn.  702,  58  S.  W.  855    ( 1900 ) . 

Texas. — Hawkins  v.  State,  27  Tex. 
App.  273,  11  S.  W.  409    (1889). 

Virginia. — Johnson  v.  Common- 
wealth, 111  Va.  877,  69  S.  E.  1104 
(1911). 

Washington. — Kalberg  v.  The  Bon 
Marehe,  64  Wash.  452,  117  Pac.  327 
(1911)  ;  State  v.  Bailey,  31  Wash. 
89,  71  Pac.  715   (1903). 

Wisconsin. — State  v.  Juneau,  S.T 
Wis.  180,  59  N.  W.  580,  24  L.  R.  A. 
857,  43  Am.  St.  Rep.  877    (1894). 

"  When  a  witness  is  objected  to.  on 
the  ground  that  he  or  she  is  incom- 
petent by  reason  of  nonage  or  want 
of  intelligence,  it  is  the  province  of 
the  trial  court  to  determine  the  wit- 
ness' competency,  and  its  decisioa 
cannot  be  reviewed  unless  there  is  a 
clear  abuse  of  discretion,  or  the  couit 
admits  or  rejects  the  witness  upon 
an  erroneous  view  of  a  legal  prin- 
ciple.'' State  V.  Levey,  23  Minn.  104, 
109,  33  Am.  Rep.  678  (1876),  per  Gil- 
flllan,  C.  J. 

"  The  decision  of  this  question 
rests  primarily  with  the  trial  judge, 
who  sees  the  proposed  witness,  no- 
tices his  manner,  his  apparent  pos- 
session or  lack  of  intelligence,  and 
may  resort  to  any  examination  which 
will  tend  to  disclose  his  capacity  and 
intellnence  as  well  as  his  understand- 
ing of  the  obligations  of  an  oath.  Aa 
many  of  these  matters  cannot  be  pho- 
tographed into  the  record  the  deci- 
sion of  the  trial  judge  will  not  be  dis- 
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■whether  the  proposed  witness  possesses  sufficient  intelligence  and 
understanding  to  satisfy  the  requirements,  as  to  competency  in 
the  case  of  children.  Parties  are  entitled  to  the  benefit  of  all 
competent  and  relevant  evidence,  which  they  may  be  able  to  offer. 
It  is  the  duty  of  the  tribunal  to  avail  itself  of  all  such  evidence, 
as  an  aid  in  the  discovery  of  truth.  Therefore,  it  would  be  error 
for  the  court  to  refuse  to  receive  the  testimony  of  a  child,  merely 
because  of  its  youth  and  without  making  any  effort  to  ascertain 
whether  that  child  may  or  may  not  be  competent.  The  statement, 
that  the  question  of  competency  is  one  for  the  presiding  judge  to 
determine,  means  that  his  action  must  be  guided  by  the  exercise 
of  sound  reason,  and,  thus  guided,  some  test  should  be  made  of  the 
qualifications  of  such  a  witness  before  refusing  to  permit  him  to 
testify.^  On  the  other  hand,  if  the  child  does  not  possess  sufficient 
intelligence  to  understand  the  nature  of  an  oath,  the  admission  of 
his  testimony,  especially  in  a  capital  case,  would  be  a  grave  error. 
Under  such  circumstances,  the  action  of  the  court  would  be  in 
violation  of  the  constitutional  provision  permitting  the  accused  to 
demand  the  nature  and  cause  of  the  accusation  and  to  meet  the 
witnesses  against  him  face  to  face.* 

turbed    on    review   unless   from   that  the  witness  was  excluded  solely  be- 

which  is  preserved,  it  is  clear  that  it  cause  of  the  fact  that  he  was  little 

was    erroneous.     *     *     *     Of    course,  more  than   seven   years   of  age.     No 

care  must  be  taken  by  the  trial  jurlpe.  test  was  made  of  his  intelligence,  of 

especially  where,  as  in  this  case,  the  his  capacity  to  recall  the  occurrence 

question  is  one  of  life  or  death.     On  as  to  which  he  was  expected  to  testi- 

the  other  hand,  to  exclude   from   the  fy,   or   his   understanding   of   the   ob- 

ATitness   stand   one   who   shows   him-  ligation  he   was  under  to   speak  the 

self  capable  of  understanding  the  dif-  truth.     How  can  it  be  said  that  this 

ference  between  truth  and  falsehood,  was  done  in  the  exercise  of  a   legal 

and  who  does  not  appear  to  have  been  discretion?    It  was  in  clear  disregard 

simply  taught  to  tell  a  story,  would  of  our  rules.     The  ultimate  decision 

sometimes  result  in  staying  the  hand  in    such    cases    rests    with    the    trial 

of  justice.     We  think  that  under  the  judge,  it  is  true,  but  where,  as  here, 

circumstances    of    this    case   the    dis-  an   infant  is  excluded  from  the  wit- 

flosures  on   the  voir  dire  were  suffi-  ness  stand  without  applying  the  te^t 

cient  to  authorize  the  decision  that  the  prescribed  by  law,  it  is  an  arbitrary 

witness    was   competent,    and,   there-  conclusion    and    not    one    resting    in 

fore,  there  was  no  error  in  admitting  judicial  discretion."     Piepke  v.  Phila- 

his   testimony."     Wheeler   v.   United  delphia   &  R.  Ry,   Co.,   243   Pa.   321, 

States,  159  U.   S.  583,  534,  40  L.   ed.  329,    80   Atl.    134    (1913),    per    Stew- 

244,  16  S.  Ct.  93   (1895),  per  Mr.  Jus-  art,  J. 

tice  Brewer.  4.  "We  are  clearly  of  the  opinion 

3.  "  So  far  as  the  record  here  shoMs  that  such  testimony  should  not  have 
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§  3640.  (Incompetency  of  Witnesses;  Mental  Incapacity; 
Immaturity  of  Children^  Minds;  A  Question  for  the  Presiding 
Judge)  ;  Time  to  Which  Inquiry  Relates. — The  inquiry,  as  to  the 
competency  of  a  child  to  testify,  relates  to  the  time  of  his  giving 
his  testimony  and  not  to  the  time  of  the  occurrence  of  the  event  or 
other  matters  concerning  which  his  testimony  relates.^  The  fact 
that  he  may  not  have  been  competent,  as  a  witness,  at  the  time  of 
the  occurrence  of  the  event  or  transaction  referred  to  in  his  testi- 
mony, is  not  material.  If  the  court  is  satisfied  that  he  possessed, 
at  the  time,  sufficient  intelligence  to  realize  and  understand  what 
was  taking  place  and,  at  the  time  of  the  trial,  is  satisfied  of  his 
ability  to  intelligently  narrate  what  he  saw  or  heard  and  that  he 
appreciates  the  obligation  of  an  oath,  his  testimony  will  be  received. 


been  permitted  to  go  to  a  jury  in  any 
cause,  and  least  of  all  in  a  capital 
case.  The  constitution  of  the  United 
States  and  bill  of  rights  provide,  that 
in  all  criminal  cases  the  accused  has 
a  right  to  be  heard  by  himself  and 
counsel,  to  demand  the  nature  and 
cause  of  the  accusation,  and  to  meet 
the  witnesses  against  him  face  to 
face.  Of  course  this  language  means 
that  the  accused  shall  have  the  right 
to  be  confronted  by  the  witnesses 
against  him,  under  such  circum- 
stances as  that  their  intelligence  and 
truthfulness  may  be  subjected  to  the 
test  of  thorough  examination  and 
cross-examination.  It  is  entirely  evi- 
dent in  this  cause  that  the  counsel 
for  the  accused,  or  the  accused  them- 
selves, could  not  by  any  possibility 
have  intelligently  tested  either  the 
recollection  or  the  truthfulness  of  this 
deaf  and  dumb  child,  by  reason  of  the 
inability  of  anyone  to  either  fully  in- 
terpret their  questions  or  his  an- 
swers.'' Territory  v.  Duran,  3  N.  M. 
(Gildersleve)  189,  194,  3  Pac.  53 
<1884),  per  Bell,  J. 

§  3640-1.  "The  question  raised  is, 
not  whether  the  witness,  when  she 
gave  evidence,  was  competent  to  tes- 
tify.     That   does   not    appear   to   be 


denied.  The  real  objection  is,  that, 
at  a  time  subsequent  to  the  occur- 
rence of  the  acts  she  testified  to,  she 
was  deficient  in  that  intelligent  sense 
of  accountability,  which  our  laws 
make  a  condition  precedent  to  giving 
sworn  testimony.  On  principle,  this 
objection  would  seem  unfounded.  If 
a  witness,  when  testifying,  is  compet- 
ent, what  matters  it  that  there  was 
a  time  when  he  was  incompetent? 
The  reason — the  sole  reason — that  in- 
fants of  tender  years  cannot  testify 
is,  that  they  do  not  comprehend  and 
realize  the  danger  and  impiety  of 
falsehood,  not  that  there  may  have 
been  a,  time  when  they  did  not  com- 
prehend it.  That  the  witness  was  of 
tender  years — too  tender  to  be  then 
sworn  as  a  witness — ^when  the  tran- 
saction occurred,  about  which  he  is 
afterwards  called  to  testify,  is  a  cir- 
cumstance bearing  on  the  weight  of 
his  testimony,  not  its  legality.  If  the 
infant  be  of  suflBcient  years  and  dis- 
cretion to  know  what  occurs,  to  re- 
member it,  and  to  give  an  intelligble 
account  of  it,  and,  when  examined, 
comprehends  the  danger  and  impiety 
of  falsehood,  he  is  a  competent  wit- 
ness." Kelly  V.  State,  75  Ala.  31,  33 
(1883),  per  Stone,  J. 
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§  3641.  (Incompetency  of  Wiiaesses;  Mental  Incapacity; 
Immaturity  of  Cblldrens'  Minds) ;  Instruction  of  Child. —  In- 
struction of  a  child,  in  respect  to  the  nature  of  an  oath  and  the 
obligation  imposed  thereby  to  speak  the  truth,  may,  in  some  cases, 
be  permitted  so  that  he  may  be  competent  to  testify.-^  Thus,  the 
judge  may,  in  some  cases,'  explain  these  essentials  to  a  child,^  and 
the  postponement  of  a  trial,  in  a  criminal  case,  has  been  allowed, 
to  permit  of  such  instruction,  in  the  case  of  an  important  witness.* 


§  3641-1.  Com.  V.  Carey,  2  Brewst. 
(Pa.)   404   (1868). 

2.  McAmore  v.  Wiley,  49  111.  App. 
615  (1893) ;  Day  v.  Day,  56  N.  H.  316 
(1876). 

3.  "  If,  after  the  event  of  which  he 
is  to  testify,  a  child,  previously  ignor- 
ant is  by  instruction  made  to  under- 
stand the  nature  of  the  obligation  to 
speak  the  truth  which  is  imposed  by 
an  oath,  he  is  then  a  competent  wit- 
ness. And  it  has  been  held,  that  the 
trial  of  a  criminal  cause  may  be  post- 
poned, when  an  important  witness  for 
the  prosecution  Is  a  child,  that  he  or 
she  may  in  the  meantime  receive  such 
instruction.  t  »  »  -Qtj^  disap- 
probation of  such  a  practice  has  been 
expressed  by  other  judges."  Carter 
T.  State,  63  Ala.  53,  53,  35  Am.  Eep. 
4   (1879),  per  Manning,  J. 

"The  presiding  judge  asked  her 
some  questions,  to  which  she  replied 
that  she  understood  that  the  oath 
was  to  tell  the  truth,  and  that  she 
would  be  punished  if  she  did  not  tell 
the  truth  after  taking  it,  but  that 
she  did  not  know  how  or  by  who;[n 
she  would  be  punished.  The  judge 
then  asked  the  district  attorney  if  he 
desired  to  call  her  at  that  time,  to 
which  he  replied,  'No.'  The  judge 
then  said  he  would  postpone  the  de- 
cision of  her  competency,  and  she^ 
could  be  instructed,  if  necessary.  The 
next  day  she  was  offered  again  as  a 
witness,  and,  upon  examination,  was 
found  competent,  and  was  permitted 
to  testify,  against  the  objection  and 


exception  of  the  defendant,  on  the 
ground  that  it  appeared,  as  it  did  in 
her  examination,  that  she  had  been 
instructed  by  a  Christian  minister 
since  the  last  adjournment  of  the 
court.  On  cross-examination,  she  tes- 
tified that  the  minister  told  her  that 
God  would  punish  her,  if,  after  tak- 
ing the  oath,  she  testified  what  was 
not  true,  and  that  she  did  not 
know  that  before.  *  *  *  In  the 
English  practice,  it  is  usual  for  the 
judge  to  examine  an  infant  as  to  his 
competency  before  going  before  the 
grand  jury,  or  before  proceeding  to 
trial,  and,  if  found  incompetent  for 
want  of  proper  instruction,  in  his  dis- 
cretion, to  put  off  the  trial  in  order 
that  the  infant  may,  in  the  mean- 
time, receive  such  instruction  as  may 
qualify  him  to  take  an  oath.  Roscoe 
Crim.  Ev.  (7th  Am.  ed.)  114;  3  Euss. 
on  Crimes  (9th  Am.  ed.)  612;  1 
Stark  Ev.  (4th  ed.)  117;  Eex.  v. 
White,  1  Leach,  430;  Regina  v.  Mil- 
ton, lo.  Civ.  Eep.  16;  Eegina  v.  Bay- 
lis,  4  Cox  C.  C.  23.  The  same  prac- 
tice is  laid  down  in  1  Greenl.  Ev. 
(14th  ed.)  §  367.  It  is  left  discre- 
tionary with  the  court,  when  a  prin- 
cipal witness  offered  is  not  yet  suffi- 
ciently instructed  in  the  nature  of  an 
oath,  to  put  off  the  trial  that  this 
may  be  done."  Com.  v.  Lynes,  142 
Mass.  577,  578,  8  N.  E.  408,  56  Am. 
Rep.  709    (1886),_,per  Gardner,  J. 

"Where  the  child  does  not  appear 
to  adequately  comprehend  the  nature 
and    obligation    of    an    oath,    courts 
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If,  after  proper  instructioii  in  this  respect,  a  cMld  does  not  appear 
to  understand  the  obligation  of  an  oath  he  should  then  be  rejected.* 

§  3642.  (Incompetency  of  Witnesses;  Mental  Incapacity); 

Insanity,  Idiocy,  etc. — Amony  those  regarded  by  the  courts  as 
incompetent  to  testify  are  persons  whose  mental  capacity  is  de- 
ficient by  reason  of  insanity,  idiocy  and  the  like.  The  general 
statement  has  been  made  that  insane  persons,  or  persons  non  compos 
meniis,  are  not  competent  witnesses.-'  Such  a  statement,  subject 
to  such  qualifications  as  we  shall  refer  to  in  the  discussion  of  this 
subject,  is  true.  If  a  person  does  not,  at  the  time  he  is  called  upon 
to  testify,  possess  the  necessary  intelligence  to  know  as  to  what  he 
is  testifying  or  to  understand  the  nature  and  obligation  of  an  oath 
his  testimony  will  be  rejected.  The  statement,  however,  that  a 
person,  who  is  insane,  is  incompetent  as  a  witness  is  entirely  too 
broad  and  sweeping,  as  taken  in  the  ordinary  acceptation  of  the 
word  insanity,  which  manifests  itself  in  various  forms.  In  the  case 
of  an  idiot,  as  distinguished  from  an  insane  person,  the  mind  is 
incapable  of  forming  or  conveying  any  intelligent  expressions  of 
thought.  Aside,  however,  from  that  form  of  insanity  where  a 
person  has  no  lucid  intervals  and  the  mind  is  permanently  diseased 
and  continually  affected  with  a  derangement,  which  renders  the 
victim  incapable  of  either  conveying  any  correct  impression,  of 
matters  observed,  or  of  understanding  the  nature  and  obligation  of 
an  oath,  there  are  forms,  as  where  a  person  labors  under  a  delusion, 
in  regard  to  some  particular  matter  or  thing,  or  is  only  affected  at 
times,  being  normal  on  other  occasions.  One  who  is  affected  with 
a  delusion  on  some  particular  subject  may  be  perfectly  normal  on 
others,  and  able  to  form  correct  impressions  and  intelligently  state 
facts  observed  by  him.  Similarly,  one  who  is  insane  at  intervals 
may,  in  the  periods  between  which  such  derangement  affects  the 
mind,  be  possessed  of  the  requisite  mental  capacity  to  satisfy  the 

have   often  thought  it  necessary  for  4.  Hoist  v.  State,  23  Tex.  App.  1, 

the   purposes   of   justice   to   continue  9,    3    S.   W.    757,    59   Am.    Rep.  -770 

the    case,    directing    that    the    child  (1887). 

should  in  the  meantime  be  properly  §   3642-1.     Armstrong's   Lessees  v. 

instructed.     It  is  in  the  discretion  of  Timmons,  3  Harr.   (Del.)  342  (1841); 

the  court  to  continue  for  such  a  pur-  Livingston  v.  Kiersted,  10  Johns.  E. 

pose."     Hoist  v.  State,  33  Tex.  App.  (N.  Y.)  363  (1813). 
1.    3    S.    W.    757,    59    Am.    Rep.    770 
(1887),  per  Hurt,  J. 
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requirements  as  to  competeucy.^  As  will  be  apparent  in  the  sub- 
sequent sections  the  courts  have  not  favored  the  rejection  of  such 
witnesses. 


§  3643.  (Incompetency  of  Witnesses;  Mental  Incapacity ; 
Insanity,  Idiocy,  etc.) ;  Reg.  v.  Hill. —  In  one  of  the  leading 
English  cases  in  which  this  question  arose  the  prisoner  had  been 
convicted  of  manslaughter,  and  on  the  trial  a  witness  had  been 


2.  "  The  ruling  of  the  court  and  its 
instruction  to  the  jury  were  entirely 
correct.  It  is  undoubtedly  true  that 
a  lunatic  or  insane  person  may,  from 
the  condition  of  his  mind,  not  be  a 
competent  witness.  His  incompetency 
on  that  ground,  like  incompetency  for 
any  other  cause,  must  be  passed  upon 
by  the  court,  and  to  aid  its  judgment, 
evidence  of  his  condition  is  admis- 
sible. But  lunacy  or  insanity  as- 
sumes so  many  forms,  and  is  so  often 
partial  in  its  extent,  being  frequently 
confined  to  particular  subjects,  whilst 
there  is  full  intelligence  on  others, 
that  the  power  of  the  court  is  to  be 
exercised  with  the  greatest  caution. 
The  books  are  full  of  cases  where  per- 
sons showing  mental  derangement  on 
some  subjects  evince  a  high  degree 
of  intelligence  and  wisdom  on  others. 
The  existence  of  partial  insanity  does 
not  unfit  individuals  so  affected  for 
the  transaction  of  business  on  all 
subjects,  nor  from  giving  a  perfectly 
accurate  and  lucid  statement  of  what 
they  have  seen  or  heard.  In  a  case 
in  the  Prerogative  Court  of  Canter- 
bury, counsel  stated  that  partial  in- 
sanity was  unknown  to  the  law  of 
England;  but  the  court  replied  that 
if  by  this  was  meant  that  the  law 
never  deems  a  person  both  sane  and 
insane  at  one  and  the  same  time 
upon  one  and  the  same  subject,  the 
assertion  was  a,  truism;  and  added: 
'  If,  by  that  position,  it  be  meant 
and  intended  that  the  law  of  Eng- 
land never  deems  a  party  both  sane 


and  insane  at  different  times  upon 
the  same  subject,  and  both  sane  and 
insane  at  the  same  time  upon  differ- 
ent subjects  (the  most  usual  sense, 
this  last,  of  the  phrase  '  partial  in- 
sanity'), there  can  scarcely  be  a 
position  more  destitute  of  legal  foun- 
dation, or  rather  there  can  scarcely 
be  one  more  adverse  to  the  stream 
and  current  of  legal  authority.  Dew 
V.  Clark,  3  Add.  E.  R.  79,  94."  Dis- 
trict of  Columbia  v.  Arms,  107  U.  S. 
519,  521,  2  Sup.  Ct.  840,  27  L.  ed. 
618  (1882),  per  Mr.  Justice  Field. 

"  Unsoundness  of  mind  may  be  oc- 
casioned either  by  perversion  of  in- 
tellect manifesting  itself  in  delu- 
sions, antipathies,  or  the  like;  or  it 
may  arise  from  a  defect  of  the  mind. 
There  is  no  allegation  here  of  any- 
thing like  a  perversion  of  the  mind, 
or  what  is  more  properly  called 
mania.  With  respect  to  defects  of 
the  mind,  they  are  of  two  kinds: 
The  mind  may  be  originally  so  defici- 
ent as  to  be  incapable  of  directing  the 
person  in  any  matter  which  requires 
thought  or  judgment,  which  is  ordi- 
narily called  idiocy;  or  th?  defect 
may  arise  from  the  weakening  of  a 
.mind,  originally  strong,  by  disease, 
or  some  accident  of  a  physical  nature, 
by  which  memory  is  lost  and  the 
faculties  are  paralyzed,  although 
there  is  no  perversion  of  the  mind, 
nor  any  species  of  that  insanity 
which  is  ordinarily  called  mania." 
Harrod  v.  Harrod,  1  K.  &  J.  4  (1854), 
per  Wood,  V.  C. 
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admitted  whose  incompetency  was  urged  on  the  ground  of  alleged 
insanity.  He  was  a  patient  in  a  lunatic  asylum,  under  the  delusion 
that  he  had  a  numher  of  spirits  about  him  which  were  continually 
talking  to  him,  but  the  medical  superintendent  testified  that  he 
was  capable  of  giving  an  account  of  any  transaction  that  happened 
before  his  eyes ;  that  he  had  always  found  him  so ;  and  that  it  was 
solely  with  reference  to  the  delusion  about  the  spirits  that  he  con- 
sidered him  a  lunatic.^  The  following  further  appears  from  the 
statement  of  the  case  in  the  report :  "  Donelly  was  then  called, 
and,  before  being  sworn,  was  examined  by  the  prisoner's  counseL 
He  said,  '  I  am  fully  aware  I  have  a  spirit,  and  20,000  of  them ; 
they  are  not  all  mine.  I  must  inquire.  I  can  where  I  am.  I 
know  which  are  mine.  Those  that  ascend  from  stomach  and  my 
head,  and  also  those  in  my  ears.  I  don't  know  how  many  they  are. 
The  flesh  creates  spirits  by  the  palpitation  of  the  nerves  and  the 
rheumatics ;  all  are  now  in  my  body  and  round  my  head ;  they 
speak  to  me  incessantly,  particularly  at  night.  That  spirits  are 
immortal  I  am  taught  by  my  religion  from  my  childhood.  X& 
matter  how  faith  goes,  all  live  after  my  death,  those  that  belong  to 
me  and  those  that  do  not.  Satan  lives  after  my  death  and  so  does 
the  living  God.'  After  more  of  this  kind  he  added,  '  they  speak  to 
me  instantly ;  they  are  speaking  to  me  now ;  they  are  not  separate 
from  me ;  they  are  round  me  speaking  to  me  now ;  but  I  can't  be 
a  spirit,  for  I  am  flesh  and  blood.  They  can  go  in  and  out  through 
walls  and  places  which  I  cannot.  I  go  to  the  grave ;  they  live  here- 
after ;  I  do  not,  iiuless  indeed,  I've  a  gift  different  from  my  father 
and  mother  that  I  don't  know.  After  death  my  spirit  will  ascend 
to  Heaven  or  remain  in  Purgatory.  I  can  prove  Purgatory.  I 
am  a  Roman  Catholic.  I  attended  Moorfields,  Chelsea  chapel,  and 
many  other  chapels  round  London.  I  believe  Purgatory;  I  am 
taught  that  in  my  childhood  and  infancy.  I  know  what  it  is  to- 
take  an  oath.  My  catechism  taught  me  from  infancy,  tells  me 
when  it  is  lawful  to  swear ;  it  is  when  God's  honour,  our  own  or 
our  neighbor's  good  require  it.  When  man  swears  he  does  it  in 
justifying  his  neighbor  on  a  prayer  book  or  obligation.  My  ability 
evades  me  while  I  am  speaking,  for  the  spirit  ascends  to  my  head. 
When  I  swear  I  appeal  to  the  Almighty.    It  is  perjury,  the  break- 

§  3643-1.     Reg.  v.  Hill,   5  Cox  Cr.   Gas.  359   (1851). 
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ing  of  a  lawful  oath  or  taking  an  unlawful  one ;  he  that  does  it  will 
go  to  hell  for  all  eternity.'  He  was  then  sworn,  and  gave  a  per- 
fectly collected  and  rational  account  of  a  transaction  which  he  re- 
ported himself  to  have  witnessed.  He  was  in  some  douht  as  to  the 
day  of  the  week  on  which  it  took  place,  and  on  cross-examination 
said,  '  These  creatures  insist  upon  it,  it  was  Tuesday  night,  and 
I  think  it  was  Monday,'  whereupon  he  was  asked,  '  Is  what  you 
have  told  us  what  the  spirits  told  you,  or  what  you  recollected, 
without  the  spirits,'  and  he  said,  '  ITo ;  the  spirits  assist  me  in 
speaking  of  the  date.  I  thought  it  was  Monday,  and  they  told  me 
it  was  Christmas  Eve,  Tuesday;  but  I  was  an  eye  witness,  an 
ocular  witness  to  the  fall  to  the  ground.  The  question  for  the 
opinion  of  the  court  is,  whether  this  witness  was  competent." 
Upon  the  facts  thus  presented  it  was  said  by  Lord  Campbell,  C.  J.  r 
"  I  am  glad  this  case  has  been  reserved,  for  the  matter  is  of  great 
importance,  and  ought  to  be  decided.  However,  after  a  very 
learned  argument,  which  I  have  heard  with  a  great  deal  of  pleasure, 
I  entertain  no  doubt  that  the  rule  is  as  was  laid  down  by  Parke, 
B.,  in  the  unreported  case  that  has  been  referred  to,  that  wherever 
a  delusion  of  an  insane  character  exists  in  any  person  who  is  called 
as  a  witness,  it  is  for  the  judge  to  determine  whether  the  person 
so  called  has  a  sufficient  sense  of  religion  in  his  mind,  and  sufficient 
understanding  of  the  nature  of  an  oath,  for  the  jury  to  decide  what 
amount  of  credit  they  will  give  to  his  testimony.  Various  authori- 
ties have  been  referred  to,  which  lay  down  the  law,  that  a  person 
non  compos  mentis  is  not  an  admissible  witness.  But  in  what  sense 
is  the  expression  non  compos  mentis  employed  ?  If  a  person  be  so 
to  such  an  extent  as  not  to  understand  the  nature  of  an  oath,  he  is 
not  admissible.  But  a  person  subject  to  a  considerable  amount  of 
insane  delusion,  may  yet  be  under  the  sanction  of  an  oath,  and 
capable  of  giving  very  material  evidence  upon  the  subject-matter 
under  consideration.  The  just  investigation  of  the  truth  requires 
such  a  course  as  has  been  pointed  out  to  be  pursued,  and  in  the 
peculiar  circumstances  of  this  case,  I  should  have  adopted  the 
course  which  was  taken  at  the  trial.  Nothing  could  be  stronger 
than  the  language  of  the  medical  witnesses  in  this  case,  to  show 
that  the  lunatic  might  safely  be  admitted  as  a  witness.  It  has  been 
contended,  that  the  evidence  of  every  monomaniac  must  be  re- 
jected.   But  that  rule  would  be  found  at  times  very  inconvenient 
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for  the  innocent  as  well  as  for  the  guilty.  The  proper  test  must 
always  be,  does  the  lunatic  understand  what  he  is  saying,  and  does 
he  understand  the  obligation  of  an  oath.  The  lunatic  may  be  ex- 
amined himself,  that  his  state  of  mind  may  be  discovered,  and  wit- 
nesses may  be  adduced  to  show  in  what  state  of  sanity  he  actually 
is ;  still,  if  he  can  stand  the  test  proposed,  the  jury  must  determine 
all  the  rest.  In  a  lunatic  asylum,  the  patients  are  often  the  only 
witnesses  to  outrages  upon  themselves  and  others,  and  there  would 
be  impunity  for  offences  committed  in  such  places,  if  the  only 
persons  who  can  give  information  were  not  to  be  heard."  Cole- 
ridge, J.,  further  said :  "  This  is  an  important  case.  We  have 
been  furnished,  during  the  argument,  with  rules  drawn  from  the 
older  authorities  against  the  admissibility  of  a  lunatic  witness, 
which  are  stated  without  any  qualification.  It  was  not  necessary 
for  the  decision  of  those  cases  that  the  rule  should  be  qualified, 
and  in  former  times  the  question  of  competency  was  considered 
upon  much  narrower  grounds  than  it  is  at  present.  The  evidence 
in  this  case  left  the  matter  thus,  there  was  a  disease  upon  the  mind 
of  the  witness,  operating  upon  particular  subjects,  of  which  the 
transaction  of  which  he  came  to  speak  was  not  one.  He  was  per- 
fectly sane  upon  all  other  things  than  the  particular  subject  of 
his  delusion.  As  far  as  memory  was  concerned,  he  was  in  the 
position  of  ordinary  persons,  and  upon  religious  matters  he  was 
remarkably  well  instructed,  so  as  to  understand  perfectly  the 
nattire  and  obligation  of  an  oath.  If  it  had  appeared,  upon  his 
evidence,  that  his  impressions  of  external  objects  were  so  tainted 
by  his  delusions  that  they  could  not  be  acted  upon,  that  would  have 
been  a  ground  for  the  jury  to  reject  or  give  little  effect  to  his  evi- 
dence. But  this  was  a  matter  for  them  to  determine.''  Talfourd, 
J.,  also  spoke  as  follows :  "  If  the  proposition,  that  a  person  suffer- 
ing under  an  insanee  delusion  cannot  be  a  witness,  were  main- 
tained to  the  fullest  extent,  every  man  subject  to  the  most  innocent 
imreal  fancy  would  be  excluded.  Martin  Luther  believed  that  ho 
had  had  a  personal  conflict  ^-ith  the  devil ;  Dr.  Johnson  was  per- 
suaded that  he  had  heard  his  mother  speak  to  him  after  death.  In 
every  case  the  judge  must  determine,  according  to  the  circum- 
stances and  extent  of  the  delusion.  Unless  judgment  and  discrimi- 
nation be  applied  to  each  particular  case,  there  may  be  the  most 
•disastrous  consequences." 
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§  3644.  (Incompetency  of  Witnesses;  Mental  Incapacity; 
Insanity,  Idiocy,  etc.);  General  Rule. — The  views  of  the  judges, 
in  the  case  of  Eeg.  v.  Hill,^  are  expressive  of  the  general  view,  as 
taken  by  the  various  tribunals  in  which  this  question  has  arisen, 
the  accepted  rule  being  that  a  person  who  possesses,  at  the  time  of 
the  inquiry,  sufficient  mental  capacity  to  correctly  narrate  facts 
observed  by  him  and  to  understand  the  obligation  of  an  oath,  may 
be  permitted  to  testify,  though  he  may  be  affected  by  some  de- 
lusion, concerning  which  he  is  irrational  on  occasions,  or  by  some 
form  of  temporary  insanity.^    The  question  is  whether,  at  the  par- 


§  3644-1.     See  preceding  section. 

2.  Alabama. — McKinstry  v.  City  of 
Tuscaloosa,  172  Ala.  344,  54  So.  629 
(1911);  Walker  v.  State,  97  Ala.  85, 
12  So.  83  ( 1893 )  ;  Campbell  v.  State, 
23  Ala.  44    (1853). 

California. — People  v.  Tyree,  21 
Cal.  App.  701,  133  Pac.  784  (1913); 
Clements  v.  McGinn,  33  Pac.  920 
(1893). 

Delaioare.— -State  v.  Brown,  2 
Marv.   380,   36  Atl.  458    (1896). 

Idaho. — State  v.  Simes,  12  Idaho 
310,  85  Pac.  914   (1906). 

Illinois. — People  v.  Enright,  256  111. 
221,  99  N.  E  936  (1912);  Tucker  v. 
Shaw,  158  111.  326,  41  N.  E.  914 
(1895). 

Indiana. — Dickson  v.  Waldron,  135 
Ind.  507,  34  N.  E.  506,  35  N.  E.  1, 
41  Am.  St.  Rep.  440,  24  L.  R.  A.  483 
(1893). 

Iowa. — State  v.  Crouch,  130  Iowa 
478,    107  N.   W.   173    (1906). 

Kansas. — Sarbach  v.  Jones,  20  Kan. 
497    (1878). 

Massachusetts. — Kendall  v.  May, 
92  Mass.    (10  Allen)    59    (1863). 

yew  Jersey. — James  v.  StonebanKs, 
1  N.  J.  Law  (Coxe)  327   (1794). 

Hew  York. — People  v.  New  York 
Hospital,  3  Abb.  N.  C.  229   (1876). 

Oklahoma. — City  of  Guthrie  v. 
Shaffer,  7  Okl.  459,  54  Pac.  69S 
(1898). 

Pennsylvania. — ^Brown      v.       Arm- 


strong &  Latta  Co.,  239  Pa.  549,  87 
Atl.  11    (1913). 

Teaas.— Mills  v.  Cook,  57  S.  W.  81 
(1900). 

Virginia. — Coleman  v.  Common- 
wealth, 25  Grat.  865,  23  Am.  Rep.  7U 
(1874). 

United  States. — Pittsburgh  &  W. 
Ry.  Co.  V.  Thompson,  83  Fed.  730,  27 
C.  C.  A.  333  (1897);  Wright  v. 
Southern  Exp.  Co.  (C.  C),  80  Fed.  85 
(1897). 

"  In  this  we  but  followed  the  tend- 
encies of  modern  judicial  determina- 
tion— ^namely,  not  to  exclude  a  wit- 
ness on  account  of  mental  incapacity 
to  testify,  if  he  have  sufficient  capa- 
city to  understand  an  oath,  and  to- 
narrate  the  transaction  in  what  ap- 
pears to  be  an  intelligent,  rational 
manner."  Walker  v.  State,  97  Ala. 
85,  86,  12  So.  83  (1892),  per  Stone, 
C.  J. 

"  There  can  be  no  doubt  that  a  per- 
son should  be  excluded  from  giving 
evidence  who  is  insane  at  the  tims  1  e 
is  offered  as  a  witness.  The  reason  of 
this  rule  is,  that  the  mind  of  such  a 
person  is  not  in  a  fit  condition  to  be 
properly  impressed  with  the  natura 
and  obligation  of  an  oath.  But  a 
lunatic  or  monomaniac  may  be 
sworn,  and  may  testify,  if  at  the 
time  he  can  apprehend  and  appreciate- 
the  religious  sanction  of  the  obliga- 
tion  he  is   required   to  take."     Hoi- 
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ticular  time  at  which  his  .testimony  is  needed,  he  is  sufficiently 
normal,  concerning  the  matter  to  which  his  testimony  will  relate  to 
convey  to  the  tribunal  in  a  rational  and  intelligent  manner  such 


comb  V.  Holcomb,  38  C!onn.  177,  179 
(1859),  per  Waldo,  J. 

"  This  is  the  only  rational  and  just 
rule  that  can  be  adopted.  Insanity 
exists  in  various  degrees.  Modern  in- 
vestigations have  shown  that  it  ex- 
ists much  more  extensively  than  was 
formerly  supposed,  and  that  persons 
who  are  affected  to  such  an  extent 
that  it  is  expedient  to  place  them  in 
insane  hospitals  or  under  guardian- 
ship often  possess  sufBclent  knowl- 
edge of  the  nature  of  an  oath  and  of 
events  that  took  place  in  their  pres- 
ence to  make  them  useful  and  trust- 
worthy as  witnesses.  A  rigid  rule 
that  would  exclude  the  testimony  of 
all  sucli  persons  as  untrustworthy 
■witnesses  would  not  be  conformable 
to  facts,  and  therefore  would  not  be 
founded  in  good  sense.  Nor  would 
such  a  rule  promote  justice.  It 
would  leave  insane  persons  needlessly 
unprotected  in  hospitals  and  else- 
where, and  would  deprive  the  public 
and  individuals  of  their  testimony  in 
cases  where  it  might  be  important 
and  valuable."  Kendall  v.  May,  10 
Allen  (Mass.)  59,  64  (1865),  per 
■Chapman,  J. 

"  It  will  be  seen  then,  that  a  wit- 
ness is  not  excluded  by  this  rule, 
merely  because  he  is  a  lunatic.  That 
is  not  enough  per  se  to  exclude  him, 
but  he  must  at  the  time  of  his  ex- 
amination be  so  under  the  influence 
of  his  malady  as  to  be  deprived  of 
that  '  share  of  understanding '  which 
is  necessary  to  enable  him  to  retain 
in  memory  the  events  of  which  he 
has  been  witness,  and  gives  him  a 
knowledge  of  right  and  wrong.  If  at 
the  time  of  his  examination  he  has 
this  share  of  understanding,  he  is 
competent.  That  is  the  test  of  com- 
petency, and  of  such  competency  the 


court  is  the  judge;  whilst  the  weight 
of  testimony — the  credit  to  be  at- 
tached to  it  is  left  to  the  jury.  ♦  *  • 
The  question  then  before  this  court 
is  not  whether  the  witness,  Joseph 
Mayo,  Jr.,  was  or  was  not  a  lunatic; 
whether  on  two  occasions,  shortly  be- 
fore his  examination,  he  was  not  for 
a  few  days  decidedly  insane;  whether 
a  few  days  after  his  examination  he 
was  not  in  the  same  condition;  or 
whether  at  the  time  of  the  motion  he 
was  not,  and  is  not  still,  a  lunatic; 
all  of  which  we  incline  to  believe  has 
been  established  by  the  proofs  and 
admissions  of  counsel,  before  this 
court  in  argument.  This  we  say, 
however,  is  not  the  question  before 
this  court.  *  *  *  The  real  ques- 
tion before  us  is,  whether  on  Monday 
and  Tuesday,  the  33d  and  34th  of 
March,  1874,  when,  as  a  witness  in 
this  cause,  he  was  subjected  to  a  pro- 
tracted and  searching  examination 
and  cross-examination,  without  ob- 
jection to  his  competency  from  any 
quarter,  Joseph  Mayo,  Jr.,  possessed 
a  sufficient  share  of  understanding  to 
appreciate  the  nature  and  obligatitm 
pf  an  oath;  to  distinguish  between 
right  and  wrong;  to  remember 
events,  of  which  he  had  been  a  wit- 
ness; and  to  answer  intelligently  t'le 
questions  propounded  to  him.  If  he 
then  possessed  that  degree  of  intel- 
ligence, we  think  he  was  competent.'' 
Coleman  v.  Com.,  35  Gratt.  (Va.) 
865,  875,  33  Am.  Rep.  711  (1874), 
per  Bouldin,  J. 

"A  person  being  subject  to  fits  of 
derangement,  is  no  objection  either  to 
his  competency  or  credibility,  if  he 
is  sane  at  the  time  of  giving  his  tes- 
timony." Evans  v.  Hettich,  7  Wheat. 
(U.  S.)  453,  470,  5  L.  cd.  496  (1823), 
per  Story,  J. 
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information  as  he  may  possess  and  whether  he  understands  the 
obligation  imposed  upon  him  by  his  oath  to  tell  the  truth  in  regard 
thereto.  If  the  presiding  judge  is  satisfied  that  he  does,  the  testi- 
mony of  such  a  witness  will  be  received. 

§  3645,  (Incompetency   of    Witnesses;   Menial  Incapacity ; 
Insanity,  Idiocy,  etc..  General  Rule);  Incapacity  at  Time  of 

Occurrence  of  Transaction. —  In  stating  the  rule,  that  if  a  wit- 
ness can  correctly  narrate  the  facts  to  the  court  as  observed  by 
him  and  understands  the  obligation  of  an  oath,  his  testimony 
will  be  received,  we  must  not  lose  sight  of  the  fact  that  this 
does  not,  necessarily,  mean  a  portrayal  of  the  impressions  actu- 
ally received  by  him.  If  it  should  happen  that  his  mind  was  so 
affected,  at  the  time  of  the  occurrence  of  the  events  which  he  is 
called  upon  to  narrate,  that  it  was  incapable  of  receiving  a  correct 
impression  of  them,  his  testimony  would  be  subject  to  the  same 
objection  as  where  the  mental  delusion  or  infirmity,  at  the  time  of 
the  trial,  would  be  considered  as  preventing  him  from  being  a 
competent  witness,  by  reason  of  his  inability  to  correctly  state  to 
the  tribunal  the  facts  as  they  actually  occurred.  In  the  former 
case,  if  the  mind  is  subject  to  the  delusion,  monomania  or  other 
insane  influence  at  the  time  of  the  transaction,  any  false  impression 
received  by  him  at  that  time  will  undoubtedly  remain  in  his  mind 
as  correct  after  he  has  become  normal  and  able  to  narrate  facts 
correctly  and,  as  thus  remembered,  so  will  they  be  narrated  to  the 
tribunal.  In  case  where  the  admission  of  the  testimony  of  such 
a  person  is  the  question  before  the  presiding  judge,  and  it  appears 
that  the  mental  condition  of  the  witness  was  such  that  he  was  un- 
able to  receive  and  retain  a  correct  mental  impression  of  the  event 
or  transaction,  the  presiding  judge  will  reject  his  testimony,  having 
in  view  the  fact  that  the  evidentiary  value  the  testimony  consists, 
as  much  in  the  ability  of  the  witness  to  correctly  observe  and  re- 
ceive the  right  impression  of  the  transaction,  as  to  correctly  narrate 
those  impressions  received.-'    There  is  authority,  however,  for  the 

§   3645-1.  "  The   mere   fact   tliat   a  In  one  case  a  sane  mind  may  be  called 

person  has  been  deranged,  or  is  sub-  upon  to  detail  impressions  made  upon 

ject  to  aberrations  of  mind,  is  a  very  it  when  in  a  sound  and  healthy  state, 

•different    matter    from    his    being    a  and    in   the   other   it   is   required    to 

maniac   when   events   have   happened  give  the  impressions  received  vrhen  it 

which  he  is  called  upon  to  narrate,  was  affected  with  delusions  that  may 
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admission  of  the  testimony  of  such  a  witness,  it  being  declared  that 
the  fact  of  his  being  under  a  delusion  or  his  mind  otherwise 
affected  at  the  time  goes  to  the  question  of  credibility  and  not 
competency.^  In  any  event,  mental  impairment,  at  the  time  of 
the  occurrence  will  not  necessarily  render  a  witness  incompetent ; 


have  tinged  everything  with  a  false 
coloring.  We  may  therefore  concede 
the  point,  that  fits  of  derangement 
will  not  impair  the  credit  of  a  wit- 
ness otherwise  unaffected,  and  still 
the  question,  as  to  what  is  the  effect 
of  insanity  at  the  very  instant  of  the 
transaction,  upon  the  story  of  the 
narrator,  will  remain  unanswered. 
It  is  indeed  impossible  to  analyze  the 
laws  by  which  an  unsound  intellect  is 
controlled,  and  to  deduce  any  general 
rule  by  which  the  phenomena  of  '  a 
mind  in  ruins '  can  be  tested,  and  its 
vagaries  understood  and  explained. 
The  inlets  to  the  understanding  may 
be  perfect,  so  far  as  any  human  eye 
can  discern,  the  moral  qualities  may 
all  be  healthy  and  active,  the  con- 
science may  be  sensitive  and  vigilant, 
and  the  memory  may  be  able  to  per- 
form its  office  faithfully,  and  yet,  un- 
der the  iniluence  of  morbid  delusions, 
reason  becomes  dethroned,  false  im- 
pressions from  surrounding  objects 
are  received,  and  the  mind  becomes 
an  unsafe  depository  of  facts.  The 
force  of  all  human  testimony  depends 
as  much  upon  the  ability  of  the  wit- 
ness to  observe  the  facts  correctly  as 
upon  his  disposition  to  describe  thrm 
honestly,  and  if  the  mind  of  the  wit- 
ness is  in  such  a  condition  that  it 
can  not  accurately  observe  passing 
events,  and  if  erroneous  impressions 
are  thereby  made  upon  the  tablet  of 
the  memory,  his  story  will  make  but 
a  feeble  impression  upon  the  bearer, 
though  it  be  told  with  the  greatest 
apparent  sincerity.  We  are  therefore 
of  opinion  that  the  insanity  of  -i  wit- 
ness at  the  time  of  the  transaction 
about  which  he  is  called  to  testify, 


does  impair  the  force  of  his  testi- 
mony, and  is  a  matter  proper  to  be 
considered  by  the  triers  to  whom  his 
testimony  is  submitted;  and  if  this 
matter  is  to  be  considered  by  the 
triers,  we  do  not  perceive  any  reason 
why  it  should  not  be  treated  like  any 
other  fact.  The  question  of  insanity 
is  one  of  fact,  and  must  be  found 
upon  proper  evidence,  and  in  our 
judgment  the  character  of.  the  evi- 
dence can  not  be  materially  different 
in  whatever  form  the  question  may 
arise."  Holcomb  v.  Holcomb,  2& 
Conn.  177,  180  (1859),  per  Waldo,  .J. 
2.  "  While  it  is  true,  great  doubt 
must  necessarily  attach  itself  to  the 
evidence  of  persons  who  have  re- 
covered from  a  state  of  insanity,  seek 
to  testify  to  facts  occurring  during 
its  existence,  it  is  proper  to  admit 
the  testimony,  and  it  is  for  the  jury 
to  judge  of  the  credit  that  is  to  be 
given  to  it.  *  *  *  A  man  may 
have  many  delusions,  and  yet  be 
capable  of  narrating  facts  truly;  and 
the  existence  of  such  delusions  on  his 
part,  at  the  time  of  the  occurrences 
which  he  is  called  upon  to  relate^ 
goes  to  his  credit,  and  not  to  his  com- 
petency, when  he  is  of  sound  mind 
at  the  time  he  is  called  upon  to 
testify.  As  there  can  be  neither  per- 
fect sanity,  nor  perfect  insanity,  so 
no  witness,  not  incompetent  within 
the  statute,  is  to  be  absolutely  ex- 
cluded because  he  has  been  insane, 
and  is  called  upon  to  narrate  matters, 
some  of  which  occurred  while  he  is 
alleged  to  have  been  unconscious."' 
Sarbach  v.  Jones,  20  Kans.  497,  500- 
(1S78),  per  Horton,  C.  J. 


5193 


Insanity. 


§   3646 


the  question  of  the  extent  of  his  infirmity,  as  affecting  his  com- 
petency as  a  witness  is  for  the  trial  court. ^ 

§  3646,  (Incompetency  of  Witnesses;  Mental  Incapacity; 
Insanity,  Idiocy,  etc.);  Effect  of  Allegations  in  Pleadings. — An 
allegation  by  a  person,  in  a  pleading,  of  his  mental  unsoundness 
Avill  not  necessarily  operate  to  exclude  him  as  a  witness.-'  So  the 
fact  that  one  sues  by  his  next  friend,  as  a  person  of  unsound  mind, 
Ids  mental  unsoundness  being  admitted  in  the  complaint,  does  not 
necessarily  prevent  him  from  being  a  witness,  the  question  of  his 
competency  being,  nevertheless,  one  for  the  court  to  determine. 
Having  alleged  his  incompetency,  he  will  not  be  permitted  to  deny 
the  fact  thus  admitted  but,  as  there  are  different  degrees  of  mental 
unsoundness  he  may,  though  incompetent  to  manage  his  affairs, 
have  sufficient  mental  capacity  to  correctly  remember  impressions 
made  upon  his  mind  by  external  objects,  to  enable  him  to  testify 
to  them  with  some  degree  of  accuracy  and,  also,  to  understand  the 
obligation  of  an  oath.  If  this  so  appears,  to  the  satisfaction  of  the 
presiding    judge,    he    may    permit    him    to    testify.^     Similarly, 


3.  Burns  v.  State,  145  Wis.  373, 
12s  N.  W.  987   (1911). 

§  3646-1.  "  If  a  person  offered  as  a 
witness  must  be  tested  by  this  rule, 
it  is  evident  the  test  must  be  applied 
by  the  trial  court  at  the  time  of  of- 
fering him.  His  condition  at  that 
time  must  determine  his  competency. 
This  cannot  be  established  by  the  al- 
legations of  the  pleadings.  It  is  not 
the  purpose  or  office  of  pleadings  to 
ascertain  or  make  or  present  any  is- 
sue on  the  competency  of  witnesses 
to  be  sworn  on  the  trial.  The  trial 
court  may  take  into  account  the  al- 
legations and  admissions  in  the  plead- 
ings bearing  on  the  mental  condition 
of  any  person  offered  as  a  witncs?, 
as  it  may  resort  to  any  other  evi- 
dence to  ascertain  the  fact,  but  tluy 
are  not  to  be  taken  as  conclusively 
determining  such  condition.  The 
court  below  did  not  err  in  overruling 
defendant's  objection  to  plaintiff  as 
a  witness,  based  on  the  allegation  in 


her  complaint  that  she  at  one  time 
became  insane.  It  was  not  the  duty 
of  the  trial  court  to  examine  plain- 
tiff as  to  her  mental  soundness,  un- 
less it  saw  in  her  some  indication  of 
unfitness  to  testify.  It  must  be  pre- 
sumed that  the  court  declined  to  ex- 
amine her  because  it  saw  no  such  in- 
dication. The  testimony  (hers,  and 
that  of  the  other  witnesses) ,  so  far 
as  appears  by  the  record,  justified  the 
action  of  the  court."  Cannady  v. 
Lynch,  27  Minn.  435,  437,  8  N.  W. 
164    (1881),  per  Gilfillan,  C.  J. 

2.  "  So  long  as  the  suit  is  prose- 
cuted in  this  mode,  the  plaintiff  can 
not  be  heard  to  deny  that  he  is  of 
unsound  mind,  as  alleged  in  his  com- 
plaint. He  stands  before  the  court 
in  the  attitude  of  adniitting  his  men- 
tal incompetency.  It  does  not,  how- 
ever, follow  from  the  fact  that  a  per- 
son is  incapable  of  managing  his  own 
affairs,  or  of  having  charge  of  litiga- 
tion in  which  his  interests   are  con- 
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thou^  a  person,  in  an  action  for  damages  for  an  assault  committed 
upon  him,  alleges  that  he  has  been  injured  in  body  and  mind,  he 
is  not  necessarily  precluded  thereby  from  becoming  a  witness ;  the 
question  of  his  competency  is  for  the  presiding  judge  to  determine.^ 
In  all  such  cases  while  the  admission,  by  one  in  the  pleadings,  of 
mental  unsoundness  may  be  considered,  by  the  presiding  judge,  as 
bearing  upon  the  question  of  the  competency  of  such  persons,  yet 
it  is  not  conclusive  upon  the  question  of  the  admissibility  of  their 
testimony.  In  this  case,  as  in  others,  where  a  witness  is  objected 
to  because  of  mental  deficiency,  the  inquiry  resolves  itself  into  the 
question  whether  he  possesses  sufficient  intelligence  to  correctly 
narrate  the  facts  he  is  called  upon  to  testify  to  and  to  understand 
the  obligation  imposed  upon  him,  by  his  oath,  to  truthfully  state 
them.  If  the  presiding  judge  is  satisfied  that  he  fulfills  the  re- 
quirements, in  these  respects,  his  testimony  will  be  received ;  other- 
wise he  will  not  permit  him  to  testify. 

§  3647.  (Incompetency   of    Witnesses;   Mental  Incapacity ; 
Insanity,  Idiocy,  etc.);  A  Question  for  the  Presiding  Judge. — 

The  question  whether  a  person  possesses  the  necessary  mental 
qualification,  to  justify  the  court  in  permitting  him  to  testify  as 
a  witness,  is  a  matter  peculiarly  within  the  province  of  the  presid- 
ing judge.  The  witness  is  present  before  him.  He  is  in  a  position 
to  judge  of  his  demeanor  in  the  court,  his  apparent  understanding 
both  in  respect  to  his  capacity  to  retain  in  his  memory  the  events 

cerned,  that  he  is  incompetent  to  tes-  in  any  case  is  because  his  malady  in- 

tify  as  a  witness.     There  are  many  volvea  such  a  want  or  impairment  of 

grades  and  phases  of  mental  unsound-  faculty  that  events  are  not  correctly 

ness.    One's  infirmity  may  be  such  as  impressed  on   his   mind;    or   are  not 

to  render  it  expedient  to   place  him  retained  in   his  memory,   or  that  lie 

under  guardianship,  and  even  to  sub-  does  not  understand  his  responsibility 

ject  him  to   personal  restraints,   and  as  a  witness.     When  the  reason  for 

yet  he  may  be  fully  competent  to  un-  the  exclusion  of  the  witness  does  not 

derstand  the  nature   of   an   oath,  to  exist,  he  should  be  permitted  to  tes- 

observe  facts  correctly,  and  to  relate  tify."      Worthington    v.    Mencer,    !16 

them     intelligently     and     truly.       A  Ala.  310,  313,  11  So.  73,  17  L.  E.  A. 

sweeping      rule      of      disqualification  407  (1891),  per  Walker,  J. 

which  would  exclude  such  a  person  as  3.  Dickson    v.    Waldron,    135    Ind. 

a  witness  would  be  arbitrary  and  un-  507,  34  N.  E.  506,  35  N.  E.  1,  24  L. 

supported  by  sound  reason.    The  true  R.    A.    483,    41    Am.    St.    Rep.    440 

reason   for   not   admitting  the   testi-  (1893). 
mony  of  a  persftn  non  compos  mentis 
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which  were  witnessed  by  him  and  his  ability  to  distinguish  between 
right  and  wrong,  to  understand  the  obligation  of  an  oath.  If  he 
is  satisfied  that  he  is  possessed  of  the  necessary  qualifications,  in 
these  respects,  he  will  permit  him  to  testify;  otherwise  not.^  In 
any  event,  the  position  of  the  presiding  judge  is  such,  in  respect  to 
these  matters,  that  his  conclusion  upon  the  competency  of  the  wit- 
ness will  be  seldom  disturbed  on  appeal.  To  authorize  such  action 
by  the  appellate  court,  clear  proof  of  an  error  in  his  determination 
must  be  apparent.^  It  is,  however,  held  to  be  the  duty  of  the  court,, 
where  a  party  offers  to  introduce  evidence  tending  to  show  that  a 
person  is  non  compos,  to  permit  of  its  introduction,  since,  if  a 
proposed  witness  is  incompetent  on  this  ground,  the  fact  should 
be  ascertained  and  his  testimony  excluded ;  otherwise  the  jury  may 
be  misled  by  the  admission  of  the  testimony  of  one,  who  is  not 
mentally  competent  to  narrate  facts  correctly  to  the  tribunal.^  As 
an  aid  in  the  determination  of  the  question,  as  to  such  a  person's 
competency,  the  presiding  judge  may  examine  the  proposed  wit- 
ness and  others  who  may  be  acquainted  with  him,  or  the  examina- 


§  3647-1.  Alabama. — Wortliiagton 
V.  M'eroer,  96  Ala.  310,  11  So.  72,  17 
L.  E.  A.  407   (1891). 

Connecticut. — 'Holeomb  v.  Hoi- 
comb,  28  Conn.  177   (1859). 

Minnesota. — Cannady  v.  Lynch,  27 
Minn.  435,  437,  8  N.  W.  164   (1881). 

Virginia. — Coleman  v.  Com.,  25 
Gratt.  (Va.)  865,  23  Am.  Rep.  711 
(1874). 

Wisconsin. — Burns  v.  State,  145 
Wis.  373,  128  N.  W.  987   (1911). 

United  States. — District  of  Colum- 
bia V.  Arms,  107  U.  S.  519,  2  Sup.  Ot. 
840,  27  L.  ed.  618   (1882). 

England. — Reg.  v.  Hill,  5  Cox  Or. 
Cas.    359     (1851). 

2.  "  The  learned  judge  who  pre- 
sided at  the  trial,  and  whose  peculiar 
province  it  was  to  decide  that  ques- 
tion, was  of  opinion  that  he  did  pos- 
sess the  requisite  share  of  under- 
standing; and  it  would  require  very 
cogent  and  conclusive  proof  to  the 
contrary  to  induce  this  court  to  inter- 
pose under  such  circumstances."  Cole- 


man V.  Com.,  25  Gratt.  (Va.)  865, 
877,  33  Am.  Rep.  711  (1874),  per 
Bouldin,  J. 

3.  "  The  exclusion  of  testimony  to- 
prove  that  a  witness  offered  on  the 
part  of  the  plaintiffs  was  non  com- 
pos, by  reason  of  his  mental  derange- 
ment, was  erroneous.  If  it  could 
have  been  shown  to  the  court  below 
that  the  witness  was  deranged,  or 
had  not  the  ordinary  understanding, 
he  must  have  been  excluded  as  in- 
competent. Idiots,  lunatics  and  mad- 
men are  not  competent  witnesses, 
and  this  must  be. shown  to  the  court 
by  proof,  like  any  other  charge  of 
incompetency.  The  defendant  was 
prevented  from  showing  this,  and  the 
witness  was  admitted.  As  we  can- 
not tell  what  weight  the  jury  may 
have  given  to  his  testimony,  the 
judgment  must,  for  that  cause,  and 
■without  considering  the  other  points 
raised,  be  reversed."  Livingston  v. 
Kiersted,  10  Johns.  (N.  Y.)  362 
(1815),  per  Curiam. 
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tion  may  be  conducted  by  counsel  under  the  direction  of  the  court.* 
.-1  finding  in  lunacy  proceedings  several  years  previous  to  the 
trial,  by  which  a  person  was  adjudged  an  idiot  and  incapable  of 
managing  his  affairs  does  not  necessarily  exclude  him  as  a  witness. 
If  the  judge  is  satisfied  of  his  intelligence  and  understanding  he 
may  receive  his  testimony.^ 


4.  "  The  general  rule  therefore  is, 
that  a  lunatic  or  a  person  affected 
with  insanity  is  admissible  as  a  wit- 
ness if  he  have  sufficient  understand- 
ing to  apprehend  the  obligation  of  an 
oath,  and  to  be  capable  of  giving  a 
correct  account  of  the  matters  which 
he  has  seen  or  heard  in  reference  to 
the  question  at  issue;  and  whether 
he  have  that  understanding  is  a  ques- 
tion to  be  determined  by  the  court, 
upon  examination  of  the  party  him- 
self, and  any  competent  witnesses 
who  can  speak  to  the  nature  and  ex- 
tent of  his  insanity."  District  of  Co- 
lumbia v.  Arms,  107  U.  S.  519,  521, 
3  Sup.  Ct.  840,  27  L.  ed.  618  (1882), 
per  Mr.  Justice  Field. 

"  The  state  of  a  person's  mind  in 
this  respect  may  be  ascertained  by  an 
examination  of  witnesses  acquainted 
with  him,  or  by  a  personal  examina- 
tion of  him  by  the  court  or  by  coun- 
sel in  the  presence  and  under  the  di- 
rection of  the  court,  or  by  all  these 
modes  at  the  discretion  of  the  court. 
When  the  court  is  satisfied  that  the 
person  has  capacity  sufficient  to  com- 
prehend the  nature  and  obligation  of 
an  oath,  he  may  be  sworn  as  a  wit- 
ness." Holcomb  V.  Holcomb.  28 
Conn.   177,  179   (1859),  per  Waldo,  J. 

5.  "  Basing  his  claim  on  the  in- 
quisition and  on  some  of  the  evidence 
presented  in  the  lunacy  proceeding,  it 
is  argued  by  counsel  for  appellants 
that  that  proceeding  and  the  order 
appointing  his  committee  adjudicated 
that  the  incompetent  was  so  com- 
pletely and  permanently  devoid  of 
intelligence  that  he  could  not  be  as- 
sumed to  understand  the  object  and 


nature  of  testimony,  and  that,  there- 
fore, he  should  not  have  been  sworn 
and  received  as  a.  witness.  In  my 
judgment  this  contention  is  not  well 
founded.  The  inquisition  was  found 
several  years  before  the  trial  of  this 
action  and  the  committee  was  ap- 
pointed on  the  ground  that  Sutliff 
was  an  idiot  and  incompetent  to 
manage  his  own  affairs.  It  did  not 
by  any  means  follow  from  this  as  a 
matter  of  law  that  he  was,  and  for 
years  would  continue  to  be,  so  utterly 
lacking  in  intelligence  that  he  could 
not  appreciate  at  all  the  relationship 
and  significance  of  facts  and  would 
not  be  able  to  understand  the  obliga- 
tion of  an  oath  and  describe  accur- 
ately what  those  facts  were.  \Ve 
know  both  as  a  matter  of  definition 
and  of  observation  that  a  person 
who  would  be  judicially  declared  in- 
competent and  unable  to  manage  his 
affairs  might  nevertheless  possess 
sufficient  intelligence  to  be  truthful 
and  to  describe  simple  occurrences  as 
they  were.  When  this  person  was 
offered  as  a  witness  he  was  interro- 
gated both  by  the  court  and  council 
for  the  purpose  of  determining  liis 
competency  as  a  witness,  and  there- 
after the  court  decided  that  he  should 
be  sworn.  This  determination  was 
undoubtedly  within  the  power  of  the 
trial  court  and  the  testimony  which 
was  subsequently  given  and  the  ac- 
curacy of  which  was  tested  by  long 
and  exacting  cross-examination  in 
my  judgment  bears  on  its  face  such 
marks  of  intelligence  and  comprehen- 
sion as  fully  justify  the  dispos'tion 
which   the    trial   judge    made   of    the 
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§  3648.  (Incompetency  of  Witnesses;  Mental  Incapacity); 

Intoxication. — A  person  may  be  excluded,  as  non  compos  mentis, 
on  account  of  intoxication,  that  is,  if  it  is  of  such  a  degree  as  to 
render  him  incompetent  to  understand  the  nature  and  obligation 
of  an  oath.-*^  The  mere  fact  that  a  person  may  be  intoxicated, 
when  he  is  called  upon  to  testify,  is  not  sufficient  to  operate  as  a 
■disqualification.^     He  may  be  in  such  a  state  and,  nevertheless, 


question  presented  to  him.''  Barker 
V.  Washburn,  300  N.  Y.  380,  93  N. 
E.  958  (1911),  affirming  138  App. 
Div.  931,  113  N.  Y.  Suppl.  1134 
(1908),  per  Hiseock,  J. 

§  3648-1.  "There  is  certainly  no 
error  in  the  court,  refusing  to  ad- 
minister an  oath  to  a  person,  tendered 
as  a  witness,  who  is  so  drunk  as  not 
to  understand  its  obligation,  and  to 
postpone  swearing  him  until  he  may 
■become  sober  enough  for  that  pur- 
pose." State  V.  Underwood,  6  Ired.  L. 
(N.  C.)  96   (1845). 

"  This  principle,  necessarily,  ex- 
cludes persons  from  testifying,  who 
are  besotted  with  intoxication,  at  the 
time  they  are  offered  as  witnesses,  for 
it  is  a  temporary  derangement  of  the 
mind,  and  it  is  impossible  for  such 
men  to  have  such  a  memory  of  events, 
of  which  they  may  have  had  a  knowl- 
edge, as  to  be  able  to  present  them, 
fairly  and  faithfully,  to  those  who 
Are  to  decide  upon  contested  facts.  A 
present  and  existing  intoxication,  to 
a  considerable  degree,  utterly  dis- 
qualifies the  person  so  affected,  to  nar- 
rate facts  and  events  in  a  way  at  all 
to  be  relied  on.  It  would,  we  think, 
be  profaning  the  sanctity  of  an  oath, 
to  tender  it  to  a  man  who  had  no 
present  sense  of  the  obligations  it  im- 
posed. Indeed,  it  would  be  a  scandal 
to  the  administration  of  justice,  to 
allow,  for  a  moment,  the  rights  of  in- 
dividuals to  be  jeopardized  by  the  tes- 
timony of  any  man  laboring  under  the 
beastly  sin  of  drunkenness.  The  re- 
turn does  not  state  the  degree  of  in- 
toxication    which     the     justice     con- 


sidered sufficient  to  exclude  the  wit- 
ness; but  we  are  to  presume,  that  it 
was  evident  and  palpable;  and  every 
court  must  necessarily  have  the  power 
to  decide,  from  their  own  view  of  the 
situation  of  the  witness  offered, 
whether  he  be  intoxicated  to  such  a 
degree,  as  that  he  ought  not  to  be 
heard;  nor  can  this  lead  to  any  im- 
proper consequences,  for  if  the  wit- 
ness was  not  so  intoxicated,  the  jus- 
tice would  be  responsible  in  an  action 
for  a  false  return.  We  cannot  with- 
hold our  approbation  of  the  firmness 
which  the  magistrate  has  evinced  on 
this  occasion,  in  refusing  to  adminis- 
ter an  oath  to  a  witness  thus  circum- 
stanced." Hartford  v.  Palmer,  16 
Johns.  R.  (N.  Y.)  143,  144  (1819), 
per  Curiam. 

2.  "  It  does  not  follow  necessarily 
that  because  the  party  was  much  in- 
toxicated his  reason  was  so  far  de- 
throned as  to  disable  him  from  com- 
prehending the  effect  of  his  admissions 
or  from  giving  a  true  account  of  the 
occurrence  to  which  they  had  refer- 
ence." Eskridge  v.  State,  35  Ala.  30, 
33    (1854),  per  Chilton,  C.  J. 

"  Now,  although  the  court  will  not 
suffer  a  person  to  be  examined  as  a 
witness,  who  is  in  such  a  state  that 
he  cannot  understand  the  obligation 
of  an  oath,  nor,  ordinarily,  when  in 
such  a  situation  that  he  may  be  tempt- 
ed to  disregard  it,  yet,  the  counsel 
have  failed  to  convince  us  that  this  is 
cause  of  error."  Gould  v.  Cl-awford, 
2  Pa.  St.  89,  90  (1846),  per  Rog- 
ers, J. 
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realize  the  obligation  imposed  upon  him  and  have  sufficient  mental 
capacity  to  correctly  narrate  those  facts,  as  to  which  he  is  called 
upon  to  testify.  ISTor  will  the  fact  that  a  man  may  be  a  habitual 
drunkard  render  him  incompetent.  His  intoxication,  at  the  time, 
must  be  of  the  character  stated.  Many  persons  of  intelligence  and 
learning  have  fallen  victims  to  the  liquor  habit  to  such  an  extent 
as  to  cause  them  to  be  classified  as  habitual  drunkards,  yet  this 
does  not  necessarily  mean  that  they  are  always  and  without  cessa- 
tion under  the  influence  of  liquor.  There  are  generally  times,  even 
with  such  persons,  when  they  are  sufficiently  free  from  the  effects 
of  the  liquor  to  understand  the  obligation  of  an  oath  and  testify 
correctly,  concerning  those  matters  respecting  which  they  are  sup- 
posed to  be  informed.  In  such  a  case  the  person  may  well  be  per- 
mitted to  testify.  The  question,  as  to  their  competency  is,  in  all 
cases,  one  for  the  presiding  judge  to  determine,  in  the  exercise  of 
soimd  reason,  and  his  determination  will  seldom  be  interfered 
with  on  appeal.^     Intoxication,  at  the  time  of  the  occurrence  to 


3.  State  V.  Underwood,  6  Ired.  L. 
(N.  C.)   96   (1845). 

"  We  are  not  allowed  to  presume 
that  the  court  below  permitted  gar- 
bled statements  to  be  given  in  evi- 
dence to  the  jury,  or  that  it  allowed 
the  confessions  of  a  madman  or 
maniac,  made  so  by  intoxication,  to 
be  received  as  evidence  of  the  prison- 
er's guilt.  On  the  contrary,  we  must 
intend,  that  the  court  was  influenced 
to  admit  the  declarations  by  evidence 
suflBoient  to  satisfy  it  of  the  capacity 
oi  the  prisoner  to  make  confessions 
which  could  be  relied  upon  as  evi- 
dence, at  least  in  some  degree,  and 
that,  although  the  witnesses  did  not 
and  could  not  dispose  to  all  the  pris- 
oner said,  yet  what  they  did  dispose 
to  was  a,  fair  and  full  statement  of 
aJl  he  said  upon  the  subject  of  his 
having  committed  the  offence,  and 
that  his  statements  were  not  garbled 
and  tortured  by  the  witnesses,  omit- 
ting parts  of  the  conversation  tending 
to  qualify  the  portions  disposed  to, 
and  to  exculpate  the  prisoner.''     Esk- 


ridge  v.  State,  35  Ala.  30,  33    (1854), 
per  Chilton,  C.  J. 

"  Such  cases  must  depend  on  the 
sound  discretion  of  the  court  that 
hears  the  cause.  They  will  not,  if 
they  can  avoid  it,  deprive  a.  party  of 
the  benefit  of  testimony,  which  may 
be  essential  to  his  case,  merely  from 
the  indiscretion,  call  it  by  no  harsher 
name  of  the  witness.  His  intoxica- 
tion may  be  caused  by  the  artifices 
and  management  of  the  other  party, 
for  there  are  persons  so  base  and 
wicked  as  to  resort  to  such  means  to 
rid  themselves  of  the  force  of  testi- 
mony they  are  not  prepared  to  rebut, 
and  the  temptation  to  such  stratagem 
would  be  greatly  increased,  were  we 
to  decide  that  it  amounts  to  an  ab- 
solute disqualification.  There  are  de- 
grees of  intoxication,  of  which  the 
court  alone  can  judge.  They  may 
postpone  the  cause,  to  give  the  wit- 
ness a  chance  to  recover  from  his  de- 
graded situation,  or  they  may  suffer 
him  to  be  examined,  leaving  his 
credit  to  be  weighed  by  the  jury.     We 
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■which  the  inquiry  relates,  has  been  held  not  to  affect  a  person's 
competency,  though  it  may  bear  upon  the  question  of  his  credibility 
and  the  weight  to  be  attached  to  his  testimony.*  Intoxication,  at 
the  time  of  testifying,  may,  also,  be  of  such  a  character  as  not  to 
exclude  a  person  as  a  witness  but  it  may  bear  upon  the  question  of 
his  credibility.^ 

Tlie  fact  that  a  person  is  deprived  of  the  control  of  his  property, 
in  consequence  of  his  drinking  habits,  does  not  operate  to  exclude 
him  as  a  witness.^  His  incompetency,  in  respect  to  the  manage- 
ment of  his  property,  does  not  necessarily  render  him  incompetent 
in  other  respects.  Such  a  course  is  adopted  and  provided  by  legis- 
lative act  to  disqualify  a  person,  only  as  to  such  estate  as  he  may 
have,  so  that,  while  under  the  influence  and  control  of  the  liquor, 
he  will  not  squander  the  means  he  possesses.  It  was  not  intended 
to  operate  beyond  this.  Persons  who,  while  in  a  reckless  state  of 
intoxication,  may  waste  their  resources  may,  nevertheless,  and  in 


know  but  one  safe  rule,  and  that  is 
to  leave  it  to  the  sound  discretion  of 
the  tribunal  before  which  the  cause 
13  tried."  Gould  v.  Crawford,  2  Pa. 
St.  89,  90   (1846),  per  Rogers,  J. 

4.  State  V.  Sejoins,  113  La.  676,  37 
So.   509    (1904). 

5.  Meyers  v.  State,  37  Tex.  Cr.  208, 
39  S.  W.  Ill   (1897). 

6.  "  It  is  contended,  that  the  in- 
quisition and  proceedings  incapacitate 
him  ipso  facto,  from  being  received 
as  a  witness;  that  the  proceeding  is 
equivalent  to  a  commission  of  lunacy. 
This  is  not  so,  his  estate  is  taken  out 
of  his  management,  and  committed; 
his  person  is  not ;  the  act  of  assembly 
intended  nothing  more.  To  render 
the  witness  incompetent,  it  must  be 
shown  that  at  the  time  of  his  exami- 
nation, he  was  non  compos  mentis, 
deranged  in  mind,  from  some  cause, 
the  efifect  of  liquor,  or  any  other 
cause.  No  drunken  man  should  be 
permitted  to  give  evidence.  But  this 
never  can  apply  to  drinking  men, 
even  though  incapable  of  managing 
their  estates.     Men   of  the  brightest 


intellect  have  fallen  victims  to  this 
vice,  who,  when  the  effect  of  hard 
drinking  has  subsided,  possess  in 
their  sober  moments,  their  under- 
standing, if  not  in  its  full  vigor,  yet 
sufficiently  unimpaired,  to  recollect, 
and  to  state  the  facts,  where  they  do 
recollect,  with  clearness  and  intelli- 
gence. It  was  the  policy  of  the  law, 
to  prevent  habitual  drunkards  from 
wasting  their  estates,  but  it  does  not 
give  them  the  protection  granted  to 
lunatics,  as  to  exemption  from  pun- 
ishment, nor  deprive  them  of  any  of 
the  other  rights  of  citizens.  If  this 
was  the  case,  instead  of  operating  as 
a  means  of  reformation,  it  would  dis- 
pose them  to  drink.  The  point  of  in- 
quiry is  the  moment  of  examination; 
is  the  witness  then  offered,  so  be- 
sotted in  his  understanding,  as  to  be 
deprived  of  his  intelligence?  If  he  is, 
exclude  him;  if  he  be  a  hard  drinker, 
an  habitual  drunkard,  yet,  if  at  that 
time,  he  is  sober,  and  possessed  of  a, 
sound  mind,  he  is  to  be  received." 
Gebhart  v.  Shindle,  15  Serg.  &  K. 
(Pa.)   235  (1824),  per  Duncan,  J. 
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a  large  number  of  cases  do,  have  periods  when  they  are  not  under 
the  influence  of  liquor  and  their  minds  are  keen  and  alert.  The 
fact  of  a  person's  property  having  been  taken  from  his  control,  on 
such  a  ground,  should  have  no  bearing  upon  the  question  of  his 
competency  as  a  witness :  This  should,  in  all  cases,  be  a  matter 
for  the  presiding  judge  to  determine,  in  view  of  his  mental  con- 
dition at  the  time  he  appears. 

§  3649.  (Incompetency  of  Witnesses;  Mental  Incapacity) ; 

Victims  of  Drug  Habits. — Where  persons  are  addicted  to  a  drug 
habit  it  is  a  fact  of  general  knowledge  that  to  a  great  extent  state- 
ments made  by  them  are  unreliable.  It  is  therefore  properly  said 
in  a  case,  where  one  admitted  himself  to  be  an  opium  consumer 
and  that  he  was  under  the  influence  of  the  drug  both  at  the  time 
of  the  occurrences  he  testifled  to  and  at  the  time  of  the  trial  that 
the  jury  should  be  carefully  cautioned  as  to  the  credence  to  their 
testimony. '^  A  person  under  the  influence  of  drugs,  where  not 
stupified,  is  frequently  given  to  much  imagination.  One  who  is  a 
victim  to  that  habit  would,  when  in  need  of  the  drug,  readily  suc- 
cumb to  the  influence  and  machinations  of  others  and  commit 
perjury  under  the  promise  or  hope  of  obtaining  that  which  he 
desires.  Therefore,  while  the  credibility  of  such  persons  may  be 
affected  by  the  habit  which  controls  them,  they  are,  nevertheless, 
competent  as  witnesses,  unless  it  appears  that  their  mind  has  be- 
come affected  thereby,  in  which  latter  case  the  presiding  judge 
must  determine  the  question  of  their  competency,  as  in  other  cases 
of  mental  unsoundness. 

§  3649-1.    State  v.  White,  10  Wash.    611,  39  Pao.  160,  41  Pac.  442   (1895). 
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stated,  is  that  a  person,  who  does  not  believe  in  a  supreme  being 
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and  in  future  rewards  and  punishment  for  acts  committed  in  this 
world,  is  not  competent  as  a  witness.-^  The  latter  part  of  this  state- 
ment is,  it  would  seem,  somewhat  too  broad,  for  a  person  may  be- 
lieve in  a  supreme  ruler  of  the  universe  who  punishes  and  rewards 
during  one's  earthly  existence.  In  such  a  case  there  is  no  good 
reason  why  his  testimony  should  be  rejected.  If  his  belief,  in  this 
respect,  is  sincere  he  would  be  subject  to  similar  reasons  and  in- 
fluences for  telling  the  truth,  as  impel  the  one  who  believes  in 
future  punishment.^     The  fact,  however,  that  a  person  expressed 


§  3G50-1.  Connecticut. — Atwood  v. 
Welton,  7  Conn.  66  (1828)  ;  Curtiss  v. 
Strong,  4  Day  51,  4  Am.  Dec.  179 
(1809) ;  Beardsly  v.  Foot,  3  Root  399 
(1796). 

Delaware. — Perry's  Adm'r  v.  Stew- 
art, 2  Har.  37   (1835). 

Illinois. — Central  Military  Tract. 
R.  Co.  T.  Eockafellow,  17  111.  (7 
Peck.)   541    (1856). 

Maine. — Smith  v.  Coffin,  18  Me.  (6 
Shep.)  157  (1840). 

Massachusetts. — Thurston  v.  Whit- 
ney, 56  Mass.  (3  Cush.)  104  (1848); 
Commonwealth  v.  Barnard,  Thacher, 
Cr.  Cas.  431   (1835). 

"New  Hampshire. — ^Norton  v.  Ladd, 
4  N.  H.  444   (1828). 

New  York. — People  v.  McGarren,  17 
Wend.  460  (1837);  Butts  v.  Swart; 
wood,  3  Cow.  431  (1823)  ;  Jackson  r. 
Gridley,  18  Johns.  98    (1820). 

Pennsylvania.  —  Commonwealth  v. 
Winnemore,  2  Brewst.  378  (1867); 
Blair  v.  Seaver,  36  Pa.  St.  374 
(1856);  Cubbison  v.  McCreary,  2 
Watts.  &  S.  363    (1841). 

Vermont. — Scott  v.  Hooper,  14  Vt. 
535  (1842);  Arnold  v.  Arnold's  Es- 
tate, 13  Vt.  363    (1843). 

United  States. — United  States  v. 
Kennedy,  Fed.  Cas.  No.  15,534  (3  Mc- 
Lean 175)  (1843);  Anonymous,  Fed. 
Cas.  No.  446  (1839);  United  States 
V.  Lee,  Fed.  Cas.  No.  15,586  (4 
Cranch.  C.  C.  446)  (1834);  Wake- 
field V.  Ross,  Fed.  Cas.  No.  17,050  (5 
Mason  16)    (1837). 


"  By  the  law  of  England,  which  has 
been  adopted  in  this  State,  it  is  fully 
and  clearly  settled,  that  infidels  who 
do  not  think  that  he  will  either  re- 
ward or  punish  them  in  the  world  to 
come,  cannot  be  witnesses  in  any  case, 
nor  under  any  circumstances,  because 
an  oath  cannot  possibly  be  any  tie  or 
obligation  upon  them.  Mahometans 
may  be  sworn  on  the  Koran ;  Jews  on 
the  Pentateuch,  and  Gentoos  and 
others,  according  to  the  ceremonies  of 
their  religion,  whatever  may  be  the 
form.  It  is  appealing  to  God  to  wit- 
ness what  we  say,  and  invoking  pun- 
ishment, if  what  we  say  be  false." 
Jackson  v.  Gridley,  18  Johns.  (N.  Y.) 
98,  104   (1830),  per  Spencer,  C.  J. 

2.  Alabama. — Beeson  v.  Moore,  133 
Ala.  391,  31  So.  456  (1903);  Blocker 
v.  Burness,  3  Ala.  354  (1841). 

Illinois. — ^Ewing  v.  Bailey,  36  111. 
App.  191  (1889).  See  Noble  v.  Peo- 
ple, 1  111.  54  (1820). 

Massachusetts. — Hunscom  v.  Hims- 
com,  15  Mass.  184   (1818). 

New  York. — People  v.  Matteson,  2 
Cow.   433    (1823). 

North  Carolina. — Shaw  v.  Moore, 
49  N.  C.  25    (1856). 

Ohio. — Brock  v.  ililligan,  10  Ohio 
121  (1840);  Easterday  v.  Kilborn, 
Wright  345   (1833). 

Pennsylvania. — Blair  v.  Seaver,  26 
Pa.  St.  374    (1856). 

South  Carolina. — State  v.  Belton, 
34  S.  C.  185   (1885). 
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a  disbelief  in  a  supreme  being,  at  some  time  prior  to  tbe  trial,  will 
not,  necessarily,  exclude  him;  it  might  happen  that  he  had,  sub- 
sequent to  the  time  of  such  expression  of  disbelief,  experienced  an 
honest  change  of  opinion.  Where  such  is  the  case,  the  fact  may 
be  shown  so  as  to  permit  him  to  qualify  as  a  witness.* 

The  inquiry  does  not  relate  to  the  particular  creed  or  denomina- 
tion of  the  witness.  Belief  in  the  existence  of  a  supreme  being 
and  the  sanction  of  an  oath  seem  to  be  the  requisites.* 

A  frequent  mode  of  establishing  the  fact  of  disbelief  is  by 


Tennessee. — Bennett  v.  State,  31 
Tenn.  411   (1853). 

United  States. — United  States  v. 
Kennedy,  Fed,  Gas.  No.  15,534,  3  Mc- 
Lean 175   (1843). 

"  Having  now  I  think  suificiently 
shown  that  Lord  Coke's  rule  is  with- 
out foundation  either  in  scripture, 
reason,  or  law,  that  I  may  not  be  un- 
derstood in  too  general  a  sense,  I  shall 
repeat  it  over  again,  that  I  only  give 
my  opinion  that  such  infidels  who  be- 
lieve a  God  and  that  he  will  punish 
tliem  if  they  swear  falsely,  in  some 
cases  and  under  some  circumstances, 
may  and  ought  to  be  admitted  as  wit- 
nesses in  this  though  a  Christian 
country  (a)  And  on  the  other  hand 
I  am  clearly  of  opinion  that  such  in- 
fidels (if  any  such  there  be)  who 
either  do  not  believe  a  God,  or,  if 
they  do,  do  not  think  that  he  will 
either  reward  or  punish  them  in  this 
world  or  in  the  next,  cannot  be  wit- 
nesses in  any  case  nor  under  any  cir- 
cumstances, for  this  plain  reason,  be- 
cause an  oath  cannot  possibly  be  any 
tie  or  obligation  upon  them." 
Omichund  v.  Barker,  Willes  538,  549 
(1744),  per  Willes,  L.  J.  C. 

3.  Smith  V.  Cofiin,  18  Me.  157 
(1840)  ;  Jackson  v.  Gridley,  18  Johns. 
(N.  Y.)  98  (1820);  Scott  v.  Hooper, 
14  Vt.  535   (1843). 

"  If  the  declarations  were  made 
eome  time  before,  and  it  could  be 
proved  by  external  signs,  that  there 


had  been  a  change  of  mind,  such  as 
a  pious  and  devout  attention  to  re- 
ligious worship,  and  declarations  in 
the  belief  of  God,  and  a  future  state 
of  rewards  and  punishments;  such 
proof  might  reinstate  the  witness, 
and  entitle  him  to  be  sworn.  It  will 
always  be  matter  of  proof  addressed  to 
the  court,  and  they  will  take  care  to 
ascertain  that  the  incapacitating  in- 
fidelity does  not  exist,  when  the  wit- 
ness is  admitted  to  be  sworn."  Jack- 
son v.  Gridley,  18  Johns.  (N.  Y.)  98, 
103   (1830),  per  Spencer,  C.  J. 

4.  R.  V.  Pah-Mah-Gay,  20  U.  C.  Q. 
B.  195  (1860)  ;  Donkle  v.  Kohn,  44 
Ga.  206  (1871). 

"  It  is  obvious  that  a  sincere  deist, 
a  Mahometan,  or  a  pagan  of  any 
name,  if  he  believe  in  the  existence  of 
God,  as  above  defined,  may  feel  the 
sanction  of  an  oath  as  binding  upon 
his  conscience,  as  the  most  devout 
Christian.  And  all  that  is  now  re- 
quired is,  that  the  oath  should  bind 
the  conscience  of  the  witness."  Ar- 
nold V.  Estate  of  Arnold,  13  Vt.  363, 
367   (1841),  per  Redfield,  J. 

No  particular  form  of  oath  is  re- 
quired. If  the  witness  regards  the 
oath  taken  by  him  as  binding  upon 
his  conscience  it  is  all  that  is  neces- 
sary, although  he  may  regard  another 
form,  as  more  solemn  or  more  bind- 
ing upon  him,  than  the  oath  taken. 
State  V.  Browning,  153  Iowa  37,  41, 
133  N.  W.  330  (1911). 
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declarations,  made  out  of  court,  in  the  presence  of  others.®  Ex- 
pressions to  this  effect,  however,  are  by  no  means  conclusive.  The 
weight  given  to  them  may  vary  according  to  the  circumstances  of 
the  particular  case  and  the  conditions  under  which  they  were  made. 
A  declaration  of  disbelief  made  for  the  purpose  of  discussion,  or 
in  the  heat  of  an  argument,  would  not,  necessarily,  be  convincing 
of  the  actual  state  of  the  speaker's  mind  as  often  times,  under  such 
surroundings,  a  person  gives  expression  to  radical  views  which  are 
not  indicative  of  his  real  opinion  or  belief.*  After  it  has  been 
established  that  a  person,  offered  as  a  witness,  is  an  infidel  it  is 
then  said  that  he  will  not  be  permitted  to  establish,  by  his  state- 
ments in  court,  that  he  is  not ;  in  such  a  case  it  is  said  that  the  fact 
of  disbelief  in  a  supreme  being,  which  renders  him  incompetent  as 


5.  Connecticut. — Curtiss  v.  Strong, 
4  Day  51    (1809). 

Mame.— Smith  v.  Coffin,  18  Me.  157 
(1840). 

Massachusetts. — Thurston  v.  Whit- 
ney, 3  Cush.  104    (1848). 

New  Hampshire. — ^Norton  v.  Ladd, 

4  N.  H.  444    (1828) 

New  York. — Jackson  v.  Gridley,  18 
Johns.  98   (1830). 

Ohio. — Brock  v.  Miiligan,  10  Ohio 
131   (1840). 

Pennsylvania. — Blair  v.  Leaver,  26 
Pa.  St.  374    (1856). 

United  States. — Wakefield  v.  Ross, 

5  Mason  16   (1837). 

"At  the  trial  of  this  cause,  the  de- 
fendants called  a  witness,  to  whose 
competency  the  plaintiff  objected,  on 
the  ground  that  he  did  not  believe  in 
the  existence  of  a  God,  or  in  a  state 
of  future  rewards  and  punishments, 
and  offered  to  prove  the  same  by  wit- 
nesses. It  has  been  argued,  that  this 
mode  of  proof  was  not  admissible,  the 
general  rule  of  evidence  being, -that  a 
witness  shall  not  be  permitted  to  dis- 
qualify himself  by  declarations  not 
under  oath,  made  out  of  court,  as  they 
might  be  untruly  made  for  that  pur- 
pose. But  it  has  been  frequently  held, 
that  this  mode  of  proof  is  admissible, 


and  is  an  exception  to  the  general 
rule,  from  the  necessity  of  the  case, 
it  being  deemed  unreasonable  that  the 
party  objecting  should  be  restricted 
to  the  testimony  of  the  witness  on 
the  voir  dire,  as  the  objection  sup- 
poses he  has  no  regard  to  the  sanc- 
tion of  an  oath ;  and  if  so,  his  declara- 
tions made  under  oath  are  of  no  more 
weight  than  those  made  seriously 
when  not  under  oath.  •  •  «  But 
the  evidence  of  such  declarations 
should  be  received  cautiously.  Re- 
marks and  avowals  of  belief,  or  dis- 
belief, may  be  made  in  the  heat  of  ar- 
guments, and  for  the  purpose  of  dis- 
cussion, which  may  be  no  sure  indica- 
tions of  the  real  belief  or  disbelief  of 
the  party.  So  the  witness,  after  hav- 
ing made  such  declarations,  may  have 
changed  his  opinions;  which,  perhaps, 
could  not  be  proved,  unless  he  should 
be  allowed  to  testify.  But  notwith- 
standing these  objections,  which  have 
some  weight,  it  is  well  settled,  that 
the  avowal  of  a  witness  of  his  religi- 
ous belief  or  disbelief  may  be  proved, 
like  any  other  fact."  Tliurston  v. 
Whitney,  2  Cush.  (Mass.)  104,  109 
(1848),  per  Wilde,  J. 

6.  Thurston    v.    Whitney,    2    Cush. 
(Mass.)  104  (1848). 


.^05 


Atheism. 


§  3651 


a  witness,  operates  alike  to  exclude  evidence  by  him  to  prove  the 
contrary^ 

§  3651.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Atheism  and  Other  Disbelief  in  Ood);  Theory  of  Rule. — The 
theory  upon  which  this  rule  is  founded  is,  that  one,  who  does  not 
possess  such  belief,  feels  in  no  way  obligated  or  bound  by  an  oath, 
which  is  the  nature  of  an  appeal  to  God  to  be  a  witness  of  what 
one  may  testify  to  and  is  a  recognition  of  the  power  to  punish  for 
speaking  that  which  is  untrue.^     One  who  does  not  believe  in  a 


7.  Smith  V.  CofBii,  18  Me.  157 
(1841)  ;  Jackson  v.  Gridley,  18  Johns. 
(N.  Y.)   98   (1820). 

Compare  Thurston  v.  Whitney,  2 
Gush.   (Mass.)   104  (1848). 

"  It  being  proved  by  other  'and 
competent  witnesses,  that  the  witness 
offered  had  deliberately  acknowledged 
himself  to  be  an  infidel,  and  disbe- 
lieved in  a  future  st.itf  of  rewards  and 
punishments,  the  incompetency  of  the 
witness  is  established  by  proof.  The 
declarations  of  the  witness,  not  un- 
der oath,  do  not  disprove  these 
facts;  for  no  fact,  in  a  court  of 
justice,  can  be  established,  or, 
when  established,  can  be  destroyed, 
but  by  evidence;  and  nothing  can  be 
evidence,  unless  delivered  under  the 
sanction  of  an  oath.  The  assertions 
in  a  court  of  justice  of  no  man,  how- 
ever high  his  rank,  or  exalted  his 
character,  can  be  received  to  make  out 
a  fact.  I  fully  concur  in  the  opin- 
ion. *  *  »  That  it  would  be  in- 
congruous to  admit  a  man  to  his  oath, 
to  ascertain  whether  an  oath  had  any 
binding  influence  on  his  conscience.  If 
he  had  no  idea  of  the  sanction  which 
the  appeal  to  Heaven,  by  taking  an 
oath,  creates,  what  is  there  to  pre- 
vent his  swearing  false  in  the  pre- 
liminary inquiry?  It  may  be,  that  in 
some  instances,  a  witness  has  been 
interrogated  in  the  way  in  which 
Gridley  was,  but  we  are  without  any 
adjudication    in    the    English    courts 


upon  this  point,  and  are  at  full  liberty 
to  settle  the  course  of  proceedings 
upon  solid  and  rational  principles; 
and  it  does  appear  to  me,  that  upon 
principle,  after  it  is  proved  that  a 
witness  oflFered  is,  at  the  time  he  is 
offered,  an  infidel,  that  he  can  neither 
be  sworn  to  disprove  the  fact,  nor  be 
permitted,  without  oath,  to  make  him- 
self competent."  Jackson  v.  Gridley, 
18  Johns.  (N.  Y.)  98,  104  (1820),  per 
Spencer,  C.  J. 

§  3651-1.  "  It  would  indeed  seem 
absurd,  to  administer  to  a  witness  an 
oath,  containing  a  solemn  appeal  for 
the  truth  of  his  testimony,  to  a  being 
in  whose  existence  he  has  no  belief." 
Thurston  v.  Whitney,  2  Gush.  (Mass.) 
104,  110   (1848),  per  Wilde,  J. 

"  Where  one  is  offered  as  a  witness 
who  really  does  not  believe  in  any 
Supreme  Governor  of  the  universe, 
who  takes  cognizance  of  the  conduct 
of  men,  and  who  will  reward  virtue 
and  punish  vice,  either  in  this  life  or 
in  the  future  world,  it  is  quite  impos- 
sible he  should  be  sworn.  There  is 
no  mode  known  to  this  court  by  which 
an  oath  could  be  made  binding  upon 
his  conscience.  If  the  man  sincerely 
believe  himself  to  belong  to  the  very 
highest  order  of  intelligence,  it  may 
be  his  misfortune,  and  not  his  fault, 
but  he  could  not  be  sworn  '  by  the 
greater.'  If  sworn  at  all,  he  must  be 
allowed  to  swear  by  himself,  which 
is  assuming  the  attributes  of  the  Al- 
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supreme  being  is,  on  this  account  not  regarded,  in  the  law,  as 
worthy  of  credit.^ 

§  3652.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Atheism  and  Other  Disbelief  in  God);  Should  Testimony  of 
Disbelievers  be  Deceived? — In  the  consideration  of  this  subject 
many  questions  come  to  one's  mind.  Is  not  the  requirement  as  to 
belief  in  such  reward  and  pimishment  rather  an  adherence  to 
form?  Is  a  person  thereby  impelled  to  speak  the  truth  and  only 
the  truth  ?  Is  it  not  a  fact  that  witnesses  who  satisfy  the  require- 
ments in  these  respects  are  being  continually,  and  have  been,  for 
centuries,  prosecuted  for  perjury?  Is  it  not  true  that  men  who 
frequently  would  be  incompetent  under  this  rule  have  been  recog- 
nized as  men  of  integrity  and  honor  in  the  community  in  which 
they  reside  ?  Would  not  a  severe  penalty  under  the  statute  for  the 
commission  of  perjury  have  a  sufficiently  restraining  effect?  Are 
persons,  while  on  the  stand  giving  their  testimony,  influenced  by 
the  thought  of  the  oath  they  have  taken  to  speak  the  truth  or  do 
they  ordinarily  act  from  the  innate  desire  and  purpose  of  every 
normal  human  being  to  do  that  which  is  right  and  not  to  wrong 
his  fellow  man?  It  is  unquestionable  that,  as  a  rule  the  higher 
minded,  and  the  more  intelligent  people,  those  with  better  morals, 
are  to  be  found  among  those  who  believe  in  a  supreme  being  and 
reward  and  punishment  by  him.  Yet  among  those  who  so  believe 
are  also  to  be  found  a  large  number  whose  reputation  for  truth  and 
veracity  is  far  from  good.    Viewed  in  all  its  aspects  it  would  seem 

mighty,  and  is  an  impiety  of  so  gross  2.  "  He,    who    openly    and   deliber- 

and  awful  a  character  as  to  be  shock-  ately  avows  that  he  has  no  belief  in 

ing  to  the  feelings  of  all  who  dwell  in  the  existence  of  a  God,  furnishes  clear 

a  Christian  land.     The  truth  is,  such  and  satisfactory  evidence  against  him- 

a  person  is  wanting  in  one  of  the  most  self,   that   he   is   incapable   of   being 

essential   qualifications  of  a  witness,  bound,  by  any  religious  tie,  to  speak 

which    could    no    more    be    dispensed  the   truth,   and   is   unworthy   of   any 

with  or  supplied  by  the  court,  or  by  credit    in    a   court   of   justice.     This 

substitution,    than    we    could    supply  witness  is  proved  to  have  repeatedly 

sanity  to  an  insane  witness,  or  ma-  avowed  such  a  sentiment,  and  we  have 

turity  to  an  infant.     So  long  as  the  no  hesitation   in   rejecting  liim   as   a 

law  requires  that  a  witness  shall  be  person  worthy  of  no  credit."     Norton 

sworn,  it  is  impossible  that  an  atheist  v.  Ladd,  4  N.  H.  444  (1828),  per  the 

should  be   received   to  testify.''     Ar-  Court, 
nold  V.  Estate  of  Arnold,  13  Vt.  362, 
368   (1841),  per  Redfield,  J. 
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far  better  that  the  testimony  of  all  such  persons  should  be  received 
and  the  fact  of  their  disbelief  be  considered  upon  the  question  of 
their  credibility.  It  is  true  the  oath  would  have  no  restraining 
effect  upon  such  persons  if  they  intended  to  testify  falsely.  Yet 
the  sounder  rule  would  seem  to  admit  their  testimony  for  in  many 
cases  the  exclusion  deprives  the  court  of  a  valuable  aid  in  the  dis- 
covery of  truth.  ^ 

§  3653.  (Incompetency  of  Witnesses;  Policy  of  the  Law); 

Attorneys. — The  right  of  an  attorney  in  a  cause  to  take  the  stand 
as  a  witness  in  that  cause  is  generally  acknowledged,^  unless  by 


§  3652-1.  "The  witness  does  be- 
lieve in  the  existence  of  a  God.  He 
sees  him  in  all  created  nature.  We 
concur  in  opinion  that  the  witness 
by  the  proof  introduoed,  is  not  ren- 
dered incompetent  to  testify.  For 
myself  individually,  I  cannot  but 
think  that  under  our  constitution  this 
is  a  subject  the  courts  ought  not  to 
touch.  You  take  a  man's  loose  declar- 
ations and  introduce  them  against 
him,  without  assurance  that  those 
who  give  them  do  not  think  as  he 
does,  and  then  adjudge  that  he  is  in- 
competent to  testify,  although  you  be- 
lieve he  will  tell  the  truth,  and  would 
confide  in  him  as  soon  as  in  any  man; 
thus  setting  up  a  religious  test  by 
which  to  measure  his  civil  rights. 
The  legal  obligation  to  tell  the  truth, 
and  the  liability  to  punishment  if  the 
witness  depose  false,  is  all,  as  I  think, 
our  law  requires.  The  cause  of  re- 
ligion and  good  morals,  whose  founda- 
tion is  love,  charity,  and  good  works, 
can  never  be  advanced  by  such  exam- 
inations into  the  opinions  and  belief 
of  men,  and  holding  to  those  of  a  par- 
ticular standard,  the  pharisaieal  lan- 
guage '  stand  back,  I  am  holier  than 
thou.'  You  swear  a  Hindo,  an  In- 
dian, a  Mahomedan,  but  reject  a  citi- 
zen because  his  belief  is  not  up  to  a 
particular  standard."  Easterday  v. 
Kilborn,  Wright  (Ohio)  345,  346 
(1833),  per  Wright,  J. 


§  3653-1.  Alabama. — Quarles  v. 
Waldron,  30  Ala.  317  (1852);  Mor- 
row v.  Parkman,  14  Ala.  769   (1848). 

ArlcaMsas. — ^Milan  v.  State,  24  Ark. 
346   (1866). 

Connecticut. — State  v.  Holabird,  17 
Conn.  530  (1846)  ;  Smith  v.  Hunting- 
ton, 1  Root  336   (1790). 

Delatoare. — ^Hollis  v.  Vandergrift, 
5  Houst.  521  (1879);  Crooks  v.  Pur- 
nell,  4  Houst.  305  (1873). 

Florida. — Buckmaster  v.  Kelley,  13 
Fla.  180  (1875). 

Georgia. — Ingram  v.  Little,  31  Ga. 
420   (1857). 

Illinois. — ^Morgan  v.  Roberts,  38  111. 
65  ( 1865 )  ;  Stratton  v.  Henderson,  26 
111.  68    (1861). 

Indiana. — Lloyd  v.  Davis,  3  Ind. 
App.  170,  33  N.  E.  333   (1891). 

Iowa. — Abbott  v.  Striblen,  6  Iowa 
191  (1858);  Walsh  v.  Murphy,  3  G. 
Greene  337   (1849). 

Kentucky. — Hall  v.  Renfro,  60  Ky. 
(3  Mete.)  51  (1860);  Southard -v. 
Cushing's  Adm'r,  50  Ky.  344   (1851). 

Louisiana. — State  v.  Cook,  23  La. 
Ann.  347  (1871);  Succession  of 
Grant,  14  La.  Ann.  795  (1859); 
Sprigg  V.  Beaman,  6  La.  59  (1833); 
MeCrummen  v.  Stewart,  4  La.  500 
(1833)  ;  Menendez  v.  Larionda's 
Syndics,  3  Mart.   (0.  S.)   356   (1814). 

Maryland. — Beatty  v.  Davis,  9  Gill. 
211   (1850). 
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statute  some  modification  or  change  in  the  general  rule  is  made.^ 
The  existence  of  such  a  right  has  been  recognized,  even  though  the 
fee  of  the  attorney,  either  in  whole  or  in  part,  may  depend  upon 
the  success  or  failure  of  his  client,^  although,  under  such  circum- 
stances, his  testimony  has,  in  some  cases,  been  rejected  on  the 
ground  of  interest.*  Where  it  has  been  so  received  the  fact  of  the 
fee  being  thus  contingent  has  been  regarded  as  only  affecting  his 


Massachusetts. — Potter  v.  Inhabi- 
tants of  Ware,  1  Cush.  519   (1848). 

Mississippi. — Dunlap  v.  Edwards, 
29  Miss.  41  (1855)  ;  Clark  v.  Kings- 
land,  9  Miss.  (1  Smedes  &  M'.)  248 
(1843). 

Missouri. — State  v.  Hedgepeth,  125 
Mo.  14,  28  S.  W.  160  (1894);  State 
V.  Laclc,  58  Mo.  501  ( 1875 )  ;  Alexan- 
der V.  Harrison,  38  Mo.  358,  90  Am. 
Dee.  431   (1866). 

New  Memico. — -Beall  v.  Territory,  1 
N.  M.  507  (1871). 

ff'e^t>  York. — Then  v.  Rochester  Ry. 
Co.,  83  Hun  443,  30  N".  Y.  Supp.  620 
(1894);  Little  i.  McKeon,  3  N.  Y. 
Super.  Ct.  (1  Sandf.)  607  (1848); 
Robinson  v.  Daucliy,  3  Barb.  20 
(1848);  Caniff  v.  Myers,  15  Johns. 
346   (1818). 

North  Carolina. — State  v.  Wood- 
side,  9  Ired.  L.  496  (1849)  ;  Slocum  v. 
Newby,  5  N.  C.  423   (1810). 

Ohio. — ^Oox's  Adm'rs  \.  Hill,  3  Ohio 
411    (1828). 

Pennsylvania. — Follansbe  v.  Wal- 
ker, 72  Pa.  238,  13  Am.  Rep.  671 
(1873);  Linton  V.  Ford,  46  Pa.  (10 
Wright)  294  (1863);  Frear  v. 
Drinker,  8  Pa.  (8  Barr.)  520  (1848)  ; 
Levers  v.  Van  Buskirk,  4  Pa.  309 
( 1846 )  ;  Morrison  v.  MoEIfresh,  7 
Leg.  Int.  194    (1843). 

South  Garohina. — Simonton  v.  Ton- 
gue, 3  Strob.  (S.  C.)  538  (1849); 
Reid  V.  Colcock,  1  Nott.  &  McC.  593, 
9  Am.  Dec.  739   (1819). 

Texas.— Mes.\er  v.  State,  33  Tex.  Cr. 
E.  102,  22  S.  W.  142   (1893). 

Vermont. — Holton  v.  Brown,  18  Vt. 


224,  46  Am.  Dec.  148  (1846);  Catlin 
V.  Allen,  17  Vt.  158   (1845). 

Virginia. — ^Rea's  Adm'x  v.  Trotter, 
36  Gratt.   585    (1875). 

United  States. — French  v.  Hall,  119 
U.  S.  152,  7  Sup.  Ct.  170,  30  L.  ed. 
375  ( 1886 )  ;  Newman  v.  Bradley,  1 
Dall.  240,  1  L.  ed.  118   (1788). 

Canada. — Davis  v.  Canada  Farm- 
ers' Mut.  Ins.  Co.,  39  U.  C.  Q.  B.  453 
(1876). 

"  The  second  assignment  of  error  is 
also  untenable.  It  is  the  daily  prac- 
tice to  permit  attorneys  to  give-  evi- 
dence, which  is  usually  of  some  mat- 
ter arising  in  the  progress  of  the  suit, 
and  the  rule  is  well  established,  that 
agents,  or  attorneys  in  fact,  may  be 
examined  on  the  part  of  their  employ- 
ers, unless  their  interest  in  the  suit 
is  made  to  appear;  but  that  a  wit- 
ness is  the  agent,  or  attorney  in  law, 
or  in  fact,  of  one  of  the  parties,  does 
not  disqualify  him  on  the  ground  of 
interest."  Tenison  v.  Martin,  13  Ala. 
17,  21   ( 1848 ) ,  per  Dargan,  J. 

2.  Hines  v.  State,  26  Ga.  6U 
(1859);  Swift  V.  Perry,  13  Ga.  US 
(1853)  ;  Cox  V.  Wiliiams,  5  Mart.  (N. 
S.)   La.  139   (1826). 

3.  Central  Branch  Union  Pac.  R. 
Co.  V.  Andrews,  41  Kan.  370,  21  Pac. 
276  (1889);  Flower  v.  O'Conner,  7 
La.  198  (1834)  ;  Slocum  v.  Newly,  5 
ISr.  C.  433  (1810);  Boulden  v.  Hebel, 
17  Serg.  &  R.  312  (1838);  Miles  v. 
O'Hara,  1  Serg.  &  R.  32  (1814). 

4.  Hall  V.  Acklen,  9  La.  Ann.  319 
(1S54);  Dailey  v.  Monday,  33  Tex. 
HI    (1869). 


5209  Attoenets.  §  3654 

credibility."  The  right  of  an  attorney  to  testify,  where  his  client 
is  a  party  to,  or  interested  in,  the  cause,  being  admitted,  the  fact 
of  his  fee  being  dependent  upon  the  success  of  the  client,  even 
though  the  former's  testimony  might  be  rejected  at  common  law, 
on  the  ground  of  interest,  yet,  incompetency,  due  to  the  witness 
being  a  party  to  or  interested  in  the  suit,  being  removed  by  statute, 
there  could  exist  no  reason  for  rejecting  his  testimony.®  On 
account  of  bias  and  partiality  arising  from  the  relation  between  the 
attorney  and  his  client  the  jury  may  in  some  cases  regard  his  testi- 
mony as  thus  aifected,  giving  weight  to  this  situation.'^ 

§  3654.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Attorneys);  Courts  not  Favorable  to  Testimony  by. —  Such  a 
proceeding,  on  the  part  of  attorneys,  has  naturally  been  the  subject 
of  much  judicial  criticism  and  disapproval.  The  propriety  of  such 
procedure,  undoubtedly,  cannot  in  some  cases,  be  questioned ;  in 
fact  there  may  be  circumstances  when  it  might  be  regarded  as  in 
the  nature  of  a  duty,  which  the  attorney  owes,  to  so  act.^  Ordi- 
narily, however,  courts  have  regarded  such  a  course  with  much 
disfavor,^  having  variously  characterized  it,  both  mildly,  as  a  ques- 

5.  Central  Branch  Union  Pac.  R.  the  bar  itself,  it  is  no  stronger  than 
Co.  V.  Andrews,  41  Kan.  370,  21  Pac.  it  is  in  many  eases  of  bias  and  partial- 
276   (1889).  ity  arising  from  social  relations  and 

6.  See  Central  Branch  Union  Pac.  family  ties  which  are  of  daily  occur- 
E..  Co.  V.  Andrews,  41  Kan.  370,  31  renee  among  witnesses.  In  all  such 
Pac.  276  (1889)  (statute  allowing  cases,  the  position  of  the  witness,  and 
parties  to  testify).  his  connection  with  the  party  calling 

7.  "  Testimony  by  an  attorney,  of  him,  are  open  to  the  consideration  of 
such  admissions,  made  to  him  by  the  the  jury  in  weighing  his  testimony, 
opposite  party,  affecting  a  really  and  we  believe  these  circumstances 
doubtful  or  litigated  point  are  always  usually  receive  all  the  consideration 
regarded  with  extreme  suspicion  and  to  which  they  are  entitled."  Little  v. 
distrust  by  both  courts  and  juries.  It  McKeon,  1  Sandf.  (3  N.  Y.  Super, 
suffices,  however,  as  to  this  argument,  Ct.)    607,  609,  per  Sandf ord,  .7. 

to  repeat,  that  no  privilege  or  confi-  §  3654-1.  Potter  v.  Inhabitants  of 
deuce  exists  in  the  communications  Ware,  1  Cush.  (Mass.)  519  (1848). 
between  an  attorney  and  the  adverse  2.  "As  to  the  effect  of  this  practice 
party,  growing  out  of  the  character  upon  the  character  of  the  bar,  we 
or  situation  of  the  former,  as  an  at-  think  the  evil  will  work  its  own  cure, 
torney.  As  to  the  ground  of  public  Attorneys,  as  well  as  counsellors,  of 
policy,  it  does  not  appear  to  us  so  standing  and  character,  will  never,  ex- 
cogent  as  to  warrant  the  introduction  cept  in  extreme  cases,  present  them- 
of  a  new  exception  In  the  law  of  evi-  selves  before  a  jury,  as  witnesses  in 
dence.     Aside  from  its  bearing  upon  their  own  cases  on  litigated  questions. 
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tion  of  professional  propriety  which  the  attorney  must  decide  '  as 
■a  practice  not  to  be  encouraged,*  and,  severely,  as  an  indecent 
practice  which  should  be  discountenanced.^  The  courts  in  their 
criticism  have  been  actuated  by  a  desire  to  uphold  the  dignity  and 
standing  of  the  legal  profession  by  a  condemnation  of  any  conduct 
•or  acts  which  may  tend  to  lessen  the  respect  which  it  should  de- 
mand and  receive.  The  fact  that  an  attorney  may  avail  himself 
of  such  a  right  will  not  of  itself  absolve  him  from  reproach.  There 
would  be  but  few  cases  in  which  he  would  be  justified.  If  he  de- 
sires to  so  act  it  seems  that,  as  has  been  suggested  in  some  der 
cisions,^  the  proper  course  for  him  to  pursue,  consistent  with  the 


and  in  such  cases  only  because  of  some 
unforeseen  necessity.  Those  gentle- 
men of  the  bar,  who  habitually  suffer 
themselves  to  be  used  as  witnesses'  for 
their  clients,  soon  become  marked, 
both  by  their  associates  and  the 
courts,  and  forfeit  in  character,  more 
than  will  ever  be  compensated  to  them 
by  success  in  such  client's  controver- 
sies." Little  V.  McKeon,  1  Sandf.  (3 
N.  Y.  Super.  Ot.)  607,  608,  per  Sand- 
ford,  J. 

3.  "  Whether  be  should,  or  should 
not  testify  whilst  the  relation  sub- 
sists, is  a  question  of  professional  pro- 
priety, which  he  alone  is  to  determine 
for  himself,  and  with  which  the  court 
has  no  concern."  Hall  &  Co.  v.  Ren- 
fro,  3  Mete.  (Ky.)  51,  53  (1860),  per 
Duvall,  J. 

"  However  indecent  it  may  be  in 
practice  for  an  attorney  retained  in  a 
case  and  managing  it,  to  be  a  witness 
also,  we  can  not  say  he  is  incomp.tent, 
and  must  leave  him  to  his  own  con- 
victions of  what  is  right  and  proper 
under  such  circumstances."  Morgan 
V.  Roberts,  38  111.  65,  86  (1865),  per 
Breese,  J. 

4.  State  V.  Wooside,  9  Ired.  L.  (31 
N.  C.)    496,   503,    (1849). 

5.  "  It  is  said,  and  I  agree,  that  it 
is  a  highly  indecent  practice  for  an 
attorney  to  cross-examine  witnesses, 
address   the  jury,   and  give   evidence 


himself  to  contradict  the  witness.  It 
is  a  practice  which,  as  far  as  possible, 
should  be  discountenanced  by  courts 
and  counsel.  But  these  cases  are  not 
open  to  this  objection,  because  it  ap- 
pears negatively  that  the  counsel  did 
not  address  the  jury.  It  is  sometimes 
indispensable  that  an  attorney,  to 
prevent  injustice,  should  give  evidence 
for  his  client.  It  however,  leads  to 
abuse,  of  which  I  have  seen  several 
examples,  but  at  the  same  time  I 
know  of  no  law  to  prevent  it.  If  it 
requires  a  remedy  it  must  be  afforded 
by  legislative  enactment.  All  the 
courts  can  do  is  to  discountenance  the 
practice,  and  where  the  evidence  is  in- 
dispensable, to  recommend  to  the 
counsel  to  withdraw  from  the  cause." 
Frear  v.  Drinker,  8  Pa.  St.  530,  531 
(1848),  per  Rogers,  J. 

6.  "  It  is  a  practice  not  to  be  en- 
couraged, and  in  most  cases  has,  we 
believe,  been  accompanied  by  a  sur- 
render, on  the  part  of  the  attorney, 
of  bis  brief  in  the  case."  State  v. 
Wooside,  9  Ired.  L.  (31  N.  C.)  496, 
503   (1849),  per  Nash,  J. 

"  It  has  been  ruled  in  Pennsylvania, 
that  an  attorney  is  a  competent  wit- 
ness for  his  client  in  a  cause  pend- 
ing, in  which  he  is  concerned  as  coun- 
sel. In  this  case  it  would  seem  from 
the  statements  at  bar,  that  Mr.  Fen- 
ton  retired  from  the  argument  of  the 
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dignity  of  the  profession  and  the  maintenance  of  the  standards 
which  should  be  adhered  to  by  it,  would  be  to  retire  from  the  con- 
duct of  the  case. 


§  3655.  (Incompetency  of  Witnesses;  Policy  of  the  Law); 

Husband  and  Wife;  General  Rule. — According  to  the  common 
law  rule  a  husband  or  wife  was  regarded  as  incompetent  to  testify 
either  for  or  against  the  other.  ^    Such  persons  were  excluded  upon 


cause  below,  when  he  found  it  neces- 
eary  that  he  should  be  a  witness. 
That  was  a  commendable  delicacy.  It 
was  always  done  by  the  old  lawyers, 
so  far  as  I  know  the  practice."  Bell 
V.  Bell,  12  Pa.  St.  335,  336  (1849), 
per  Coulter,  J. 

§  3655-1.  Alabama. — Donnelly  v. 
State,  78  Ala.  453  (1885);  Gardner 
V.  Randolph,  18  Ala.  685    (1851). 

Arkansas. — Watkins  v.  Turner,  34 
Ark.  663  (1879);  Beecher  v.  Brook- 
lield,  33  Ark.  259  (1878);  Phipps  v. 
Martin,  33  Ark.  207  (1878);  Collins 
V.  Mack,  31  Ark.  684   (1877). 

Connecticut. — Lucas  v.  State,  33 
Conn.   18    (1854). 

Delaware. — Bradley  v.  Kent,  7 
Houst.  72  (1886);  Burton  v.  Roe,  2 
Houst.  49   (1858). 

District  of  Columbia. — ^Haller  v. 
Clark,   21   App.   D.   C.   128    (1392). 

Florida. — JEx  parte  Beville,  58  Fla. 
170,  50  So.  685  (1909);  Schnabel  v. 
Betts,  23  Fla.  178,  1  So.  692   (1887). 

Georgia. — Stanford  v.  Murphy, 
63  Ga.  410  ( 1879 )  ;  Barclay  v.  War- 
ing, 58  Ga.  86   (1877). 

Illinois. — People  v.  Bladek,  259  111. 
69,  lOa  N.  E.  243  ( 1913 )  ;  Neice  v. 
Chicago  &  A.  E.  Co.,  165  111.  App. 
627  (1911),  judgment  affirmed  98 
N.  E.  989,  254  111.  595,  41  L.  R.  A. 
(N.  S.)  162  (1912)  ;  Schreffer  v. 
Chase,  245  111.  395,  92  N.  E.  373 
(1910)  ;  Glnsburg  v.  Morrall,  105  111. 
App.  213  (1902);  Sun  Ace.  Ass'n  v. 
King,  53  111.  App.  183  (1894)  ;  Kusch 
T.  Kusch,   143  111.  353,  32  N.  E.  267 


(1892);  Hayes  v.  Parmalee,  79  ID. 
563  (1875);  Hawver  v.  Hawvcr,  78 
111.  413  (1875)  ;  Trepp  v.  Barker,  78 
111.  146  ( 1875 )  ;  Dexter  v.  Parkins, 
22  111.  143    (1859). 

Indiana. — Stanley  v.  Schultz,  47 
Ind.  217  (1874);  Taulman  v.  State, 
37  Ind.  353  (1871);  Rush  v.  Megee, 
36  Ind.  69  (1871);  McCoUem  v. 
White,  33  Ind.  43  (1864);  Woolley 
V.  Turner,  13  Ind.  353    (1859). 

Iowa. — Ward  v.  Dickson,  96  Iowa 
708,  65  N.  W.  997    (1896). 

Kansas. — Jenkins  v.  Levis,  25  Kan. 
479    (1881). 

Kentucky. — Tacket  v.  May,  3  Dana 
79  (1835)  ;  Hopkins  v.  Smith,  7  J.  J. 
Marsh  263  (1832)  ;  Pyle  v.  Mauld- 
ing,  7  J.  J.  Marsh  202    (1832). 

LouisarM. — State  v.  Pain,  48  La. 
Ann.  311,  19  So.  138  (1896);  Cheval- 
lier  V.  Dyas,  28  La.  Ann.  359  (1876)  ; 
McDonald  v.  Thompson,  23  La.  Ann. 
556  (1871);  Cull  v.  Herwig,  18  La. 
Ann.  315  (1866);  Tulley  v.  Alexan- 
der, 11  La.  Ann.  628  (1856)  ;  Dubois 
V.   Ferrand,  8  La.  Ann.  373    (1853). 

Maine. — Dwelly  v.  Dweliy,  46  Me. 
377    (1859). 

Massachusetts.— -Builen  v,  Shan- 
non, 80  Mass.  433  \'1860) 

Michigan. — Whelpley  v.  Stoughton, 
119  Mich.  314,  78  N.  W.  137  (1899)  ; 
Michigan  Beef  &  Provision  Co.  v. 
Coll,  116  Mich.  361,  74  N,  yf  475 
( 1898 )  ;  Dawson  v.  Hall,  3  Mich.  390 
(1852). 

Mississippi. — Moore  v.  McKie,  5 
Smedes  &  M.  238   (1845). 
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what  were  deemed  to  be  reasons  of  public  policy.     The  exclusion 
vested  not  alone  upon  the  fact  of  their  interests  being  considered 


Missouri. — State  v.  Vaughan,  136 
Mo.  App.  645,  118  S.  W.  1186 
( 1909 )  ;  Kischman  v.  Scott,  166  Mo. 
214,  65  S.  W.  103  (1901);  Joice  v. 
Branson,  73  Mo.  38  (1880);  Haerle 
V.  Kreihn,  65  Mo.  202   (1877). 

Neiraska. — Weckerly  v.  Taylor,  74 
Nebr.  772,  105  N.  W.  354   (1905). 

New  Hampshire. — Blain  v.  Patter- 
son, 47  N.  H.   523    (1867). 

New  Jersey. — Bird  v.  Davis,  14  N. 
J.  Eq.  467  (1863)  ;  Robbins  v.  Abra- 
hams, 5  N.  J.  Eq.  465    (1846). 

New  York. — People  v.  Moore,  65 
How.  Prac.  177  (1882);  Rogers  v. 
Rogers,  1  Daly  194  (1862)  ;  Jlrfain  v. 
Stephens,  4  E.  D.  Smith  86  ( 1855 )  ; 
Hosack  V.  Rogers,  8  Paige  339 
(1840)  ;  Stewart  v.  Stewart,  7  Johns, 
Ch.   339    (1833). 

North  GaroUna. — Grant  v.  Mitchell, 
156  N.  C.  15,  71  S.  E.  1087  (1911); 
Gardner  v.  Klutts,  53  N.  C.  375,  80 
Am.  Dec.  381    (1861). 

Pennsylvania. — Collendar  v.  Kelly, 
190  Pa.  St.  455,  42  Atl.  957  (1899); 
Johnson  v.  Watson,  157  Pa.  St.  454, 
37  Atl,  773  (1893);  Pleasonton  v. 
Nutt,  115  Pa.  366,  8  Atl.  63  (1887); 
Commonwealth  v.  Paynter,  8  Phila. 
609  (1871);  Pringle  v.  Pringle,  59 
Pa.  St.  281  (1868)  ;  Moody's  Lessee  v. 
Fulmer,  3  Grant,  Gas.  17  (1814)  ; 
Snyder's  Lessee  v.  Snyder,  6  Bin.  483, 
6  Am.  Dec.  493    (1814). 

Rhode  Island. — Briggs  v.  Titus,  7 
R.  L  441    (1863). 

South  Carolina. — Edwards  v.  Pitts, 
3  Strob.  140  (1848)  ;  Osborn  v.  Black, 
Speers,  Eq.  431  (1844);  Forretier  v. 
Guenineau's  Creditors,  1  McCord  304 
(1821). 

Tennessee. — Hyden  v.  Hyden,  65 
Tenn.  406  ( 1873 )  ;  Barton  v.  Trent, 
40  Tenn.  167   (1859). 

Termont. — Wheeler     v.     Wheeler's 


Estate,  47  Vt.  637  (1874)  ;  Brown  v. 
Bunington,  36  Vt.  40  (1863);  Sear- 
gent  V.  Seward,  31  Vt.  509  (  1859). 

Virginia.  —  Wilkes  Adm'r  v. 
Wilkes,  115  Va.  886,  80  S.  E.  745 
(1914). 

West  Yirginia. — Watkins  v.  Wort- 
man,  19  W.  Va.  78  (1881);  Rose  v. 
Brown,  11  W,  Va.  123   (1877). 

Wisconsin. — Carney  v.  Gleissner, 
58  Wis.  674,  17  N.  W.  398  (1883); 
Mountain  v.  Fisher,  23  Wis.  93 
( 1867 )  ;  Farrell  v.  Ledwell,  21  \^  is. 
183   (1866). 

United  States. — ^Talbott  v.  United 
States,  308  Fed.  144,  125  C.  C.  A.  360 
(1913);  Heridrix  v.  United  States, 
319  U.  S.  79,  31  S.  Ct.  193,  55  L.  ed. 
102  (1911);  Nichols  v.  Harris, 
Fed.  Gas.  No.  10,243  (1  MacArthur, 
Pat.  Cas.  303 )  ( 1858 )  ;  Thomas  v. 
Mackall,  Fed.  Cas.  No.  13,903  (5 
Cranch,  C.   C.   536)     (1839). 

England. — Barbat  v.  Allen,  7  Exch. 
609,  21  L.  J.  Ex.  156  (1852); 
Hawkesworth  v.  Showier,  12  M.  &  W. 
45,  13  L.  J.  Ex.  86  (1843)  ;  O'Connor 
V.  Majoribanks,  4  M.  &  Gr.  435,  11  L. 
J.  C.  P.  267   (1842). 

"  The  rule  in  civil  matters  is,  that 
the  husband  cannot  be  a  witness  for 
or  against  his  wife,  nor  the  wife  for 
or  against  her  husband,  C.  C,  2260. 
And  the  rule  being  founded  upon  con- 
siderations of  policy  and  morality  is 
believed  to  be  without  exception." 
Tulley  V.  Alexander,  11  La.  Ann.  628 
(1856),  per  Spofford,  J. 

"  It  is  now  considered  as  a  settled 
principle  of  law,  that  husbands  and 
wives  cannot  in  any  case  be  admitted 
as  witnesses  either  for  or  against 
each  other."  Davis  v.  Dinwoody,  4 
Term  R.  678,  679  (1793),  per  Lord 
Kenyon,  Q.  J. 
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indentical.  It  was  thought  that  by  not  permitting  their  testimony 
to  he  received  dissensions  and  distrust  between  them  would  be 
avoided  which  result  it  was  believed  would  not  ensue  in  many  cases 
if  they  testified  to  the  truth.  Furthermore  their  desire  frequently 
to  avoid  such  a  result  or  to  protect  each  other  was  regarded  as  a 
strong  incentive  to  the  commission  of  perjury.  In  view  of  such 
considerations  as  these,  variously  expressed  by  the  courts,  it  was 
considered  that  the  policy  of  the  law  would  be  better  served  by 
refusing  to  permit  them  to  testify  under  such  circumstances.^ 


2.  "  The  incompetency  of  husband 
and  wife  to  testify  for  or  against  each 
other,  unless  in  a  few  excepted  in- 
stances, has  its  foundation  not  merely 
in  the  identity  of  their  legal  rights, 
but  in  a  wise  public  policy.  No  aban- 
donment, or  intention  to  abandon 
that  policy,  is  indicated  by  the  stat- 
utes securing  to  married  women  their 
property  separately  from  their  hus- 
bands. There  is  nothing  in  those 
statutes  from  which  we  can  infer  a 
legislative  purpose  to  mar  the  sacred 
confidence  of  married  life,  and  to 
open  the  door  for  broils  and  dissen- 
sion, by  permitting  husband  and  wife 
to  testify  for  or  against  each  other. 
That  the  rule  which  renders  the  hus- 
band and  wife  incompetent  witnesses 
for  or  against  each  other  is  abolished, 
cannot  result  from  the  severing  of 
their  pecuniary  interests  to  a  certain 
extent,  because  the  rule  was  not 
founded  merely  upon  the  identity  of 
those  witnesses."  Wilson  v.  Shepard, 
28  Ala.  623,  627  (1856),  per  Walker, 
J 

"  In  the  case  before  us,  the  ob- 
jection to  the  admissibility  of  the 
wife  does  not  rest  solely  upon  her  in- 
terest as  a  party  to  the  proceedings. 
Its  foundation  is  in  the  public  good. 
It  strikes  deeper  than  mere  question 
of  interest,  and  based  upon  reasons 
of  public  policy.  The  rule  of  the 
common  law  is,  that  "husband  and 
wife  cannot  be  witnesses  for  each 
other,    because    their    interests     are 
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identical,  nor  against  each  other,  on 
grounds  of  public  policy,  for  fear  of 
creating  distrust  and  sowing  dissen- 
sions between  them  and  occasioning 
perjury."  2  Starkie's  Ev.  (4th  Amer. 
ed.)  part  4,  p.  706.  And  this  rule  is 
said  to  be  so  important  that  the  law 
will  not  allow  it  to  be  violated,  even 
by  agreement;  and  the  wife  cannot  be 
examined  against  the  husband,  al- 
though he  consent."  Dwelly  v. 
Dwelly,  46  Me.  377,  380  (1859),  per 
May.  J. 

"  But  how  is  the  wife  to  be  al- 
lowed to  testify  for  her  husband  with- 
out her  being  compelled  to  testify 
against  him?  Suppose  her  a  witness 
in  his  favor,  is  she  not  to  be  allowed 
to  be  cross-examined?  But  if  she  is 
cross-examined,  she  will  be  very 
likely  to  be  called  upon  to  testify  to 
something  against  her  husband,  and 
is  the  court  to  be  required  to  inter- 
fere and  prevent  such  cross-examina- 
tion in  all  cases  where  an  answer  to 
the  question  proposed  might  lead  her 
to  state  something  against  her  hus- 
band's interest?  Or  is  it  to  be  held 
that  owing  to  the  peculiarity  of  her 
situation,  she  is  to  be  allowed  to 
state  all  she  pleases  in  favor  of  her 
husband  and  not  be  cross-examined 
at  all.  Such  a  course  could  not  be 
tolerated.  We  believe  there  are  as 
sound  and  as  sufficient  reasons 
founded  upon  considerations  of  public 
policy,  why  a  wife  should  not  be  al- 
lowed to  testify  for  her  husband,  as 
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there  are  why  she  should  not  testify 
against  him.  We  believe  that  the 
true  reason  why  a  wife  should  not  be 
allowed  to  testify  either  for  or 
against  her  husband  at  common  law, 
has  always  been  a  sort  of  compound 
leason,  founded  partly  in  interest,  to 
be  sure,  and  the  identity  of  the  per- 
sons, but  partly  also  upon  consid- 
erations of  public  policy;  and  that 
where  the  disqualification  of  interest 
has  been  removed  by  statute,  as  in 
this  state,  there  still  remains  a 
good  and  sufficient  objection  to  the 
Imsband  or  wife  (not  being  the  party 
to  the  suit)  as  a  witness  for  as  well 
as  against  the  other  party.  We  think 
that  considerations  of  public  policy — 
the  fear  of  sowing  dissensions  be- 
tween man  and  wife,  and  of  occasion- 
ing perjury,  which  Starkie  alludes  to 
as  the  reasons  why  a  wife  may  not 
testify  against  her  husband  and  vice 
versa — are  equally  satisfactory  why 
they  should  not  be  allowed  to  testify 
in  each  other's  favor.  It  is  to  be 
feared  that  in  some  instances,  if  not 
in  many,  if  it  were  understood  that 
a  wife  could  testify  for  her  husband 
but  not  against  him,  where  the  hus- 
band had  the  misfortune  to  be  liti- 
gious, and  the  still  greater  misfor- 
tune of  being  unprincipled,  that  the 
■wife  would  find  ■  herself  called  upon, 
too  often,  to  choose  between  her  duty 
to  her  God  and  the  requirements  of, 
not  to  say  her  duty  to,  her  husband; 
between  violating  the  obligation  of 
her  oath,  and  incurring  the  dis- 
pleasure of  him  whom  she  has  prom- 
ised to  love,  honor  and  obey  *  *  *  . 
AVe  think  that  although,  by  the  pro- 
visions of  our  statute,  the  identity  of 
interest  is  no  longer  an  objection  to 
the  wife  being  called  as  a  witness 
for  or  against  her  husband,  who  is 
the  party,  yet  that  there  remain  in 
those  principles  of  public  policy, 
which  lie  at  the  basis  of  civil  society, 
-very    good    and    satisfactory    reasons 


why  she  should  not  be  called  in  either 
case  or  allowed  to  testify  at  all, 
where  her  husband  is  the  party.'' 
Kelley  v.  Proctor,  41  N.  H.  139,  143 
(1860),  per  Sargent,  J. 

"  Nothing  is  better  settled  than 
that  wherever  the  wife  is  interested, 
the  husband  cannot  be  a  witness;  not 
on  the  score  of  his  interest,  for  he 
may  preclude  himself  from  any  by  a 
release,  or  may  have  done  so  by  a 
settlement  to  her  separate  use,  but 
entirely  on  the  ground  of  public 
policy.  It  is  necessary  to  preserve 
family  peace  and  maintain  that  full 
confidence  which  ought  to  subsist  be- 
tween husband  and  wife."  Pringle  v. 
Pringle,  59  Pa.  St.  281,  388  (1868). 
per  Sharswood,  J. 

"  Now  it  is  a  pervading  principle 
of  the  law  of  evidence,  that  a  hus- 
band or  wife  cannot  be  a  witness  in 
a  cause,  civil  or  criminal,  in  which 
the  other  is  a  party;  not  for  that 
other,  because  the  law  considers  them 
as  one  person,  and  their  interests  as 
identical ;  nor  against  that  other,  on 
grounds  of  priblic  policy,  because  of 
the  mutual  confidence  subsisting  be- 
tween them,  and  for  fear  of  sowing 
distrust  and  dissensions  and  of  giv- 
ing occasion  to  perjury."  William 
&  Mary  College  v.  Powell,  13  Graft, 
(Va.)   372,  383   (1855),  per  Lee,  J. 

"  From  the  intimate  relation  be- 
tween husband  and  wife,  and  from 
the  strong  bias  of  feeling  towards 
each  other,  the  law  has  provided  that 
neither  shall  be  a  witness  in  regard 
to  any  subject  in  which  the  other  is 
interested."  Johnston  v.  Slater,  11 
Graft.    (Va.)    331,  per  Samuels,  J. 

"  Independently  of  the  question  of 
interest,  husbands  and  wives  are  not 
admitted  as  witnesses  either  for  or 
against  each  other:  from  their  being 
so  nearly  connected,  they  are  sup- 
posed to  have  such  a  bias  upon  their 
minds  that  they  are  not  to  be  per- 
mitted to  give  evidence  for  or  against 
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§  3656.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule);  Application  of. —  In  crim- 
inal prosecutions  for  an  offense  committed  either  by  a  husband  or 
wife,  the  other  party  to  the  marriage  relation  was  ordinarily  ex- 
cluded under  the  general  rule.^  And  the  wife  of  one  of  several 
defendants  on  trial  at  the  same  time  cannot,  under  this  rule,  be 
called  as  a  witness  for  or  against  any  of  them,^  though  if  the  case 
against  the  husband  of  the  proposed  witness  has  been  disposed  of, 
as  by  a  plea  of  guilty  or  by  a  verdict  for  or  against  him,  the  fact 
that  he  was  accused,  in  conjunction  with  others,  will  not  exclude 
her  testimony  for  or  against  the  latter.*     The  marriage  relation 


each  other."  Davis  v.  Dinwoody,  4 
Term  R.  678,  679  (1792),  per  Bul- 
ler,  J. 

"  In  all  the  books  which  treat  of 
evidence,  there  are  certain  technical 
rules  laid  down,  which  are  highly 
beneficial  to  the  public,  and  ought  not 
to  be  departed  frona.  Some  of  these 
relate  to  husband  and  wife;  and  we 
find  the  general  rule  as  to  them  to 
be  founded,  not  on  the  ground  of  in- 
terest, but  of  policy;  by  which  it  is 
established  that  a  wife  shall  not  be 
called  to  give  testimony  in  any  de- 
gree to  criminate  her  husband;  and 
Lord  Hale  says,  that  she  shall  not  be 
called  even  indirectly  to  criminate 
him.  And  that  rule  seems  to  have 
governed  all  the  decisions  from  that 
time  to  the  present."  King  v.  Clivi- 
ger,  3  Term  R.  363,  268  (1788),  per 
Grose,  J. 

§  3656-1.  Alabama. — Elmore  v. 
State,  140  Ala.  184,  37  So.  156 
(1904);  Lide  v.  State,  133  Ala.  43, 
31  So.  953  (1903);  Merriweather  v. 
State,  81  Ala.  74,  1  So.  560  (1886)  ; 
Donnelly  V.  State,  78  Ala.  453  (1885). 

Connecticut. — Lucas  v.  State,  33 
Conn.  18    (1854). 

Delaware. — State  v.  Smith,  5  Pen- 
newill  1,  57  Atl.  368    (1904). 

Georgia. — Rivers  v.  State,  118  Ga. 
42,  44  S.  E.  859    (1903). 

Illinois. — G-illespie  v.  People,  176 
111.  238,  52  N.  E.  250   (1898). 


Indiana. — Kingen  v.  State,  50  Ind. 
557   (1875). 

Louimana-. — State  v.  Pain,  48  La. 
Ann.  311,  19  So.  138   (1896). 

Missouri. — State  v.  Willis,  119  Mo. 
485,  34  S.  W.  1008    (1894). 

New  York. — Wilke  v.  People,  53  N". 
Y.  525  (1873)  ;  In  re  Foster,  13  Abb. 
Prac.   (N.  S.)   373,  note  (1872). 

0/iio.— Thurman  v.  State,  3  0.  C.  D. 
466  (18?9)  ;  Schultz  v.  SUte,  32  Ohio 
St.  276   (1877). 

PennsylvoMia. — Com.  v.  Woodcroft, 
17  Pa.  Co.  Ct.  R.  554   (1896). 

Vermont. — Stat«  v.  Sargood,  77  Vt. 
80,  58  Atl.  971    (1904). 

West  Virginia. — State  v.  Woodrow. 
58  W.  Va.  527,  52  S.  E.  545,  113  Am. 
St.  Rep.  1001  (1905). 

Wisconsin. — Baker  v.  State,  ISO 
Wis.  135,  97  N.  W.  566  (1903); 
Kraimer  v.  State,  117  Wis.  350,  93  N. 
W.  1097  (1903)  ;  Miller  v.  State,  106 
Wis.  156,  81  N.  W.  1020  (1900). 

United  States. — United  States  v. 
Jones,  33  Fed.  569    (1887). 

2.  Talbott  V.  United  States,  308 
Fed.  144,  125  C.  C.  A.  360  (1913); 
R.  V.  Thompson,  41  L.  J.  M.  C.  112, 
13  Cox  C.  C.  202  L.  R.  Q.  C.  C.  377 
(1872)  ;  R.  V.  Webb,  4  Car.  &  P.  564 
(1830)  ;  R.  V.  Smith,  1  Moo.  0.  C.  289 
(1826). 

3.  R.  V.  Thompson,  3  F.  &  F.  824 
(1863);  Hawkesworth  v.  Showier,  12 
M.  &  W.  49,  13  L.  J.  Ex.  86    (1843). 
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also  operates  to  exclude  the  wife  as  a  witness  in  an  action  by  the 
husband  for  criminal  conversation.*  Likewise,  the  fact  of  non- 
access  of  the  husband  to  the  wife,  frequently  sought  to  be  proved 
in  cases  involving  the  legitimacy  of  a  child,  was  not  allowed  to  be 
established  by  either  the  husband  or  wife.^  Nor  can  the  husband 
testify  in  a  suit  involving  the  separate  estate  of  his  wife  under 
the  common  law  rule.®     Similarly  the  incompetency  of  the  wife 


4.  Illinois. — Groom  v.  Parables,  28 
111.  App.  152    (1888). 

Indicma. — Harris  v.  Rupel,  14  Ind. 
209  (1860). 

Michigan. — Reynolds  v.  Sohoffer,  91 
Mich.  494,  52  N.  W.  15,  30  Am.  St. 
Rep.  492    (1892). 

New  York. — -Carpenter  v.  White,  46 
Barb.  291    (1866). 

Washington. — Speck  v.  Gray,  14 
Wash.  589,  45  Pac.  143   (1896). 

Compare  Smith  v.  Meyers,  52  Neb. 
70,  71  N.  W.  1006  (1897)  ;  Parker  v. 
Way,  15  N.  H.  45   (1844). 

5.  New  Bampshire. — Corson  v.  Cor- 
son, 44  N.  H.  587   (1863). 

New  Jersey. — Palmer  v.  Palmer,  79 
N.  J.  Eq.  496,  82  Atl.  358    (1912). 

Neiv  York. — Timmann  v.  Timmann, 
142  N.  Y.  Suppl.  298  (1913);  Flint 
V.  Pierce,  136  N.  Y.  Suppl.  1056 
(1912)  ;  Chamberlain  v.  People,  23 
N.  Y.  85,  80  Am.  Dec.  255  (1861); 
People  V.  Overseers  of  Poor,  15  Barb. 
386    (1853). 

North  Carolina. — Boykin  v.  Boj'kin, 
70  N.  C.  363,  16  Am.  Rep.  776 
(1874);  State  v.  Pettaway,  10  N.  C. 
633   (1835). 

Oklahoma, — Bell  v.  Territory,  8 
Okla.  75,  56  Pae.  853   (1899). 

Pennsylvania. — Com.  v.  Shepherd,  6 
Binn.  (Pa.)  283,  6  Am.  Deo.  449 
(1814). 

Wisconsin. — Mink  v.  State,  60  Wis. 
583,  19  N.  W.  445,  50  Am.  Rep.  386 
(1884)  ). 

England. — ^Klng  v.  Sourton,  5  Ad. 
&  Ell.  180  (1836)  ;  Cope  v.  Cope,  1 
Moo.  &  R.  369   (1833). 


"  The  law  is  well  settled  that  the 
wife,  on  the  ,  question  of  the  legiti- 
macy of  her  children,  is  incompetent 
to  give  evidence  of  the  non-access  of 
her  husband  during  the  time  in  whicli 
they  must  have  been  begotten.  This 
rule  is  founded  on  the  very  highest 
grounds  of  public  policy,  decency,  and 
morality.  The  presumption  of  the 
law  is  in  such  a  case  that  the  hus- 
band had  access  to  the  wife,  and  this 
presumption  must  be  overcome  by  the 
clearest  evidence  that  it  was  impos- 
sible for  him,  by  reason  of  impotency 
or  imbecility,  or  entire  absence  from 
the  place  where  the  wife  was  during 
such  time,  to  have  had  access  to  the 
wife,  or  to  be  the  father  of  the  child. 
Testimony  of  the  wife  even  tending  to 
show  such  fact,  or  of  any  fact  from 
which  such  non-access  could  be  in- 
ferred, or  of  any  collateral  fact  con- 
nected with  this  main  fact,  is  to  be 
most  scrupulously  kept  out  of  the 
case;  and  such  non-access  and  illegiti- 
macy must  be  clearly  proved  by  other 
teistimony."  Mink  v.  State,  60  Wis. 
583,  585,  19  N.  W.  445,  50  Am.  Rep. 
386   (18S4),  per  Orton,  J. 

Presumption   of   Legitimacy,   see   § . 
1089a,  infra. 

6.  Alabama. — Wilson  v.  Sheppard, 
S8  Ala.  633  (1856)  ;  Hodges  v.  Branch 
Bank  at  Montgomery.  13  Ala.  455 
(1848). 

Arl.ansas. — George  Tucker  Commis- 
sion Co.  v.  Bell,  63  Ark.  26,  34  S.  W. 
80  ( 1896 )  ;  Berlin  v.  Ca,ntrell,  33  Ark. 
611   (1878). 
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extended  to  a  suit  against  a  partnership  of  which  her  husband  was 
a  member  J 

Could  not  violate  rule  hy  agreement. — The  rule  forbidding  the 
husband  or  wife  to  testify  for  or  against  each  other  was  of  such 
importance  that  they  were  not  permitted  to  violate  it  even  by 
agreement.* 


§  3657.  (Incompetency  of   Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule);  Unlawful  Cohabitation. — 

The  rule  at  common  law  only  applied  to  those  persons  who  lawfully 
occupied  the  relation  towards  each  other,  of  man  and  wife  and  did 
not  include  those  who  were  living  together  in  violation  of  the  law, 
such  as  a  man  and  his  mistress,-'  or  as  the  result  of  a  bigamous 


District  of  Golumhia. — Holtzman  v. 
Wagner,  5  Mackey  15   (1886). 

Florida. — Storrs  v.  Storrs,  33  Fla. 
274,  2  So.  368    (1887). 

Indiana. — Jones  v.  Bassett,  27  Ind. 
58  (1866)  ;  HoUowell  v.  Simonson,  31 
Ind.  398  (1863);  Palmer  v.  Hender- 
son, 20  Ind.  397  (1863). 

Louisiana. — Beltran  v.  Gauthreaux, 
38  La.  Ann.  106    (1886). 

Maryland. — Miller  v.  Williamson,  5 
Md.  319  (1853)  ;  Williamson  v.  Mor- 
ton, 2  Md.  Ch.  94   ( 1851 ) . 

Missouri. — Wood  v.  Broadley,  76 
Mo.  33,  43  Am.  Rep.  754   (1883). 

Kew  Jersey. — Galway  v.  Fullerton, 
17  N.  J.  Eq.  389  (1866)  ;  Cramer  v. 
Bedford,  17  N.  J.  Eq.  367,  90  Am.  Dec. 
594  (1866)  ;  Marshman  v.  Gonklin,  17 
N.  J.  Eq.  383    (1865). 

New  York. — Warne  v.  Dyett,  2  Edw. 
■Ch.  497   (1835). 

"  If  an  estate  be  settled  upon  a  wife 
for  her  sole  and  separate  use,  exempt 
from  the  debts  or  control  of  the  hus- 
band, the  legal  identity  of  interests 
is  regarded  as  still  subsisting,  and  the 
husband  will  not  be  admitted  to  tes- 
tify touching  such  separate  estate, 
though  there  may  be  other  parties  in 
respect  of  whom  he  would  be  a  compe- 
tent witness."    William  &  Mary  Col- 


lege V.  Rowell,  13  Gratt.    (Va.)    373, 
382  (1855),  per  Lee,  J. 

7.  McEwen  v.  Shannon  &  Co.,  64 
Vt.  583,  25  Atl.  661   (1892). 

8.  Dwelly  v.  Dwelly,  46  Me.  377 
(1859).  See  also,  Oolbern's  Case,  1 
Wheel.  C.  C.  479  (1833)  ;  Randall's 
Case,  5  City  Hall  Rec.  141   (1830). 

Compare  Pedley  v.  Wellesley,  3  C.  & 
P.  558   (1839). 

§  3657-1.  Alabama. — Smith  v. 
State,  9  Ala.  990   (1846). 

Airlcansas. — Rickerstricker  v.  State, 
31  Ark.  207  (1876);  Flanagin  v. 
State,  25  Ark.  93  (1867). 

Georgia. — Wrye  v.  State,  95  Ga. 
466,  33  S.  E.  373  (1894);  Johnson  v. 
State,  61  Ga.  305  (1878);  Hill  v. 
State,  41  Ga.  484  (1871). 

Louisiana. — State  v.  Brown,  38  La. 
Ann.  379  (1876);  State  v.  McDavid, 
15  La.  Ann.  403  (1860);  State  v. 
Johnson,  9  La.  Ann.  308    (1854). 

New  York. — Dennis  v.  Crittenden, 
43  N.  Y.  543   (1870). 

North  Carolina. — State  v.  Harri.'s, 
63  N.  C.  1  ( 1868 )  ;  State  v.  Samuel, 
19  N.  C.  177  (1836). 

Tennessee. — Finney  v.  State,  40 
Tenn.   (3  Head.)   544  (1859). 

Texas. — Sims  v.  State,  30  Tex.  App. 
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marriage.^  If  they  are  not  lawfully  married  or  are  living  together 
in  immoral  relation  it  seems  that  testimony  of  either  may  be  re- 
ceived,^ the  fact  that  they  are  living  in  siich  a  relation  being  said 
to  only  affect  the  credit  and  not  the  competency  of  the  witness.* 
Thns  in  the  case  of  a  man  whom  his  first  wife  had  divorced  and 
obtained  a  decree  forbidding  him  to  marry  again,  a  woman  with 
whom  he  had  subsequently  cohabited,  though  referred  to  by  him  as 
his  wife  would  not  be  excluded  by  the  rule  under  consideration." 


G05,  18  S.  W.  410  (1&92);  Mann  v. 
State,  44  Tex.  642   ( 1876 ) . 

Vermont.—Moi-rill  v.  Palmer,  68 
Vt.  1,  33  Atl.  829,  33  L.  E..  A.  411 
(1895). 

England.— K.  v.  Sergeant,  Ry.  &  M. 
352    (1826). 

2.  Georgia. — Jeims  v.  State,  141 
Ga.  493,  81  S.  E.  203  (1914)  ;  Murphy 
V.  State,  122  Ga.  149,  50  S.  E.  48 
(1905). 

Illinois. — Hoch  v.  People,  219  111. 
265,  76  N.  E.  356,  109  Am.  St.  Rep. 
337  (1905)  ;  Barber  v.  People,  203  111. 
.d43,  68  N.  E.  93  (1903);  Clark  v. 
People,  178  111.  37,  52  N.  E.  857 
(1899). 

Massachusetts. — Kelly  v.  Drew,  13 
Allen  107,  90  Am.  Dec.  138   (1866). 

Missouri. — State  v.  Shere,  137  Mo. 
1,  38  S.  W.  548   (1897). 

Tewas. — Lara  v.  State,  48  Tex.  Cr. 
568,  89  S.  W.  840   (1905). 

Compare  Lowery  v'.  People,  172  111. 
466,  50  N.  E.  165,  64  Am.  St.  Rep.  50 
(1898). 

3.  Arkansas. — Flanagin  v.  State,  35 
Ark.  92  (1867)  (two  persons  living 
in  illict  cohabitation ) . 

Georgia.— HiW  v.  State,  41  Ga.  484 
(1871)  (where  woman  lived  with  man 
under  promise  of  marriage,  left  him 
and  again  resumed  her  relations  with 
him). 

Louisiana. — State  v.  Johnson,  9  La. 
Ann.  308  (1854)  (man's  concubine  is 
a  competent  witness  in  his  behalf) . 

North  Carolina. — State  v.  Patter- 
son, 2  Ired.  L.  346   (1842)    (on  an  in- 


dictment for  bigamy  the  second  wife 
is  admissible  as  a  witness  against  the 
prisoner). 

England. — Bathews  v.  Galindo,  4 
Bing.  610  (1828)  (kept  mistress 
though  she  passed  by  the  name  of  her 
protector) . 

4.  Meuiner  v.  Conet,  2  Mart.  (La.) 
56   (1811). 

5.  "  Baron  had  been  divorced  from 
a  former  wife,  who  was  still  living, 
on  account  of  his  adultery  and  he 
was  forbidden  to  marry  again  during 
her  life.  For  several  years  before  the 
trial,  he  had  lived  and  cohabited  with 
Matilda  Fisher,  had  children  by  her, 
and  called  her  his  wife,  but  there  was 
no  direct  or  express  proof  that  they 
were  married.  The  defendant,  in  his 
answer,  alleged  that  the  piano  be- 
longed to  her,  and  on  the  trial  he  of- 
fered her  as  a  witness  in  his  behalf. 
She  was  objected  to  by  plaintiff,  and 
excluded  by  the  court,  on  the  ground, 
that  while  she  was  not  the  lawful 
wife  of  Baron,  her  relations  to  him 
were  such  as  to  bring  her  within  the 
principle  excluding  the  wife.  In  this, 
I  think,  the  county  court  erred. 
As  Baron  could  not  contract  a  legal 
marriage  (2  R.  S.  147,  §  49),  his  in- 
tercourse with  the  woman  Fisher  was 
.idulterous  and  their  children  were 
illegitimate.  She  was  in  no  sense 
recognized  by  the  law  as  his  wife. 
The  exclusion  of  the  wife,  as  a  wit- 
ness for  or  against  her  husband,  de- 
pended, before  the  recent  law,  upon 
reasons    of    public    policy,    applicable 
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The  same  situation  would  exist  if  he  had  married  again  within  the 
jurisdiction,  within  which  the  court's  order  would  be  effective,  as, 
in  such  a  case,  the  marriage  would  not  be  one  recognized  as  law- 
ful. Similarly,  where  persons,  who,  in  the  belief  that  they  were 
lawfully  married,  lived  together  as  man  and  wife  and  separated, 
upon  learning  that  a  former  husband  of  the  woman,  whom  they 
had  believed  was  dead,  was  in  fact  alive,  testimony  by  her  against 
her  supposed  second  husband  was  received,  even  though  it  related 
to  matters  learned  by  her  during  such  cohabitation.®  In  much  the 
same  way  it  may  be  shown,  in  a  prosecution  for  statutory  rape, 
that  no  lawful  marriage  ever  took  place  between  the  prosecutrix 
and  the  defendant,  for  the  purpose  of  enabling  her  to  tesify.'^  The 
policy  of  the  law,  for  reasons  of  which  the  testimony  of  such  per- 
sons was  excluded,  had  in  view  only  those  who  occupied  the  rela- 
tion of  man  and  wife,  de  jure.  It  was  never  intended  thereby  to 
■  give  recognition  to  illicit  intercourse  and  cohabitation  and  place 
those  occupying  such  a  relation  on  the  same  plane,  by  exclusion  of 
their  testimony,  as  was  occupied  by  those  bound  together  by  the 
lawful  and  holy  ties  of  matrimony.*    , 

solely  to  cases  where  the  lawful  rela-  Riekerstricker  v.  State,  31  Ark.  307, 

tion  of  husband  and  wife  existed.  *  *  *  209   (1876),  per  Harrison,  J. 
The  rule  was,  that  the  witness  was  "  It  cannot  be  yielded  to  any  per- 

not  to  be  excluded  unless  ds  jure  the  sons   but   such   as   have   entered   into 

wife  of  the  party."     Dennis  v.  Crit-  that   contract,   in    that    rightful    and 

tenden,  42  N.  Y.  542,  546  (1870),  per  formal  method  which  is  recognized  in 

Earl,  C.  J.  law  as  binding  the  parties  throughout 

6.  Wells  V.  Fletcher,  5  C.  &  P.  18,  life,  absolutely,  and  independent  of 
1  M.  &  Rob.  99  (1831).  the  continuing   license   of   any   third 

7.  People  V.  Schoonmaker,  119  person.  Hence  a  marriage  de  facto 
Mich.  243,  77  N.  W.  934  (1899).  will  not,  but  only  a  marriage  de  jure, 

8.  "  The  rule  which  excludes  the  will  exclude  one  of  the  parties  from 
husband  or  wife,  except  in  a  case  of  giving  evidence  for  or  against  the 
particular  necessity,  as  when,  for  in-  other.  There  have,  indeed,  been  de- 
stance,  the  wife  would  otherwise  be  cisioms  at  nisi  prius,  in  which  persons 
exposed,  without  remedy,  to  personal  not  actually  married,  have  not  been 
injury,  from  being  a  witness  for  or  allowed  to  give  evidence  for  each 
against  the  other,  has  never  been  ex-  other,  beause  in  the  very  transaction 
tended  to  any  other  than  lawful  mar-  under  investigation,  they  had  held 
riages,  or,  at  least,  to  such  as  are  in-  themselves  out  as  man  and  wife,  but 
nocent  in  the  eye  of  the  law.  Where  it  has  never  been  doubted,  that  one 
the  cohabitation  is  of  an  immoral  was  a,  competent  witness  against  the 
character,  as  in  the  ease  of  a  kept  other,  unless  a  legal  marriage  existed, 
mistress,  the  parties  are  competent  and  it  now  seems  to  be  finally  and 
iritnesses  for  and  against  each  other.''  properly   settled,  that  in  every  case. 
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§  3658.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule) ;  Exceptions. —  Some  excep- 
tions to  the  general  rule  have  arisen  from  the  necessities  of  the 
case.  Thus  the  testimony  of  a  wife  has  been  received  in  an  action 
brought  for  necessaries  furnished  to  her  ^  to  show  the  facts  of  her 
expulsion  from  her  husband's  home  and  his  failure  to  provide  for 
her.  In  such  a  case  the  admission  of  her  testimony  has  been  al- 
lowed upon  the  theory  of  necessity,  in  that,  in  the  great  majority 
of  cases,  there  would  be  no  other  proof  of  such  facts,  thus  prevent- 
ing the  courts  from,  enforcing  the  liability  of  the  husband  to  pro- 
vide for  his  wife.^  So  an  exception  is  recognized  where  the  hus- 
band commits  an  offense  against  the  person  of  the  wif e,^  or  her  tesi- 
mony  is  needed  to  prove  the  fact  of  some  injury  sustained  by  her 


whether  the  witness  be  called  by  the 
one  side  or  the  other,  the  test,  and 
the  only  test  of  competency  is  this: 
are  they  in  fact  and  in  law  hushand 
and  wife?"  State  v.  Samuel.  2  Dev. 
&  B.  (N.  C.)  177,  179  (1836),  per 
Ruffin,  0.  J. 

§  3658-1.  Wilcoxson  v.  Read,  95 
111.  App.  33  (1900)  (under  statute); 
Morgenroth  v.  Spencer,  124  Wis.  564, 
102  N".  W.  1086   (1905). 

2.  "  The  only  question  of  any  dif- 
ficulty or  importance  in  this  case 
arises  upon  the  exception  to  the  rul- 
ing of  the  court  permitting  Mrs.  Par- 
mely,  the  wife  of  the  defendant,  as  a 
witness  for  the  plaintiff,  to  prove  the 
acts  and  misconduct  of  the  defendant 
by  which  he,  without  sufficient  cause, 
turned  her,  the  witness,  out  of  doors 
without  provision,  and  under  circum- 
stances to  make  him  liable  for  neces- 
saries supplied  her  by  the  plaintiff. 
If  the  wife  were  not  competent  to  tes- 
tify in  such  case,  it  would  often,  and 
probably  in  a  majority  of  Instances, 
happen  that  no  proof  of  the  facts  and 
circumstances  attending  her  expul- 
sion and  showing  that  she  was  driven 
from  her  home  by  the  cruelty  and 
misbehavior  of  her  husband,  could  bo 
given;  and  the  result  would  be  that 
no    means    would    exist    of    enforcing 


that  duty  which  the  law  imposes  upon 
the  husband  to  pay  for  the  necessaries 
furnished  to  the  wife  thus  driven  out 
homeless  and  starving  into  the 
world.  *  *  *  In  general  tlie  wife 
is  debarred  from  being  a  witness  for 
or  against  her  husband;  but  to  this 
rule  there  are  exceptions  at  law  aa 
well  as  in  equity,  as  will  be  seen 
from  the  authorities  above  cited, 
where  from  the  nature  of  the  inquiry, 
the  information  to  be  expected  is  pe- 
culiarly within  the  knowledge  of  the 
wife,  and  where  to  exclude  such  evi- 
dence would  occasion  insecurity  to 
that  relation  in  society  which  it  is 
the  object  of  the  rule  to  protect.  This 
case  was  within  the  exceptions  to  the 
general  rule,  and  the  testimony  of  the 
wife  was  properly  received.  It  was 
admissible  upon  the  same  principle 
governing  the  reception  of  such  evi- 
dence in  criminal  prosecutions  against 
the  husband  for  aots  of  violence  on 
his  part  threatened  or  committed 
upon  the  person  of  his  wifr.  The  ex- 
ception rests  upon  the  same  grounds 
of  necessity  and  public  policy."  Bach 
v.  Parmely,  35  Wis.  238,  239  (1874), 
per  Dixon,  C.  J. 

3.  Stein  v.  Bowman,  13  Pet.  (U.  S.) 
209,  10  L.  cd.  129    (1839). 
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by  the  act  of  a  third  party.*  Similarly  a  married  woman  may 
testify  as  to  the  question  of  unlawful  intercourse  with  her  where 
the  proceeding  is  one  to  charge  a  man  with  the  support  of  a  bastard 
borne  by  her,^  the  exception  in  such  a  case  being  also  regarded  as 
founded  upon  necessity.*  In  the  case  of  agency  also,  where  either 
the  husband  or  wife  acts  as  agent  for  the  other,  testimony  has  been 
allowed,  in  some  cases  under  statute  and  in  some  cases  independent 
thereof,  of  the  parties  in  respect  thereto.'' 


4.  "This  objection  is  grounded 
upon  a  principle  of  public  policy, 
which  prohibits  the  wife  from  being 
examined  against  her  husband  in  any 
matter  affecting  his  interest  or  char- 
acter, unless  in  cases  of  necessity, 
where,  from  the  nature  of  the  thing, 
no  other  witnesses  can  probably  have 
been  present:  but  exceptions  of  that 
sort  have  been  established;  and  that 
it  is  necessary,  and  on  that  account 
allowable,  to  examine  her  as  to  the 
fact  of  her  criminal  intercourse  with 
another,  has  been  held  by  various 
judges  at  different  periods;  for  this 
is  a  fact  which  must  probably  be 
within  her  own  knowledge  and  that 
of  the  adulterer  only.  And  by  a  par- 
ity of  reasoning  it  should  seem  that 
if  she  be  admitted  as  a  witness  of 
necessity  to  speak  to  the  fact  of  the 
adulterous  intercourse,  it  might  also 
perhaps  be  competent  for  her  to  prove 
that  the  adulterer  alone  had  that  sort 
of  intercourse  with  her,  by  which  a 
child  might  be  produced  within  the 
limits  of  time  which  nature  allows 
for  parturition.  Certainly,  however, 
it  is  competent  for  her  to  prove  the 
fact  of  her  connection  with  that  per- 
son whom  she  charges  as  being  the 
real  father  of  her  child."  King  v. 
Luffe,  8  East  193,  303  (1907),  per 
Lord  Ellenborough,  C.  J. 

5.  People  V.  Overseers  of  Poor,  15 
Barb.  (N.  Y.)  286  (1853):  State  v. 
Pettaway,  10  N.  C.  623  (1825)  ;  Com. 
V.  Shepherd,  6  Binn.  (Pa.)  283,  6  Am. 
Dec.   449    (1814). 


6.  Com.  V.  Shepherd,  6  Binn.  (Pa.) 
283,  6  Am.  Dec.  449   (1814). 

7.  Alabama. — Sumner  v.  Cooke,  51 
Ala.  521    (1874). 

Arkansas. — Gunter  v.  Earnest,  68 
Ark.  180,  56  S.  W.  876   (1900). 

Illinois. — Dannewitz  v.  Miller,  179 
111.  App.  185  (1913);  Lumbard  v. 
Holdiman,  115  111.  App.  458  (1904)  ; 
McDavid  v.  Rork,  92  111.  App.  482 
(1900);  Schneider  v.  Kabsch,  91  111. 
App.  386  (1900)  ;  Pain  v.  Farsou,  179 
111.  185,  53  N.  E.  579  (1899);  Coons 
v.  Drake,  64  111.  App.  51  (1895)  ; 
Mitchell  V.  Hughes,  24  111.  App.  303 
(1887);  Robertson  v.  Brost,  83  111. 
116   (1876). 

Indian  Territory. — American  Exp. 
Co.  V.  Lankford,  1  Ind.  Ter.  233,  39  S. 
W.  817    (1897). 

Kansas. — Green  v.  McCracken,  64 
Kan.  330,  67  Pae.  857  (1902)  ;  Bell 
V.  Day,  9  Kan.  App.  Ill,  57  Pac.  1054 
(1899);  Wiggins  v.  Foster,  8  Kan. 
App.  579,  55  Pac.  350  (1898);  Doug- 
lass V.  Hill,  29  Kan.  527  (1883); 
Fisher  v.  Conway,  21  Kan.  18,  30  Am. 
Rep.  419    (1878). 

Kentucky. — Rose  v.  Monarch,  150 
Ky.  139  (1912),  150  S.  W.  56,  peti- 
tion for  rehearing  overruled  151  S.  W. 
19,  151  Ky.  9   (1913). 

Louisiana. — Dyer  v.  Ratliff,  2  Mc- 
Gloin  42   (1884). 

Massachusetts. — Packard  v.  Rey- 
nolds, 100  Mass.  153  (1868)  ;  Burke 
V.  Savage,  13  Allen  408  (1866)  ;  Lit- 
tlefield  v.  Rice,  10  Mete.  287   (1845). 

Blissouri. — Collier  v.  Langan  &  Tay- 
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§  3659.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule;  Exceptions);  Injuries  to 
Husband  or  Wife. — The  rule  of  the  common  law,  rendering  the 
husband  or  wife  incompetent  to  testify  for  or  against  the  other, 
was  subject  to  an  exception  in  the  case  of  injuries  inflicted  by  one 
upon  the  other,  ^  more  frequently  by  the  husband  upon  the  wife. 
This  exception  was,  perhaps,  more  generally  marked  than  any 
other  and  was,  like  the  others,  particularly  founded  upon  the 


lor  Storage  &  Moving  Co.  (Mo. 
App.),  127S.  W.  435  (1910);  Orchard 
V.  Collier,  171  Mo.  390,  71  S.  W.  677 
(1903);  Jesse  French  Piano  &  Or- 
gan Co.  V.  Wallace,  84  Mo.  App.  378 
(1900)  ;  Long  v.  Martin,  153  Mo.  668, 
54  S.  W.  473  (1899);  MeGuire  v.  De 
Frese,  77  Mo.  App.  683  (1899);  In- 
gerham  v.  Weatherman,  79  Mo.  App. 
480  (1899);  Curry  v.  Stephens,  84 
Mo.  443  (1884)  ;  Quade  v.  Fisher,  63 
Mo.  335  (1876);  Chealey  v.  Chesley, 
54  Mo.  347  ( 1873 ) ;  Hardy  v.  Mat- 
thews, 42  Mo.  406   (1868). 

New  Hampshire  —  Clements  T. 
Marston,  52  N.  H.  31  (1872). 

New  York. — Hathom  v.  Louis,  170 
N.  Y.  576,  63  N.  E.  1096   (1903). 

Oklahoma. — Lawman  v.  Blaine 
County  Bank,  40  Okl.  519,  139  Pae. 
952  (1914);  Fulkerson  v.  Kilgore,  10 
Old.  655,  64  Pac.  5   (1901). 

Vermont. — Reynolds  v.  Chynowith, 
68  Vt.  104,  34  Atl.  36  (1895)  ;  Pierce 
V.  Bradford,  64  Vt.  219,  23  Atl.  637 
(1891);  Martin  v.  Hurlburt,  60  Vt. 
364,  14  Atl.  649  (1888);  Lunay  v. 
Vantyne,  40  Vt.  501  (1872)  ;  Town  v. 
Lamphire,  37  Vt.  53    (1864). 

Wisconsin. — Madison  v.  City  of 
Antigo,  153  Wis.  448,  141  N.  W.  387 
( 1913 )  ;  Schwantes  v.  State,  127  Wis. 
160,  106  N.  W.  237  (1906);  Smalley 
V.  City  of  Appleton,  75  Wis.  18,  43 
N.  W.  826  (1889);  Blabon  v.  Gil- 
christ, 67  Wis.  38,  29  N.  W.  S30 
(1886);  Engmann  v.  Immel's  Estite, 
59  Wis.  249,  18  N.  W.  183  (1884); 
Chunot  V.  Larson,  43  Wis.  536,  38  Am. 
Eep.  567  (1878)  ;  Hobby  v.  Wisconsin 


Bank,  17  Wis.  167  (1863);  Birdsall 
V.  Dunn,  16  Wis.  235  (1863). 

§  3659-1.  Alabama.— State  v.  Neil, 
6  Ala.  685    (1844). 

Iowa. — State  v.  Chambers,  87  Iowa 
1,  53  N.  W.  1090,  43  Am.  St.  Eep.  349 
(1893). 

Louisiana. — State  v.  Parker,  43  La, 
Ann.  972,  8  So.  473   (1890). 

Maine. — In  re  Soule,  5  Me.  407 
(1838). 

Maryland. — Hanan  v.  State,  63  Md. 

123  (1885);  Williamson  v.  Morton, 
2  Md.  Ch.  94  (1851). 

Massachitsetts. — Com.  v.  Murphy,  4 
Allen  491   (1862). 

Michigan. — People  v.  Sebring,  66 
Mich.  705,  33  N.  W.  808    (1887). 

Missouri. — ^State      v.      Pennington, 

124  Mo.  388,  37  S.  W.  1106  (1894). 
New  York. — People  v.  Northrup,  50 

Barb.  147  (1867);  People  v.  Fitzpat- 
rick,  5  Parker  Cr.  R.  26  (1857)  ;  Peo- 
ple V.  Carpenter,  9  Barb.  580  (1850). 

North  Carolina. — State  v.  David- 
son, 77  N.  C.  522  (1877);  State  v. 
Hussey,  44  N.  C.  133   (1853). 

O^sio.— Whipp  V.  State,  34  Ohio  St. 
87,  33  Am.  Rep.  359   (1877). 

Pennsylvania. — Com.  v.  Reid,  8 
Phila.  385   (1871). 

Rhode  Island. — State  v.  Briggs,  9 
R.  L  361,  11  Am.  Rep.  270  (1869). 

South  Carolina. — State  v.  Boyd,  2 
Hill  288,  27  Am.  Dec.  376  (1833); 
State  V.  Davis,  3  Brev.  3,  5  Am.  Dec. 
529    (1811). 

United  States. — United  States  r. 
Fitton,  Fed.  Cas.  No.  15,106  (4 
Cranch.  C.  C.  653)    (1835). 
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theory  of  the  necessity  of  the  case,  having  in  view  the  fact  that  such 
acts  were  so  frequently  done  under  such  conditions  and  circum- 
stances as  to  render  proof  of  them,  by  the  testimony  of  third  per- 
sons, impossible.  The  rule  seems  to  have  had  reference  more  par- 
ticularly to  violent  injuries  than  to  those  affecting  the  feelings  or 
pride  merely  of  the  other.  Thus  the  exception  was  held  not  to 
apply  to  adultery  by  the  husband  or  wif  e.^  Wor  was  an  indecent 
assault  committed  upon  a  minor  daughter  within  the  meaning  of 
the  exception.^  A  like  rule  prevailed  in  a  prosecution  for  bigamy.* 
Similarly  the  offense  of  polygamy  is  not  a  crime  against  the  wife, 
within  the  meaning  of  a  code  provision  excepting  a  husband  or  wife 
from  the  operation  of  the  rule  in  "  a  criminal  action  or  proceeding 
for  a  crime  committed  by  one  against  the  other,"  ^  a  statute  to  this 


2.  Connecticut. — State  v  Gardner, 
1  Root  485   (1793). 

Georgia. — Bishop  y.  Bishop,  124  6a. 
293,  52  S.  E.  743  (1905)  ;  Howard  v. 
State,  .94  Ga.  587,  20  S.  E.  426 
(1894). 

Iowa. — State  v.  Russell,  90  Iowa 
569,  58  N.  W.  915    (1894). 

Maine. — State  v.  Welch,  26  Me.  30, 
45  Am.  Dec.  94    (1846). 

Massachusetts. — Com.  v.  Sparks,  89 
Mass.    (7  Allen)   534   (1863). 

Michigan. — People  v.  Fowler,  104 
Mich.  449,  62  N.  W.  572  (1895)  ;  Peo- 
ple V.  Quanstrom,  93  Mich.  254,  53  N. 
W.  165,  17  L.  R.  A.  723  (1892)  ;  Par- 
sons V.  People,  21  Mich.  509    (1870). 

Pennsylvania. — Com.  v.  Jailer,  1 
Grant  Gas.   (Pa.)  218   (1855). 

Texas. — ^McLean  v.  State,  33  Tex. 
CT.  521,  24  S.  W.  898    (1894). 

Wisconsin. — Crawford  v.  State,  98 
Wis.  623,  74  N.  W.  537,  67  Am.  St. 
Rep.  839   (1898). 

Compare  State  v.  Bennett,  31  Iowa 
24  (1871)  (adultery  by  one  held  to 
be  a  "  crime "  against  the  other  un- 
der the  statute)  ;  Lord  v.  State,  17 
Neb.  536,  33  N.  W.  507  (1887)  (same 
as  preceding  case). 

3.  People  V.  Westbrook,  94  Mich. 
639,  54  N.  W.  486   (1893). 


4.  Alaiama. — Williams  v.  State,  44 
Ala.  24   (1870). 

Illinois. — Hiller  v.  People,  156  111. 
511,  41  N.  E.  181,  47  Am.  St.  Rep. 
221   (1895). 

Missouri. — State  v.  TJlrich,  110  Mo. 
350,  19  S.  W.  656   (1893). 

Neio  York. — See  People  v.  Hough- 
ton, 34  Hun  501  (1881). 

Texas. — Boyd  v.  State,  33  Tex.  Cr. 
470,  26  S.  W.  1080   (1894). 

5.  "  The  wife  of  the  defendant  was- 
called  as  a  witness  for  the  prosecu- 
tion; and  permitted  to  testify  as  to 
confesions  made  by  him  to  her  in  re- 
spect to  the  crime  charged,  and  her 
testimony  was  the  only  direct  evi- 
dence against  him.  This  testimony 
was  admitted  under  the  first  para- 
graph of  section  1156  of  the  Code  of 
Civil  Procedure,  enacted  in  1884,  sec- 
tion 3878  of  the  Compiled  Laws  of 
Utah,  1888,  which  reads:  'A  hus- 
band cannot  be  examined  for  or 
against  his  wife,  without  her  con- 
sent, nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor 
can  either,  during  the  marriage  or 
afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  com- 
munication made  by  one  to  the  other 
during    the    marriage;    but    this   ex- 
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effect,  being  considered,  like  the  conunon  law  exception,  as  having 


ception  does  not  apply  to  a  civil  ac- 
tion or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by 
one  against  the  other.  And  the  con- 
tention is,  that  polygamy  is,  within 
the  language  of  that  paragraph,  a 
crime  committed  by  the  Imsband 
against  the  wife.     We  think  this  rul- 


ing erroneous. 


It  was   a.  well- 


known  rule  of  the  common  law  that 
neither  husband  nor  wife  was  a  com- 
petent witness  in  a  criminal  action 
against  the  other,  except  in  cases  of 
personal  violence,  the  one  upon  the 
other,  in  which  the  necessities  of  jus- 
tice compelled  a  relaxation  of  the 
rule.  We  are  aware  that  language 
similar  to  this  has  been  presented  to 
the  supreme  courts  of  several  states 
for  consideration.  Some,  as  in  Iowa 
and  Nebraska,  hold  that  a,  new  rule 
is  thereby  established,  and  that  the 
wife  is  a  competent  witness  against 
her  husband  in  a  criminal  prosecu- 
tion for  bigamy  or  adultery,  on  the 
ground  that  those  are  crimes  spe- 
cially against  her.  State  v.  Sloan,  55 
Iowa  217 ;  Lord  v.  State,  17  Nebraska 
526.  While  others,  as  in  Minnesota 
a,nd  Texas,  hold  that  by  tliese  words 
no  departure  from  the  commos  law 
rule  is  intended.  State  v.  Armstrong, 
4  Minnesota,  251;  Compton  v.  State, 
13  Texas  App.  271,  274;  Overton  v. 
State,  43  Texas  616.  *  *  *  We  do 
not  doubt  the  power  of  tlie  legisla- 
ture to  change  this  ancient  and  well- 
supported  rule;  but  an  intention  to 
make  such  a  change  should  not 
lightly  be  imputed.  It  cannot  be  as- 
sumed that  it  is  indifferent  to  sacred 
things,  or  that  it  means  to  lower  the 
holy  relations  of  husband  and  wife 
to  the  material  plane  of  simple  con- 
tract. So,  before  any  departure  from 
the  rule  affirmed  through  the  ages  of 
the  common  law, — a  rule  having  its 


solid  foundation  in  the  best  interests 
of  society, — can  be  adjudged,  the 
language  declaring  the  legislative 
will  should  be  so  clear  as  to  prevent 
doubt  as  to  its  intent  and  limit. 
When  a  code  is  adopted,  the  under- 
standing is  that  such  code  is  a 
declaration  of  established  law,  rather 
than  an  enactment  of  new  and  dif- 
ferent rules.  This  is  the  idea  of  a 
code,  except  as  to  matters  of  proced- 
ure and  jurisdiction  which  often 
ignore  the  past,  and  require  affirma- 
tive description.  We  conclude,  there- 
fore, that  the  section  quoted  from  the 
Code  of  Civil  Procedure,  if  applicable 
to  a  criminal  case,  should  not  be  ad- 
judged as  working  a  departure  from 
the  old  and  established  rule,  unless 
its  language  imperatively  demands 
such  construction.  Does  it?  The 
clause  in  the  Civil  Code  is  negative, 
and  declares  that  the  exception  of  the 
incompetency  of  wife  or  husband  as 
a  witness  against  the  other  does  not 
apply  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one 
against  the  other.  Is  polygamy  such 
a  crime  against  the  wife?  That  it  is 
nc  wrong  upon  her  person  is  con- 
ceded; and  the  common  law  excep- 
tion to  the  silence  upon  the  lips  of 
husband  and  wife  was  only  broken, 
as  we  have  noticed,  in  cases  of  as- 
sault of  one  upon  the  other.  That  it 
is  humiliation  and  outrage  to  her  is 
evident.  If  that  is  the  test,  what 
limit  is  imposed?  Is  the  wife  not 
humiliated,  is  not  her  respect  and 
love  for  her  hiisband  outraged  and 
betrayed,  when  he  forgets  his  integ- 
rity as  a  man  and  violates  any  hu- 
man or  divine  enactment?  Is  she  less 
sensitive,  is  she  less  humiliated, 
when  he  commits  murder,  or  robbery, 
or  forgery,  that  when  he  commits 
polygamy  or  adultery?  A  true  wife 
feels  keenly   any  wrong  of  her  bus- 
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reference  to  acts  of  personal  violence.^  In  the  application  of  this 
rule  it  has  even  been  held  that  the  wife  is  excluded,  as  a  witness 
against  her  husband,  in  a  prosecution  for  the  murder  by  him  of 
their  infant  child,  though  the  same  bullet  which  killed  the  child 
injured  her,  upon  the  theory  that  though  the  same  act  caused  the 
death  of  the  infant  and  the  injury  to  her,  yet  they  are  two  distinct 
crimes  and  that,  in  such  a  prosecution,  the  fact  that  she  was  thus 
injured  does  not  bring  her  within  the  exception  permitting  her  to 
be  a  witness  in  cases  where  the  wife  is  injured  J 


band  and  her  loyalty  and  reverence 
are  wounded  and  humiliated  by  such 
conduct.  But  the  queation  presented 
by  this  statute  is  not  how  much  she 
feels  or  suffers  but  whether  the  crime 
is  one  against  her.  Polygamy  and 
adultery  may  be  crimes  which  in- 
volve disloyalty  to  the  marital  rela- 
tion but  they  are  rather  crimes 
against  such  relation  than  against 
the  wife;  and  as  the  statute 
speaks  of  crimes  against  her  it  is 
simply  an  affirmation  of  the  old 
familiar  and  just  common  law.  We 
conclude  therefore  that  under  this 
statute  the  wife  was  an  incompetent 
witness  as  against  her  husband.'' 
Bassett  v.  United  States,  137  U.  S.  496, 
503,  34  L.  ed.  763,  11  S.  Ct.  16,-> 
(1890),  per  Mr.  Justice  Brewer. 

6.  Baxter  v.  State,  34  Tex.  Cr.  516, 
31  S.  W.  394,  53  Am.  St.  Rep.  720 
(1895). 

7.  "  The  deceased  was  a  baby  of 
fourteen  months  age,  and  was  in  tl-.e 
arms  of  its  mother,  at  her  breast, 
when  a  pistol  shot  killed  it,  the  ball 
passing  through  the  baby's  head,  and 
wounding  the  mother,  according  to 
her  evidence.  The  accused  offered  a 
plea  in  abatement  to  quash  the  in- 
dictment on  the  ground  that  his  wife 
had  been  examined  before  the  grand 
jury;  but  the  plea  was  rejected.  On 
the  trial  the  wife  of  the  accused  gave 
evidence  at  the  instance  of  the  State 
against  her  husband  over  his  protest. 


*  *  *  The  sole  question  in  this 
case  is:  Does  this  case  come  within 
the  exception  to  the  rule:  that  is, 
was  the  prisoner's  act  of  shooting  the 
child  a  crime  against  the  wife  ?  It 
was  not  violence  to  her  person.  It 
was  not  a  crime  against  her  person 
corporeally.  Such  it  has  to  be  under 
this  exception.  It  is  true  that  there 
has  been  considerable  difference  of 
opinion  as  to  what  instances  fall 
within  this  exception.  Some  cases 
hold  that  bodily  violence  to  the  wife 
is  not  the  only  case  under  the  excep- 
tion. For  instance,  cases  of  bigamy 
and  other  cases,  have  been  held  to  fall 
within  the  exception.  The  books  must 
be  resorted  to  for  full  discussion. 
It  will  be  found  that  though  cases 
where  no  actual  violence  constituting 
assault  and  battery  upon  the  wife 
have  been  held  to  fall  within  the  rea- 
son of  the  exception,  yet  they  are 
cases  which  directly  affect  the 
legal  right  of  the  wife,  rights 
going  along  with  her  personality 
or  person,  as  an  individual  sep- 
arated from  all  other  persons. 
However,  I  can  safely  say  that 
the  great  bulk  of  American  decisions 
is,  that  to  come  within  the  exception 
the  case  must  be  one  of  personal  vio- 
lence to  the  spouse  *  *  •  .  The  act 
must  touch  her  person,  or  her  per- 
sonal individual  right,  as  a  person 
distinct  and  individualized  from  tlie 
balance   of  the   community,   to   come 
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In  an  action  hy  both  husband  and  wife  for  an  injury  to  tlie  wife, 
the  rule  of  exclusion  was  also  relaxed.* 


§  3660.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule);  Tendency  to  Remove  Re- 
strictions.— The  early  restrictions  of  the  common  law,  in  regard 
to  the  admission  of  the  testimony  of  a  man  or  wife  for  or  against 
each  other,  while  applied,  subject  to  such  exceptions  as  we  have 
referred  to,  in  all  cases  where  either  was  thus  offered  as  a  witness 
were,  nevertheless,  subject  to  some  adverse  comment  by  the  courts. 
The  idea  gradually  began  to  be  impressed  upon  the  judicial  mind 
that,  as  in  other  cases,  so  here,  the  arbitrary  exclusion  of  witnesses, 
possessed  of  the  requisite  mental  capacity  to  testify,  was  hardly 


under  the  exception  spoken  of.  An 
eiJormouB  wrong  this  murder  was  to 
the  mother  in  a  moral  point  of  view, 
in  an  emotional  point  of  view,  in  a 
sentimental  point  of  view,  in  a 
pathetic  point  of  view,  under  emo- 
tions of  the  heart  which  move  hu- 
man beings,  owing  to  the  relation  of 
mother  and  child.  We  are  apt  to  con- 
sider this  terrible  crime  as  a  greater 
one  against  the  mother  than  to  any 
other  living  human  being;  still,  in  a 
physical  point  of  view,  the  homicide 
did  not  touch  the  person  of  the  wife, 
hut  was  only  a  crime  against  her  as 
one  member  of  the  community;  I 
mean  in  the  eye  of  the  law.  Remem- 
ber that  Woodrow  was  tried  for  kill- 
ing the  child,  not  for  shooting  his 
wife.  On  a  trial  for  shooting  his 
wife,  she  could,  under  the  exception 
stated,  give  evidence  against  her  hus- 
band, and  could  prove,  if  material, 
not  only  the  shooting  of  herself,  but 
also  the  shooting  of  the  child,  as 
part  of  the  res  gestae;  but  on  his 
trial  for  killing  the  child  the  fact 
tliat  the  one  ball  did  violence  to  both 
mother  and  child,  does  not  alter  the 
case.  The  homicide  of  the  child  is 
one  distinct  crime;  the  shooting  of 
the    mother    another    distinct    crime. 


The  close  connection  of  the  two  in 
time  and  circumstances  does  not 
blend  the  results  of  the  ball,  and 
make  the  killing  of  the  child  a  per- 
sonal or  corporeal  violence  to  the 
mother.  To  come  under  the  exception 
the  crime  must  be  against  the  mother 
in  a  legal  point  of  view.''  State  v. 
Woodrow,  58  W.  Va.  527,  528,  52  S. 
B.  545,  113  Am.  St.  Eep.  1001  (1905), 
per  Brannon,  Pres. 

8.  Arkansas. — 'Little  Rock  &  Ft.  S. 
Ry.  Co.  V.  Harkey,  15  S.  W.  456 
(1891). 

Illinois. — City  of  Rock  Island  v. 
Pels,  38  111.  App.  409  (1890)  ;  Haw- 
ver  v.  Hawver,  78  111.  412   (1875). 

Indiana. — Bennifield  v.  Hypres,  38 
Ind.  498   (1872). 

Louisiana. — Jones  v.  Texas  &  P. 
Ry.  Co.,  47  La.  Ann.  383,  16  So.  937 
(1895). 

'New  York. — ^Hooper  v.  Hooper,  43 
Barb.  292    (1865). 

Vermont. — Simkins  v.  Eddie,  50 
Vt.  612   (1884). 

Wisconsin. — Hoverson  v.  Noker,  60 
Wis.  511,  19  N.  W.  382,  50  Am.  Rep. 
381  (1884);  Kaime  v.  Village  of 
Omro,  49  Wis.  371,  5  N.  W.  838 
(1880);  Barnes  v.  Martin,  15  Wis. 
240,  82  Am.  Dec.  670   (1862). 
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consistent  with  the  objects  of  judicial  tribunals,  viz.,  the  discovery 
of  truth  and  the  attainment  of  justice.^  True,  there  are  some 
instances  where  the  enforcement  of  the  common  law  rule  may  be 
advisable  and  proper,  but  to  arbitrarily  close  the  mouth  of  a  wit- 
ness because  of  a  relation  which  he  or  she  may  occupy  towards 
another  seems  hardly  consistent  with  proper  purposep  for  which 
judicial  tribunals  were  created  and  are  maintained.  The  doors 
should  be  opened  to  the  admission  of  relevant  evidence  instead  of 
being  arbitrarily  closed  and  barred  because  of  some  fanciful  and 
extended  idea  of  what  may  be  termed  "  the  policy  of  the  law." 

§  3661.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule;  Tendency  to  Remove  Re= 
strictions);  Statutes. —  As  an  ontgrowth  of  the  ideas  and  views 
which  have  been  referred  to  in  the  preceding  section,  many  excep- 
tions and  qualifications  of  the  common  law  rule  regarding  husband 
and  wife  have  been  made  by  legislative  enactment.^     A  statute, 


§  3860-1.  "I  regret  to  be  obliged 
to  say  that,  in  my  judgment,  the  rule 
must  be  absolute;  for  my  private 
opinion  is  that  it  would  be  an  im- 
provement on  the  law  to  admit  the 
testimony  of  married  persons,  for  or 
against  each  other,  subject  to  some 
restrictions.  I  think  they  ought  not 
to  be  permitted  to  disclose  confiden- 
tial communications,  or  to  criminate 
each  other;  but,  subject  to  limita- 
tions, I  think  that  the  admission  of 
their  testimony  would  forward  the 
ends  of  justice."  Stapleton  v.  Crofts, 
18  Q.  B.  367,  368,  377  (1853),  per 
Lord  Campbell,  C.  J. 

§  3661-1.  Alabama.  —  Gordon  v. 
Tweedy,  71  Ala.  302  (1881). 

Connecticut. — Merriam  v.  Hartford 
&  New  Haven  Railroad  Co.,  30  Conn. 
354,  5S  Am.  Dec.  344   (1850). 

District  of  Columbia. — ^Mallery  v. 
Frye,  21  App.  D.  C.  105  (1903); 
Capital  Traction  Co.  v.  Lusby,  13 
App.  D.  C.  295   (1S98). 

Illinois. — Johnson  v.  McGregor,  157 
111.  350,  41  N.  E.  558  (1S95)  ;  Smith 
V.  Long,  106  111.  485   (1883). 


Indiana. — Wilson  v.  Wilson,  86  Ind. 
473  (1883);  Wright  v.  Williams,  83 
Ind.  431  (1883)  ;  Brown  v.  Norton, 
67  Ind.  434   ( 1879 ) . 

Maine. — 'Thompson  v.  Wadleigh,  48 
Me.  66   (1861). 

Massachusetts. — Anderson  v.  Ed- 
wards, 133  Mass.  373  (1877);  Fowle- 
V.   Tidd,  15   Gray  94    (1860). 

Minnesota. — Wolford  v.  Farnhani, 
44  Minn.  159,  46  N.  W.  395    (1890). 

Missouri. — O'Bryan  v.  Allen,  95 
Mo.  68,  8  S.  W.  335  (1888)  ;  Paul  v. 
Leavitt,  53  Mo.  595  ( 1873 ) . 

2few  Hampshire. — Chase  v.  Pitman, 
69  N.  H.  423,  43  Atl.  617    ( 1899 ) . 

New  Jersey. — ^Van  Houten  v.  Post, 
31  N.  J.  Eq.  355    (1871). 

Ohio. — Westerman  v.  Westerman, 
35  Ohio  St.  500   (1874). 

Pennsylvania. — Sahms  v.  Brown,  4 
Pa.  Co.  Ct.  R.  488    (1887). 

West  Virginia. — ^First  Nat.  Bank  v. 
Harris,  56  W.  Va.  345,  49  S.  E.  353 
(1904). 

United  States. — ^Kingsbury  v.  Buck- 
ner,  134  U.  S.  650,  10  S.  Ot.  638,  33 
L    od.  1047   (1889). 
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however,  removing  disqualification  arising  from  interest  has  not 
generally  been  regarded  as  removing  the  incompetency  of  a  hus- 
band or  wife  ^  upon  the  theory  that  the  disqualification  exists  not 
by  reason  of  interest  but  on  grounds  of  public  policy. 


§  3662.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Husband  and  Wife;  General  Rule);  Does  Death  or  Divorce 
Remove  Incompetency? — The  question  whether  death  so  far 
removes  the  disability  as  to  permit  of  the  reception  of  the  testi- 
mony of  the  survivor,  in  cases  where  it  would  be  rejected  if  both 
were  alive,  does  not  seem  to  have  been  satisfactorily  determined  by 
the  courts,  at  least  so  far  as  to  make  the  statement  of  a  general  rule 
possible.  A  similar  situation  exists  in  respect  to  divorce.  The 
rule  is  frequently  stated  that  divorce  does  not  remove  the  dis- 
ability ^  and  that  death  does.^    In  other  decisions  the  rule  is  stated 


2.  District  of  Columbia.- — Foertsoh 
V  Germuiller,  9  App.  D.  C.  351 
(1896). 

Florida. — Haworth  v.  Norris,  2S 
Fla.  763,  IG  So.  18   (1891). 

Illinois. — Mitchinson  v.  Cross,  58 
111.  366    (1871). 

Maine. — MeKeen  v.  Frost,  46  Me. 
339   (1858). 

Massachusetts. — Kelly  v.  Drew,  94 
Mass.  107,  90  Am.  Dec.  138  (1866)  ; 
Kelly  V.  Drew,  94  Mass.  (13  Allen  1 
107,  90  Am.  Dee.  138  (1866)  ;  Barber 
».  Goddard,  75  Mass.  (9  Gray)  71 
(1857)  ;  Ray  v.  Smith,  75  Mass.  141 
(1857). 

Mississippi. — Dunlap  v.  Luker,  37 
Miss.   471    (1858). 

New  Hampshire. — Young  v.  Gil- 
man,  46  N.  H.  484  (1866);  Kelly  v. 
Proctor,   41   N.   H.    139    (1860). 

New  Jersey. — Bird  v.  Davis,  14 
N.  J.   Eq.  467    (1863). 

North  Carolina. — Rice  v.  Keith,  63 
N.  C.  319    (1869). 

Pennsylvania! — Commonwealth  v. 
Brink,  5  Lane.  Law  Rev.  23  ( 1887 )  ; 
Appeal  of  Dellinger,  71  Pa.  435 
(1873). 


Tennessee. — Goodwin  v.  Nicklin,  53 
Tenn.  356   (1871). 

Texas. — Gee  v.  Scott,  48  Tex.  510 
36  Am.  Rep.  331    (1878). 

Vermont.  —  Carpenter's  Ex'r  v. 
Moore,  43  Vt.  392  (1871);  Cram  v. 
Cram,  33  Vt.  15  (1860);  Manchester 
V.  Manchester,  34  Vt.  649   (1853). 

United  States. — In  re  Jones,  Fed. 
Cas.  No.  7,444,  6  Biss.  68  (1874); 
Lucas  V.  Brooks,  85  U.  S.  436,  21  L. 
ed.  779    (1873). 

But  see 

Alabama. — Gordon    v.    Tweedy, 
Ala.  303    (1881). 

Missouri. — Danier    v.     Danier, 
Mo.  332    (1874)  ;  Moore  v.  Moore,  51 
Mo.  118   (1872). 

New  York. — Birdsall  v.  Patterson, 
51  N.  Y.  43  (1872). 

Pennsylvania. — Yeager  v.  Weaver, 
64  Pa.  435   (1870). 

Virginia. — Wilkes  Adm'r  v.  Wilkes, 
115  Va.   886,  80  S.  E.  745    (1914). 

§  3662-1.  Delaware. — Kemp  v. 
Downham,  5  Har.  417   (1853). 

Illinois. — Daddams  v.  Humphrey, 
23  111.  661  (1859). 
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that  death  does  not  remove  the  incompetency  as  to  confidential 
matters,  knowledge  of  which  was  acquired  as  a  result  of  the  mar- 


loica. — In  re  Evans'  Estate,  114 
Iowa   240,   86   N.   W.   283    (1901). 

Kentucky. — Johnson  v.  Johnson's 
Committee,  28  Ky.  Law  Rep.  937,  122 
Ky.  13,  90  S.  W.  460,  121  Am.  St. 
Rep.  449    (1906). 

Maryland. — Williamson  v.  Morton, 
2  Md.  Ch.  94  (1851);  Bradford  v. 
Williams,  2  Md.  Ch.  1   (1849). 

Xeio  York. — Barnes  v.  Camack,  1 
Barb.  393    (1847). 

Ohio. — Cook  V.  Grange,  18  Ohio, 
526    (1849). 

Tennessee. — Kimbrough  v.  Mitchell, 
38  Tenn.  539   (1858). 

Texas. — Johnson  v.  State,  27  Tex. 
App.   135,  11  S.  W.  34    (1889). 

Vermont. — French  v.  Ware,  65  Vt. 
338,  26  Atl.  1096  (1892);  Slate  v. 
rhelps,  2  Tyler,   374    (1803). 

Compare  Ex  parte  Fatheree,  34 
Tex.  Cr.  594,  31  S.  W.  403  (1895) 
(wife  may  after  divorce  as  to  dying 
declaration  of  daughter  against  hus- 
band;  made  before  divorce). 

"  The  general  rule,  that  the  husband 
and  wife  are  not  competent  to  testify 
against  each  other,  as  to  what  oc- 
curred during  the  marriage  relation, 
even  after  the  marriage  contract  is 
dissolved,  is  no  doubt  a  wise  and 
salutary  rule.  The  object  of  the  law 
is,  that  the  most  entire  confidence 
may  exist  between  those  sustaining 
the  relation  of  husband  and  wife,  and 
that  there  may  be  no  apprehension, 
that  such  confidence  can  ever  at  any 
time  or  in  any  event  be  violated,  so 
far  at  least  as  regards  any  testimony 
or  disclosure  in  a  court  of  iaw." 
Dickermau  v.  Graves,  6  Cush.  (Mass.) 
308,  53  Am.  Dec.  41  (1850),  per 
Fletcher,  J. 

'■  In  action  by  husband  for  criminal 

conversation,  wife  may  testify  in  his 

favor,  after  divorce  has  been  granted. 

The     case    now   under     consideration 

39 


comes  neither  within  the  rule  nor  the 
principle  of  the  rule.  The  wife  was 
not  called  here  to  testify  against  the 
husband,  but  on  the  contrary  she  was 
called  to  testify,  and  did  testify,  in 
his  favor,  and  on  his  behalf.  She  ser- 
self  made  no  objection,  but  testifieid 
freely  and  voluntarily.  There  was 
and  would  be  no  violation  of  any  con- 
fidence reposed  in  her  by  the  husband, 
for  he  himself  called  her  to  testify, 
and  she  testified  wholly  at  his  request, 
and  by  his  procurement.  There  is 
nothing,  therefore,  in  the  rule  of  law 
on  this  subject,  which  would  warrant 
the  exclusion  of  the  testimony  of  this 
witness  in  the  present  case."  Dick- 
erman  v.  Graves,  6  Cush.  (Mass.)  308, 
309,  53  Am.  Dec.  41  (1850),  per 
Fletcher,  J. 

2.  Alabama. — Saunders  v.  Hendrix, 
5  Ala.  234  (1843). 

Arkansas. — Spivey  v.  Platon,  39 
Ark.  603    (1874). 

Connecticut. — ^Stanton  v.  Willson,  3 
Day  37,  3  Am.  Dec.  255   (1808). 

Georgia. — Seabrook  v.  Brady,  47 
Ga.  650   (1873). 

Illinois. — Robnett  v.  Robnett,  43  111. 
App.  191  (1893)  ;  Best  v.  Jenks,  133 
111.  447,  15  N.  E.  173   (1888). 

Indiana. — Alexandria  Mining  &  Ex- 
ploring Co.  v.  Irish,  16  Ind.  App.  534, 
44  N.  E.  680  (1896);  Adams  v. 
Adams'  Adm'r,  23  Ind.  50   (1864). 

Iowa. — Parcell  v.  McReynolds,  71 
Iowa  623,  33  N.  W.  139   (1887). 

Kentucky. — English's  Adm'r  v. 
Cropper,  8  Bush.  292  (1871);  Mc- 
Guire  v.  Maloney,  1  B.  Mon.  234 
(1841). 

Louisiana. — Succession  of  Ames,  33 
La.  Ann.  1317  (1881);  Lehman  v. 
Levy,  30  La.  Ann.  745  (1878)  ;  Reilly 
V.  Succession  of  Reilly,  28  La.  Ann. 
669   (1876). 
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riage  relation  and  during  its  existence.^  A  similar  conclusion  has 
also  been  reached  in  the  case  of  divorce.*  In  yet  other  cases  testi- 
mony has  been  received  as  to  matter  occurring  after  divorce,^  as  to 
statements  made  to  third  persons  during  the  existence  of  the  rela- 
tion,^ and  as  to  facts,  knowledge  of  which  was  acquired  independ- 
ent of  the  relation  J  In  most  of  the  cases  cited  in  support  of  the 
reception  of  the  testimony  of  the  survivor,  it  will  be  found  that 
the  witness  was  called  on  behalf  of  the  estate  or  heirs  of  the  de- 
ceased. And  that  they  may  so  testify  seems  to  be  a  generally  ac- 
cepted doctrine.  Aside  from  such  cases  the  decisions  sustain  the 
rule  that  matters  of  a  confidential  nature  or  of  which  knowledge 
was  acquired  as  a  result  of  the  marriage  relation  cannot  be  testified 
to. 


Massachusetts. — CoflSn  v.  Jones,  13 
Pick.  441   (1833). 

Missouri. — Sells  v.  Tootle,  160  Mo. 
593,  61  S.  W.  579  (1901)  ;  Stillwell  v. 
Patton,  108  Mo.  353,  IS  S.  W.  1075 
(1891);  Cannon  v.  Moore,  17  Mo. 
App.  92   (1885). 

New  Hampshire. — Winship  v.  En- 
field, 42  F.  H.  197   (1860). 

North  Carolina. — Gaskill  v.  King, 
34  N.  C.  311    (1851). 

Ohio. — Stober  v.  McCarter,  4  Ohio 
St.  513    (1855). 

Pennsylvania.  —  Poundstone  v. 
Jones,  187  Pa.  St.  289,  4  Atl.  21 
( 1898 )  ;  Jn  re  Tuckers'  Estate,  9  Pa. 
Co.  Ct.  R.  345  (1890);  Chambers  v. 
Spencer,  5  Watts.  404    (1836). 

South  Carolina. — Hay  v.  Hay,  3 
Rich.  Eq.  384  (1851);  Caldwell  v. 
Stuart,  3  Bailey  574   (1832). 

Vermont. — Perry  v.  Whitney,  30 
Vt.  390  ( 1858 )  ;  Williams  v.  Baldwin, 
7  Vt.  503    (1835). 

Virginia.  —  Bugger's  Children  v. 
Dugger,  84  Va.  130,  4  S.  E.  171 
(1887);  Smith  v.  Bradford,  76  Va. 
758    (1883). 

West  Virginia. — LaiTerty  v.  Laf- 
erty,  42  W.  Va.  783,  26  S.  E.  263 
(1896). 


3.  Illinois. — Yokem  v.  Hicks,  93  111. 
App.  667   (1901). 

Indiana. — Haugh  v.  Blythe's  Ex'rs, 
20  Ind.  2i.    (1863). 

Missouri. — Lyons  v.  Lyons,  101  Mo. 
App.  494,  74  S.  W.  467   (1903). 

New  Hampshire. — Ryan  v.  Follans- 
bee,  47  N.  H.  100   (1866). 

Tennessee. — Patton  v.  Wilson,  3 
Lea.  101  ( 1878 )  ;  State  v.  MoAuley, 
4  Heisk.  424    (1871). 

Vermont. — Stowe  v.  Bishop,  58  Vt. 
498,  3  Atl.  494,  56  Am.  Rep.  569 
(1886). 

Virginia. — Swann  v.  Housman,  90 
Va.  816,  20  S.  E.  830  (1894)  ;  William 
&  Mary  College  v.  Powell,  12  Grat. 
372    (1855). 

4.  Toohey  v.  Baxter,  59  Mo.  App. 
470  (1894)  (after  divorce;  only  in- 
competent as  to  communication  bs- 
tween  them  while  relation  existed)  ; 
French  v.  Ware,  65  Vt.  338,  26  Atl. 
1096  (1892)  (after  divorce  may  as  to 
facta  not  acquired  by  reason  of  mar- 
riage relations) . 

6.  Long  V.  State,  86  Ala.  36,  5  So. 
443   (1888). 

6.  Mercer  v.  Patterson,  41  Ind.  440 
(1872). 

7.  Elswick  V.  Com.,  13  Bush.  (Ky.) 
155   (1877). 
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§  3663.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Infamous  Crimes);  Common  Law  Rule. —  Under  the  rule  which 
prevailed  at  common  law,  a  conviction  of  a  person  of  an  infamous 
crime,  which  included  treason,  felony  and  every  species  of  crimen 
folsij^  followed  by  a  judgment  of  the  court,  rendered  the  convicted 
person  incompetent  as  a  witness,^  as  a  result,  it  is  said,  of  the  in- 
famy of  character  and  loss  of  moral  principle  which  are  manifested 
by  the  commission  of  the  crime.^  Under  this  rule  upon  proof  of  a 
conviction  and  sentence  for  an  infamous  crime  a  presumption  of 
the  person's  incompetency  arises  which  must  be  overcome  before  he 
will  be  permitted  to  testify.* 


3663-1.  County  of  Schuylkill  v. 
Ccjley,  67  Pa.  St.  386    (1871). 

"  Infamous  crimes  are  treason,  fel- 
ony, and  every  species  of  the  crimen 
falsi,  such  as  forgery,  perjury,  subor- 
nation of  perjury,  and  oflFenses 
affecting  the  public  administration  of 
justice,  sucli  as  bribing  a  witness  to 
absent  himself,  and  not  to  give  evi- 
dence, and  conspiracies  to  obstruct  the 
administration  of  justice,  or  falsely 
to  accuse  one  of  an  indictable  crime. 
*  *  *  There  are  many  offences,  in- 
■i-olving  botli  falsehood  and  fraud, 
■which  are  punished  as  infamous  crimes 
are  usually  punished  in  this  State, 
and  yet  are  not  infamous  crimes,  and 
will  not  exclude  the  offenders  as  wit- 
nesses." County  of  Schuylkill  v.  Cop- 
ley, 67  Pa.  St.  386,  390  (1871),  per 
Agnew,  J. 

"  The  crimen  falsi  of  the  common 
law  not  only  involved  the  charge  of 
falsehood,  but  also  is  one  which  may 
injuriously  affect  the  administration 
of  justice  by  the  introduction  of  false- 
hood and  fraud."  Maxey  v.  United 
States,  207  Fed.  327,  331,  125  C.  C.  A. 
77    (1913),  per  Garland,  J. 

2.  Alabama. — Taylor  v.  State,  62 
Ala.  164   (1878). 

Illinois. — Myers  v.  People,  26  111. 
173   (1861). 

Kansas. — State  v.  Clark,  60  Kan. 
450,  56  Pac.  767   (1839). 


Kentucky. — Roberson  v.  Woodfork, 
155  Ky.  206,  159  S.  W.  793   (1913). 

Louisiana. — State  v.  Benoit,  16  La. 
Ann.  273   (1861). 

Massachusetts. — Le  Baron  v.  Crom- 
bie,  14  Mass.  234   (1817). 

New  York. — People  v.  Whipple,  9 
Cow.  707   (1827). 

Pennsylvania. — County  of  Schuyl- 
kill V.  Copley,  67  Pa.  St.  386   (1871). 

Texas. — Baldwin  v.  State,  39  Tex. 
Cr.  245,  45  S.  W.  714    (1898). 

Virginia. — Quillan  v.  Com.,  105  Va. 
874,  54  S.  E.  333  (1906)  ;  Maxey  v. 
United  States,  207  Fed.  327,  125  C.  C. 
A.  77  (1913)  ;  United  States  v.  Bare- 
field,  23  Fed.  136   (U.  S.  D.  C.  1885). 

"At  common  law  a  person  found 
and  adjudged  guilty  of  an  infamous 
crime  is  deemed  incompetent  to  tes- 
tify as  a  witness  in  any  court  of  jus- 
tice unless  the  judgment  of  conviction 
has  been  reversed  or  a  pardon 
granted."  State  v.  Clark,  60  Kan. 
450,  452,  56  Pac.  767  (1899),  per 
Johnston,  J. 

3.  Com.  V.  Green,  17  Mass.  514 
(1822). 

4.  "  If  the  conviction  and  sentence 
rendered  Postlewaite  incompetent  to 
testify,  it  would  seem  that  a  prima 
facie  showing  of  incompetency  was 
made  when  proof  of  the  conviction 
and  sentence  was  offered.  While  all 
witnesses  tendered  in  court  are  pre- 
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§  3664.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Infamous  Crimes;  Common  Law  Rule);  Disqualification  Ensues 
on  the  Judgment  Upon  the  Conviction. —  It  is  not  the  conviction 
alone  which  render  a  person  incompetent  as  a  witness;  it  is  the 
judgment  pronounced  by  the  court  upon  the  conviction.*  A  verdict 
of  guilty,  which  is  not  followed  by  a  judgment  on  the  conviction 
pronounced  by  the  court,  is  held  not  to  be  sufficient  to  establish  the 
infamy  of  a  person,  so  as  to  render  him  incompetent  as  a  witness.^ 


sumed  to  be  competent  and  credible, 
proof  of  a  conviction  and  sentence  for 
an  infamous  crime  creates  a  presump- 
tion of  incompetency,  and  it  then  de- 
volves on  the  party  offering  the  wit- 
ness to  overcome  the  presumption  by 
showing  that  the  conviction  and  sent- 
ence are  without  force.''  State  v. 
aark,  60  Kan.  450,  453,  56  Pac.  767 
(1899),  per  Johnston,  J. 

§  3664-1.  Alabama. — Powell  v. 
State,  72  Ala.  194   (1882). 

Florida. — ^Yates  v.  State,  43  Fla. 
177,  29  So.  965  (1901);  Bishop  v. 
State,  41  Fla,  522,  26  So.  703   (1899). 

Georgia. — Thornton  v.  State,  25  Ga. 
301   (1858). 

Illinois. — Faunce  v.  People,  51  111. 
311    (1869). 

Indiana. — Dawley  v.  State,  4  Ind. 
128   (1S53). 

Louisiana. — Laborde  v.  Consoli- 
dated Ass'n  of  Planters,  4  Rob.  190, 
39  Am.  Dec.  517   (1843). 

TSIeio  York. — Blaufus  v.  People,  69 
N.  Y.  107,  25  Am.  Rep.  148   (1877). 

North  Carolina. — State  v.  Valen- 
tine, 29  N.  C.  225    (1847). 

Pennsylvania.  —  Commonwealth  v. 
Miller,  6  Pa.  Sup.  Ct.  35   (1897). 

Texas. — Sheppard  v.  State  (Tex.  Cr. 
App.  1911),  140  S.  W.  1090;  Luna  v. 
State,  47  S.  W.  656  (1898);  Under- 
wood V.  State,  38  Tex.  Cr.  R.  193, 
41  S.  W.  618  (1897);  Hurley  v. 
State,  35  Tex.  Cr.  R.  282,  33  S.  W. 
354  (1894);  Arcia  v.  State,  26  Tex. 
Civ.  App.  193,  9  S.  W.  685    (1888). 

United    States. — United   States     v. 


Dickinson,  Fed.  Cas.  No.  14,958  (2 
McLean   325)     (1840). 

"  Judgment  and  sentence  had  not 
passed  against  him;  and  it  is  the 
judgment  of  the  court,  and  not  the 
verdict  of  the  jury,  that  renders  the 
accused  legally  infamous,  and,  hence, 
incompetent  as  a,  witness."  Dawley 
V.  State,  4  Ind.  128,  129  (1853),  per 
Perkins,  J. 

2.  "  This  presents  the  question, 
what  is  a  conviction?  Is  it  the  ver- 
dict of  guilty,  or  is  it  the  sentence  or 
judgment  rendered  on  such  a  verdict? 
So  far  as  our  knowledge  of  the  prac- 
tice extends  under  this  section  since 
its  adoption,  the  construction  has 
been  uniform,  that  it  is  the  judgment 
on  the  verdict  of  guilty  which  ren- 
ders the  accused  infamous  and  dis- 
qualifies him  from  testifying  as  a 
witness.  And  such  long  and  uniform 
construction,  by  the  courts  and  the 
bars,  is  entitled  to  no  small  weight 
in  the  consideration  of  such  a  ques- 
tion. Had  serious  doubts  of  the  cor- 
rectness of  such  a  construction  ex- 
isted we  must  conclude  that  the  ques- 
tion would  long  since  have  been  pre- 
sented to  this  court  for  determination. 
A  reference  to  the  8th  section.  Art.  4 
of  our  constitution  will  show  the  con- 
struction the  framers  of  that  instru- 
ment placed  on  the  term  conviction. 
After  conferring  upon  the  governor  the 
power  to  grant  reprieves,  commu- 
tations and  pardons  after  conviction, 
for  all  offenses  except  treason  and 
cases     of    impeachment,     it     declares 
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Similarly,  the  testimony  of  a  witness,  taken  under  a  commission, 
that  he  has  committed  a  crime  will  not  render  him  incompetent  to 
testify,  his  confession  going  rather  to  his  credibility  than  to  his 
competency.*  Likewise,  a  mere  plea  of  guilty  will  have  a  similar 
result.*  'Not  will  the  finding  of  a  true  bill  disqualify  a  witness. ° 
And  pending  an  appeal  it  has  been  held  that  such  a  person  may 
testify ;  ®  similarly  in  the  case  of  a  suspended  sentence.''^  The  fact, 
however,  that  a  judgment  might  have  been  arrested  or  reversed  on 
error  will  not  operate  to  remove  the  incompetency,  ensuing  as  a 
result  of  the  action  of  the  tribunal,  where  the  defendant  submitted 
to  the  judgment  of  the  court.^ 


that  '  he  shall  biannually,  communi- 
cate to  the  general  assembly  each  ease 
of  reprieve,  commutation  or  pardon 
granted,  stating  the  name  of  the  con- 
vict, the  crime  for  which  he  was  con- 
victed, the  sentence  and  its  date,  and 
the  date  of  commutation,  pardon  or 
reprieve.'  This  provision  manifestly 
contemplates  a  judgment  or  sentence 
as  necessary  to  a  conviction,  or  why 
require  in  eaoh  ease  of  conviction  and 
reprieve,  commutation  or  pardon,  to 
report  the  sentence  and  its  date?  If 
the  verdict  of  guilty  constituted  the 
conviction,  they  would  not  have  re- 
quired in  every  case  the  sentence  and 
its  date  to  have  been  communicated  to 
the  general  assembly.  They,  no  doubt, 
acted  upon  the  uniform  construction 
given  to  the  statute  above  referred  to, 
which  was  then  and  had  long  been  in 
force.  An  examinat'on  of  the  ad- 
judged cases  in  the  various  States  of 
the  Union,  where  substantially  the 
same  laws  a.re  in  force,  will  show  that 
it  is  not  the  commission  of  the  crime, 
nor  the  verdict  of  guilty,  nor  the 
punishment,  nor  the  infamous  nature 
of  the  punishment,  but  the  final  judg- 
ment of  the  court  that  renders  the  cul- 
prit incompetent.  It  is  true,  that 
writers  -and  judges  have  loosely  said, 
that  a  party  is  convicted  on  the  find- 
ing of  a  verdict  against  him.  It  is 
true,   in   a   sense,    that  he   has   been 


convicted  by  the  jury,  but  not  until 
the  judgment  is  rendered  is  he  con- 
victed by  the  law;  and  the  statute 
only,  like  the  common  law,  refers  to 
the  conviction  imposed  by  the  law. 
We  can  discover  from  this  section  no 
intention  to  change  the  common  law 
rule  and  in  a  matter  of  such  grave 
import  we  should  have  to  see  such  in- 
tention reasonably  well  expressed  be- 
fore we  could  give  the  construction 
contended  for  by  plaintiff  in  error." 
Faunce  v.  People,  51  111.  311,  313 
(1869),  per  Walker,  J. 

3.  Laborde  v.  Consolidated  Ass'n  of 
Planters,  4  Rob.  190,  39  Am.  Dec.  517 
(1843). 

4.  United  States  v.  Wilson,  60  Fed. 
890   (1894). 

5.  Powell  V.  State,  72  '  Ala.  194 
(1882). 

6.  Foster  v.  State,  39  Tex.  Cr.  399, 
46  S.  W.  231  (1898);  Underwood  v. 
State,  38  Tex.  Cr.  193,  41  S.  W.  618 
(1897). 

Compare  Hitter  v.  Democratic  Pi-ess 
Co.,  68  Mo.  458  (1878)  ;  State  v.  Har- 
ras,  22  Wash.  57,  60  Pae.  58    (1900). 

7.  Espinoza  v.  State,  165  S.  W.  208 
(1914). 

8.  Com.  V.  Keith,  49  Mass.  (8 
Mete.)  531,  532  (so  holding  in  the 
case  of  a  conviction  for  larceny  before 
a  justice  of  the  peace  where  the  com- 
plaint was  so  defective  thpl!  judgment 
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§  3665.  (Incompetency   of    Witnesses;  Infamous   Crimes); 

Conviction  in  Foreign  Jurisdiction. —  Conviction  of  a  person,  in 
one  state  is  not  generally  regarded  as  operating  to  affect  the  com- 
petency of  a  witness  beyond  the  jurisdiction  of  such  state,  in  the 
absence  of  some  statute  to  the  contrary  in  the  foreign  jurisdiction, 
in  which  it  is  desired  to  introduce  the  testimony  of  such  a  witness.^ 


might  have  been  arrested  or  judgment 
reversBd),  Shaw,  C.  J.,  said:  "It 
was  objected  to  .this  conviction,  that 
it  was  erroneous,  because  the  com- 
plainant set  forth,  by  a  .positive  aver- 
ment, that  his  property  had  been 
stolen,  and  that  he  suspected  the 
party  charged,  without  a,  positive 
averment;  and  this  is  supposed  to  be 
erroneous.  *  *  *  It  is  true  that 
this  might  be  a  ground  on  which  the 
court  might  have  arrested  the  judg- 
ment, or  on  which  the  court  himself 
might  have  had  error  to  reverse  it. 
But  having  submitted  to  it  and  suf- 
fered the  punishment,  a  different  rule 
prevails.  It  is  not  a  nullity,  as  a 
judgment  of  a  tribunal  having  no 
jurisdiction,  but  simply  an  erroneous 
or  irregular  judgment,  to  stand  good 
till  reversed.  *  *  »  When  the 
party  himself  who  has  submitted,  and 
suffered  the  punishment,  takes  no 
means  to  reverse  the  judgment,  a  third 
party  cannot  question  its  validity,  in 
a  collateral  proceeding.  And  there  is 
good  reason  for  this;  for  any  other 
course  would  produce  a  confusion  of 
jurisdiction.  A  judgment  given  by 
one  having  no  jurisdiction  of  the  sub- 
ject would  be  merely  void,  and  might 
be  shown  to  be  so,  wherever  offered." 

§  3665-1.  — Alabama. — Campbell  v. 
State,  23  Ala.  44   (1853). 

Massachusetts. — Com.  v.  Green,  17 
Mass.  515   (1822). 

New  Hampshire. — Chase  v.  Blod- 
gett,  10  N.  H.  22   (1838). 

New  York. — National  Trust  Co.  v. 
Gleason,  77  N.  Y.  400,  33  Am.  Rep. 
632  (1879);  Sims  v.  Sims,  75  N.  Y. 
466    (1878). 


Virginia. — Uhl  v.  Com.,  6  Gratt. 
706    (1849). 

United  States. — ^Logan  v.  United 
States,  144  U.  S.  263,  12  S.  Ct.  617, 
36  L.  ed.  429    (1892)  . 

But  see  State  v.  Anderson,  5  Harr. 
(Del.)  498  (1854);  State  v.  Foley, 
15  Nev.  64,  37  Am.  Eep.  458  (1880) ; 
State  V.  Candler,  10  N.  C.  393  (1824)  ; 
Pitner  v.  State,  23  Tex.  App.  366,  5 
S.  W.  210  (1887). 

"  We  are,  then,  first  to  consider 
whether,  if  a  new  trial  should  be 
granted,  it  is  certain  the  prisoner 
could  avail  himself  of  the  conviction 
of  Stoddard,  so  as  to  destroy  his  com- 
pttency  as  a,  witness.  We  are  by  no 
means  satisfied,  that  such  would  be 
the  necessary  legal  effect,  in  the 
courts  of  this  commonwealth,  of  such 
a  conviction  in  another  state. 

If  NeiD  Yorlc  is  to  be  considered  on 
the  footing  of  a  foreign  state,  the  dif- 
ficulty of  giving  such  effect  to  a  con- 
viction seems  insuperable.  The  ob- 
jection to  the  witness  on  account  of 
infamy,  must  be  supported  by  a  rec- 
ord of  the  judgment.  What  is  a  rec- 
ord of  a  foreign  state,  and  how  it 
sl)all  be  authenticated,  are  questions 
of  delicacy  and  difficulty,  which  it 
would  be  almost  impossible  to  settle 
in  the  course  of  a  trial,  which  must 
always  proceed  with  as  little  inter- 
ruption and  delay  as  possible. 
Whether  the  facts,  which  would  be 
here  deemed  an  infamous  crime,  are 
the  same  which  constitute  the  like 
offence  in  the  country  from  which 
the  record  comes,  the  court  would 
have  no  means  of  knowing  with  cer- 
taintj'.      The    crime    of    treason     is 
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The  clause  in  the  second  section  of  the  fourth  article  of  the 
United  States  Constitution,  as  to  giving  faith  and  credit  to  the 


known  to  be  different  in  different 
countries;  what  is  felony,  also,  in  one 
country,  may  not  be  felony  in  an- 
other, and  it  is  competent  to  the 
legislature  of  every  nation,  to  attach 
disabilities  to  the  commission  of 
offences,  which,  by  the  laws  of  other 
nations,  may  be  wholly  without  such 
consequences.  Thus  one  state  may 
enact  that  the  detention  of  another's 
property  after  demand  by  the  owner, 
shall  de  deemed  and  taken  to  be  lar- 
ceny, and  punished  as  such;  and  that 
a  general  description  of  the  offence, 
in  the  indictment,  should  be  suf- 
ficient; so  that  a  foreign  court  could 
never  know,  by  inspection  of  a  copy 
of  a  record,  what  were  the  ingredients 
of  the  crime  which  had  been  pun- 
ished. So,  also,  the  non-payment  of 
a  debt  may  be  branded  with  infamy 
by  the  laws  of  any  country,  and  des- 
ignated by  some  term  usually  denot- 
ing the  crimen  falsi;  and  this  class 
of  crimes  may  be  enlarged  so  as  to 
comprehend  transactions  which  in 
other  countries  are  considered  venial, 
or,  at  least,  not  criminal.  If  the 
common  law  were  unchangeable,  the 
courts  of  countries  which  adopt  it  as 
part  of  their  code,  might  know  with 
certainty  the  nature  and  character  of 
crimes;  but  while  every  country  has 
its  legislature,  which  has  a  right  to 
alter  or  repeal  the  common  law,  such 
certainty  cannot  be  attained.  Trea- 
son, by  the  common  law,  renders  the 
convict  infamous;  but  many  acts  are 
made  treason  by  positive  enactments 
in  one  country,  which  would  not  be 
so  in  another.  The  infamy,  therefore, 
consequent  upon  treason,  ought  not 
to  pass  beyond  the  country  in  which 
the  crime  is  committed.  Another  ob- 
jection to  receiving  such  evidence  for 
such  a  purpose,  is,  that  a  person,  who 


may  have  left  his  native  country  con- 
victed of  crime,  however  long  he  may 
have  lived  in  his  adopted  country, 
and  whatever  reputation  he  may  have 
acquired  by  a  course  of  upright  and 
honorable  conduct,  has  no  means  of 
being  restored  to  credit.  For  the 
pardoning  power  of  the  country  where 
he  resides,  cannot  reach  an  offence 
committed  without  its  jurisdiction. 
And  thus  it  may  happen  that  a 
naturalized  citizen,  who,  by  his  virtue 
and  talents,  and  a  long  course  of  ir- 
reproachable conduct,  may  have  ob- 
tained the  confidence  of  his  fellow- 
citizens,  and  even  their  suffrages  for 
the  most  important  offices,  may  be 
met  in  a  court  of  justice  by  some 
obsolete  record  of  a  conviction  of 
some  crime,  perhaps  merely  political, 
which  may  be  deemed  infamous  in 
the  country  from  which  he  came;  and 
can  have  no  power  of  effacing  the 
stain,  without  soliciting  a  pardon 
where  he  may  be  wholly  forgotten, 
and  where  there  can  be  no  evidence 
of  such  a  change  of  life  and  manners 
as  would  entitle  him  to  clemency  of 
the  offended  power.  It  is  these 
difficulties,  with  others  which  might 
be  mentioned,  which  justify  the  prin- 
ciple that  appears  to  be  adopted  by 
the  English  courts;  and  which  we  are 
disposed  to  think  is  a  maxim  of  gen- 
eral law,  recognized  by  all  nations, 
viz. :  That  the  penal  laws  of  a  country 
do  not  reach,  in  their  effects,  beyond 
the  jurisdiction  where  they  are  estab- 
lished. It  is  so  laid  down  by  an  emi- 
nent judge  in  the  case  of  Folliott  vs. 
Odgen,  1  H.  Black  131,  and  in  a 
treatise  of  public  law  by  Martens, 
the  same  principle  is  advanced  in 
more  extensive  and  unlimited  terms. 
In  the  34th  section  of  his  work  he 
says,  '  The  criminal  power  being  con- 
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judicial  proceedings  of  another  state,  is  not  regarded  as  affecting 
judgments  in  criminal  suits,  so  as  to  attach  incompetency  resulting 


fined  to  the  territory,  no  act  of  its 
authority  can  be  exercised  in  foreign 
countries  without  violating  their 
rights.'  In  the  25tli  section  he  says, 
'  By  the  same  principles  a  sentence, 
which  attacks  the  honor,  rights,  or 
property  of  a  criminal,  cannot  extend 
beyond  the  limits  of  the  territory  of 
the  sovereign  who  pronounced  it.  So 
that  he  who  has  been  declared  infa- 
mous in  one  country,  is  infamous  in 
a  foreign  country  in  fact,  but  not 
in  law;  "  which  terms  the  author 
probably  uses  in  allusion  to 
the  civil  law,  reoembling,  in 
some  degree,  our  distinction  between 
competency  and  credibility.  By  in- 
famia  juris  is  meant  infamy  estab- 
lished by  law  as  the  consequence  of 
crime;  infamia  facti  is  where  the 
party  is  supposed  to  be  guilty  of  such 
crime,  but  it  has  not  been  judicially 
proved.  '  And  the  confiscation  of  his 
property  cannot  affect  his  property 
situated  in  a  foreign  country.  To  de- 
prive him  of  his  honor  and  property 
judicially  there  also,  would  be  to 
punish  him  a  second  time  for  the 
offence.'  To  refuse  a  man  the  right 
to  be  a  witness  on  account  of  a  con- 
viction in  another  country,  would  be 
to  suffer  that  conviction  to  have  force 
here,  and,  in  some  measure,  to  carry 
it  into  execution.  *  *  •  Infamy  is,  in 
truth,  part  of  the  punishment  of  the 
crimen  falsi,  although  not  expresse'd 
in  the  sentence;  and  it  creates  a  dis- 
ability to  testify,  just  as  excommuni- 
cation in  a  spiritual  court  does  to  sue 
in  the  courts  of  common  law.  To  hold 
a  person  incompetent  on  account  of 
such  a  conviction,  is  to  give  eftect  to 
the  conviction,  and  to  enforce  the 
punishment;  and  thus  the  penal  laws 
of  one  county  would  reach  into 
others."  Com.  v.  Green,  17  Mass. 
5]  5,  538,  per  Parker,  C.  J. 


"  I  think  it  quite  clear  that  the  dis- 
qualification created  by  this  .statute 
is  consequent  only  upon  a  conviction 
in  this  state.  It  is  found  in  that  part 
of  the  Revised  Statutes  which  relates 
to  crimes  and  their  punishment,  and 
is  in  the  nature  of  an  additional  pen- 
alty consequent  upon  the  sentence. 
Although  the  disqualification  inci- 
dentally affects  parties  in  civil  liti- 
gations wherein  the  testimony  of  the 
convict  may  be  material,  and  serves 
as  a  protection  to  those  against  whom 
his  testimony  may  be  sought  to  be 
used;  yet  the  provisions  which  inflict 
it  must  be  guarded  as  a  part  of  the 
criminal  law  of  this  state.  Further- 
more the  provisions  requiring  that 
the  offence  be  a  felony,  and  defining 
the  term  felony  as  used  in  that  act, 
indicate  that  the  conviction  referred 
to  is  a  conviction  had  within  this 
state.  Though  petty  larceny  was  a 
felony  at  common  law  it  has  been 
held  that  a  conviction  of  that  offence 
does  not  constitute  a  disqualification 
in  this  state,  but  the  offence  must  be 
a  felony  as  defined  in  the  statute 
above  cited.  Carpenter  v.  Nixon,  5 
Hill  260 ;  Shay  v.  The  People,  23  N.  Y. 
317.  Crimes  might  be  felonies  in 
other  states  which  did  not  fall  within 
our  statutory  definition.  It  was  not 
shown  that  according  to  the  laws  of 
the  state  of  Ohio  a  person  convicted 
of  the  offence  of  which  this  party  was 
convicted  was  incompetent  to  be  a 
witness.  But  if  this  fact  had  been 
shown,  or  could  be  presumed,  it  could 
make  no  difference."  Sims  v.  Sims, 
75  N.  Y.  466,  469  (1878),  per  Eapallo, 
J. 

In    Logan    v.    United    States,    144 

U.  S.  263,  12  S.  Ct.  617,  36  L.  ed.  429 

(1893),  Mr.  Justice  Gray  said  after 

a  lengthy  discussion  of  the  subject: 

At    common    law,    and    on    general 
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from  conviction  beyond  the  jurisdiction  of  the  state  in  which  the 
judgment  was  rendered.^ 


principles  of  jurisprudence,  when  not 
controlled  by  express  statute  giving 
effect  within  the  state  which  enacts 
it  to  a  conviction  and  sentence  in 
another  state,  such  conviction  and 
sentence  can  have  no  effect,  by  way 
of  penalty,  or  of  personal  disability 
or  disqualifioation,  beyond  the  limits 
of  the  state  in  whicli  the  judgment  is 
rendered  " 

2.  "  Then  comes  the  question  of  the 
application  of  this  principle  to  the 
case  now  before  us.  Does  the  convic- 
tion of  an  infamous  offense,  proved 
by  the  copy  of  a  record  of  a  court  of 
competent  authority  in  the  state  of 
New  York,  render  the  subject  of  such 
conviction  incompetent  as  a,  witness 
in  the  courts  of  this  state?  We  do 
not  think  that  this  follows  from  any 
principles  yet  established,  for  there 
is  a  manifest  distinction  between  the 
judgments  of  another  state  in  civil 
actions  aft'ecting  property  only,  and 
judgment  on  criminal  prosecutions; 
and  there  is  reason  to  believe,  that 
the  provision  in  the  constitution  had 
respect  to  the  former  only.  It  must 
be  supposed  that,  when  the  people  de- 
clared in  the  constitution,  that  full 
faith  and  credit  should  be  given  to 
the  judgments  of  each  state  respect- 
ively, they  must  have  intended  such 
judgments,  as  could,  by  the  aid  of 
courts  of  states,  other  than  those  in 
which  they  were  rendered,  be  carried 
into  execution  and  effect;  as  may  be 
done  with  respect  to  judgments  in  all 
civil  actions.  But  it  is  manifest,  that 
a  judgment  on  a  criminal  prosecution 
cannot  be  carried  into  effect,  beyond 
the  jurisdiction  of  state,  within 
which  the  offence  was  committed;  or, 
if  this  might  be  done  by  virtue  of  any 
act  of  Congress,  founded  upon  such 
a   construction   of   the   constitutional 


provision,  it  is  clear  that  such  power 
has  never  been  challenged  and  it  is 
hardly  possible  to  conceive  that  sucti 
a  construction  will  ever  be  adopted, 
so  long  as  any  portion  of  sovereignty 
remains  with  the  states.  For  the 
right  and  duty  of  punishing  offences 
must  necessarily  be  limited  to  the  au- 
thorities, against  which  the  offences 
have  been  committed.  Indeed  the 
provision  in  the  second  section  of  the 
fourth  article  of  the  constitution  of 
the  United  States  is  wholly  inconsis- 
tent with  the  supposition  of  such  a 
power.  That  section  provides  that 
'A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime  whc 
shall  flee  from  justice,  and  be  found 
in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state  having  jur- 
isdiction of  the  crime.'  This  is  a 
perfect  recognition  of  the  independent 
sovereignty  of  the  states,  in  regard  to 
crimes  committeed  within  this  terri- 
tory, as  well  as  of  the  local  nature  of 
crime  and  punishments.  If  the  faith 
and  credit,  to  be  given  to  judicial 
proceedings,  relates  to  criminal  as 
well  as  civil  judgments;  and  that 
faith  and  credit,  according  to  the  act 
of  Congress,  as  construed  by  the 
Supreme  Court  of  the  United  States, 
means  that  the  judgment  shall  have 
the  same  effect  in  the  state  in  which 
it  is  produced,  as  in  that  In  which 
it  was  rendered,  it  would  follow,  that 
an  unexecuted  sentence  in  one  state 
might  be  executed  in  another;  which 
never  was  intended.  On  the  contrary, 
the  constitution  has  merely  made  that 
obligatory  between  the  states,  which 
between  nations  entirely  foreign  to 
each  other  was  done  from  comity, 
viz. :    the  delivering  up   of  criminals 
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§  3666.  (Incompetency   of    Witnesses;   Infamous   Crimes); 

When  Competency  Restored. —  Where  disqualification  ensues,  as 
a  result  of  the  judgment,  the  generally  accepted  rule  is  that  a 
pardon  restores  the  competency  of  the  convicted  person.^  "Where, 
however,  the  disability  is  annexed  by  statute  the  prevailing  opinion 
seems  to  be  that  it  does  not  so  operate,^  although  there  is  much 


who  have  fled  from  justice.  I  think 
this  proves  satisfactorily,  that  the 
clause  in  the  constitution  of  the 
United  States,  relating  to  the  faith 
and  credit  to  be  given  to  judgments, 
has  no  effect  whatever  on  judgments 
upon  criminal  suits,  and  that,  in  this 
respect  the  relation  of  the  states  to 
each  other  is  left  wholly  unaffected 
by  the  constitution.''  Com.  v.  Green, 
17  Mass.  515,  546  (1832),  per  Parker, 
C.  J. 

§  3666-1.  Alabama.  —  Yarborough 
V.  State,  41  Ala.  405  (1868). 

ArJcansas. — ^Werner  v.  State,  44 
Ark.  122   (1884). 

Florida. — Singleton  v.  State,  38 
Fla.  297,  21  So.  21,  34  L.  E.  A.  251, 
56  Am.  St.  Rep.  177   (1896). 

Louisiana. — Klein  v.  Dinkgrave,  4 
I.a.  Ann.  540   (1849). 

Pennsylvania. — Diehl  v.  Kodgers, 
169  Pa.  316,  32  Atl.  424,  47  Am.  St. 
Eep.  908  (1895)  ;  Hester  v.  Common- 
wealth, 85  Pa.  139  (1877);  Common- 
wealth V.  Ohio  &  P.  R.  Co.,  1  Grant. 
Cas.  329  (1857)  ;  Hoffman  v.  Coster, 
2  Whart.  453   (1837). 

South  Carolina. — State  v.  Dodson, 
16  S.  C.  453  (1882)  ;  Jones  v.  Harris, 
1  Strob.  160   (1846). 

Tennessee. — Evans  v.  State,  66 
Tenn.    (7  Baxt.)    12    (1872). 

Texas. — Wormley  v.  State  (Cr. 
App.  1912),  143  S.  W.  615  (pardon 
restores)  ;  Martin  v.  State,  21  Tex. 
App.  1,  17  S.  W.  430  (1886)  ;  Hun- 
nicutt  V.  State,  20  Tex.  App.  632 
(1886);  Thornton  v.  State,  20  Tex. 
App.  519   (1886). 

United  States.  —  Thompson  v. 
United  (Jtates,  202  Fed.  401,  120  C. 


C.  A.  575  (1913);  United  States  v. 
Hughes,  175  Fed.  238;  Boyd  v.  United 
States,  142  U.  S.  450,  13  Sup.  Ct. 
393,  35  L.  ed.  1077  (1892);  United 
States  V.  Rutherford,  Fed.  Cas.  No. 
16,210  [3  Cranch.  C.  C.  528],  (1824). 
"  Imprisonment  and  hard  labor  are 
not  the  only  punishments  which  the 
law  inflicts  upon  those  who  violate 
its  commands.  Besides  these,  are  dis- 
abilities which  are  the  consequences 
of  conviction,  and  which  remain  after 
incarceration  has  ceased.  A  pardon 
is  supposed  to  be  granted  to  one  who 
has  been  improperly  convicted,  or 
who  has  sufficiently  expiated  his 
offence.  If  it  was  only  efficacious 
when  the  party  was  in  duress,  its 
effects  would  only  be  a  halfway  relief. 
The  doctrine,  now  well  recognized  up- 
on this  subject,  we  believe,  is  that  a 
pardon  gives  to  the  person  in  whose 
favor  it  is  granted  a  new  character 
and  makes  of  him  a  new  man.  When 
extended  to  him  in  prison,  it  relieves 
him  and  removes  his  disabilities, 
when  given  to  him  after  his  term  of 
imprisonment  has  expired,  it  removes 
all  that  is  left  of  the  consequences  of 
conviction — ^his  disabilities."  State 
v.    Baptiste,    26    La.    Ann.    134,    136 

(1874),  per  Morgan,  J. 
2.  Foreman  v.  Baldwin,  34  111.  298 

(1860).  See  Klein  v.  Dinkgrave,  4 
La.  Ann.  540  (1849);  Houghtaling 
V.     Kelderhouse,     1     Park.     Cr.     R. 

(N.  Y.)  341  (1851);  Dover  v.  Macs- 
taer,  5  Esp.  92,  94  (1803);  R.  v. 
Greepe,  2  Salk.  513,  1  Ld.  Raym.  256 

(1697). 

"  Upon    the    remaining   point,    the 
rejection   of   Katz   as   a   witness,   we 
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authority  in  favor  of  the  contrary  view.^  In  case  the  pardon  is  a 
limited  one,  and  not  general,  the  consequences  of  the  conviction 
remain  and  the  incompetency  is  not  removed.*  So  it  has  been  de- 
cided that  an  executive  act,  which  restores  a  convicted  person  to 
citizenship,  does  not  remove  the  disability  of  incompetency  which 
attached,  as  a  result  of  his  conviction.^     Similarly,  where  a  paper 


are  satisfied  the  governor's  pardon 
did  not  restore  his  competency.  It 
could  not  overrule  that  express  pro- 
vision of  the  statute  which  declares, 
most  emphatically,  that  each  and 
every  person  convicted  of  larceny. 
■  shall  be  deemed  infamous,  and  shall 
forever  thereafter  be  rendered  incap- 
able of  holding  any  office  of  honor, 
trust  or  profit,  of  voting  at  any  elec- 
tion, of  serving  as  a  .I'uror,  and  of 
giving  testimony.  (Grim.  Code, 
Scates'  Comp.  405,  §  174).  The  rule 
contended  for  by  the  defendants' 
counsel,  that  a  pardon  restores  the 
ccmpetency,  is  limited  to  cases  vpliere 
the  disability  is  a  consequence  of  the 
judgment.  But  where  the  disability 
is  annexed,  by  the  express  words  of 
the  statute,  to  the  conviction,  the 
pardon  will  not,  in  such  case,  restore 
the  competency.  It  can  only  be  dono 
by  act  of  the  legislature."  Foreman 
V.  Baldwin,  24  111.  398,  306  (1860), 
per  Breeae,  J. 

3.  Singleton  v.  State,  38  Fla.  397, 
21  So.  21,  34  L.  R.  A.  351,  56  Am. 
St.  Rep.  177  (1896);  Wood  v.  Fitz- 
gerald, 3  Oreg.  568  (1870);  Diehl  v. 
JJodgers,  169  Pa.  St.  316,  32  Atl.  424, 
47  Am.  St.  Eep.  908   (1895). 

"  In  this  possession  of  the  adjudi- 
cated cases,  we  are  left  free  to  follow 
what  seem  to  us  the  sounder  and 
more  weighty  reasons.  The  English 
distinction  is  not  substantial.  All 
penal  consequences  of  crime  whether 
by  common  law  or  by  statute  are 
equally  results  of  the  transgression  of 
the  law,  and  even  the  common  law 
consequences     are     historically     pre- 


sumed to  be  of  statutory  origin. 
There  is  no  basis  in  sound  reason  for 
including  one  and  excluding  the  other 
from  the  power  to  pardon."  Diehl 
v.  Rogers,  169  Pa.  316,  322,  33  Atl. 
424,  47  Am.  St.  Eep.  908  ( 1895 ) ,  per 
Mitchell,  J.,  after  reviewing  the  de- 
cisions. 

4.  State     V.     Timmons,     2     Harr. 
(Del.)    529    (1833). 

5.  In  this  case  the  executive  act 
Vi-as  as  follows :  "  Whereas,  Charles 
Davis  alias  Charles  Moore  has  been 
convicted  of  criminal  offenses  against 
the  laws  of  the  state  of  California, 
and  whereas  it  is  desirable  for  the  at- 
tainment of  the  ends  of  justice  that 
he  should  be  restored  to  citizenship; 
now,  therefore  I,  H.  H.  Haight,  gov- 
ernor of  said  state,  do  hereby  restore 
said  Davis  to  all  the  rights  of  citi- 
zenship possessed  by  him  before  liis 
conviction  for  the  offenses  above  re- 
ferred to.  Witness  my  hand  the  great 
seal  of  the  state  at  Sacramento  this 
17th  day  of  March,  1871,  H.  H. 
Haight,  governor,  [seal]  "Attest:  H. 
L.  Nichols,  Secretary  of  State."  The 
court  said :  "  The  governor  might 
have  pardoned  Davis  had  he  seen  fit 
— he  was  not  the  less  the  subject  of 
the  executive  power  in  that  respect 
because  he  had  already  suffered  the 
punishment  adjudged  for  his  crime. 
*  *  *  Had  he  done  so,  there  is  no 
doubt  that  his  competency  as  a  wit- 
ness would  have  been  thereby  re- 
stored. But  the  executive  act  under 
review  is  not  a  pardon,  nor  was  it 
intended  to  be  such.  It  did  not  pur- 
port to  remove  the  guilt  of  Davis,  nor 
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only  releases  and  discharges  a  prisoner  from  the  penitentiary  or 
other  place  of  confinement,  the  offense  is  said  to  remain  unpar- 
doned, and  his  incompetency  is  not  removed.^ 

A  pardon  after  serving  the  term  for  which  the  convicted  person 
was  sentenced  will  have  the  same  effect  as  one  granted  during  the 
term.^ 

Service  of  the  sentence  has  been  held  not  to,  of  itself,  operate  to 
restore  competency.* 

§  3667.  (Incompetency  of  Witnesses;  Policy  of  the  Law; 
Infamous  Crimes;  Common  Law  Rule);  Growth  of  Belief  That 

Rule  too  Strict. —  The  rule  at  common  law,  which  excluded  a 
person  as  a  witness  under  such  circumstances,  has  been,  to  a  great 
extent,  modified  both  as  a  result  of  the  tendency  of  the  judicial 
mind  ^  and  the  action  of  legislative  bodies,^  upon  the  theory  that 


wipe  away  the  infamy  by  the  law  of 
the  land  attaching  upon  him  by  rea- 
son of  his  conviction.  It  sought  to 
restore  him  to  all  the  rights  of  citi- 
zenship possessed  by  him  before  his 
conviction  of  the  offenses  '  above  re- 
ferred to,'  and  to  so  restore  him, 
while  he  yet  remained  a  coiivicteil 
felon,  and  with  the  consequent  legal 
infamy  attaching  by  law  to  that 
status.  The  stain  of  his  iniquity, 
flowing  from  his  eonvicton,  is  still 
left  upon  him  by  the  executive.  The 
judgment  of  the  law  upon  that  fact 
iii  that  the  credit  of  his  oath  is  so 
absolutely  and  effectually  destroyed 
that  he  cannot  be  trusted  to  testify 
at  all;  that  it  is  not  to  be  hoped  that 
he  will  speak  the  truth,  but  must  be 
conclusively  assumed  that  he  will  not. 
If  the  judgment  be  reversed,  the  dis- 
ability is,  of  course,  necessarily  re- 
moved; if  the  offense  be  pardoned  the 
same  consequence,  too,  would  follow. 
Put  so  long  as  the  judgment  remains, 
the  guilt  it  fixes  upon  the  convict  is 
not  taken  away,  and  the  disability 
necessarily  remains.  They  are  legally 
inseparable;  hence  it  is  held  that  if 
the  Executive  pardon  the  offense,  he 
necessarily  removes  the  disability  an- 


nexed to  it  by  law,  and  a  proviso  in- 
serted in  the  deed  of  pardon  that  tlie 
disability  shall  remain,  notwith- 
standing the  pardon  of  the  offense 
itself  is  void."  People  v.  Bowen,  43 
CaL  439,  443  (1872),  per  Wallace, 
C   J. 

6.  State  V.  ICirsehner,  23  Mo.  App. 
S49    (1886). 

7.  California. — People  v.  Bowen,  43 
Cal.  439    (1872). 

Louisiana. — State  v.  Baptiste,  26 
La.  Ann.   134    (1874). 

Nevada. — State  v.  Foley,  15  Nev. 
64,  37  Am.  Rep.  458   (1880). 

New  Hampshire. — State  v.  Blais- 
dell,  33  N.  H.   388    (1856). 

Texas. — Hernnicutt  v.  State,  18 
Tex.  App.  498,  51  Am.  Rep.  350 
11S85). 

8.  State  V.  Benoit,  16  La.  Ann. 
273  (1861)  ;  United  States  v.  Brown, 
Fed.  Cas.  No.  14,661,  4  Craneh.  C. 
C.  607  (1835);  Compare  State  v. 
Williams,  14  W.  Va.  851  (1878). 

Effect  of  statute,  see  State  v.  Wil- 
liams, 14  W.  Va.  851  (1878)  ;  United 
States  V.  Hall,  53  Fed.  352    (1892). 

§  3667-1.  "We  take  this  occasion 
also  to  call  attention  to  the  backward 
state  of  the  law  in  this  State  in  ref- 


5241 


Infamous  Ceimes. 


§  3667' 


the  court  should  receive  the  testimony  of  any  person,  who  is  men- 
tally competent,  weight  being  given  to  it  according  to  the  circum- 


erence  to  the  competency  of  the  wit- 
nesses convicted  of  felony.  The  stat- 
ues which  render  such  witnesses  in- 
competent belong  to  a  class  of  anti- 
quated laws  which  suppress  evidence, 
and  which  the  wisdom  of  modern  ages 
has  discredited  and  shown  to  be  un- 
reasonable and  injurious.  They  are 
of  the  same  class  as  the  laws  which 
formerly  forbade  the  parties  to  the 
suit  from  testifying  and  closed  the 
mouth  of  the  defendant  on  trial  for 
his  life,  and  should  be  repealed  as 
these  laws  have  been  repealed,  for 
such  matters  should  go  only  to  the 
credit  or  impeachment  of  the  witness 
— not  to  the  exclusion  of  his  testi- 
mony. There  is  no  valid  reason  why  a 
person  who  knows  anything  material 
to  the  decision  of  a  case  on  trial 
should  not  be  permitted  to  tell  it, 
whatever  may  be  its  character,  the 
jury  being  allowed  to  weigh  his  tes- 
timony in  connection  with  his  char- 
acter and  antecedents.  These  statutes 
not  only  suppress  evidence,  but  the 
application  of  them  often  presents 
difficult  and  doubtful  questions, 
which,  being  decided  in  the  hurry  of 
trial,  frequently  result  on  appeal  in 
reversals,  and  in  this  way  justice  is 
often  thwarted.  There  are  very  few 
States  that  now  retain  such  laws,  and 
we  think  our  legislators  might  well 
consider  whether  they  should  not  be 
repealed  in  this  State  also."  Vance 
v.  State,  70  Ark.  273,  68  S.  W.  37 
(1903),  per  Riddick,  J. 

"  The  tendency  of  the  judicial  mind 
is  against  objections  to  competency." 
Bickel's  Ex'rs  v.  Fasig's  Adm'r,  33 
Pa.  St.  463,  465  (1859),  per  Wood- 
ward, J. 

"  The  theory  of  the  common  law 
was  to  admit  to  the  witness  stand 
only  those  presumably  honest,  appre- 
ciating the  sanctity  of  an  oath,  unaf- 


fected as  a  party  by  the  result,  and 
free  from  any  of  the  temptations  of 
interest.  The  courts  were  afraid  to 
trust  the  intelligence  of  the  jurors. 
But  the  last  fifty  years  have  wrought 
a  great  change  in  these  respects,  and 
to-day  the  tendency  is  to  enlarge  the 
domain  of  competency  and  to  submit 
to  the  jury  for  their  consideration  as 
to  the  credibility  of  the  witness 
those  matters  which  heretofore  were 
ruled  sufficient  to  justify  his  exclu- 
sion. This  change  has  been  wrought 
partially  by  legeslation  and  partially 
by  judicial  construction."  Benson  v. 
United  States,  146  U.  S.  325,  336,  36 
L.  ed.  991,  13  S.  Ct.  60  (1893),  per 
Mr.  Justice  Brewer. 

2.  Alabama. — Wynne  v.  State,  155 
Ala.  99,  46  So.  459   ( 1908 ) . 

California. — People  v.  Willard,  93 
Cal.  483,  38  Pac.  585    (1891). 

Georgia. — Stone  v.  State,  118  Ga. 
705,  45  S.  E.  630,  98  Am.  St.  Rep. 
145  (1903). 

Indiana. — Dotterer  v.  State,  173 
Ind.  357,  88  N".  B.  689,  30  L.  E.  A.  N. 
S.  846  (1900). 

Kansas. — State  v.  Clark,  60  Kan. 
450,  56  Pac.  767   (1899). 

Kentuchy. — Illinois  Cent.  Ey.  Oo.  v. 
MeiManus'  Adm'r,  118  Ky.  780,  82 
S.  W.  399,  26  Ky.  L.  Eep.  675  (1904)  ; 
Combs  V.  Com.,  25  S.  W.  590,  15  Ky. 
L.  Eep.  660    (1894). 

Louisiiana. — State  v.  Manus,  42  Iia. 
Ann.  1194,  8  So.  305  (1890). 

Massachusetts. — Newhall  v.  Jen- 
kins, 3  Gray  563   (1854). 

Missouri. — Ex  parte  Marmaduke, 
91  Mo.  338,  4  S.  W.  91,  60  Am.  Eep. 
350   (1886). 

New    Hampshire. — Traftan    v.   Os- 
good, 74  N.  H.  98,  65  Atl.  397   (1906). 
New  York. — People  v.  McGloin,   91 
N.  Y.  241,  13  Abb.  N.  C.  173   (1883)  • 
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stances  of  each  particular  case,  the  fact  of  a  conviction  going  to  the 
credibility  of  the  witness  and  not  to  the  question  of  competency. 
This  is  certainly  a  more  enlightened  and  common  sense  view  of  the 
situation,  thus  presented.  That  a  person,  so  convicted,  will,  as  a 
result  of  the  infamy  attached  to  the  commission  of  the  crime, 
suffer,  so  far  as  his  credibility  may  be  concerned,  is  unquestioned. 
Yet  it  seems  to  be  going  to  an  exterme  to  say  that  he  is  thereby 
rendered  incompetent.  Such  a  view  is  certainly  not  consistent 
with  the  tendency  of  the  modern  law  of  evidence  to  pull  down  the 
crude  and  illogical  barriers,  raised  by  the  early  common  law,  and 
which  hindered  courts  in  the  administration  of  justice.  The  real 
purpose  of  the  courts  being  the  discovery  of  truth,  the  testimony  of 
such  persons  should  be  received,  under  proper  conditions  of  rele- 
vancy, the  fact  of  taint  attached  to  them,  as  a  result  of  their  crim- 
inal acts,  being  allowed  as  proper  to  be  considered  upon  the  ques- 
tion of  their  credibility. 

§  3668.  (Incompetency  of  Witnesses;  Policy  of  tfie  Law; 
Infamous  Crimes;  Common  Law  Rule;  Growth  of  Belief  Ttiat 
Rule  too  Strict) ;  Legislative  Provisions. — As  we  have  stated  in 
the  preceding  section  the  common,  law  rule  excluding  as  incom- 
petent persons  who  had  been  convicted  of  infamous  crimes  has  been 
much  modified  in  recent  times  by  statute.  A  frequent  legislative 
provision  is  that  though  a  person  may  have  been  convicted  of  a 
criminal  offense  he  may,  nevertheless,  be  a  competent  witness,  but 
that  such  conviction  may  be  proved  and  considered  as  bearing  upon 
his  credibility.^  Such  an  enactment  is  not  to  be  regarded  as  viola- 
Donahue  V.  People,  56  N.  Y.  208  "  We  must  consider  the  question, 
<1874).                                                            also,  in  the  light  of  modern  legisla- 

Olclahoma. —WeWs  v.  Territory,  15  tio"  and  ^^^  tendency  of  the  courts 
Okl.  19.5,  81  Pac.  425    (1905).  *»  broaden  the  field  of  competency  of 

witnesses  and  to  restrict  that  of  in- 
competency. Therefore  no  witness, 
who    has    been    convicted   of   a    crime, 

Wa^hington.-BWU  v.  Pearson,  37  ^,^^^,^  ^^  excluded  from  the  witness 
Wash.  405,  79  Pac.  985    (1906)..  ^^^„^_     ^,_^,^^^    ^^^^^^     principles     or 

Wisconsm.— Sutton  i.  Fox,  55  Wis.  precedents  absolutely  force  such  a 
531,  13  N.  W.  477,  42  Am.  Ecp.  744  eonstruction."  United  States  v.  Sims, 
(1883).  161    Fed.    1008,    1010     (U.    S.    C.    C. 

United  States. — Hopt  v.  People,  110      1907),  per  Hundley,  .J. 
"U.  S.  574,  4  S.  Ct.  202,  28  L.  ed.  262  §  3668-1.     See  ca3?s  cited  in  preced- 

(1883).  ing  section. 


Virginia. — Johnson      v.      Com, 
Gratt.  581    (1845). 
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tive  of  a  constitutional  provision  which  secures  to  a  party  in  a 
civil  action,  a  jury  trial,  or  of  one  vesting  in  certain  courts  the 
judicial  power  of  the  state.^  JSTor  is  such  a  statute  ex  post  facto 
in  its  operation  as  to  offenses  committed  prior  to  its  passage.® 


2.  "Notwithstanding  the  ingenuity 
and  earnestness  of  the  argument,  we 
are  unable  to  comprehend  how  a  stat- 
ute, which  simply  removes  a  statutory 
or  common  law  disability  of  a  witness, 
can  by  any  possibility  violate  either 
of  these  provisions  of  the  constitu- 
tion. It  is  no  more  a  violation  of  the 
constitutional  privilege  of  a  trial  by 
jury  than  any  other  law  which  re- 
moves a  disability  which  excluded  a 
person  as  a  witness  at  the  time  the 
constitution  was  adopted,  and  we  are 
not  aware  that  any  law  removing 
euch  disability  has  ever  been  held  by 
any  court  to  violate  that  provision; 
nor  do  we  find  that  any  writer  on 
constitutional  law  has  ever  suggested 
that  such  legislation  was  a  violation 
of  the  right  of  trial  by  jury.  On  the 
contrary,  all  such  laws  tend  to  give 
fcrce  to  that  provision  enlarging  the 
means  of  presenting  to  tho  jury  .ill 
the  evidence  which  tends  to  sustain 
either  the  plaintiff's  cause  of  action 
or  the  defendant's  defense.  They  give 
efficiency  to  that  provision  rather 
than  defeat  it.  Nor  are  we  able  to 
understand  how  the  appearance  of  a 
•conviction  in  court  as  a  witness  tends 
to  destroy  or  lesson  the  judicial  power 
which  the  constitution  has  vested  in 
it.  The  witness  may  be  obstinate,  or 
insolent  and  abusive,  and  it  may  be 
■difficult  for  the  court  to  preserve  its 
dignity  or  to  adequately  punish  the 
oiTender,  but  such  possible  inconven- 
ience cannot  be  said  to  divest  the 
court  of  any  judicial  power  vested  in 
it  by  the  constitution.  *  *  *  A 
law  which  simply  removes  the  disabil- 
ity of  a  witness  does  not  impair  the 
right  of  trial  by  jury,  or  divest  the 
courts   of   the   state"  of   any  judicial 


power  vested  in  them  by  the  constitu- 
tion." Sutton  v.  Fox,  55  Wis.  531, 
540,  13  N.  W.  477,  43  Am.  Rep.  944 
(1883),  per  Taylor,  J. 

3.  "  It  is  insisted  that  the  act  of 
1883,  construed,  would,  as  to  this 
case,  be  an  ex  post  facto  law,  within 
the  meaning  of  the  constitution  of  the 
United  States,  in  that  it  permitted 
the  crime  charged  to  be  established 
by  witnesses  whom  the  law,  at  the 
time  the  homicide  was  committed, 
made  incompetent  to  testify  in  any 
case  whatever.  •  »  *  Statutes 
which  simply  enlarge  the  class  of  per- 
sons who  may  be  competent  to  testify 
in  criminal  cases  are  not  ex  post  facto 
in  their  application  to  prosecutions 
for  crimes  committed  prior  to  their 
passage;  for  they  do  not  attach  crim- 
inality to  any  act  previously  done, 
and  which  was  innocent  when  done; 
nor  aggravate  any  crime  theretofore 
committed;  nor  provide  a  greater 
punishment  therefor  than  was  pre- 
scribed at  the  time  of  its  commission ; 
nor  do  they  alter  the  degree,  or  lessen 
the  amount  or  measure,  of  the  proof 
which  was  made  necessary  to  convic- 
tion when  the  crime  was  committed. 
The  crime  for  which  the  present  de- 
fendant was  indicted,  the  punishment 
prescribed  therefor,  and  the  quantity 
or  the  degree  of  proof  necessary  to 
establish  his  guilt,  all  remained  un- 
affected by  the  siibsequent  statute. 
Any  statutory  alteration  of  the  legal 
rules  of  evidence  which  would  author- 
ize conviction  upon  less  proof,  in 
amount  or  degree,  than  was  required 
when  the  offence  was  committed, 
might,  in  respect  of  that  offence,  be 
obnoxious  to  the  constitutional  inhi- 
bition upon  ex  post  facto  laws.     But 
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§  3669.  (Incompetency  of  Witnesses;  Policy  of  the  Law); 

Interest,  etc. —  Under  the  practice  at  common  law  it  was  deemed 
that  persons  who  were  interested  or  were  parties  to  the  proceed- 
ings, were,  by  reason  of  such  fact,  so  tinder  the  temptation  to  testify 
falsely  that  they  should  be  rejected.-'    This  rule,  although  followed 


alterations  which  do  not  increase  the 
punishment,  nor  change  the  ingredi- 
ents of  the  offence  or  the  ultimate 
facts  necessary  to  establish  guilt,  but 
— ^leaving  untouched  the  nature  of  the 
crime  and  the  amount  or  degree  of 
proof  essential  to  conviction — only  re- 
move existing  restrictions  upon  the 
competency  of  certain  classes  of  per- 
sons as  witnesses,  relate  to  modes  of 
procedure  only,  in  which  no  one  can 
be  said  to  have  a  vested  right,  and 
which  the  State,  upon  grounds  of  pub- 
lic policy,  may  regulate  at  pleasure. 
Such  regulations  of  the  mode  in 
which  the  facts  constituting  guilt 
may  be  placed  before  the  jury,  can  be 
made  applicable  to  the  prosecutions 
or  trials  thereafter  had,  without  ref- 
erence to  the  date  of  the  commission 
of  the  oflFence  charged."  Hopt  v.  Peo- 
ple, 110  U.  S.  574,  4  S;  C5t.  202,  38 
L.  ed.  263  (1883),  per  Mr.  Justice 
Harlan. 

§  3669-1.  Alabama. — Kornegay  v. 
Salle,  12  Ala.  534  (1847)  ;  Turner  v. 
Lazarus,  6  Ala.  875  (1844);  Strong's 
Ex'rs  V.   Finch,  Minor   356    (1824). 

Arkansas. — MoCarron  v.  Cassidy, 
18  Ark.  34  (1856)  ;  Pryor  v.  Eyburn, 
16  Ark.  671   (1855). 

California. — Soule  v.  Dawes,  6  Cal. 
473^(1856). 

Gannecticut. — Weed  v.  Bishop,  7 
Oonn.  128  (1828)  ;  Fairchild  v.  Beach, 
1  Day  266  (1804)  ;  Johnson  v.  Gunn, 
8  Root  130  (1794)  ;  Filming  v.  Batea, 
1  Root  129    (1789). 

Delaware. — McDowell  v.  Bank  of 
Wilmington  &  Brandywine,  2  Del.  Ch. 
1    (1833). 

Florida. — Hooker  v.  Johnson,  8  Fla. 
453    (1859). 


Georgia. — Rome  v.  Dickerson,  13 
Ga.  302  ( 1853 )  ;  Adams  v.  Barrett,  3 
Ga.  277   (1847). 

Illinois. — Lucas  v.  Spencer,  27  HI. 
15    (1861). 

Indiana. — Whelchell  v.  State,  33 
Ind.  89  (1864);  Jacob  v.  Finkel,  7 
Blackf.  433  (1845). 

Iowa. — State  v.  LofFer,  38  Iowa  422 
( 1874 )  ;  Hickman  v.  Sloan,  2  Iowa  64 
(1856). 

Kentucky. — Murphy  v.  Hubble,  3 
Duv.  247  (1866)  ;  Athey  v.  McHenry, 
6  B.  Mon.  50  (1845);  Hunter  v. 
Gatewood,  5  T.  B.  Mon.  268    (1827). 

Louisiana. — Succession  of  Weigel, 
18  La.  Ann.  49  (1866)  ;  Macarty  v. 
Roach,  7  Rob.  357    (1844). 

Maine. — Cushman  v.  Downing,  29 
Me.  459  (1849),;  Potter  v.  Titcomb, 
11  Me.  157  (1834)  ;  Hale  v.  Smith;  6 
Greenl.  416   (1830). 

Maryland. — Walts  y.  Garrett,  3 
Gill.  &  J.  355    (1831). 

Massachusetts. — Binney  v.  Mer- 
chant, 6  Mass.  190   (1810). 

Michigan. — Bassett  v.  Hathaway,  9 
Mich.  28   (1800). 

Mississippi. — Garner  v.  Myrick,  30 
Miss.  448  (1855)  ;  Moore  v.  McKie,  5 
Sm.  &  M.  238   (1845). 

Missouri. — Todd  v.  Boone  C!ounty, 
8  Mo.  431   (1841). 

New  Hampshire. — Rideout  v.  New- 
ton, 17  N.  H.  71  (1845);  Kingsbury 
V.  Smith,  13  N.  H.  109   (1843), 

New  Jersey. — Foodruff  v.  Daggett, 
20  N.  J.  L.  526  (1845);  La  Rue  v. 
Boughaner,  4  N.  J.  L,  104  (1818). 

New  York. — City  Bank  of  Brooklyn 
V,  McChesney,  20  N.  Y.  240  (1859); 
Strong  V.  Grannis,  26  Barb.  123 
(1857)  ;  Newell  v.  Salmons,  33  Barb. 
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in  all  its  strictness,  nevertheless,  was  the  subject  of  criticism  bj 
the  courts  at  various  times.  The  view  gradually  began  to  prevail 
that  persons  were  not,  from  the  mere  fact  of  interest,  so  iniluenced 
that  their  testimony  should  be  rejected,  as  unworthy  of  credit. 
The  fact  that  the  great  majority  of  witnesses  were  honest  began  to 
be  regarded  as  more  consistent  with  human  experience.  The  ob- 
ject of  the  court  being  the  discovery  of  truth,  the  question  con- 
stantly confronted  legal  tribunals  whether  such  an  arbitrary  rule 
of  exclusion  aided  the  court  in  arriving  at  its  ultimate  object. 
The  belief  gradually  grew  that  such  rejection  was  contrary  to  ex- 
perience and  that  so  broad  a  rule  of  exclusion  should  be  swept  aside 
and  the  testimony  of  such  persons  received  as  better  tending  to  an 
ascertainment  of  truth  and  the  administration  of  justice  by  the 
courts.  As  this  view  gained  strength,  so  gradually  the  aid  of 
legislative  bodies  was  invoked  to  remedy  the  situation,  undl  finally 
the  exclusion  of  such  persons  as  incompetent,  because  of  interest, 
only  became  of  importance  from  a  historical  standpoint. 

§  3670.  (Incompetency  of  Witnesses;  Policy  of  tfie  Law; 
Interest,  etc.) ;  Survivors. —  In  removing  the  disqualification  on 
account  of  interest  legislative  bodies  have,  as  a  general  rule, 
deemed  it  advisable  to  make  an  exception  in  the  case  of  the  sur- 

647   (1856)  ;  Jayckaon  v.  Hills,  8  Oow.  Texas. — Bass  v.  Peevey,  33  Tex.  295 

S90    (1828).  (1858);     Johnson     v.    Alexander,     14 

'North   Carolina. — ^Rogers  v.   Mabe,  Tex.  383    (1855);   Osborn's  Adm'x  v. 

15  N.  C.   180    (1833);   Smallwood  v.  Cummiiigs,  4  Tex.  10  (1878). 

Mitchell,  3  N.  C.  145   (1801).  Vermont. — Stimson    v.     Cummings, 

OUo.—RaXe  v.  Wetmore,  4  Ohio  St.  15  Vt.  477  (1843). 

600   (1855).  Virginia. — Adams      v.      Martin,      8 

Pennsylvania. — Camp  v.  Stark,  *81  Gratt.   107    (1851);   Masters  v.  Var- 

Pa.    St.    335     (1875);    Buchanan    v.  ner's  Exr's,  5  Gratt.  168,  50  Am.  Dec. 

Buchanan,    46    Pa.    St.    186     (1863);  114    (1848);    Sitlington   v.    Brown,    7 

Little     V.     Clarke,    36    Pa.     St.     114  Leigh.  371   (1836)  ;  Jones  v.  Raine,  4 

(1859)  ;  Taylor  V.  Henderson,  17  Serg.  Rand.     386      (1826);     Waggoner     v. 

&  R.  453   (1838).  Gray,  3  Hen.  &  M.  603   (1808). 

South    Carolina. — Holland    v.    Ing-  Wisconsin. — Runey  v.  Thompson,  1 

ram,  6  Rich.  L.  50   (1853)  ;  Brown  v.  Pin.  506   (1845). 

O'Brien,  1  Rich.  L.  368,  44  Am.  Dec.  United   States. — Reeoe   v.   Johnson, 

254     (1845);     Saunders    v.    Addis,    1  Fed.    Gas.   No.    11,633a    (1829);    The 

Bailey  49   (1828).  Neptune,      Fed.      Cas.      No.      10,120 

Tennessee. — Day    v.     McGinnis,     1  (1847)  ;   Innis  v.  Miller,  2  Dall.   50, 

Heisk.  310   (1870);   Philips  v.  Henry,  1  L.  ed.  384   (1790). 
2    Head.    133     (1858);    Netherton    v. 
Robertson,  3  Hayw.  89   (1816). 
40 
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vivor  of  a  transaction,^  upon  the  theory  that,  as  the  mouth  of  one  of 
the  parties  had  been  closed  by  death  or  incapacity,  it  would  tend  to 
jeopardize  the  estates  of  such  persons  to  permit  the  survivor  to  give 
his  version  of  an  affair  in  which  both  had  been  interested.  Again 
it  is  the  same  old  fear  of  perjury  which  dominates  sound  reason. 
The  wisdom  of  permitting  such  acts  to  remain  in  force  may  well 
be  questioned;  in  fact  much  the  same  objection  exists  why  they 
should  be  relegated  to  the  past  as  existed  in  the  case  of  incom- 
petency by  reason  of  interest.  True  they  tend  to  protect  the  estates 
of  persons,  deceased  or  incapacitated,  but  too  much  so.  In  doing 
this  they  ignore  the  fact  that  they  are,  at  the  same  time,  to  an 
equal,  if  not  greater  extent,  depriving  living  persons  of  rights  to 
which  they  may  be  entitled,  by  establishing  an  arbitrary  rule  of 
exclusion.  It  seems  strange  that,  in  view  of  the  acknowledged  and 
recognized  advantages  which  have  been  gained  by  sweeping  aside 
the  barriers  of  the  common  law  respecting  competency,  such  a 
situation  should  be  allowed  to  exist.^  It  is  the  old  giant,  mis- 
named "  policy  of  the  law  "  or  "  public  policy,"  which  for  so  long 


§  3670-1.  See  the  various  statutes 
of  the  different  States. 

8.  "  We  cannot  say  that  it  was  the 
purpose  of  the  legislature  to  exclude 
all  evidence  merely  because  the  wit- 
ness from  whose  lips  it  might  fall 
wouid  enjoy  the  advantage  of  testify- 
ing to  a,  transaction  with  a  deceased 
person,  who  on  that  account  could  not 
confront  and  contradict  him;  stat- 
utes which  exclude  testimony  on  this 
ground  are  of  doubtful  expediency. 
There  are  more  honest  claims  defeated 
by  them  by  destroying  the  evidence  to 
prove  such  claim  than  there  would  be 
fictitious  claims  established  if  all 
sucli  enactments  were  swept  away, 
and  all  persons  rendered  competent 
witnesses.  To  assume  that  in  that 
event  many  false  claims  would  be  es- 
tablished by  perjury  is  to  place  an 
exceedingly  low  estimate  on  human 
nature,  and  a,  very  high  estimate  on 
human  ingenuity  and  adroitness.  He 
who  possesses  no  evidence  to  prove 
his  case  save  that  which  such  a  stat- 


ute declares  incompetent  is  remedi- 
less. But  those  against  whom  a  dis- 
honest demand  is  made  are  not  left 
utterly  unprotected  because  death  has 
sealed  the  lips  of  the  only  person  who 
can  contradict  the  survivor,  who  sup- 
ports his  claim  with  his  oath.  In  the 
legal  armory  there  is  a  weapon  whose 
repeated  thrusts  he  will  find  it  dif- 
ficult, and  in  many  cases  impossible, 
to  parry  if  his  testimony  is  a  tissue 
of  falsehoods — the  sword  of  cross- 
examination.  For  these  reasons, 
which  lie  on  the  very  surface  of  this 
question  of  policy,  we  regard  it  as 
a  sound  rule  to  be  applied  to  the  con- 
struction of  statutes  of  the  character 
of  the  one  whose  interpretation  is  liere 
involved,  that  they  should  not  be  ex- 
tended beyond  their  letter  when  the 
effect  of  such  extension  will  be  to  add 
to  the  list  of  those  whom  the  act  ren- 
ders incompetent  as  witnesses."  St. 
John  V.  Lofland,  5  N.  D.  140,  143,  64 
N.  W.   930   (1895),  per  Corliss,  J. 
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a  time  held  judicial  tribunals  in  its  grasp,  causing  them  to  close  so 
many  avenues  leading  to  the  administration  of  justice,  for  fear  of 
perjury,  and  which  still  remains  tottering  and  feeble,  apparently 
nearing  the  end. 

§  3671.  (Incompetency  of  Witnesses;  Policy  of  the  Law); 

Judges. — An  instance  of  where  a  person  offered  as  a  witness  has 
been  excluded,  on  the  ground  of  public  policy,  occurs  in  the  case 
of  a  judge  whose  testimony  is  desired  in  the  court  of  which  he  is 
sole  judge.  ^  It  is  said  that  both  the  dignity  of  the  courts  and  the 
administration  of  justice  could  permit  of  no  other  course ;  that  to 
permit  a  judge  to  so  act  would  allow  him  to  pass  upon  the  admissi- 
bility of  his  testimony,  his  credibility  if  questioned,  and  the  range 
of  his  examination  and  cross-examination  and  that  siich  a  proce- 
dure would  lead  to  ridicule  and  scandal,  and  to  lower  the  dignity 
of  judicial  tribunals.  Much  the  same  situation  as  that  referred 
to,  has  been  considered  as  existing  where  the  judge,  whose  testi- 
mony is  desired,  is  a  member  of  a  court  which  is  composed  of  more 
than  one  judge.  In  such  a  case  it  seems  that,  if  his  action  is  not 
required,  he  may  be  permitted  to  testify,  though,  in  such  a  case, 
the  proper  course  for  him  to  pursue  would  be  to  decline  to  return 
to  the  bench.^     If,  however,  his  services  are  needed  as  a  member 

§    3671-1.       Alabama. — Dabney    v.  was   bound   to   discharge,   and   which 

Mitchell,  66  Ala.  495   (1880).  he  alone  could  discharge,  inconsistent 

Arkansas. — Rogers  v.  State,  60  with  the  relation  of  an  affiant,  or  wit- 
Ark.  76,  29  S.  W.  894,  31  L.  R.  A.  465,  ness.  If  his  competency  as  a  witness 
46  Am.  St.  Rep.  154   (1894).  was   assailed,   that  question   he   must 

Georgia. — Baker    v.    Thompson,    89  as  judge  lui,ve  decided.     If  his  credi- 

Ga.  486,   15   S.  E.  644    (1892).  bility    was    impeached,    as    judge,    he 

Kansas. — Gray  v.  Crockett,  35  Kan.  must  have  decided  whether  his  credit 

66,  10  Pae.  453   (1886).  was    impaired,   or   destroyed,   or   sus- 

Netv    York. — Morse    v.    Morse,    11  tained.     His  own  testimony,  he  must 

Barb.  510   (1851).  have  compared  with  that  of  the  other 

Washington. — Waitland    v.     Zanga,  witnesses;   and  such  a  comparison,  it 

14  Wash.  92,  44  Pac.  117   (1896).  is  not  to  be  supposed,  could  have  been 

Compare  Babin  v.  Nolan,   10  Rob.  made  impartially.    We  are  of  opinion, 

373   (1845)    (statute).  the  judge  properly  ruled  that  his  affi- 

"  Though,  in  this  case,  the  affidavit  davit  was   inadmissible."     Dabney  v. 

of  the  presiding  judge  was  taken  be-  Mitchell"  66  Ala.  495,  503  (1880),  per 

fore   an   officer    having    authority   to  2.  People  v.  Dohring,  59  N.  Y.  374 

take    and    certify    affidavits,    and    he  ( 1874 ) . 

was  not  under  the  necessity,  as  judge  3.  People  v.  Dohring,  59  N.  Y.  374 

of  administering  to  himself  an  oath  (1874)  ;  People  v.  Miller,  2  Park.  Cr. 

as  a  witness,  there  remained  duties  he  (N.  Y. )   197  (1854). 
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of  the  court  many  of  tbe  American  decisions  seem  to  regard  it  as 
decidedly  improper  for  him  to  testify.  This  is  the  view  which 
is  frequently  taken  of  such  a  situation  and  he  is  accordingly  de- 
clared to  be,  on  grounds  of  public  policy,  incompetent  as  a  witness.^ 
Thus  in  one  of  the  earlier  cases  in  New  York  where  it  was  desired 
to  put  a  county  judge,  who  was  a  necessary  member. of  the  court, 
upon  the  stand,  his  exclusion  as  a  witness  was  held  to  be  proper, 
it  being  declared  that  he  could  not  act  in  the  double  capacity  of 
judge  and  witness.*  This,  however,  does  not  seem  to  be  in  accord 
with  the  early  English  practice^  and,  in  an  earlier  part  of  this 
work  where  the  question  is  more  fully  considered,®  we  have  re- 
marked, in  conclusion,  that  the  objections  to  such  testimony  seem 
rather  chimerical  than  sound,  that  the  right  of  a  party  to  prove 
his  case  is  paramount  and  to  protect  a  litigant  in  its  enjoyment 
constitutes  a  primary  object  of  administration  and  that  an  inhar- 
monious and  irrelegant  administration  may  well  be  deemed  a 
venial  fault  as  compared  with  the  absolute  denial  of  all  justice 
involved  in  refusing  a  party  the  right  to  use  the  only  available 
means  of  proving  his  case.'' 

§  3672.  (Incompetency  of  Witnesses;  Policy  of  the  Law); 

Jurors. — A  very  similar  objection  to  the  admission  of  the  testi- 
mony of  a  juror  has  been  made  as  has  been  raised  in  the  case  of 
the  testimony  of  a  judge.-'  In  this  case  also,  as  has  been  remarked 
in  an  earlier  part  of  this  work,  the  evidence  of  a  juror  is  either 
formal  or  material;  if  formal  no  prejudice  is  apt  to  arise  to  the 

"  If  a.  judge  is  put  upon  the  stand  tempt?    The  first  would  be  unseemly, 

as  a  witness,  he  has  all  the  rights  of  if  not  unlawful,  for  it  would  be  pass- 

a  witness,  and  he  is  subject  to  all  th«  ing    judicially    upon    his    own    ease, 

duties  and  liabilities  of  a  witness.     It  The  last  would  disorganize  the  court 

may  chance,  that  he  may  for  reasons  and   suspend   its   proceedings."     Peo- 

sufficient  for  himself,  but  not  suiEci-  pie   v.   Dohring,    59   N.   Y.    374,   379 

ent  for  another  of  equal  authority  in  (1874),  per  Folger,  J. 

the  court,  decline  to  answer  a  ques-  A  member  of  a  board  of  referees  is 

tion  put  to  him,  or  in  some  other  way  subject  to  the  same   rule.     M'orss  v. 

bring    himself    in    conflict    with    the  Morss,  11  Barb.   (N.  Y.)    510  (1851). 

court.      Who    shall    determine    what  4.  People  v.  Miller,  2  Park.  Cr.  (N. 

course  shall  be  taken  with  him ?  Shall  Y.)   197   (1S54). 

he  return  to  the  bench  and  take  part  S.  Supra,  §  575. 

in  disposing  of  the  interlocutory  ques-  6.  Supra,  §§  575-579. 

tion  thus'  arising,   and  upon  the  de-  7.  Supra,  §  579. 

cision   being   made,    go   back    to   the  §  3672-1.     Supra,  §§  582,  3671. 
stand,   or   go   into   custody   for   con- 
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opposing  party,  and  if  the  evidence  is  material,  any  mischief  can 
be  prevented  by  the  simple  expedient  of  challenging  the  juror,  as 
has  repeatedly  been  held  or  provided  by  statute.^ 

Grand  jurors  are  frequently  allowed  to  testify  in  regard  to  what 
took  place  before  them  as  members  of  the  grand  jury,^  having  ref- 
erence more  particularly  to  a  contradiction  of  the  testimony  of  a 
witness  on  the  trial.*  Such  a  person  has  also  been  permitted  to 
testify  where  he  possesses  knowledge  in  respect  to  the  offense 
charged." 


2.  Infra,  §§  581,  583. 

3.  Indiana. — Burdick  v.  Hunt,  43 
Ind.  381   (1873). 

Kansas. — State  v.  Campbell,  73 
Kan.  688,  85  Pac.  784,  9  L.  E.  A.  (N. 
S.)    533   (1906). 

Kentucky. — ^White  v.  Fox,  1  Bibb. 
369,  4  Am.  Dec.  643    (1809). 

Maine.— In  re  Law,  4  Greenl.  380, 
16  Am.  Dec.  371    (1837). 

Mississippi. — Rocco  v.  State,  37 
Miss.  357  (1859);  Sands  v.  Eobison, 
13  Sm.  &  M.  704,  51  Am.  Dee.  133 
(1849). 

Oregon. — State  v.  Moran,  15  Oreg. 
362,  14  Pac.  419  (1887). 

Pennsylvania. — Com.  v.  Green,  136 
Pa.  St.  531,  17  Atl.  878,  12  Am.  St. 
Rep.  894  (1888)  ;  Huidehoper  v.  Col- 
ton,  3  Watts  56   (1834). 

Tennessee. — Jones  v.  Turpin,  6 
Heisk.  181  (1871). 

Utah. — People  v.  Reggel,  8  Utah 
31,  38  Pac.  955   (1893). 

4.  Kentucky. — Pritchett  v.  Frisby, 
113  Ky.  639,  33  Ky.  L.  R.  3035,  66 
S.  W.  503  (1903). 

Maine. — ^State  T.  Benner,  64  Me. 
267   (1874). 


Maryland. — Izer  v.  State,  77  Md. 
110,  36  Atl.  283   (1893). 

Massachusetts. — Com.  v.  Mead,  13 
Gray  167,  71  Am.  Dec.  741   (1858). 

Missouri. — State  v.  Thomas,  99  Mo. 
335,  12  S.  W.  643  (1889);  State  v. 
Rogsdale,  59  Mo.  App.  590  (1894). 

Nevada. — State  v.  Logan,  1  Nev. 
509   (1865). 

New  Hampshire. — State  v.  Wood,  53 
N.  H.  484  (1873). 

Oregon. — State  v.  Brown,  28  Oreg. 
147,  41  Pac.  1043   (1895). 

Pennsylvania. — Gordon  v.  Com.,  93 
Pa.  St.  216,  37  Am.  Rep.  672  (1879). 

Tennessee. — Crocker  v.  State,  Meigs 
127   (1838). 

Texas. — Canton  v.  State,  13  Tex. 
App.  139   (1883). 

Utah. — United  States  v.  Kirkwood, 
5  Utah  123,  13  Pac.  234  (1886). 

United  States. — ^United  States  v. 
Charles,  Fed.  Cas.  No.  14,786   (1813). 

Compare  Loveland  v.  Cooley,  59 
Minn.  359,  61  N.  W.  138  (1894); 
Kennedy  v.  Halladay,  105  Mo.  34,  16 
S.  W.  688  (1891)  ;  Tindle  v.  Nichols, 
20  Mo.  336   (1855). 

5.  State  V.  McDonald,  73  N.  C.  346 
(1875). 
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CHAPTER  LXIV. 

Ikcompeteitct  oe  Witkesses  ;  Race. 

Incompetency  of  witnesses. 
Race,  3673. 

Chinese,  3674. 
Indians,  3675. 
Negroes,  3676. 

§  3673.  (Incompetency  of  Witnesses)  ;  Race. —  In  the  United 
States,  owing  to  prejudice  against  members  of  certain  races  in 
particular  sections,  as  a  result  of  a  strong  belief  in  tbeir  tendency 
to  conceal  the  truth  and  testify  falsely  in  matters  of  interest  to 
them,  laws  were  passed  disqualifying  them  as  witnesses,  with  refer- 
ence particularly  to  their  testimony  against  white  persons.  In  an 
early  California  case  the  court  in  its  opinion  expressed  a  strong 
dissent  from  such  exclusionary  laws  and  the  language  used  therein 
is  of  value,  as  showing  the  general  tendency  in  the  courts  to  remove 
restrictions  upon  the  competency  of  witnesses  as  an  aid  in  the  dis- 
covery of  truth.  The  following  was  the  language  used:  ".Many 
radical  changes  in  the  law  relating  to  the  competency  of  witnesses 
have  been  adopted  within  the  last  few  years,  and  tests,  which  to 
many  jurists  of  the  present  day,  at  least,  and  probably  will  to  all 
of  coming  generations,  appear  absurd,  have  been  abolished.  There 
is  room  for  further  improvement  in  the  same  direction.  The  object 
of  admitting  the  testimony  of  any  class  of  witnesses  is  to  ascertain 
the  truth;  and,  to  surely  attain  that  object,  it  is  necessary  to  ex- 
haust all  sources  of  information.  A  Chinaman  knows  the  facts 
which  he  observes  as  well  as  any  other  person,  and  can  relate  the 
facts  within  his  knowledge,  if  so  disposed.  There  can  be  no 
rational  principle  iipon  which  he  should  be  prohibited  from  stating, 
as  a  witness,  what  he  knows,  unless  it  be  that  he  is  notoriously 
untruthful,  or  that  his  prejudices  in  favor  of  his  own,  and  against 
other  races,  are  such  as  to  make  it  doubtful  whether  the  truth 
can  be  extracted  from  him — that  is  to  say,  unless  the  possibility, 
or  even  the  probability,  that  he  will  often  testify  falsely  is  a 
rational  ground  of  exclusion.    But,  if  this  be  a  rational  ground  of 
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exclusion  it  "would  seem  to  apply,  in  a  greater  or  less  degree,  to 
people  of  all  nations.  It  is  only  a  question  of  degree,  and  not  of 
principle.  Those  who  have  been  long  connected  with  the  admin- 
istration of  justice,  must  be  sensible  that,  there  is,  in  the  course 
of  judicial  proceedings,  a  very  large  amount  of  utterly  false,  or 
grossly  perverted  testimony  obtained  from  witnesses,  now,  and 
heretofore,  competent.  Yet  the  most  notorius  liar  in  the  commu- 
nity, so  far  as  competency  is  concerned,  stands  before  the  law 
upon  an  equality  with  the  most  truthful.  His  character  for  truth 
and  veracity  may  be  impeached  beyond  the  possibility  of  doubt, 
yet  his  testimony  goes  to  the  jury,  and  they  are  to  judge  of  its 
credibility  and  weight.  This  objection,  so  far  as  the  principle 
upon  which  the  competency  of  witnesses  rests  is  concerned,  lies 
against  all  classes  of  men  alike,  and,  as  before  remarked,  it  can, 
at  most,  be  only  a  question  of  degree.  The  juror  is  as  competent 
to  judge  of  the  credibility  of  one  class  of  men  as  another.  The 
same  faculties  are  brought  into  exercise,  and  the  same  tests  applied 
in  both  cases.  By  making  all  classes  competent  to  state  what  they 
knew,  and  leaving  the  credibility  of  the  testimony  to  be  deter- 
mined by  the  jury,  all  the  sources  from  which  truth  can  be  drawn 
will  be  open  to  examination,  while,  by  the  exclusion  of  certain 
classes,  the  very  fountains  of  evidence  are  withdrawn  from  all 
scrutiny,  and  the  truth,  in  very  many  cases,  made  absolutely  un- 
attainable. Can  there  be  any  rational  doubt  as  to  which  test  of 
competency  will  of  necessity  be  most  conducive  to  the  evolution  of 
truth  ?  Where  all  civilized  men  are  competent  witnesses,  without 
regard  to  character  or  race,  there  is  a  possibility,  it  is  true,  that, 
in  some  instances,  the  truth  may  not  be  obtained,  but  this  is 
equally  true  where  competency  is  limited  to  a  particular  class,  and 
doubtless  sometimes* now  results  in  practice;  while  on  the  other 
hand,  with  a  large  class  rendered  incompetent,  in  a  very  great 
number  of  cases,  the  truth  may  not  only  not  be  attained,  but  its 
attainment  will  necessarily  be  rendered  absolutely  impossible."  ^ 

§  3674.  (Incompetency  of  Witnesses) ;  Race,  Chinese. — Aside 
from  statutes,  the  general  rule  seems  to  be  that,  if  a  Chinaman 
satisfies  the  court  of  his  understanding  of  the  obligation  of  an  oath, 
he  will  be  received,  although  his  ideas  upon  the  subject  of  a  su- 

§  3673-1.     People  v.  Jones,  31  Oal.   565,  573   (1867),  per  Sawyer,  J. 
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preme  being  may  be  somewhat  crude  and  seem  absurd  to  us.' 
Early  in  the  history  of  California  a  prejudice  arose  against  the 
Chinese  race, .  mainly  as  a  result  of  the  labor  situation  on  the 
Pacific  coast.  In  consequence  thereof  laws  were  enacted,  which 
excluded  Chinese  from  testifying  in  the  courts  of  that  state  ^  and 
were  enforced  for  several  years.  In  the  early  reports  in  that  juris- 
diction, even  before  the  Chinese  were  expressly  excluded  by  legis- 
lative enactment,  it  seems  that  a  member  of  that  race  was  excluded, 
as  being  an  "  Indian  "  within  the  meaning  of  a  statute  providing 
that  "  no  Indian  or  Negro  shall  be  allowed  to  testify  in  any  action 
in  which  a  white  person  is  a  party."  *  This  disqualification  has  not 
been  in  force  for  many  years  in  that  jurisdiction. 

§  3675.  (Incompetency  of  Witnesses;  Race);  Indians. —  In- 
dians have,  also,  in  the  past  been  the  subject  of  similar  action  by 
legislative  bodies,  their  testimony  being  rejected  under  the  laws 
in  some  jurisdictions.'  The  tendency,  however,  of  not  excluding 
such  persons  was  early  indicated,^  and  their  exclusion  is  practically 
a  thing  of  the  past. 

Under  such  a  statute  it  has  been  decided  that  the  term  "  In- 
dians "  does  not  include  members  of  the  Japanese  race.® 

§  3676.  (Incompetency  of  Witnesses;  Race);  Negroes. — 
Prior  to  the  abolition  of  slavery,  as  a  result  of  the  Civil  War,  in 

§  3674-1.     Green  v.  State,  71   Ga.  2.  People   v.    Washington,    36    Cal. 

487    ( 1883 )  ;    State   v.   Lu   Sing,    34  658   ( 1869 ) .     See  People  v.  Arva,  27 

Mont.  31,  85  Pac.  531,  9  Ann.  Caa.  344  Oal.  638   (1865). 

(1906).  3.  Speer  v.  See  Yup  Co.,  13  Cal.  73 

"While    these    persons  evinced,  in  (1859);   People  v.   Hall,  4   Cal.   399 

some  particulars,  crude  and  perhaps  (1854). 

absurd  ideas  with  respect  to  their  be-  §  3675-1.  People  v.  Howard,  17  Cal. 

lief  of  the  source  of  the  Godhead,  they  63   (1860) ;  People  v.  Hall,  4  Cal.  399 

gave,    in   general,    unmistalcable    evi-  (1854). 

dence  of  a  belief  in  the  existence  of  2.  Bruginer   v.     United     States,     1 

the  Godhead   and  that  God  was  the  Dak.  5,  46  N.  W.  502   (1867);  Cole- 

'  avenger  of  falsehood.'    On  the  whole  man  v.  Doe  fex-d.  Fish-ho-mah,  4  Sm. 

we   cannot   pronounce   the   ruling   of  &  M.    (Miss.)    40    (1844);   Doe  ex-d. 

the  court  below,  holding  these  persons  Harris  v.  Newman,  3  Sm.  &  M.  565 

to  be  competent  to  take  the  oath,  to  (1844). 

have   been    erroneous."     Birmingham  3.  Pumphrey  v.  State,  84  Neb.  636, 

Railway,  Light  &  P.  Co.  v.  Jung,  161  132  N.  W.  19  (1909). 
Ala.  461,  479,  49  So.  434,  16  Ann.  Cas. 
557    (1909),  per  McClcllan,  J. 
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most,  if  not,  indeed,  in  all  of  the  soutliern  states  negroes  were  not 
allowed  to  testify  in  a  proceeding  ia  which  a  white  person  was  a 
party.  ^  This  restriction  has,  however,  like  others  of  a  similar 
nature,  fallen  before  the  advance  made  hoth  as  a  result  of  judicial 


action  and  legislative  enactments. 


§  3676-1.  Alabama. — ^Eeath  v.  State, 
84  Ala.  250  (1859)  ;  Dupree  v.  State, 
33  Ala.  380,  73  Am.  Dee.  423  (1859)  ; 
Smyth  V.  Oliver,  31  Ala.  39   (1857). 

Georgia. — Grady  v.  State,  11  Ga. 
253  (1852). 

Indiana. — Graham  v.  Crockett,  18 
Ind.  119   (1862). 

Iowa. — ^Motts  V.  Usher,  2  Iowa  82 
(1856). 

Kentucky. — Page  v.  Carter,  47  Ky. 
(8  B.  Mon.)  88  (1828). 

Missouri. — Hawkins  v.  State,  7  Mo. 
190  (1841) ;  Meechum  v.  Judy,  4  Mo. 
361  (1836). 


North  Carolina. — Ragland  v.  Hunt- 
ingdon, 33  N.  C.  561  (1841). 

Ohio. — Jordan  v.  Smith,  14  Ohio 
199  (1846);  Gray  v.  State,  4  Ohio 
353   (1831). 

Tennessee. — Jones  v.  State,  19 
Tenn.  120   (1838). 

Virginia. — De  Lacy  v.  Antoine,  ,  7 
Leigh.  438   (1836). 

United  States. — ^United  States  v. 
Birch,  Fed.  Cas.  No.  14,596  (3 
Cranch.  C.  0.  180)  (1837);  Thomas 
V.  Jamesson,  F«d.  Cas.  No.  13,900  (1 
Cranch.  C.  C.  91)    (1802). 
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CHAPTER  LXV. 

Pkivilegbd  Communications. 

Privileged  communications,  3676a. 
attorney  and  client,  3677. 
general  rule,  3677. 
letters,  3678. 

applies  to  hoth  attorney  and  client,  3679. 
must  he  to  an  attorney  entitled  to  practice,  3680. 
existence  of  relation  essential,  3681. 
regular  retainer  not  essential,  3682. 
present  or  expected  litigation  not  essential,  3683. 
time  of  making  communication,  3684. 
extension  of  to  third  parties  such  cls  cleric,  agents, 

etc.,  3685. 
applicable  though  relation  is  terminated,  3686. 
writings  and  documents  included,  3687. 
exceptions,  3688. 

information  acquired  not  as  result  of  confidence 

reposed,  3688. 
communications  heard  hy  third  person,  3689. 
presence  known,  3689. 
presence  unknown,  3690. 
communications  to  attorney  to  he  repeated  to 

third  person,  3691. 
communications  in  connection  with  an  unlaw- 
ful ohject,  3692. 
attorney  employed  hy  hoth  parties,  3693. 
matters  as  to  which  attorney  may  he  required 
to  testify,  3694. 
waiver  hy  client  of  privilege,  3695. 
clergymen  and  priest:  confessions  to,  3696. 
husband  and  wife,  3697. 
general  rule,  3697. 

applicable  though  relation  is  terminated,  3698. 
knowledge  of  third  persons,  3699. 
statutes,  3700. 
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physician  and  patient,  3701. 

privilege  is  of  statutory  origin,  3701. 

source  of  physician's  information,  3702. 
what  persons  communications  may  he  made  to,  3703. 
matters  excluded,  3704. 
matters  not  excluded,  3705. 
ivaiver  of,  3705a. 
public  justice,  3706. 

grand  jurors,  3706. 
petty  or  traverse  jurors,  3707. 
secrets  of  state,  3708. 

§  3676a.  Privileged  Communications. —  The  law  has  deemed  it 
advisable,  on  grounds  of  public  policy,  that  a  certain  class  of  evi- 
dence, known  generally  as  privileged  or  confidential  communica- 
tions of  such  a  character,  having  particular  reference  to  those  bo- 
permit  witnesses  to  testify  in  respect  to  such  matters  would  be 
more  detrimental  to  the  interests  of  society  than  would  the  rejec- 
tion of  the  evidence.  While  the  purpose  of  judicial  tribunals  is 
the  discovery  of  truth,  in  all  cases,  yet,  in  respect  to  communica- 
tions of  such  a  character,  having  particular  reference  to  those  be- 
tween husband  and  wife  and  attorney  and  client,  it  has  been  con- 
sidered that  such  a  desire  should  be  subordinated  to  the  mainten- 
ance and  preservation  of  social  relations  and  confidences,  the 
disturbance  and  destruction  of  which  would  cause  greater  mischief 
than  the  possible  exclusion  of  the  truth  in  some  cases. 

§  3677.  (Privileged  Communications) ;  Attorney  and  Client; 
General  Rule. —  One  of  the  two  great  classes  involved  in  the 
application  of  this  rule  is  that  of  attorney  and  client.  In  all.  cases 
■where  this  relation  exists,  all  communications  between  a  client  and 
his  legal  adviser,  made  for  the  purpose  and  in  the  course  of  the 
employment  are  regarded  as  privileged  and  the  rule  of  exclusion 
is  strictly  enforced.-'     The  theory  upon  which  this  rule  is  founded 

§   3677-1.      Alalama. — Birmingham  Owens,    30    Colo.    107,    36    Pac.    843 

Ry.  &  Elec.  Co.  v.  Wildman,  119  Ala.  (1894). 

547,  24  So.  548    (1898);   Rowland  v.  Connecticut. — Appeal  of  Turner,  72 

Plummer,  50  Ala.  183  (1874)  ;  Brazier  Conn.  305,  44  Atl.  310  (1899)  ;  Brown 

V.  Fortune,  10  Ala.  516   (1846).  v.  Butler,  71  Conn.  576,  43  Atl.  654 

Arkansas. — Vittitow      v.      Burnett  (1899)  ;   State  v.  Barrows,  53   Conn. 

(Ark.  1914),  165  S.  W.  625.  323   (1884). 

Colorado. — Denver  Tramway  Co.  v.  District    of     Columbia. — Elliott     v. 
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seems  to  be  concerned  more  witli  the  interests  and  administration 


United    States,    S3    App.    D.    C.    456 
(1904). 

Florida. — Buckmaster  v.  Kelley,  15 
Fla.  180   (1875). 

Georgia. — Bylee  v.  Bank  of  Stat- 
ham,  7  Ga.  App.  489,  67  S.  E.  383 
(1910);  Southern  Ry.  Cto.  v.  White, 
108  Ga.  201,  33  S.  E.  953  (1899); 
Freeman  v.  Brewster,  93  Ga.  648,  31 
S.  E.  165  (1894)  ;  Young  v.  State,  65 
Ga.  535  (1880);  Doe  v.  Mattox,  37 
Ga.  389  (1867)  ;  Causey  v.  Wiley,  27 
Ga.  444  (1859)  ;  Martin  v.  Andei'son, 
21  Ga.  301  (1857)  ;  Riley  v.  Johnston, 
13  Ga.  360   (1853). 

Illinois. — Rogers  v.  Daniels,  116  111. 
App.  515  (1904);  Helbig  v.  Citizens 
Ins.  Co.,  108  111.  App.  634  (1903); 
Oliver  v.  McDowell,  100  111.  App.  45 
(1902);  Swain  v.  Humphreys,  43  111. 
App.  370  ( 1891 )  ;  Thorp  v.  Goewey, 
85  111.  611  (1877);  Dietrich  v.  Mit- 
chell, 43  111.  40,  93  Am.  Dec.  99 
(1867). 

Indiana. — Gurley  v.  Park,  135  Ind. 
440,  35  N.  B.  279  (1893)  ;  Borum  v. 
Fonts,  15  Ind.  50  (1860);  Maaa  v. 
Bloch,  7  Ind.  303  ( 1855 )  ;  .Jenkinson 
V.  State,  5  Blackf.  465    (1840). 

Iowa. — Leyner  v.  Leyner,  133  Iowa 
185,  98  N.  W.  628  U904)  ;  Singer  v. 
Sheldon,  56  Iowa  354,  9  N".  W.  398 
(1881). 

Kansas. — Sheehan  v.  Allen,  67  Kan. 
713,  74  Pac.  345  (1903);  Tays  v. 
Carr,  37  Kan.  141,  14  Pac.  456 
(1887)  ;  Wilkins  V.  Moore,  20  Kan. 
538    (1878). 

Kentucky. — ^Carter  v.  West,  93  Ky. 
211,  19  S.  W.  593    (1892). 

Louisiana. — State  v.  Gosey,  111  La. 
616,  35  So.  786  (1904);  Shaughnessy 
V.  Fogg,  15  La.  Ann.  330  (1860); 
State  V.  Hazleton,  15  La.  Ann.  553 
(1860);  Howard  v.  Copley,  10  La. 
Ann.  50  (1855);  Bailly  v.  Rohlcs,  4 
Mart.  (N.  S.)  361   (1826). 

Maine. — Holyoke  v.  Estate  of  Holy- 


oke,  110  Me.  469,  87  Atl.  40  (1913)  ; 
Sargent  v.  Inhabitants  of  Hampden, 
38  Me.  581  (1854);  Aiken  v.  Kil,- 
burne,  37  Me.  353  (1847)  ;  Wheeler  v. 
Hill,  16  Me.  339    (1839). 

Maryland. — Lowe  v  Lowe,  111  Md. 
113,  73  Atl.  878  (1909)  ;  Hunter  v. 
Van  Bomhorst,  1  Md.  504  (1851); 
Chew  V.  Farmers'  Bank,  3  Md.  Oh. 
331    (1848). 

Massa-chusetts. — Phillips  v.  Chase, 
301  Mass.  444,  87  N.  E.  755  (1909); 
Rooney  v.  Maryland  Casualty  Co.,  184 
Mass.  36,  67  N.  E.  883  (1903);  Na- 
tional Bank  v.  Delano,  177  Mass.  363, 
58  N.  E.  1079,  83  Am.  St.  Rep.  281 
( 1901 )  ;  Higbee  v.  Dresser,  103  Mass. 
533  (1870)  ;  Hoy  v.  Morris,  13  Gray 
520,  74  Am.  Dec.  650  (1859);  Park- 
hurst  V.  McGraw,  3  Cush.  134 
(1853)  ;  Hatton  v.  Robinson,  14  Pick. 
416,  25  Am.  Dee.  415  (1834);  Foster 
V.  Hall,  13  Pick.  89,  33  Am.  Dec.  400 
(1831). 

Michigan. — Mack  v.  Sharp,  138 
Mich.  448,  101  N.  W.  631  (1904)  ; 
Lorimer  v.  Lorimer,  134  Mich.  631,  83 
N.  W.  609  (1900);  Ericlcson  v.  Mil- 
waukee, L.  S.  &  W.  Ry.  Co.,  93  Mich. 
414,  53  N.  W.  393  (1893)  ;  People  v.. 
Hillhouse,  80  Mich.  580,  45  X.  W.  484 
(1890);  Riley  v.  Conner,  79  ilich. 
497.  44  N.  W.  1040  (1890)  ;  Alderman 
V.  People,  4  Mich.  414,  9  Am.  Dec. 
331    (1857). 

Mississippi. — Crisler  v.  Garland.  11 
Sm.  &  M.  136,  49  Am.  Dec.  49   (1848). 

Missouri. — State  v.  Faulkner,  175 
Mo.  546,  75  S.  W.  116  (1903)  ;  Smoot 
V.  Judd,  161  Mo.  673,  61  S.  W.  854, 
84  Am.  St.  Rep.  738  (1901)  ;  Eberso'.e- 
V.  Rankin,  103  Mo.  488,  15  S.  W.  422 
(1890)  ;  Cross  v.  Riggins,  50  Mo.  335 
(1872);  Johnson  v.  Sullivan,  33  Mo. 
474   (1856). 

Nebraska. — Spaulding  v.  State,  61 
Neb.  289,  85  N.  W.  80  (1901)  ;  Sloan 
V.  Wherry,  51  Neb.  703,  71  N.  W.  744 
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of  justice  and  the  security  and  protection  of  the  individual  than 


( 1897 )  ;  Nelson  > .  Becker,  22  Neb.  99, 
48  N.  W.  962   (1891). 

Nevada. — Gruber  v.  Baker,  30  Nev 
453,  23  Pac.  858,  9  L.  R.  A.  303 
(1884). 

New  Hampshire. — Brown  v.  Pay- 
son,  6  N.  H.  443   (1833). 

New  Jersey. — State  v.  Loponio,  85 
N.  ,T.  L.  357,  88  Atl.  1045,  49  L.  R.  A. 
(N.  S.)'  1017  (1913);  Matthews  v. 
Hoagland,  48  N.  J.  Eq.  455,  31  Atl. 
1054    (1891). 

New  York. — Schwarz  v.  Robinson, 
129  App.  Div.  404,  113  N.  Y.  Suppl. 
995  (1908)  ;  Kaufman  v.  Eosenshine, 
97  App.  Div.  514,  90  N.  Y.  Suppl.  305 
(1904),  affirmed  183  N.  Y.  563,  76  N. 
E.  1098  (1906);  Charman  v.  Tatum, 
166  N.  Y.  605,  59  N.  E.  1130  (1901)  ; 
Pfeffer  v.  Kling,  171  N.  Y.  668,  64  N. 
E.  1125  (1903),  affirming  58  App.  Div. 
179,  68  N.  Y.  Suppl.  641  (1901)  ;  Mc- 
Clure  V.  Goodenough,  12  N.  Y.  Suppl. 
459,  19  Civ.  Proc.  R.  191  (1890); 
Barry  v.  Coville,  53  Hun  630,  7  N. 
Y.  Suppl.  36  (1889)  ;  Carnes  v.  Piatt, 
15  Abb.  Pr.  (N.  S.)  337,  36  N.  Y. 
Super.  Ot.  360  ( 1873 )  ;  Williams  v. 
Titoh,  18  N.  Y.  546  (1859)  ;  Crosby  v. 
Berger,  11  Paige  377  (1844);  Stuy- 
vesant  v.  Peckham,  3  Edw.  Ch.  579 
( 1842 )  ;  McTavish  v.  Denning,  Anth. 
N.  P.  113   (1809). 

Ohio. — King  v.  Barrett,  11  Ohio  St. 
261   (1860). 

Oklahoma.  —  Pearson  v.  Yoder 
(Okla.  1913),  134  Pac.  431;  Brown  v. 
State  (Cr.  App.  1913),  132  P.-.c.  359. 
Pennsylvania. — Thomas  v.  Herring, 
■244  Pa.  550,  91  Atl.  500  (1914); 
Kaut  V.  Kessler,  114  Pa.  St.  603,  7 
Atl.  586  (1887)  ;  Beltzhoover  v. 
Blackstock,  3  Watts  20,  37  Am.  Dec. 
330  (1864);  Miller  v.  Weeks,  33  Pa. 
St.  89  ( 1853 )  ;  Moore  v.  Bray,  10  Pa. 
St.  519  (1849);  Huater  v.  Davis,  3 
Yeates  4   (1800). 


South  Carolina. — Watson  v.  Young, 
30  S.   C.   144,   8   S.   E.   706    (1889). 

South  Dakota. — Austin,  Tomlinson 
&  W.  Mfg.  Co.  V.  Heiser,  6  S.  O.  429, 
61  N.  W.  445    (1894). 

Tennessee. — English  v.  Ricks,  117 
Tenn.  73,  95  S.  W.  189  (1906)  ;  Lock- 
hard  V.  Brodie,  1  Tenn.  Oh.  384 
(1873). 

Terras.— Ft.  Worth  &  D.  C.  R.  Co. 
V.  Lock,  30  Tex.  Civ.  App.  426,  70  S. 
W.  456  ( 1902 )  ;  Mcintosh  v.  Moore, 
23  Tex.  Oiv.  App.  22,  53  S.  W.  611 
(1899);  Hernandez  v.  State,  18  Tex. 
App.  134,  51  Am.  Rep.  295    (1885). 

Utah. — State  v.  Snowden,  33  Utah 
318,  65  Pao.  479    (1901). 

Vermont. — ^Hick's  Estate  v.  Blanch- 
ard,  60  Vt.  673,  15  Atl.  401  (1888)  ; 
Maxham  v.  Place,  46  Vt.  434  (1874)  ; 
Wetherbee  v.  Exekiel,  25  Vt.  47 
(1852). 

Virginia. — Parker  v.  Carter,  4 
Munf.  273,  6  Am.  Dec.  513    (1814). 

West  Virginia. — State  v.  Douglass, 
20  W.  Va.  770  (1882). 

Wisconsin. — Burley  v.  Garvin,  105 
Wis.  625,  81  N.  W.  1038,  48  L.  R.  A. 
839  (190O);  Getzlaflf  v.  Seliger,  43 
Wis.  297  (1877)  ;  Orton  v.  McCord,  33 
Wis.  205   (1873). 

United  States. — Liggett  v.  Glenn, 
51  Fed.  381,  2  0.  C.  A.  386,  4  U.  S. 
App.  438  (1893)  ;  Alexander  v.  United 
States,  138  U.  S.  353,  11  S.  Ot.  350, 
34  L.  ed.  954  (1890);  Remington  v. 
Linthicum,  14  Pet.  84,  10  L.  ed.  364 
(1840)  ;  Chirac  v.  Reinicker,  11 
Wheat.  380,  6  L.  ed.  474  (1826); 
Murray  v.  Dowling,  Fed.  Cas.  No. 
9,959   (1803). 

England. — Jenkins  v.  Bushby,  L.  R. 
2  Eq.  547,  14  W.  R.  531,  34  L.  T. 
431,  35  L.  J.  Ch.  400  (1866)  ;  Herring 
V.  Clobery,  1  Phill.  91  (1842);  Doo 
V.  James,  2  M.  &  Rob.  47  (1837); 
Greenougji  v.  Gaskell,  1  My.  &  K.  100 
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with  the  furtherance  of  the  interests  of  the  legal  profession.^  'No 
man  would  be  secure  in  respect  to  disclosures  which  must  neces- 
sarily be  made  under  such  circumstances ;  fear,  distrust  and 
suspicion  would  exist  on  the  part  of  the  client,^  and  in  many  cases, 


(1833)  ;  Ex  parte  Aitken,  4  B.  &  Aid. 
49  (1830);  Cromack  v.  Heatheote,  4 
Moore  (0.  P.)  357,  2  B.  &  B.  4 
(1820). 

Gaiiada. — Bondy  v.  Valois,  15  Rev. 
Leg.  63  (1887)  ;  Forsyth  v.  CJharle- 
bois,  12  L.  C.  Jur.  264   (1868). 

2.  "The  foundation  of  this  rule  is  not 
on  account  of  any  particular  impor- 
tance which  the  law  attaches  to  the 
business  of  legal  professors.  But  it 
is  out  of  regard  to  the  interests  of 
justice,  which  cannot  be  upholden, 
and  to  the  administration  of  justice, 
which  cannot  go  on,  without  the  aid 
of  men  skilled  in  jurisprudence,  in 
the  practice  of  the  courts,  and  in 
those  matters  affecting  rights  and  ob- 
ligations which  form  the  subject  of 
all  judicial  proceedings."  Green- 
ough  V.  Gaskell,  1  My.  &  K.  100 
(1833),  per  Brougham,  L.  C. 

3.  Bolton  V.  Corp.  of  Liverpool,  1 
Nyl.  and  K.  88,  3  Sim.  467   (1833). 

■'The  rule  is  well  settled  that  an 
attorney  will  not  be  compelled,  or 
oven  allowed,  against  the  objection  of 
his  client,  to  disclose  anything  com- 
municated by  his  client  to  him  in  his 
professional  capacity,  and  the  reason 
upon  which  the  rule  rests  is  that  it  is 
in  the  interest  of  justice  that  the 
most  full,  free  and  complete  com- 
munication should  take  place  between 
attorney  and  client."  Swaim  v.  Hum- 
phreys, 42  111.  App.  370  (1891),  per 
Boggs,  J. 

"The  policy  of  the  law  requires, 
that  when  an  attorney  is  consulted  on 
business  within  the  scope  of  his  pro- 
fession, the  communication  on  the 
subject  between  him  and  liis  client 
should  be  treated  as  strictly  confiden- 
tial.    It  is  not  material,  \\hetlicr  the 


evidence  relate  to  what  was  said  by 
the  attorney,  or  what  was  said  by 
the  client,  in  their  private  conversa- 
tion on  the  business  in  which  the  at- 
torney was  professionally  employed. 
The  statements  of  each  to  the  other, 
in  such  cases,  must  be  considered  as 
privileged  communications,  and  the 
attorney  should  neither  be  required 
nor  permitted,  by  any  judicial  tribu- 
nal, to  divulge  them  against  his  client, 
if  the  latter  object  to  the  evidence." 
Jenkinson  v.  State,  5  Blackf.  (Ind.) 
465,  466   (1840),  per  Blackford,  J. 

"An  order  of  men,  honorable,  en- 
lightened, learned  in  the  law  and 
skilled  in  legal  procedure,  is  essen- 
tial to  the  beneficent  administration 
of  justice.  The  aid  of  such  men  is 
now  practically  indispensable  to  tl'.e 
orderly,  accurate  and  equitable  deter- 
mination and  adjustment  of  legal 
rights  and  duties.  While  the  right 
of  every  person  to  conduct  his  own 
litigation  should  be  scrupulously  re- 
spected, he  should  not  be  discouraged, 
but  rather  encouraged,  in  early  seek- 
ing the  assistance  or  advice  of  a  good 
lawyer  upon  any  question  of  legal 
right.  In  order  that  the  lawyer  may 
properly  perform  his  important  func- 
tion, he  should  be  fully  informed  of 
all  facts,  possibly  bearing  upon  the 
question.  The  person  consulting  a 
lawyer  should  be  encouraged  to  com- 
municate all  such  facts,  without  fear 
that  his  statements  may  be  possibly 
used  against  him.  For  these  reasons, 
the  rule  above  stated  should  be  con- 
strued liberally  in  favor  of  those  seek- 
ing legal  advice."  Wade  v.  Ridley, 
87  Me.  368,  373,  33  Atl.  975  (1895), 
per  Emery,  J. 

"This    principle"    upon    whi<',h    the 
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on  this  account,  concealment  respecting  the  true  situation  might 
result.  The  attorney  laboring  under  such  a  disadvantage  and 
handicap  would  frequently  be  unable  to  correctly  advise  his  client 
as  to  the  proper  course  to  pursue.  The  consequence  vsrould  be  that 
much  unnecessary  litigation,  litigation  which  an  attorney  correctly 
advised  as  to  the  facts  would  discourage,  would  be  thrust  upon  the 
courts.*  The  discovery  of  truth  would  not  be  aided,  but  the  con- 
trary result  would  ensue,  thus  hindering  and  impeding  the  admin- 
istration of  justice. 

Statutes  are  now  generally  in  force  respecting  communications 
between  attorney  and  client.  They  are,  however,  practically  an 
embodiment  of  the  common  law  rule  and  given  effect  in  accordance 
therewith.^     Such  enactments  are  to  be  strictly  construed.^ 

Whether  communications  to  a  prosecuting  attorney  are  privi- 
leged, is  a  question  upon  which  the  courts  are  not  in  harmony.'^ 


rule  is  founded"  we  take  to  be  this: 
"That  so  numerous  and  complex  are 
the  laws  by  which  the  rights  and 
duties  of  citizens  are  governed,  so 
important  is  it  that  they  should  be 
permitted  to  avail  themselves  of  the 
superior  skill  and  learning  of  those 
who  are  sanctioned  by  the  law  as  its 
ministers  and  expounders,  both  in  as- 
certaining their  rights  in  the  country, 
and  maintaining  them  most  safely  in 
courts,  without  publishing  those  facts, 
which  they  have  a  right  to  keep  secret, 
but  which  must  be  disclosed  to  a 
legal  adviser  and  advocate,  to  enable 
him  successfully  to  perform  the  duties 
of  his  oiBce,  that  the  law  has  con- 
sidered it  the  wisest  policy  to  en- 
courage and  sanction  tliis  confidence, 
by  requiring  that  on  such  facts  the 
mouth  of  the  attorney  shall  be  for- 
ever sealed.  To  the  rule  as  thus 
stated  we  are  still  inclined  to  ad- 
here." Hatton  V.  Robinson,  14  Pick. 
(Mass.)  416,  433  (1833),  per  Shaw, 
C.  J. 

4.  "The  rule  that  prohibits  the  at- 
torney from  disclosing  what  he  has 
learned  from  his  client  while  acting 
in  the  capacity  of  legal  adviser,  was 


established  in  the  interest  of  justice, 
and  out  of  regard  to  the  practice  in 
the  courts.  As  it  became  necessary 
to  employ  persons  skilled  in  the  juris- 
prudence of  the  country  to  manage 
cases  for  litigants,  it  became  alike 
necessary  to  establish  and  enforce 
such  a  rule  as  would  protect  the 
client  in  making  full  and  free  dis- 
closures to  his  counsel,  to  enable  him 
the  better  to  prepare  for  a  proper 
presentation  of  the  cause  to  the  court, 
or  advise  him  relative  to  his  legal 
rights,  duties  and  obligations."  Mc- 
Laughlin V.  Gilmore,  1  111.  App.  563, 
564   (1878),  per  Pillsbury,  J. 

5.  Evans  v.  State,  5  Okla.  Cr.  643, 
115  Pac.  809,  34  L.  R.  A.  (N.  S.)  577 
(1911). 

6.  Vittetow  V.  Burnett  (Ark., 
1914),  165  S.  W.  635. 

7.  That  they  are  not  privileged  is 
held  in  the  following  cases: 

Kansas. — State  v.  Wilcox,  90  Kan. 
80,  132  Pac.  982    (1913). 

Michigan. — People     v.     Davis, 
Mich.  569,  18  N.  W.  362   (1884). 

Minnesota. — Cole    v.    Andrews, 
Minn.  93,  76  N.  W.  962  (1898). 
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§  3678.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule);  Letters. —  The  mode  in  which  the  information 
is  conveyed  between  attorney  and  client  is  not  material.  The 
communication  may  be  either  oral  or  written.  In  eitter  case  the 
rule  applies.  It  frequently  occurs  that  letters  are  employed  both 
for  the  purpose  of  imparting  information  from  the  client  and  con- 
veying advice  from  his  attorney  to  him.  Where  this  is  done 
statements  in  the  letters  are  regarded  as  subject  to  the  same  gen- 
eral rule  of  exclusion.^     Here,  also,  it  is  essential  that  the  com- 


Missouri. — Meysenberg  v.  Engelke, 
18  Mo.  App.  346    (1885). 

yermowt.— Clark  v.  Field,  12  Vt. 
485   (1839). 

West  Virginia. — Sullivan  v.  Hill, 
(W.  Va.,  1913),  79  S.  E.   670. 

Wisconsin. — Cobb  v.  Simon,  119 
Wis.  597,  97  N.  W.  376,  100  Am.  St. 
Rep.  909    (1903). 

That  they  are  privileged  see: 

Connecticut. — State  v.  Phelpa, 
Kirby  382    (1787). 

Delawars. — State  v.  Brown,  3  Marv. 
380,    36    Atl.    458    (1896). 

Indiana. — Oliver  v.  Pate,  43  Ind. 
lo2   (1873). 

Iowa. — Gabriel  v.  McMullin,  127 
Iowa  426,  103  N.  W.  355  (1905); 
Stale  V.  Houseworth,  91  Iowa  740,  60 
N.  W.  221   (1894). 

Kansas. — Michael  v.  Watson,  81 
Kan.  360,  105  Pac.  537    (1909). 

"To  entitle  communications  be- 
tween individuals  to  be  considered  as 
confidential  and  privileged,  the  rela- 
tion of  client  and  attorney  must  exist. 
The  party  must  consult  the  attorney 
in  a  matter  in  which  his  private  in- 
terest is  concerned,  and  make  hid 
statements  to  him  with  a  view  to 
enable  the  attorney  correctly  to  un- 
derstand his  cause,  so  that  he  may 
manage  it  with  greater  skill;  or  if 
legal  advice  only  is  wanted,  to  enable 
the  attorney  the  better  to  counsel 
him  as  to  his  legal  rights. 

Did,  then.  Granger  employ  Curti.5S 
as  an  attorney,  either  to  invpstigatn 


u.  question  of  law,  in  which  his  pri- 
vate interests  were  concerned,  or  to 
commence  or  defend  a  suit  in  which 
he  was  a  party?  He  clearly  had  no 
such  object.  He  had  no  personal  in- 
terest in  the  result  at  which  Curtiss 
should  arrive,  and  he  did  not  expect 
to  compensate  him  for  his  advice. 
Consequently  the  relation  of  client 
and  attorney  did  not  arise,  and  con- 
sequently the  conversation  was  not 
privileged  from  being  disclosed  by 
Curtiss  as  a  witness.  Granger  can 
be  considered  in  no  other  light  than 
a  witness  on  the  part  of  tlie  people, 
communicating  to  the  law  officer  of 
the  Government,  his  knowledge  in  re- 
lation to  the  commission  of  a  sup- 
posed crime,  and  inquiring  of  that  of- 
ficer whether  the  facts  thus  communi- 
cated amounted  to  an  offence.  We 
think  that  no  considerations  of  pub- 
lic policy  require,  that  the  conversa- 
tions between  Granger  and  the 
State's  attorney  should  be  regarded 
as  confidential  and  privileged.  It 
would  be  an  unnecessary  extension  of 
the  rule  in  relation  to  confidential 
communications,  and  ought  not,  there- 
fore, to  be  allowed.  The  evidence  of 
Curtiss  was,  consequently,  properly 
received."  Granger  v.  Warrington,  8 
111.  399,  309   ( 1846 ) ,  per  Lockwood,  J. 

§  3678-1.  Alabama. — Ganus  &  Co. 
v.  Tew,  163  Ala.  358,  50  So.  1000 
(1909). 

Georgia. — Bylee  v.  Bank  of  Stat- 
liam,   7   Ga.   App.    489,   67   S.   E.   383 
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munications  so  made  must  relate  to  the  matters  concerning  which 
the  legal  adviser  is  consulted.^  But  though  the  contents  of  a  letter 
to  a  client  may  be  privileged  yet  the  fact  that  a  letter  was  written, 
as  well  as  the  fact  that  it  bore  a  post  mark  of  a  certain  date,  has 
been  held  admissible.^ 

§  3679.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule);  Applies  to  Both  Attorney  and  Client. —  The 
privilege  is  that  of  the  client  and  it  follows  that  where  an  attorney 
cannot,  because  of  his  professional  employment,  disclose  a  com- 
munication made  to  him  by  his  client,  the  latter  can  not  be  com- 
pelled to  testify  in  regard  thereto.^  Therefore,  a  statute,  forbid- 
ding disclosure  of  such  communications  by  an  attorney,  will  not 
be  construed  as  permitting  of  compulsory  testimony  ^  from  the 
client  in  regard  to  communication  of  this  character.  Otherwise 
the  statute  would  be  practically  inoperative. 


(1910)  ;  Southern  Ey.  Co.  v.  White, 
108  Ga.  201,  33  S.  E.  953   (1899). 

Massachusetts. — Eooney  v.  Mary- 
land Casualty  Co.,  184  Mass.  26,  67 
N.  E.   882    (1903). 

Missouri. — State  v.  Dawson,  90  Mo. 
149,    1   S.  W.   827    (1886). 

Nebraska. — ISelson  v.  Becker,  32 
Neb.  99,  48  N.  W.  962   (1891). 

yew  Jersey. — State  v.  Loponio,  85 
N.  J.  L.  357,  88  iitl.  1045,  49  L.  R. 
A.    (N.   S.)    1017    (1913). 

New  York. — Wilson  v.  Troup,  7 
Johns,  Ch.  25,  aflfd.  2  Cow.  195,  14 
Am.  Dec.  458   (1829). 

North  Carolina. — Jones  v.  Nanta- 
hala  Marble  &  Talc.  Co.^  137  N.  C. 
237,   49   S.  E.  94    (1904). 

United  States. — See  United  States 
V  Six  Lots  of  Ground,  Fed.  Cas.  No. 
16,299    (1872). 

2.  Taplin  &  Eowell  v.  Maroy,  81 
Vt.  428,  71  Atl.  72  (1908)  ;  State  >-. 
Miller,  80  Wash.  75,  141  Pae.  293 
(1914). 

3.  People  V.  Swaile,  12  Cal.  App. 
192,  107  Pac.  134  (1909)  (letter 
irom   prisoner   to  wife   submitted    to 


officer  but  held  by  him  may  be 
shown). 

§  3679-1.  Maccann  v.  Maccann,  3 
S.  &  T.  142,  33  L.  J.  P.  &  M.  29 
(1862). 

2.  Thus  where  a  statute  forbid  the 
disclosure  of  such  communication  by 
the  attorney  it  was  said :  "  This 
statute  would  be  of  no  utility  or  bene- 
fit, if  the  client  could  be  compelled, 
against  his  consent,  to  make  such  dis- 
closures. It  would  be  absurd  to  pro- 
tect by  legislative  enactment  profes- 
sional communications,  and  to  leave 
them  unprotected  at  the  examination 
of  the  client.  In  such  an  event  in 
all  civil  actions,  the  confidential  state- 
ments of  client  and  counsel  would  be 
exposed,  and  likewise  the  same  would 
occur  in  all  criminal  actions  where 
the  defendant  should  testify.  The  au- 
thorities are  otherwise.  The  true 
view  seems  to  be,  that  communica- 
tions which  the  lawyer  is  precluded 
from  disclosing,  the  client  cannot  be 
compelled  to  disclose.  State  v.  White, 
19  Kan.  445  (1877),  per  Horton,  C.  J. 
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§  3680.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule)  ;  Must  be  to  Attorney  Entitled  to  Practice. —  The 

communications  must  of  course  be  made  to  one  who  is  lawfully 
entitled  to  practice ;  if  it  should  appear  that  he  was  not  so  author- 
ized, the  fact  that  he  holds  him.self  out  as  an  attorney  does  not 
bring  communications  made  to  him  within  the  rule.-'  While  it 
may  be  an  unfortunate  circumstance  that  a  person's  confidence  has 
thus  been  misplaced,  yet  it  is  not  one  against  which  the  law  can 
relieve.  The  rule  applies  to  cases  where  confidence  has  been  re- 
posed in  an  attorney  in  the  course  of  his  professional  employment 
and  no  one  becomes  an  attorney  who  has  not  met  and  complied 
with  the  requirements  which  have  been  established  by  law.  Legal 
tribunals  will  only  recognize  those  who  are  properly  authorized  to 
practice  as  being  within  the  application  of  the  rule. 

§  3681.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule)  ;  Existence  of  Relation  Essential. —  The  fact  that 
a  person  is  an  attorney  does  not,  of  itself,  render  communications 
made  to  him  privileged  within  the  meaning  of  the  rule.  It  is 
further  required  that  there  must  be  the  actual  relation  of  attorney 
and  client ;  the  former  mtist  be  employed  in  his  professional  char- 
acter and  the  communication  must  be  one  made  to  him  for  the  pur- 
pose of  obtaining  his  legal  advice,  aid  or  counsel  in  the  matter 
concerning  which  he  is  being  consulted ;  in  other  words  it  must  be 
made  in  the  course  of  and  connected  with  his  professional  employ- 
ment as  attorney.'-      Thus,  where  an  attorney  occupies  a  public 

§  3G80-1.  McLaughlin    v.    Gilmore,  court,   but  -was   receiving  business   as 

1    111.    App.    563    (1878)  ;    Sample   v.  one,    and    -was    expecting   to    be,    and 

Frost,  10  lo-wa  366    (1859)  ;   State  v  -was,  admitted  to  practice,  at  the  next 

Uurkhardt,  7  Ohio  Dec.   537    (1878)  :  term    of   the   district   court,    are    not 

Sclmbkagel  v.  Dierstein,  131  Pa.  St.  privileged."      Sample     v.     Frost,     10 

46,   18   Atl.   1059    (18S9)  ;   Holman  v.  Towa  266   (1859),  per  Wright,  C.  J. 

Kimball,  32  Vt.  555    (1850).  §  3681-1  Alabama.— Ih-ederick       v. 

rompore.— Benedict    v.     State,     44  State.  39  So.  915    (1905). 

Oliio  St.  679,  11  N.  E.  135   (1887).  f'aliforni a. —Sharon    v.    Sharon.    70 

"Communications    relating    to    the  Cal.    633,    22    Pae.    26,    131     (1SS9); 

subject  matter  of  a  suit,  made  by  one  George  v.   Silva,   68   Gal,   272,   9   Pac. 

of    the    parties    thereto,   to    n    person  257    (1885). 

supposed  to   be  an   attorney  at   law,  Georgia. — Colcer    v.    Oliver,    4    Ga. 

and  with  a  view  to  engage  him  pro-  App.  728,  62  S.  E.  483   (1908);  Hark- 

fessionally   in   said   suit,   where   such  ness  v.  Smith,  115  Ga.  350,  41  S.  E. 

person  was   not   an   attorney   of  any  634   (1902);  Equitable  Securities  Co. 
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oiEce,  statements  made  to  him,  in  connection  with  the  duties  per- 
taining to  such  office,  will  not  be  excluded  as  privileged.^     Simi- 


V.  Green,  113  Ga.  1013,  39  S.  E.  434 
(1901)  ;  Brown  v.  Matthews,  79  Ga. 
1,  4  S.  E.  13    (1887). 

Illinois. — People  v.  Enright,  256 
111.   231,  99  N.  E.  936    (1913). 

Indiana. — Lukin  v.  Halderson,  24 
Ind.  App.  645,  57  N.  E.  354  (1900)  ; 
Harless  v.  Pelty,  98  Ind.  53  (1884). 

Iowa. — Sliuttlefield  v.  Veil  (Iowa 
1914),  145  N.  W.  1;  State  v.  Stafford, 
J45  Iowa  285,  123  N.  W.  167  (1909)  ; 
Moyers  v.  Fogarty,  140  Iowa  701, 
119  N.  W.  159  (1909);  Stoddard  v. 
Kendall,  140  Iowa  588,  119  N.  W. 
138  (1909)  ;  Reinhart  v.  Johnson,  62 
Iowa  155,  17  N.  W.  452   (1883). 

Kansas. — In  re  Elliott,  73  Kan. 
151,  84  Pac.  750  (1906);  State  v. 
Herbert,  63  Kan.  516,  66  Pac.  335 
(1901). 

Kentucky. — Li.st's  Ex.  v.  List,  26 
Ky.  L.  Rep.  691,  82  S.  W.  446   (1904). 

Louisiana. — Benton  v.  Benton,  106 
La.  99,  30  So.   137    (190n. 

Maryland.- — Lanasa  v.  State,  103 
Md.   602,   71  Atl.   1058    (1909). 

Massachusetts. — Hoar  v.  Tilden, 
ns  Mass.  157,  59  N.  E.  641  (1901)  ; 
Lynde  v.  McGregor,  13  Allen  173 
(1866). 

Michigan. — Steketee  v.  Newkirlc, 
173  Mich.  222,  138  N.  W.  1034 
(1912)  ;  Alderman  v.  People,  4  Mich. 
414,  9  Am.  Dec.  331    (1857). 

Minnesota. — Shove  v.  Martine,  85 
Minn.  239,  88  N.  W.  354    (1901). 

Missouri. — Gerhardt  v.  Tucker,  187 
Mo.  46,  85  S.  W.  553  (1905)  ;  State 
V.  Faulkner,  175  Mo.  546,  75  S.  W. 
116  ( 1903 )  ;  Bay  v.  Trusdell,  92  Mo. 
A,pp.  377  (1902);  West  v.  Freeman, 
69  Mo.  App.  682   (1897). 

Nebraska. — Farley  v.  Peebles,  50 
Neb.  723,  70  N.  W.  231  (1897); 
Home  Fire  Ins.  Co.  v.  Berg,  46  Neb. 
600,  65  N.  W.  780   (1896)  ;  Basye  v. 


State,    45    Neb.    361,    63   N.    W.    811 

(1895). 

Neia  York. — People  v.  Freeman, 
133  App.  Div.  630,  118  N.  Y.  Supp. 
190  (1909);  Kitz  v.  Buckmaster,  45 
App.    Div.    283,    61    N.   Y.    Suppl.    64 

(1899);     Mowell    v.    Van    Buren,    77 
Hun     569,     28     N.     Y.     Suppl.     1038 

(1894);    Marsh    v.    Howe,    36    Barb. 
649    (1862). 

North  Carolina. — State  v.  Smith 
138  N.  C.  700,  50  S.  E.  859  (1905)  ; 
Ekliout  v.  Cole,  135.  N.  C.  583,  47  S. 
E.  655  (1904)  ;  Setzar  v.  Wilson,  26 
N.   C.   501    (1844). 

Pennsylvania. — Beeson  v.  Beeaon,  9 
Pa.  St.  279    (1848). 

South  Carolina. — Branden  v.  Gow- 
ing,  7  Rich.  L.  459    (1854). 

Tennessee. — Henry  v.  Nubert  (Gh. 
App.  1895),  35  S.  W.  444;  Ellis  v. 
State,  92  Tenn.  85,  20  S.  W.  500 
(1892);  McMannus  v.  State,  2  Head 
213    (1858). 

Texas. — Simmons  Hardware  Co.  v. 
Kaufman,  77  Tex.  131,  8  S.  W.  283 
(1888);  Flack's  Ad'mr  v.  Neill,  23 
Tex.  273   (1862). 

Utah. — State  v.  Snowden,  33  Utah 
318,  65  Pac.  393    (1901). 

Vermont. — Earle  v.  Grout,  46  Vt. 
113  (1873);  Coon  v.  Swan,  30  Vt.  5 
(1856). 

Washington. — State  v.  Miller,  78 
Wash.  368,  138  Pac.  896  (1914)  ; 
MaxAvell  v.  Harper,  51  Wash.  351,  98 
Pac.  756  (1909);  Williams  v.  Blura- 
enthal,  37  Wash.  34,  67  Pac.  393 
(1901). 

Wisconsin. — Herman  v.  Sehlesin- 
ger,  114  Wis.  382,  90  N.  W.  460,  91 
Am.  St.  Rep.  922  (1902);  Koeber  v. 
Somers,  108  Wis.  497,  84  N.  W.  991, 
53  L.  R.  A.  12    (1901). 

England. — Perry  v.  Smith,  9  M.  & 
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larly,  where  a  person  employed  an  attorney  to  secure  the  release 
of  a  confederate,  and  this  was  the  only  purpose  for  which  he  was 
employed,  and  no  suggestion  was  made  by  the  person  retaining 
him  of  any  personal  services  being  rendered,  communications  made 
to  the  attorney  by  such  person  were  not  considered  as  protected.* 
Consulted  merely  as  friend. —  Statements  casually  made  to  an 
attorney  or  in  connection  with  seeking  his  mere  friendly  advice 
are  not  regarded  as  being  within  the  meaning  of  the  rule.* 


W.  683,  11  L.  J.  Ex.  269  (1842)  ;  E. 
V.  Brewer,  6  C.  &  P.  363   (1834). 

"  The  rule  that  an  attorney  shall 
not  be  required,  or  even  permitted, 
without  the  client's  consent,  to  dis- 
close the  communications  made  to  him 
by  his  client,  has  respect  solely  to  the 
untrammelled  administration  of  jus- 
tice in  the  settlement  of  rights,  and, 
as  this  requires  the  assistance  of  pro- 
fessional advice,  secrecy  is  enjoined, 
as  a  necessary  security,  without  which 
no  man  could  safely  apply  to  counsel 
for  advice ;  but  as  the  rule  has  a  tend- 
•ency  to  prevent  the  full  disclosure  of 
the  truth,  it  ought  not  to  be  extended 
to  cases  not  strictly  within  the  prin- 
ciple of  the  policy  which  gave  it 
birth.  *  *  *  It  is  to  be  confined 
to  communications  made  to  the  attor- 
ney, in  his  character  of  attorney." 
<3oltra  V.  Wolcott,  14  111.  89,  90 
(1852),  per  Trumbull,  J. 

"  The  test  or  rule  deducible  from 
the  authorities  seems  to  be  this:  If 
the  statements  of  fact  were  made  to 
an  attorney  at  law  in  good  faith,  for 
the  purpose  of  obtaining  his  profes- 
sional guidance  or  opinion,  they  are 
privileged;  otherwise  they  are  not 
privileged."  Wade  v.  Ridley,  87  Me. 
368,  872,  33  Atl.  975  (1895),  per 
Emery,  J. 

"A  communication  cannot  be  con- 
sidered as  privileged,  because  made  in 
professional  confidence,  unless  the  per- 
son to  whom  it  is  made  is  acting  for 
the  time  being  in  the  character  of 
legal  adviser  of  the  person  who  makes 


it.  The  communication  must  also  be 
made  for  the  purpose  of  obtaining  pro- 
fessional advise  or  aid  in  the  matter 
to  which  the  communication  relates." 
Flack's  Admr.  v.  Neill,  26  Tex.  373, 
37S  (1863),  per  Bell,  J. 

"  The  general  rule  is,  that  a  wit- 
ness, called  upon  the  stand,  Is  bound 
to  tell  the  whole  truth.  The  com- 
munication, to  be  privileged,  must 
have  been  made  to  the  witness  con- 
fidentially, as  his  counsel;  the  rela- 
tion of  counsel  and  client  must  have 
existed  at  the  time,  and  the  communi- 
cation made  for  the  purpose  of  obtain- 
ing counsel,  advice,  or  direction,  in  re- 
gard to  his  legal  rights.  It  is  not 
required  that  the  witness  should  have 
been  retained  generally  in  the  matter 
upon  which  the  party  was  seeking  ad- 
vice, but  he  must  have  been  counsel 
upon  the  subject  upon  which  the  con- 
ference was  had,  and  the  communica- 
tion made  to  him  as  counsel."  Earle 
V.  Grout,  46  Vt.  113,  125  (1873),  per 
Redfleld,  J. 

2.  People  V.  Farmer,  194  N.  Y.  251, 
87  N.  E.   457    (1909). 

3.  State  V.  Miller,  78  Wash,  268, 
138  Pac.  896    (1914). 

4.  District  of  Columhia. — Patten  v. 
Glover,  1  App.  D.  C.  466  (1893). 

Illinois.—GoltTS,  v.  Wolcott,  14  111. 
89   (1853). 

Indiana. — McDonald  v.  McDonald, 
142  Ind.  55,  41  N.  E.  336   (1895). 

Kansas. — Union  Pac.  R.  Co.  v.  Day, 
68  Kan.  726,  75  Pac.  1021    (1904). 

Michigan. — Ewers   v.     White's    Ea- 
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One  who  acts  as  a  scrivener  or  conveyancer  is  not  generally  re- 
garded as  a  legal  adviser  within  the  meaning  of  the  rule.® 

§  3682.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule) ;  Regular  Retainer  not  Essential. —  It  is  not  neces- 
sary, in  order  to  bring  communications  thus  made  within  the  pro- 
tection of  the  rule,  that  there  should  be  a  payment  of  any  retainer 
or  fees  or  any  particular  form  of  employment.  It  is  sufficient  that 
the  communications  were  made  as  a  result  of  the  professional  em- 
ployment. If  a  person  consults  an  attorney  for  the  purpose  of 
seeking  his  advice,  aid  or  counsel  in  his  professional  line,  the  rela- 
tion is  regarded  as  existing  in  so  far  as  to  bring  the  rule  in  question 


tate,  114  Mich.  366,  73  N.  W.  184 
(1897). 

New  York. — ^Kitz  v.  Buckmaster,  45 
App.  Div.  383,  61  N.  Y.  Supp.  64 
(1899);  People  v.  Hess,  8  App.  Div. 
143,  40  N.  Y.  Supp.  486  (1896)  ;  Hoff- 
man V.  Smith,  1  Caines  157    (1803). 

England. — Spenceley  v.  Schulen- 
burgh,  7  East  357   (1806). 

"  The  witness  in  this  case  had  been 
but  recently  admitted  to  the  bar,  the 
plaintiff  casually  met  him  in  the 
street,  and  all  the  conversation  they 
ever  had  about  the  matter  in  con- 
troversy occurred  at  that  time,  which 
was  before  the  institution  of  the  suit. 
The  witness  could  not  recover  com- 
pensation for  the  opinion  he  gave,  as 
he  states  expressly,  that  he  did  not 
consider  himself  the  attorney  of  the 
plaintiff;  and  it  is  apparent,  from  the 
time  and  place,  when  and  where  the 
conversation  occurred,  as  well  as  the 
subsequent  conduct  of  the  plaintiff, 
in  never  afterwards  consulting  the 
witness  about  the  institution  or 
prosecution  of  the  suit,  that  he  did 
not  regard  him  as  his  attorney  in  the 
matter.  Where  an  attorney  is  con- 
sulted merely  as  a  friend,  and  where 
neither  he,  nor  the  person  communi- 
cating with  him,  supposes  the  rela- 
tion of  attorney  and  client  to  exist 
between     them,    the     communications 


are  manifestly  not  entitled  to  the 
sanction  of  secrecy  extended  to  com- 
munications professionally  made." 
Goltra  V.  Wolcott,  14  111.  89,  90 
(1852),  per  Trumbull,  J. 

5.  Alabama.- — State  v.  Marshall,  8 
Ala.  302    (1845). 

California. — Delger  v.  Jacobs,  19 
Oal.  App.   197,   125  Pac.   601    (1913). 

Colorado. — ^Caldwell  v.  Davis,  10 
Colo.  481,  15  Pac.  696   (1887). 

Georgia. — Burnside  v.  Terry,  51  Ga. 
186   (1874). 

/{JiwoM.^Spencer  v.  Razor,  251  111. 
278,  96  N.  E.  300  (1911);  Smith  v. 
Long,  106  111.  485    (1883). 

Indiana. — Allen  v.  Bollenbacher,  49 
Ind.  App.  589,  97  N.  E.  817  (1912)  ; 
Borum  v.  Fonts,  15  Ind.  50  (1860). 

Iowa. — Toms  v.  Beebe,  90  Iowa  612, 
58  N.  W.  925    (1894). 

Kansas. — Sparks  v.  Sparks,  51  Kan. 
195,  32  Pac.  892   (1893). 

Mississippi. — Randal  v.  Yates,  48 
Miss.  685   (1873). 

JT^ii)  York. — ^Hebbard  v.  Hanghian, 
70  N.  Y.  54  (1877). 

rea;as.— Childress  v.  Tate  (Civ. 
App.  1912),  148  S.  W.  843;  Stallings 
V.  Hullum,  79  Tex.  421,  15  S.  W.  677 
(1891). 

Vermont. — Childs  v.  Merrill,  66  Vt. 
303,  29  Atl.  532   (1894). 
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in  operation  even  though  no  fee  is  paid  ^  or  charged.^  And  this 
is  held  Jo  be  true  even  where  a  person  consults  an  attorney  with 
the  intention  of  retaining  him,  though  he  does  not  in  fact  do  so.^ 

§  3683.  (Privileged  Communications;  Attorney  and  Client; 
General  I^ule) ;  Present  or  Expected  Litigation  not  Esseneti.al. — 

The  protection  of  the  rule  is  not  dependent  upon  the  fact  of  present 
or  expected  litigation. ^     It  refers  to  matters  which  are  thus  com- 


§  3682'!.  Alabama. — Andrews  v. 
Simms,  33  Ark.  771   (1873). 

Colorado. — Denver  Tramway  Co.  v. 
Owens,  20  Colo.  107,  36  Pae.  848 
(1894). 

Georgia. — Young  v.  State,  65  Ga. 
535    (1880). 

Indiana. — Reed  v.  Smith,  2  Ind.  160 
(1850). 

Kansas. — Slieelian  v.  Allen,  67  Kan. 
712,  74  Pac.  245   (1903). 

Louisiana.  —  Ballly  v.  Kobles,  4 
Mart.    (N.  S.)    361    (1826). 

Michigan. — Devich  v.  Dick,  177 
Mich.  173,  143  N.  W.  56;  Mack  v. 
Sharp,  138  Mich.  448,  101  N.  V/.  631 
(1904). 

Missouri. — ^Cross  w  Riggins,  50  Mo. 
335    (1873). 

Montana. — Dav's  v.  Morgan,  19 
Mont.  141,  47  Pac.  793    (1897). 

New  ForZc— Pfeffer  v.  Kling,  171 
N.  Y.  668,  64  N.  E.  1125  (1902), 
uffirmhig  58  App.  Div.  179,  08  X.  Y. 
Suppl.  641  (1901)  ;  March  v.  Ludlum, 
3  Sandf.  Ch.  35   (1845). 

Oklahoma. — Evans  v.  State,  5  Okla. 
Cr.  643,  115  Pac.  809,  34  L.  R.  A.  (N. 
S.)   577   (1911). 

Tennessee. — M'cMannus  v.  State,  2 
Head.  313    (1858). 

i7<a;!.— State  v.  Snowden,  23  Utah 
318,  65  Pac.  479    (1901). 

^^' Isconsin. — Bruley  v.  Garvin,  105 
Wis.  625,  81  N.  W.  1038,  48  L.  R.  A. 
839   (1900). 

Compare, — In  re  Monroe,  20  N.  Y. 
Suppl.  82   (1890). 

2.  Andrews  v.  Simms,  33  Ark.  771 


(1878);  Denver  Tramway  Co.  v. 
Owens,  20  Colo.  107,  36  Pac.  843 
(1894). 

3.  Alahama. — State  v.  Tally,  102 
Ala.  25,  15  So.  722    (1893). 

Georgia. — Peek  v.  Boone,  90  Ga. 
767,  17  S.  E.  66  (1893). 

Illinois. — Thorp  v.  Goewey,  85  111. 
611    (1877). 

Maine. — Wade  v.  Ridley,  87  Me. 
368,  32  Atl.  975  (1895);  Sargent  v. 
Inhabitants  of  Hampden,  38  Me.  581 
(1854). 

§  3683-1.  /JZinois.  —  Rogers  v. 
Daniels,   116  111.  App.  515    (1904). 

Indiana, — -Bigler  v.  Reyher,  43  Ind. 
112  (1873)  ;  Borum  v.  Fonts,  15  Ind. 
50    (1800). 

Massachusetts. — Foster  v.  Hall,  12 
Pick.  89   (1831). 

Pennsylvania.  —  Beltzhoover  v. 

Blaekstock,  3  Watts  20,  27  Am.  Dee. 
330   (1834). 

Tennessee. — ^fcMannus  v.  State,  3 
Head.  213   (1858). 

England-. — Pearse  v.  Pearse.  1  Dfg. 
&  Sm.  25.  16  L.  J.  Ch.  153  (1846); 
Lord  Walsingliam  v.  Geodrieke,  3 
Hare  124  (1843);  Desborough  v. 
Rawlins,  7  L.  J.  Ch.  171,  3  INIyl.  &  Cr. 
515,  2  Jur.  135  (1838)  ;  Greenough  v. 
Gaskell,  1  My.  &  K.  100  (1833). 

"  On  the  whole  we  are  of  opinion, 
that  although  this  rule  of  privilege, 
having  a  tendency  to  prevent  a  full 
disclosure  of  the  truth,  ought  to  be 
construed  strictly,  yet  still,  whether 
we  consider  the  principle  of  public 
policy  upon  which  the  rule  is  founded, 
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municated  in  the  ordinary  scope  and  course  of  professional  em- 
ployment. A  party  may  seek  the  advice  of  an  attorney  where 
there  are  no  indications  or  thoughts  of  litigation.  In  such  a  case 
the  client  may  and  does  communicate  to  his  legal  adviser  informa- 
tion, in  the  course  of  the  employment,  concerning  the  matters  in 
question,  which  he  would  undoubtedly  not  otherwise  inform  him 
as  to.  It  is  communicated  as  a  result  of  the  professional  relation 
of  attorney  and  client.  As  to  all  such  matters  the  rule  extends  and 
forbids  the  reception  of  any  evidence  in  respect  thereto. 

§  3684.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule) ;  Time  of  Making  the  Communication. —  The  fact 
that  a  person  acts  as  attorney  for  another  or  may  have  occupied 
that  relation  to  him  at  some  particular  time  does  not  operate  to 
render  communications  made  to  him  at  all  times  as  confidential 
and  privileged  within  the  meaning  of  the  rule.     If  the  relation  of 


or  the  weight  of  authority  by  which 
its  extent  and  limits  are  fixed,  the 
rule  is  not  strictly  confined  to  com- 
nmnications  made  for  the  purpose  of 
enabling  an  attorney  to  conduct  a 
cause  in  court,  but  does  extend  so  as 
to  include  communications  made  by 
one  to  his  legal  adviser,  whilst  en- 
gaged and  employed  in  that  character, 
and  when  the  object  is  to  get  his  legal 
advice  and  opinion  as  to  legal  rights 
and  obligations,  although  the  purpose 
be  to  correct  a  defect  of  title,  by  ob- 
taining a  release,  to  avoid  litigation 
by  compromise  to  ascertain  what  acts 
are  necessary  to  constitute  a  legal 
compliance  with  an  obligation,  and 
thus  avoid  a  forfeiture  or  claim  for 
damages,  or  for  other  legal  and  proper 
purposes,  not  connected  with  a  suit 
in  court."  Foster  v.  Hall,  12  Pick. 
(Mass.)   89   (1831),  per  Shaw,  C.  J. 

"  The  court  is  also  of  opinion,  that 
this  restriction  is  not  confined  to  facts 
disclosed,  in  relation  to  suits  actu- 
ally depending  at  the  time,  but  ex- 
tends to  all  cases  in  which  a  client 
applies,  as  aforesaid,  to  his  counsel 
or  attorney,  for  his  aid  in  the  line  of 


his  profession.  If  the  principle  was 
confined  to  causes  actually  depending 
at  the  time,  there  would  be  no  safety 
for  a  person  consulting  counsel  as  to 
the  expediency  of  bringing  a  suit,  or 
of  compromising  one  which  is  con- 
templated to  be  brought  against  him. 
When  such  suit  should  be  afterwards 
instituted^  all  his  disclosures,  previ- 
ously made,  with  a  view  to  .obtain 
counsel  and  avoid  litigation,  would  be 
given  in  evidence  against  him.  The 
same  necessity  exists  in  both  cases; 
and  there  is  in  principle,  no  diflference 
between  them."  Parlcer  v.  Carter,  4 
Munf.  (Va.)  373,  287,  6  Am.  Dec.  513 
(1814),  per  Roane,  J. 

"  We  think  the  cases  in  this  coun- 
try and  in  England,  taken  together, 
establish  the  doctrine  that  an  attor- 
ney cannot  be  compelled  to  disclose,  at 
the  instance  of  a  third  person,  any 
matter  which  came  to  his  knowledge, 
in  consequence  of  his  employment, 
even  though  such  business  had  no  ref- 
erence to  legal  proceedings  begun,  or 
apprehended."  Dudley  r.  Beck,  3  Wis. 
274,  284    (1854),  per  Whiton,  C.  J. 
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attorney  and  client  does  not  exist  at  the  time  and  the  communica- 
tions are  not  made  as  a  result  of  such  a  relation  the  rule  is  not 
applicable.  Thus  they  will  not  be  considered  as  privileged  if  made 
by  one  to  an  attorney  who  has  acted  for  him  in  his  professional 
character  at  other  times,  if  not  so  acting  at  the  particular  time ;  ^ 
nor  if  made  to  one's  attorney  concerning  a  matter  in  respect  to 
which  his  advice  or  aid  is  not  sought.^  It  is  essential  to  bring  the 
communication  within  the  rule  that  it  should  be  made  in  regard 
to  the  matter  concerning  which  the  legal  adviser  is  being  consulted 
and  during  the  period  of  his  professional  employment  in  respect 
thereto. 

§  3685.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule);  Extension  of  to  Third  Parties  Such  as  Clerk, 
Agents,  etc. —  The  rule  in  its  operation  is  not  confined  strictly 


§  3684-1.  California. — Gerety  v. 
O'Sheehan,  9  Cal.  App.  447,  99  Pa*. 
545  (1900);  Carroll  v.  Sprague,  59 
Cal.  655   (1881). 

Georgia. — Phllman  v.  Marshall,  103 
Ga.  82,  29  S.  E.  598   (1897). 

Kansas.  —  Robinson's  Exrs.  v. 
Blood's  Heirs,  10  Kan.  App.  S76,  62 
Pac.  677    (1900). 

Louisiana. — Williams  v.  Benton,  12 
La.  Ann.  91   (1857). 

Missouri. — Wilson  v.  Godlove,  34 
Mo.  337   (1864). 

Nebraska. — Bray  v.  State,  39  Neb. 
529,  58  N.  W.  161    (1894). 

New  York. — Rintelen  v.  Schaefer, 
158  App.  Div.  (N.  Y.)  477,  143  N. 
Y.  Suppl.  631  (1913);  Mandeville  v. 
Guernsey,  38  Barb.  225  (1862);  Yor- 
dan  V.  Hess,  13  Johns.  492  (1816); 
Riggs  V.  Denniston,  3  Johns.  Cas.  198, 
3  Am.  Dec.  145   (1802). 

Pennsylvania. — Leitch  v.  Diamond 
Nat.  Bank,  334  Pa.  557,  83  Atl.  416 
(1913);  In  re  Turner's  Estate,  167 
Pa.  609,  31  Atl.  867   (1895). 

Wisconsin.  —  Piano    Mfg.    Co.    t. 


Frawley,  68  Wis.  577,  33  N.  W.  768 
(1887). 

England. — ^Minet  v.  Morgan,  L.  R. 
8  Ch.  A.  361,  43  L.  J.  Ch.  637  (1873)  ; 
Griffith  V.  Davies,  5  B.  &  Ad.  502 
(1833);  Wilson  v.  Rastall,  4  T.  R. 
460,  3  R.  R.  515   (1792). 

2.  California. — ^Carroll  v.  Sprague, 
59  Cal.  655    (1881). 

Iowa. — State  v.  Mewherter,  46 
Iowa  88    (1877). 

Kentucky. — Denunzio's  Receiver  v. 
Scholtz,  117  Ky.  182,  77  S.  W.  715, 
25  Ky.  L.  Rep.  1294  (1903). 

Nebraska. — Clay  v.  Tyson,  19  Neb. 
530,  26  N.  W.  240   (1886). 

New  York. — Brennan  v.  Glennon, 
44  App.  Div.  107,  60  N.  Y.  Suppl.  643 
(1899);  Stanfield  v.  Knickerbocker 
Trust  Co.,  1  App.  Div.  592,  37  N.  Y. 
Suppl.  600  (1896)  ;  M'arsh  v.  Howe,  36 
Barb.  649  (1862);  Riggs  v.  Dennis- 
ton,  3  Johns.  Caa.  198,  3  Am.  Dec. 
145  (1803). 

Ohio. — Swart  v.  Masters  &  Ward- 
ens, 37  Ohio  C.  C.  R.  373   (1904). 
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to  communications  directly  between  a  client  and  his  attorney.  It 
may  frequently  happen  that  a  third  party,  as  for  instance  a  clerk, 
agent  or  the  like,  acts  as  intermediary,  in  which  case  he  will  be 
precluded  from  divulging  what  was  said  to  him  in  the  nature  of 
an  intended  confidential  communication  between  the  client  and 
legal  adviser.  The  fact  that  a  third  party  so  acts  does  not  take  the 
communication  from  the  operation  of  the  rule;  the  confidence 
nevertheless  exists  and  being  reposed  by  virtue  of  the  course  of 
the  professional  employment,  is  as  fully  protected  as  if  made  di- 
rectly.^ It  may  also  happen  that  a  person  may  desire  to  send  a 
\/ritten  communication  to  his  attorney  or,  if  unable  to  write,  may 
employ  an  amanuensis  for  the  purpose.  Under  such  circumstances 
it  would  seem  that  the  same  principle  would  apply  and  that  the 
party  acting  as  messenger  or  otherwise  would  be  regarded  as  a 
confidential  agent  and  precluded  from  divulging  what  the  nature 
of  the  communication  was.^    To  render  such  communications  from 


§  3685-1.  California. — Landsberger 
V.  Gorham,  5  Cal.  450   (1855). 

New  Hampshire. — Bean  v.  Quimby, 
6N.  H.  94  (1829). 

New  Jersey. — State  v.  Loponio,  85 
N.  J.  L.  357,  88  Atl.  1045,  49  L.  R. 
A.    (N.  S.)    1017    (1913). 

New  York. — Sibley  v.  Waffle,  16  N. 
Y.  180  (1857)  ;  Jackson  v.  French,  3 
Wend.  337,  20  Am.  Dec.  699    (1829). 

Ohio. — Bowers  y.  State,  39  Ohio  St. 
542   (1876). 

England. — Hooper  v.  Gumm,  2  J.  & 
H.  602,  10  W.  R.  644,  6  L.  T.  891 
(1862)  ;  Bunbury  v.  Bunbury,  2  Beav. 
173,  8  L.  J.  Gh.  297,  3  Jur.  644 
(1833);  R.  V.  Upper  Boddington,  8 
D.  &,  R.  726  (1826);  Taylor  v.  For- 
ster,  3  C.  &  P.  195  (1825)  ;  Walker  v. 
Wildman,  6  Madd.  47  (1821). 

Compare, — ^Barnes  v.  Harris,  7 
Cush.  (Mass.)  576,  54  Am.  Dec.  734; 
Schubkagel  v.  Dierstein,  131  Pa.  46, 
18  Atl.  1059,  6  L.  R.  A.  481    (1890). 

"  But  the  privilege  of  exemption 
from  testifying  to  facts  actually 
known  to  the  witness,  is  in  contraven- 
tion to  the  general  rules  of  law;  it 
is  therefore  to  be  watched  with  some 


strictness,  and  is  not  to  be  extended 
beyond  the  limits  of  that  principle  of 
policy,  upon  which  it  is  allowed.  It 
is  extended  to  no  other  person  than 
an  advocate  or  legal  adviser,  and 
those  persons  whose  intervention  is 
strictly  necessary  to  enable  the  client 
and  attorney  to  communicate  with 
each  other,  as  an  interpreter,  agent  or 
attorney's  clerk.  And  this  privilege 
is  confined  to  counsel,  solicitors  and 
attorneys,  when  applied  to  as  such, 
and  when  acting  in  that  capacity." 
Hatton  V.  Robinson,  14  Pick.  (Mass.) 
416,  422    (1833),  per  Shaw,  C.  J. 

2.  "As  to  whose  hands  are  so  tied 
where  the  writing  appears  in  the  pos- 
session of  a  third  party  to  whom  it 
has  been  entrusted  for  delivery  by  the 
client,  is,  under  the  authorities,  a 
question  of  some  uncertainty.  *  •  * 
Tlie  question  probably  comes  down 
after  all  to  one  of  whether  or  not  tha 
method  employed  was  intended  and 
understood  to  be  confidential,  and  in 
deciding  that  question,  the  presence  or 
absence  of  reasonable  necessity  would 
doubtless  be  an  important  element. 
Clearly,    therefore,   where    the    client 
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a  client  privilegedj  as  being  confidential,  they  should,  however,  be 
made  to  such  a  person  for  the  purpose  of  their  being  reported  to 
the  legal  adviser.  The  mere  fact  that  a  person  may  occupy  a  confi- 
dential position  in  the  office  of  an  attorney  will  not  of  itself  bring 
communications  to  the  former  within  the  rule;  they  should  be 
made  with  intention  of  their  being  conveyed  to  the  attorney.^  The 
same  situation  is  regarded  as  existing  in  the  case  of  one  who  acts 
as  interpreter  between  an  attorney  and  his  client.*  The  rule  has 
also  been  extended  to  include  an  executor  of  the  legal  adviser  who 
has  come  into  possession  of  papers  entrusted  by  a  client  to  the 
latter.^ 


has  used  a  confidential  agent  of  trans- 
mission, wiiicli,  undei'  tlie  circum- 
stances it  was  reasonably  necessary 
for  him  to  do,  he  will  be  protected 
against  a  betrayal  of  this  confidence 
by  such  agent  to  the  same  extent  as 
.ngainst  a  betrayal  of  confidence  by  his 
attorney.  *  *  *  In  Anderson  v. 
Bank,  L.  R.  2  Ch.  Div.  644,  Jessel,  M. 
R.,  speaking  of  the  necessary  confi- 
dential means  a  client  may  employ  of 
communicating  with  his  attorney 
within  the  privilege,  said :  '  He  may 
employ  a  third  person  to  write  the 
letter,  or  he  may  send  the  letter 
through  a  messenger,  or  he  may  give 
a  verbal  message  to  a  messenger.'  In 
the  case  at  bar,  the  letter  in  question 
was  not  in  Lapanio's  handwriting, 
nor  was  it  signed  by  him.  Standing 
alone  it  was  without  evidential  value, 
nor  Was  it  possible  to  give  it  such 
value  without  the  testimony  of  Roche- 
fort  to  the  communication  received  by 
him  from  Loponio.  This  communica- 
tion he  received  while  acting  as 
Loponio's  amanuensis  in  writing  a 
letter  to  employ  a  lawyer  for  the  lat- 
ter's  defence.  Loponio,  who  is  a  for- 
eigner and  cannot  write  English,  was 
in  jail  here  charged  with  murder.  The 
employment  of  the  amanuensis  was 
reasonably  necessary.  Rochefort  was 
not  only  a  fellow-prisoner,  but  was 
the  '  scrivener  of  the  tier '  where  both 
their  cells  were  located.    He  wrote  let- 


ters for  the  prisoners  when  they  de- 
sired him  to  do  so.  He  advised  with 
Loponio  as  to  the  selection  of  a  law- 
yer. The  letter  itself  breathes 
throughout  its  confidential  nature. 
In  one  place  it  tells  the  attorney,  '  No 
one  will  read  this  letter  but  you,  for 
I  will  seal  it.'  The  sealing  would  be 
of  little  avail  if  the  amanuensis 
might  be  permitted  to  disclose  its  con- 
tents. Clearly,  from  every  viewpoint, 
Rochefort's  employment  was  confiden- 
tial for  the  purpose  of  effecting  a, 
communication  from  Loponio  to  his 
intended  lawyer  to  engage  and  in- 
struct him.  We  think  Rochefort 
should  not  have  been  permitted  to 
testify  in  violation  of  this  confidence.'' 
State  V.  Loponio,  85  N.  J.  L.  357,  361, 
88  Atl.  1045,  49  L.  R.  A.  (X.  S.) 
1017  (1913),  per  White,  J. 

3.  Hawes  v.  State,  88  Ala.  37,  7  So. 
302    (1889). 

4.  Goddard  v.  Gardner,  28  Conn. 
172  (1859);  Jackson  v.  French,  3 
Wend.  (N.  Y.)  337  (1829);  Parker  v. 
Carter,  4  Munf.  (Va.)  273,  6  Am.  Dec. 
513   (1814). 

"All  the  reasons  which  apply  to  tl.e 
attornry,  apply  to  the  interpreter  be- 
tween the  client  and  the  attorney  of 
Nv'hom  he  is  merely  the  organ."  An- 
drews V.  Solomon,  Pet.  C.  C.  355 
(1816),  per  Washington,  J. 

5.  Fenwick  v.  Reed,  1  Merw.  114 
(1816). 
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§  3686.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule);  Applicable  Though  Relation  is  Terminated. — 

Communications  between  an  attorney  and  client,  which  are  of  such 
a  character  as  to  bring  them  within  the  operation  of  the  general 
rule  as  to  privileged  communications,  are  not  affected  by  the  fact 
that  the  relation  is  terminated  by  act  of  the  parties,-'  or  by  the- 
death  of  the  client.^  Thus  where  an  attorney  after  being  consulted 
and  informed  of  the  facts  of  the  case  withdraws  from  further  con- 
nection therewith,  he  will  not  be  permitted  to  disclose  communica- 


§  3686-1  Delaware. — Bush  v.  Mc- 
Comb,  2  Houst.  546  (1863)  ;  Andrews 
V.  Thompson,  1  Houst.  523   (1838). 

Indiana. — Harless  v.  Harless,  144 
Ind.  196,  41  N.  E.  593    (1895). 

Louisiana. — Morris  v.  Cain's  Exr's, 
39  La.  Ann.  712,  1  So.  797,  2  So.  418 
(1887). 

Maryland. — In  re  Chase,  1  Bland. 
206,  17  Am.  Dec.  277    (1837). 

Minnesota. — Struckmeyer  y.  Lamb, 
75  Minn.  366,  77  N.  W.  987   (1899). 

Xeiraska. — Brady  v.  State,  39  Neb. 
529,  58  N.  W.  161   (1894). 

New  York. — Walton  v.  Fairchild,  4 
N.  Y.  Suppl.  552. 

"Ihe  general  rule  is  not  denied, 
and  indeed  stands  upon  such  firm 
grounds  of  public  policy,  and  is  so 
■well  fortified  by  authority,  that  it 
would  be  impossible  to  contest  it. 

tJpon  every  such  communication 
made  by  a  party  to  his  counsel,  at- 
torney or  solicitor,  the  seal  of  the 
law  is  placed,  and  remains  forever, 
unless  removed  by  the  party  himself 
for  whose  protection  the  rule  was  es- 
tablislied."  Chew  v.  Farmer's  Bank  of 
Maryland,  2  Md.  Ch.  231,  240  (1848), 
per  Chancellor  Johnson. 

"The  policy  of  the  law  does  not  per- 
mit a  solicitor  to  divulge  the  secrets 
of  his  client.  Such  confidential  com- 
munications are  not  to  be  revealed  at 
any  period  of  time,  either  before  or 
after  the  suit  has  been  brought  to  an 
end,  or  in  any  other  suit;  for,  as  to 
all  such  matters  his  mouth   is  shut 


for  ever.''  In  re  Chase  1  Bland  (Md.) 
206,  222,  17  Am.  Deo.  377  (1837),  per 
Bland,  Ch. 

"An  attorney  at  law  is  not  permit- 
ted to  disclose  opinions,  statements, 
or  communications  made  to  him  by 
his  client  touching  matters  the  sub- 
ject of  professional  advice  and  con- 
sultations. It  is  the  privilege  of  the 
client  that  the  seal  of  confidence  and 
secrecy  should  not  be  broken  without 
his  consent.  Nor  does  the  privilege 
terminate  with  the  particular  busi- 
ness which  established  the  relation." 
Perkins  v.  Guy,  55  Miss.  153,  178,  30 
Am.  Rep.  510  (1877),  per  Simrall, 
C.  J. 

"This  court  understands  it  to  be 
the  settled  law,  that  counsel  and  at- 
torneys ought  not  to  be  permitted  to 
give  evidence  of  facts  imparted  to 
them,  by  their  clients,  when  acting 
in  their  professional  cliaracter;  that 
they  are  considered  as  identified  with 
their  clients,  and  of  necessity,  en- 
trusted with  their  secrets,  which, 
therefore,  without  a  dangerous  breach 
of  confidence,  cannot  be  revealed; 
that  this  obligation  of  secrecy 
continues  always  and  is  the  privilege 
of  the  client  and  not  of  the 
attorney."  Parker  v.  Carter,  4 
Munf.  (Va.)  273,  286,  6  Am.  Dec. 
513    (1814),  per  Roane,   J. 

2.  Hart  v.  Thompson's  Ex'r,  15  La. 
88  (1840);  see  Scott  v.  Harris,  113 
111.  447    (1885). 
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tions  made  to  him  by  a  client  in  the  course  of  his  professional  em- 
ployment.^ The  privilege  is  that  of  the  clients  and  it  is  his  right 
to  insist  that,  at  all  times,  the  seal  of  the  law,  which  has  been  placed 
thereon,  shall  so  remain  unless  it  is  removed  by  his  consent. 


§  3687.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule) ;  Writings  and  Documents  Included. —  The  rule 
under  consideration  extends  to  writings  and  papers  with  which  an 
attorney  has  been  confidentially  entrusted  by  a  client.  In  all  such 
cases  the  writings  may  be  regarded  as  within  the  protection  of  the 
rule  respecting  confidential  communications  and  the  former  can 
not  be  compelled  to  produce  the  documents  or  to  testify  to  their 
contents.-'     It  is  as  equally  important  that  such  documents  should 


3.  Peek  v.  Boone.  90  Ga.  767,  17 
S.  E.  66  (1893)  ;  Thorp  v.  Goewey, 
85  111.   611    (1877). 

§  3687-1  Alabama. — Crawford  v. 
McKissach,  1  Port.  433    (1835). 

Connecticut. — Lynde  v.  Judd,  3  Day 
490    (1807). 

See  Suffice  v.  Hall,  75  Conn.  17,  52 
Atl.  407,  96  Am.  St.  Rep.  188   (1902). 

Georgia. — Freeman  v.  Brewster,  93 
Ga.  648,  21  S.  E.  165  (1894)  ;  Neal  v. 
Patten,  47  Ga.  73    (1872). 

Louisiana. — State  v.  Hazleton,  15 
La.  Ann.  73    (1860). 

Massachusetts. — Anon.  8  Mass.  370 
(1811). 

Minnesota. — Davis  v.  New  York,  0. 
&  W.  Ry.  Co.,  70  Minn.  37,  72  X.  W. 
833  (1897)  ;  Stokoe  v.  St.  Paul  M.  & 
M.  Ry.  Co.,  40  Minn.  545,  42  N.  W. 
482   (1889). 

Neio  Jersey. — Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  31  Atl.  1054 
(1891). 

Neio  York. — Genet  v.  Ketchum,  63 
N.  Y.  636  (1875);  People  v.  Benja- 
min, 9  How.  Pr.  419  (1853)  ;  Kellogg 
V.  Kellogg,  6  Barb.  116  (1849)  ;  Jack- 
son V.   BurtJs,   14  Johns,  391    (1817). 

Pennsylvania. — Com.  v.  Meyer,  15 
Phila.  397    (1881). 

Vermont. — Arbuckle  v.  Templeton, 
65    Vt.    305,    25    Atl.    1095     (1893); 


Durkee  v.  Leland,  4  Vt.  612    (1832)  ; 
State  V.  Squires,  1  Tyler  147    ( 1801 ) . 

Wisconsin. — Selden  v.  State,  74 
Wis.  271,  42  N".  W.  218,  17  Am.  St. 
Rep.  144   (1889). 

England. — Volant  v.  Soyer,  13  C.  B. 
231  (1853);  Davies  ,v.  Waters,  9  M. 
&  W.  608,  11  L.  J.  Ex.  314  (1843)  ; 
Laing  v.  Barclay,  3  Stark.  42,  3  Dowl. 
&  R.  530,  1  B.  &  C.  398  (1831); 
Cohen  v.  Templar,  2  Stark.  260 
(1817). 

The  prisoner  has  the  privilege  to 
prevent  the  disclosure  of  communica- 
tions which  he  may  have  made  to  his 
counsel  in  the  course  of  professional 
employment;  and  if  papers  have,  un- 
der such  circumstances,  been  placed 
by  the  former  in  the  possession  of 
the  latter,  they  are  considered  as  priv- 
ileged. It  is  true,  that  the  counsel 
may  be  permitted  to  give  evidence  of 
such  matters,  connected  with  the 
transaction,  when  his  knoAvledge  is  de- 
rived aliunde;  but  the  line  of  distinc- 
tion must  not  be  lost  sight  of,  in  ad- 
mitting the  evidence  before  the  jury." 
State  v.  Hazleton,  15  La.  Ann.  73 
(1860),  per  Voorkees,  J. 

"The  privilege  of  professional  sec- 
recy is  not  confined  to  the  knowledge 
derived  by  counsel  from  communica- 
tions made  to  him  by,  or  in  confer- 
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be  protected  from  disclosure  as  it  is  that  oral  or  written  communi- 
cations should  be.  The  general  rule,  however,  has  been  considered 
as  not  applying  where  the  client  could  be  compelled  to  produce  the 
writing  in  question.^  In  many  cases,  an  attorney  has,  also,  been 
called  upon  to  produce  a  paper  for  the  purpose  of  identification 
merely,^  or  to  testify  to  the  existence  of  a  document,  for  the  pur- 
pose of  introducing  secondary  evidence  of  its  contents.*  An  attor- 
ney has  also  been  permitted  to  testify  to  the  contents  of  an  instru- 
ment executed  by  his  client,  where  his  knowledge  thereof  was  not 
acquired  from  the  latter  but  from  outside  sources.^     Books  and 


ence  with  the  client,  but  extends  to 
information  obtained  from  documents 
submitted  for  his  inspection  or  cus- 
tody." Matthews  v.  Hoggland,  48  N. 
J.  Eq.  455,  464,  21  Atl.  1054  (1891), 
per  Green  V.  C. 

"The  mode  in  which  the  informa- 
tion is  communicated — whether  by 
oral  statement  of  facts,  or  by  deliver- 
ing a  written  instrument — cannot  be 
important.  The  principle  is  the  same 
in  whatever  way  the  information 
passes.  The  policy  of  the  law  allows 
a  man  to  make  the  best  defence  in 
his  power.  Whatever  may  be  his  de- 
linquency, he  is  permitted  to  confer 
freely  with  his  counsel  and  to  place 
in  his  hands  any  paper  touching  the 
matter  in  question,  without  the  peril 
of  having  his  confidence  betrayed  un- 
der the  forms  of  law.  The  attorney 
may  be  called  to  prove  the  existence 
of  a  paper,  and  that  it  is  in  his  pos- 
session, for  the  purpose  of  enabling 
other  party  to  give  parol  evidence  of 
its  contents.  But  he  cannot  be  com- 
pelled to  produce  or  disclose  the  con- 
tents of  a  paper  which  has  been  de- 
posited with  him  by  his  client."  Cove- 
ney  v.  Tannahill,  1  Hill  (N.  Y.)  33, 
35,  37  Am.  Dec.  287  (1841),  per 
Bronson,  J. 

2.  Bridgeport  v.  Bridgeport  Hy- 
draulic Co.,  81  Conn.  84,  70  Atl.  650 
( 1908 )  ;  Andrews  v.  Ohio  &  M.  K. 
Co.,    14    Ind.    169    (1860);    Ex  parte 


Mawlsby,  13  Md.  625  (1859);  Pear- 
son V.  Yoder  (Okla.,  1913),  134  Pac. 
421. 

3.  People  V.  City  of  New  York,  29 
Barb.   (N.  Y.)   632   (1859). 

4.  Minnesota. — Stokoe  v.  St.  Paul 
M.  &  M.  Ry.  C,  40  Minn.  545,  42  N. 
W.  482    (1889). 

New  York. — Coveney  v.  Tannahill, 
1  Hill,  33,  37  Am.  Dec.  287  (1841); 
Brandt  v.  Klein,  17  Johns  335  (1820). 

Texas. — Zabel  v.  Schroeder,  35  Tex. 
308    (1872). 

United  States. — Rhoades  v.  Selin, 
Fed.  Cas.  No.  11,740,  4  Wash.  C.  C. 
715    (1827). 

"The  court  would  feel  very  great 
reluctance  to  innovate  on  a  rulp  of 
evidence  founded  in  so  much  good 
sense  and  propriety,  as  that  which 
prevents  a  disclosure  by  a  person 
standing  in  the  relation  of  an  at- 
torney or  counsellor,  from  disclosing 
communications  confidentially  made 
to  him  in  his  professional  capacity, 
but  it  does  not  appear  to  us,  that, 
to  oblige  the  attorney  to  answer 
merely  as  to  the  existence  of  an  in- 
strument, or  where  it  is  to  be  found, 
would  infringe  that  rule."  Brandt  '. 
Klein,  17  Johns  (N.  Y.)  335,  339 
(1841),  per  Curiam. 

5.  Schattman  v.  American  Credit 
Ind.  Co.,  34  App.  Div.  (N.  Y.)  392, 
54  N.  Y.  Suppl.  225    (1898). 
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papers  left  with  an  attorney  merely  for  safe  keeping  are  not,  how- 
ever, privileged.® 

§  3688.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule) ;  Exceptions ;  Information  Acquired  not  as  Result 
of  Confidence  Reposed. —  Information  relating  to  the  cause  or 
affairs  of  a  client,  which  an  attorney  did  not  learn  as  a  result  of 
his  professional  employment,  is  not  regarded  as  a  privileged  com- 
munication,^ even  though  the  knowledge  may  have  come  to  him 


6.  Grant  v.  United  States,  227  U. 
S.  74,  33  S.  Ct.  196,  57  L.  ed.  423. 

§  3688-1.  California. — Murphy  v. 
Waterhouae,  113  Cal.  467,  45  Pac.  866, 
54  Am.  St.  Rep.  365  (1896)  ;  Hunter 
V.  Watson,  12  Cal.  363,  73  Am.  Dec. 
543   (1859). 

Georgia. — Skellie  v.  James,  81  Ga. 
419,  8  S.  E.  607    (1889). 

Illinois. — Swan  v.  Humphreys,  42 
111.  A,pp.  370  ( 1891 )  ;  Chillicothe 
Ferry  R.  &  B.  Co.  v.  Jameson,  48  111. 
281    (1868). 

Louisiana. — Reeves  v.  Burton,  6 
Marts.    (N.   S.)    283    (1827). 

Nehraska. — Adler  &  Sons  Clothing 
Co.  V.  Hellman,  55  Neb.  266,  75  N.  W. 
877   (1898). 

New  York. — Crosby  v.  Berger,  11 
Paige  377,  42  Am.  Dec.  117  (1844)  ; 
Johnson  v.  Daverne,  19  Johns.  134,  10 
Am.   Dec.    198    (1821). 

Ohio. — Feltrup  v.  Schloener,  33  Ohio 
C.  C.  R.  467  (1914)  ;  Rogers  v.  Dare, 
Wright  136   (1832). 

United  States. — In  re  Donohue, 
Fed.  Cas.  No.  3,990  (1876);  Rhoades 
V.  Selin,  Fed.  Cas.  No.  11,740,  4 
Wash.  C.  C.   715    (1827). 

"Although  the  rule  is  thus  inflexible 
in  the  cases  to  which  it  applies,  there 
are,  what  are  sometimes  called  ex- 
ceptions to  it,  though  these  exceptions 
are  ratlier  apparent  than  real,  and 
will,  I  think,  be  found  upon  examina- 
tion to  be  entirely  without  the  prin- 
ciple upon  which  the  rule  rests.  Thar, 
is,  they  will  be  found,  not  to  be  com- 


munications from  the  client  to  the 
legal  adviser  at  all,  but  information 
which  the  latter  has  acquired.  Inde- 
pendently of  any  such  communica- 
tion. And  where  that  is  the  case,  the 
interest  of  justice,  so  far  from  re- 
quiring that  it  shall  be  locked  up  in 
the  breast  of  the  attorney,  demand 
its  publicity,  when  necessary  to 
guard,  or  to  assert  the  rights  of  third 
persons."  Chew  v.  Farmers'  Bank  of 
Maryland,  2  Md.  Ch.  231,  240  (1848), 
per  Chancellor  Johnson. 

"The  appellant  is  under  a  mistake 
in  supposing  that  an  attorney  or  coun- 
sellor is  privileged  from  answering  as 
to  everything  which  comes  to  his 
knowledge  while  he  is  acting  as  at- 
torney or  counsel.  The  privilege  only 
extends  to  information  derived  from 
his  client,  as  such,  either  by  oral  com- 
munications, or  from  books  or  papers 
sliown  to  him  by  his  client,  or  placed 
in  his  hands  in  his  character  or  at- 
torney or  counsel.  Information  de- 
ri\ed  from  other  persons,  o'-  othe"- 
sources,  although  such  information  is 
derived  or  obtained  while  acting  as 
attorney  or  counsel,  is  not  privileged. 
(Spenceley  v.  Schulenburgh,  7  East's 
Rep.  357).  The  object  of  the  rule, 
protecting  privileged  communication.-j 
from  being  disclosed  by  the  attorney 
or  counsel,  is  to  secure  to  parties  who 
have  confided  the  facts  of  their  cases 
to  their  professional  advisers,  as  such, 
the  benefit  of  secrecy  in  relation  to 
such    communications;     so    that    the 
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while  acting  as  legal  adviser  for  such  party.^  Thus,  where  the 
knowledge  is  acquired  as  a  result  of  conversations  between  the 
client  and  others  in  the  presence  of  an  attorney,^  or  from  state- 
ments made  to  the  latter  by  a  third  person,*  even  though  in  the 
presence  of  the  client,^  or  as  a  result  of  the  latter's  suggestion  ® 
the  rule  does  not  apply.  In  like  manner,  testimony  of  an  attorney 
has  been  received  as  to  what  a  client  of  his  stated  on  a  previous 
trial.''    Similarly,  statements  made  by  a  client  to  his  attorney  which 


client  may  disclose  the  whole  of  his 
case  to  his  professional  adviser,  with- 
out any  danger  that  the  facts  thus 
communicated  to  his  attorney  or  coun- 
sel will'  be  used  in  evidence  against  him 
with  his  own  consent.  But  the  prin- 
ciple of  the  rule  does  not  apply  to  the 
discovery  of  facts  within  the  knowl- 
edge of  the  attorney  or  counsel,  which 
were  not  communicated  or  confided  to 
him  by  his  client,  although  he  became 
acquainted  with  such  facts  while  en- 
gaged in  his  professional  duty  as  the 
attorney  or  counsel  of  his  client." 
Crosby  v.  Berger,  11  Paige  377,  378, 
42  Am.  Dee.  117  (1844),  per  Chan- 
cellor  Wolworth. 

"It  is  a  mistake  to  suppose  that  an 
attorney  is  privileged  from  answering 
as  to  that  which  comes  to  his  knowl- 
edge during  his  employment  as  at- 
torney. The  privilege  only  extends  to 
information  confided  to  him  by  the 
client.  Information  derived  or  ob- 
tained from  other  persons  or  sources 
is  not  privileged  (Spenceley  v.  Schu- 
lonburgh,  7  East.  357 ) .  The  rule  does 
not  apply  to  the  discovery  of  facts 
■within  the  knowledge  of  the  attorney 
that  were  not  communicated  or  con- 
fided to  him  by  his  client,  although 
he  became  acquainted  with  them 
while  engaged  in  his  professional 
duty  in  his  client's  cause.''  In  re 
Donohue,  Fed.  Cas.  No.  3,990  (1876), 
per  Fox,  D.  J. 

2.  King  v.  Asbley,  179  N.  Y.  281, 
72  N.  E.  106  affirming  96  App.  Div. 
143,    89    N.    Y.    Suppl.    482     (1904); 


Crosby  v.  Berger,   11  Paige    (N.  Y. ) 
377,  42  Am.  Dec.  117   (1844). 

3.  California. — Gallagher  v.  Wil- 
liamson, 33  Cal.  331,  83  Am.  Dec.  114 
(1863). 

Geor^rio.^-Corbett  v.  Gilbert,  24  Ga. 
454   (1850). 

Iowa. — Shafl'er  v.  Mink,  60  Iowa 
754,  14  N.  W.  726   (1882). 

Kansas. — See  In  re  Elliott,  73  Kan. 
151,  84  Pac.  750   (1906). 

Minnesota. — Hanson  v.  Bean,  51 
Minn.  546,  53  N.  W.  871,  38  Am.  St. 
Rep.  516   (1892). 

New  Jersey. — Roper  v.  State,  58  N. 
J.  L.  420,  33  Atl.  969  (1896)  ;  Carr  v. 
Weld,  19  N.  J.  Eq.  319    (1868). 

Neil}  York. — In  re  Hicks,  14  N.  Y. 
St.  Rep.  320;  Coveney  v.  Tannahill, 
1  Hill  33,  37  Am.  Dec.  287   (1841). 

Pennsylvania. — In  re  Weaver's  Es- 
tate, 9  Pa.  Co.   Ct.   R.   516    (1891). 

South  Carolina. — Moffatt  v.  Hardin, 

32  S.  C.  9   (1884). 

Texas. — Houx  v.  Blum,  9  Tex.  Civ. 
App.  588,  29  S.  W.  1135   (1895). 

4.  Perkins  v.  Guy,  55  Miss.  153,  30 
Am.  Rep.  510   (1877). 

5.  Perkins  v.  Guy,  55  Miss.  153,  30 
Am.  Rep.  510   (1877). 

6.  Perkins  v.  Guy,  55  Miss.  153,  CO 
Am.  Rep.  510  (1877);  In  re  Mellen, 
63  Hun  (N.  Y.)  632,  18  N.  Y.  Suppl. 
515    (1892),   affirmed   138   N.  Y.   615, 

33  N.  E.  1083   (1893). 

7.  Kling  V.  Tunstall,  124  Ala.  268, 
27  So.  420  (1900).  See,  also.  Fore- 
man V.  Archer,  130  Iowa  49,  106  N. 
W.    372    (1906);    Kramer   v.   Kister, 
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are  in  no  way  related  to  or  connected  with  the  purposes  for  which 
the  latter  was  consulted,  are  not  subject  to  exclusion  under  this 
rule.  Thus  it  has  been  held  that  an  attorney  may  testify  as  to 
threats  against  a  person  made  to  him  by  a  client.® 


§  3689.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule;  Exceptions);  Communications  Heard  by  Third 
Person ;  Presence  Known. —  Statements  and  communications  be- 
tween a  client  and  his  attorney,  in  the  presence  of  a  third  person, 
are  not  generally  regarded  as  privileged  so  as  to  prevent  their  dis- 
closure.^    In  such  a  case  the  right  is  said  to  be  waived  by  the 


187  Pa.  St.  237,  40  Atl.  1008,  44  L. 
R.  A.  433    (1898). 

8.  Pearson  v.  State,  56  Tex.  Cr.  607, 
120  S.  W.  1004  (1909). 

"  It  cannot  be  claimed,  even  that 
the  intention  expressed  by  the  threats 
was  a  matter  submitted  to  the  attor- 
neys professionally,  their  advice  and 
aid  were  not  sought  in  regard  to  it. 
The  defendant's  enmity,  spirit  of  re- 
venge, or  other  motive,  whatever  it 
may  have  been,  which  prompted  the 
threats  had  no  connection  with  the 
matter  involving  the  rights  of  defend- 
ant submitted  to  the  attorneys. 
Neither  the  threats  nor  the  motives 
of  the  defendant  were  the  subject  of 
professional  communication.  They 
cannot  therefore  be  regarded  as  privi- 
leged." State  V.  Mewherter,  46  Iowa 
88    (1877),  per  Back,  J. 

§  3689-1.  Alabama. — Mobile  &  M. 
Ry.  Co.  V.  Yeates,  67  Ala.  164 
(1880). 

Connecticut. — Goddard  v.  Gardner, 
38  Conn.  173   (1850). 

Georgia. — Stone  v.  Minter,  111  Ga. 
45,  36  S.  E.  331,  50  L.  R.  A.  356 
(1900). 

Idaho. — State  v.  Perry,  4  Idaho 
334,  38  Pac.  665   (1844). 

Illinois. — Scott  v.  Aultman  Co.,  311 
111.  613,  71  N.  E.  1113,  103  Am.  St. 
Rep.  315  (1904)  ;  Lynn  v.  Lyerle,  113 
111.  138   (1885). 


Indiana. — Colt  v.  MoConnell,  116 
Ind.  349,  19  N.  E.  106   (1889). 

Iowa. — State  v.  Swafford,  98  Iowa 
362,  67  N.  W.  284  (1896);  State  v. 
Sterrett,  68  Iowa  76,  25  N.  W.  936 
(1885). 

Kentucky. — Smick's  Adm'r  v.  Bes- 
wick's  Adm'r,  113  Ky.  439,  24  Ky. 
L.  Rep.  376,  68  S.  W.  439   (1903). 

Massachusetts. — ^Hoy  v.  Morris,  13 
Gray  519,  74  Am.  Dec.  650   (1859). 

Michigan. — Cody  v.  Walker,  62 
Mich.  157,  28  N.  W.  805,  4  Am.  St. 
Rep.  834  (1886);  Hartford  Fire  Ins. 
Co.  V.  Reynolds,  36  Mich.  502   (1877). 

Missouri.— TjIm  v.  Hall,  106  Mo. 
313,  17  S.  W.  319,  37  Am.  St.  Rep. 
337  (1891);  Denser  v.  Walkup,  43 
Mo.  App.  625  (1891);  Weinstean  v. 
Eeid,  35  Mo.  App.  41  (1887). 

Nebraska. — Basye  v.  State,  45  Neb. 
361^  63  N.  W.  811    (1895). 

New  York. — People  v.  Farmer,  194 
N.  Y.  351,  87  N.  E.  457  (1909)  ;  In  re 
Simmon's  Estate,  48  Misc.  R.  484,  96 
N.  Y.  Suppl.  1103  (1905)  ;  Lecour  v. 
Importers'  &  Traders'  Nat.  Bank,  61 
App.  Div.  163,  70  N.  Y.  Suppl.  419 
(1901);  Doheny  v.  Lacy,  168  N.  Y. 
313,  61  N.  E.  355  (1901),  affirming 
42  App.  Div.  218,  59  N.  Y.  Suppl.  734 
(1899);  Cooperson  v.  Polio,  30  Misc. 
R.  619,  62  N.  Y.  Suppl.  773  (1900)  ; 
Sandiford  v.  Frost,  9  App.  Div.  55,  41 
N.   Y.    Suppl.    103    (1896);    People  v. 
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voluntary  act  of  the  client  in  thus  making  the  communication.^ 
So  statements  made  in  front  of  a  friend,  who  accompanies  a  person 
to  a  consultation  with  an  attorney,  are  not  regarded  as  privileged.^ 
The  fact  that  communications  may  be  made  to  an  attorney  in  the 
presence  of  a  third  party  does  not,  however,  always  have  the  effect 
of  removing  them  from  the  operation  of  the  rule  of  exclusion. 
An  instance  of  this  has  been  recognized  where  a  mother  accom- 
panied her  daughter  to  a  consultation  with  a  legal  adviser  concern- 
ing the  daughter's  seduction.  In  such  a  case  it  was  held  that  the 
privilege  nevertheless  attached  to  statements  made  to  the  attorney, 
the  mother  being  regarded  as  a  confidential  agent  of  her  daughter.* 


Buchanan,  145  N.  Y.  1,  39  N.  E.  846 
(1895)  ;  Greer  v.  Greer,  68  Hun  251, 
13  N.  y.  Suppl.  778  (1890);  Smith 
V.  Crego,  54  Hun  22,  7  N.  Y.  Suppl. 
86  (1889)  ;  In  re  McCarthy,  55  Hun 
7,  8  N.  Y.  Suppl.  578  (1889);  Rosen- 
berg V.  Rosenberg,  40  Hun  91  (1886)  ; 
Britton  v.  Lorenz,  3  Daly  23  (1869)  ; 
Whiting  V.  Barney,  30  N.  Y.  330,  86 
Am.  Dec.  385  (1864);  Jackson  v. 
French,  3  Wend.  337,  20  Am.  Dec.  699 
(1829). 

North  Carolina. — Carey  v.  Carey, 
108  N.  0.  267,  12  S.  E.  1038  (1891); 
Hughes  V.  Boone,  102  N.  0.  137,  9  S. 
E.  286    (1889). 

Texas. — Smith  v.  Guerre  (Civ.  App. 
1913),  159  S.  W.  417;  Wallcer  v. 
State,  19  Tex.  App.  176   (1885). 

Washington. — State  v.  Falsetta,  43 
Wash.  159,  86  Pac.  168    (1906). 

Compare  Blount  v.  Kimpton,  155 
Mass.  378,  29  N".  E.  590,  31  Am.  St. 
Rep.  554   (1892). 

2.  Parish  v.  Gates,  29  Ala.  254 
(1856). 

3.  People  v.  Buchanan,  145  N.  Y. 
1,  39  N.  E.  846    (1895). 

4.  Brand  v.  Brand,  39  How.  Pr.  (N. 
Y.)   193   (1870). 

"  The  privilege  of  exemption  from 
testifying  to  facts  actually  known  is 
extended  only  to  an  attorney  or  legal 
adviser  who  derives  his  knowledge 
from  the  communications  of  a  client 


who  applies  and  makes  disclosures  to 
him  in  his  professional  character,  and 
to  those  other  persons  whose  interven- 
tion is  strictly  necessary  to  enable  the 
parties  to  communicate  with  each 
other.  •  •  «  Applying  this  rule 
to  the  facts  in  the  present  case,  tlie 
conclusion  is  inevitable  that  the 
statement  of  Morris  to  his  counsel, 
Mr.  Todd,  was  overheard  and  became 
known  to  Aldrich  under  circumstances 
which  entitled  the  plaintiff  to  the- 
benefit  of  his  testimony  concerning  it. 
Aldrich  was  not  an  attorney,  n::r  in 
any  way  connected  with  Mr.  Todd, 
and  certainly  in  a  situation  where 
1"  was  either  necessary  or  useful  to 
the  parties  to  enable  them  to  under- 
stand each  other.  On  the  contrary, 
he  was  a  mere  bystander,  and  casually 
overheard  conversation  not  addressed 
to  him  nor  intended  for  his  ear,  but 
which  the  client  and  attorney  meant 
to  have  respected  as  private  and  con- 
fidential. Mr.  Todd  could  not  law- 
fully have  revealed  it.  But,  in  con- 
sequence of  a  want  of  proper  precau- 
tion, the  communications  between  him 
and  his  client  were  overheard  by  a. 
mere  stranger.  As  the  latter  stood  in 
no  relation  of  confidence  to  either  of 
the  parties,  he  was  clearly  not  within 
the  rule  of  exemption  from  giving  tes- 
timony, and  he  might  therefore,  when 
summoned  as  a  witness,  be  compelled' 
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Owing  to  the  fact  also  that  an  attorney  frequently  entrusts  a  clerk 
with  matters  referred  to  him,  a  communication  in  the  presence  of 
a  clerk  may  be  privileged.^ 

§  3690.  (Privileged  Communications ;  Attorney  and  Client; 
General  Rule;  Exceptions;  Communication  Heard  by  Third 
Person);  Presence  Unknown. —  In  a  few  instances  it  has  hap- 
pened that  the  communication  was  overheard  by  one  whose  pres- 


to testify  to  what  he  overheard,  so  far 
as  it  was  pertinent  to  the  subject 
matter  of  inquiry  upon  the  trial;  this 
is  all  that  was  allowed  by  the  court." 
Hoy  V.  Morris,  13  Gray  (Mass.)  519, 
74  Am.  Dec.  650  (1859),  per  Mer- 
rick, J. 

"  Under  our  statute,  section  8925, 
which  is  a  mere  affirmation  of  the 
common  law,  an  attorney  is  not  a  com- 
petent witness  to  prove  communica- 
tions made  to  him  professionally  and 
confidentially,  if  the  person  making 
them  claims  the  privilege.  This  priv- 
ilege, however,  doc?s  not  extend  to 
third  persons  who  were  present  at  a 
conference  between  attorney  and 
client,  and  such  third  persons  are 
competent  witnesses  and  can  testify 
to  such  communications.  The  rule  of 
common  law  confined  the  privilege  to 
counsel  and  the  media  of  communi- 
cation between  client  and  counsel  as 
clerk,  interpreter,  etc.,  and  this  rule 
•has  not  been  enlarged  by  the  stat- 
ute." Tyler  v.  Hall,  106  Mo.  313, 
320,  17  S.  W.  319,  27  Am.  St.  Rep. 
337   (1891),  per  MacFarlane,  J. 

"A  communication  intended  to  be 
confidential  should  not  be  made  in  the 
hearing  of  a  third  person;  unless  that 
person  stood  in  a  peculiar  relation  of 
confidence,  which  was  not  the  case 
with  Macomber.  He  did  not  know 
of  the  crime  and  he  simply  took  the 
defendant  to  see  a  lawyer,  because  his 
friend  was  alarmed  by  the  newspaper 
comments  and  charges.  The  protec- 
tion extended  by  the  statute  to  com- 
munications    between     attorney     and 


client  is  intended  to  cover  those  which 
the  relation  calls  for  and  are  sup- 
posed to  be  confided  to  the  lawyer,  to 
guide  him  in  giving  his  professional 
aid  and  advice.  I  am  not  aware  of 
any  extension  of  the  rule,  which 
would  protect  the  revelation  of  confi- 
dences to  a  friend,  or  to  a  lawyer  in 
the  presence  of  a  friend."  People  v. 
Buchanan,  145  N.  Y.  1,  26,  39  N.  E. 
846   (1895),  per  Gray  J. 

"  The  counsel  himself  can  not  dis- 
close a  communication  made  to  him 
by  his  client  relative  to  a  case  in 
which  the  relation  of  client  and  coun- 
sel exists;  but  that  privilege  is  con- 
fined to  counsel,  to  an  interpreter,  and 
perhaps  to  the  clerks  of  an  attorney 
or  counsel,  though  as  to  the  latter  the 
cases  differ.  But  if  a  party  makes 
communications  to  counsel  in  pres- 
ence of  persons  in  no  way  connected 
with  the  counsel,  such  persons  are 
bound  to  disclose  what  they  may  have 
heard."     Jackson  v.  French,  3  Wend. 

(N.   Y.)    337,   340,   20   Am.   Dec.    699 

(1829),  per  Savage,  C.  J. 

5.  "  It  is  well  established  that  the 
privilege  extends  as  well  to  communi- 
cations to  or  through  an  agent,  as  to 
those  made  directly  to  the  attorney 
by  the  client  in  person,  and  we  think 
it  is  only  a  dictate  of  decency  and 
propriety  to  regard  the  mother  in 
such  a  case  as  being  present  and  act- 
ing in  the  character  of  confidential 
agent  of  her  daughter."  Bowers  v. 
State,  29  Ohio  St.  543  (1876),  per 
\\elch,  C.  J. 
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ence  was  unknown  to  the  parties.  In  such  a  case,  nevertheless  the 
privilege  is  regarded  as  not  attaching,^  and  the  person  in  whose 
hearing  such  a  communication  has  been  made  may  be  compelled  to 
testify  in  regard  thereto. 

§  3691.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule;  Exceptions);  Communication  to  Attorney  to  be 
Repeated  to  Third  Person. —  Statements  made  to  an  attorney, 
are  not  privileged,  where  the  intention  of  the  client  is  that  they 
shall  be  communicated  to  another  for  some  particular  purpose,  as 
for  instance,  obtaining  an  adjustment  of  the  matter  in  question.^ 


§  3690-1.  "In  consequence  of  the 
■want  of  proper  precaution,  the  com- 
munication between  him  and  his 
client  were  overheard  by  a  mere 
stranger.  As  the  latter  stood  in  no 
relation  of  confidence  to  either  of  the 
parties  he  was  clearly  not  within  the 
rule  of  exemption  from  giving  testi- 
n-ony;  and  he  might  therefore,  when 
summoned  as  a  witness,  be  compelkd 
to  testify  to  what  he  overheard,  so 
far  as  it  was  pertinent  to  the  sub- 
ject matter  of  inquiry  upon  the  trial; 
this  is  all  that  was  allowed  by  the 
ccurt."  Hoy  v.  Morris,  13  Gray 
(Mass.)    519    (1S59),  per  Merrick,  J. 

"A  third  party  who  secretly  over- 
hears a  verbal  confidential  ccmmuni- 
cation  (containing  damaging  admis- 
sions) from  a  client  to  his  attorney, 
however,  may  testify  thereto,  because 
he  does  not  come  within  the  privileged 
confidential  relationship.  Pulford's 
Appeal,  48  Conn.  247;  Hoy  v.  Morris, 
13  Gray  (Mass.)  519.  It  is  true  that 
be  was  never  intended  to  hear  what  he 
did  hear,  but  that  is  no  bar  to  his 
testimony.  If  witnesses  were  only 
permitted  to  testify  to  what  accused 
persons  had  intended  they  should  see 
or  hear,  most  crimes  would  go  un- 
punished. The  same  reasoning  would 
seem  to  apply  to  a  written  confidential 
communication  from  a  client  to  his 
attorney  which   falls   into  the  hands 


of  a  third  party  without  treachery  on 
the  part  either  of  the  attorney  or  of 
a  confidential  agent  employed  to 
transmit  it.  Of  course,  in  a  sense,  a 
letter  to  the  attorney  is  in  itself  a 
confiidential  means  of  communication 
and  might  be  considered  as  carrying 
its  privilege  with  it  into  whatever 
hands  it  should  fall  from  whatsoever 
cause.  But  so  is  a  verbal  communi- 
cation confidential  and  should  equally 
be  entitled  to  carry  with  it  its  own 
protection.  This  the  latter  does  not 
do,  however,  where  accidentally  or 
surreptitiously  overheard  by  a  third, 
party,  and  it  is  impossible  to  draw  a 
logical  line  of  distinction  between 
such  an  overheard  verbal  communica- 
tit'U  and  a  confidential  letter  falling 
into  a  third  party's  hands.  Both  are 
facts,  and  the  rule  applicable  to  both 
would  seem  to  be  that  both  may  be 
proved  if  they  can  be  proved  Avithout 
calling  upon  anyone  whose  lips  are 
sealed  or  whose  hands  are  tied." 
State  V.  Loponio,  85  N.  J.  L.  357,  360, 
88  Atl.  1045,  49  L.  R.  A.  (N.  S.)  1017 
(1913,  per  White,  J. 

§  3691-1.  Bruce  v.  Osgood,  113 
Ind.  360,  14  N.  E.  563   (1887). 

"  It  is  in  evidence  that  several  of 
the  legatees  under  the  will,  on  speak- 
ing to  Rachel  Ann  in  regard  to  the 
condition  of  the  estate,  were  referred 
by  her  to  Asay  for  information.    They 
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In  such  a  case  there  is  no  element  of  confidence  such  as  is  required 
to  render  a  communication  a  privileged  one. 

§  3692.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule;  Exceptions) ;  Communication  in  Connection  with 
an  Unlawful  Object. —  The  protection,  which  the  law  affords  to 
communications  between  attorney  and  client,  has  reference  to  those 
which  are  legitimately  and  properly  within  the  scope  of  a  lawful 
employment.  It  does  not  recognize  those  which  may  be  made  in 
connection  with,  and  as  an  aid  to,  the  accomplishment  of  a  criminal 
purpose.-^     It  is  the  duty  of  the  attorney,  in  the  eyes  of  the  law. 


testify  to  the  fact,  and  she  admits  it. 
Asay  testifies  that  she  directed  him 
to  inform  the  legatees  under  the  will 
that  the  deeds  had  only  been  made  to 
enable  her  to  preserve  the  estate,  and 
that  if  anything  was  left  after  the 
payment  of  the  debts,  it  was  to  be 
divided  in  accordance  with  the  pro- 
visions of  the  will,  and  that  he  made 
this  communication  to  certain  of  the 
legatees.  It  is  too  apparent  to  need 
comment,  that  such  a  communication 
is  not  privileged.  It  is  made  for  the 
express  purpose  of  being  made  public. 
The  admissions  and  statements  of  the 
attorney  under  such  circumstances 
are  the  admissions  and  statements  of 
the  client."  Scott  v.  Harris,  113  111. 
447,  455    (1885),  per  Scholiield,  G.  J. 

§  3692-1.  Michigan. — People  v.  Van 
Alstine,  57  Mich.  69,  33  ^f.  W.  594 
(1885). 

Missouri. — State  v.  Faulkner,  175 
Mo.  546,  75  S.  W.  116  (1903)  ;  Hick- 
man V.  Green,  1S3  Mo.  165,  33  S.  W 
455,  37  S.  W.  440,  39  L.  R.  A.  39 
(1839);  Hamil  v.  England,  50  Mo. 
App.  338  (1893);  State  v.  Mc  Ches- 
ney,  16  Mo.  App.  259   (1884). 

Nebraska. — In  re  Watson,  83  Neb. 
311,   119  N.  W.  451    (1909). 

New  Jersey. — 'Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455,  31  Atl.  1054 
(1891). 

New  Yorh. — People  v.  Petersen,  60 


App.  Div.  118,  69  N.  Y.  Suppl.  941 
( 1901 )  ;  People  v.  Blakeley,  4  Park. 
Or.  R.  176  (1879)  ;  People  v.  City  of 
New  York,  29  Barb.  623  (1859)  ; 
Bank  of  Utica  v.  Weiseran,  3  Barb. 
Oh.  538,  49  Am.  Dec.  189    (1848). 

Texas. — Hyman  v.  Grant  (Tex. 
1908),  112  S.  W.  1042;  Everett  v. 
State,  30  Tex.  App.  682,  18  S.  W.  674 
( 1893 )  ;  Orman  v.  State,  34  Tex.  App. 
495,   6  S.  W.  544    (1887). 

Utah. — ^People  v.  Mahon,  1  Utah 
305    (1875). 

Wisconsin. — Dudley  v.  Beck,  3  Wis. 
274    (1854). 

United  States. — 7?!.  re  Cole.  Fed. 
Cas.  No.  2,975    (1879). 

England. — R.  v.  Cox,  52  L.  T.  25, 
33  W.  R.  396  15  Cox  C.  C.  611  49  J. 
P.  474,  14  Q.  B.  D.  153  (1884)  ;  Fol- 
lett  V.  Jefiferyes,  30  L.  J.  Ch.  65,  1 
Sim.  (N.  S.)  17,  15  Jur.  118  (1850); 
R.  v.  Avery,  6  C.  &  P.  596    (1838). 

"In  order  that  the  rule  may  apply, 
there  must  be  professional  confidence 
and  professional  employment,  but  if 
the  client  has  a  criminal  object  in 
view  in  his  communications  with  his 
solicitor,  one  of  these  elements  must 
necessarily  be  absent.  The  client 
must  either  conspire  with  his  solicit- 
or or  deceive  him.  If  his  criminal 
object  is  avowed,  the  client  does  not 
consult  his  adviser  professionally,  he- 
cause  it  cannot  be  the  solicitor's  busi- 
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to  act  in  conformity  with  the  laws  in  force  and  to  no  way  endeavor 
to  violate  them  or  to  aid  in  their  violation.  Where  it  appears  that 
the  latter  has  been  the  purpose  of  the  communications,  the  court 
will  not  allow  the  parties  to  shield  themselves  from  the  scrutiny 
of  legal  tribunals,  by  permitting  them  to  invoke  the  protection 
of  the  rule  against  the  disclosure  of  privileged  communications. 


§  3693.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule;  Exceptions) ;  Attorney  Employed  by  Both  Par- 
ties.—  Where  an  attorney  is  employed  by  both  parties  to  a  trans- 
action an  exception  to  the  general  rule  has  been  recognized,  it 
being  said  in  such  a  case  that  the  communications  so  made  are  not 
privileged.^     It  frequently  happens  that  parties  for  the  purpose 


ness  to  further  any  criminal  object. 
If  the  client  does  not  avow  hia  object 
he  reposes  no  confidence,  for  the  state 
of  facts,  which  is  the  foundation  of 
the  supposed  confidence,  does  not  ex- 
ist. The  solicitor's  advice  is  obtained 
by  a  fraud. 

As  I  understand  the  case,  the  rule, 
in  its  different  phases  and  the  reasons, 
may  be  thus  stated.  If  the  client  con- 
sults the  lawyer  with  reference  to  the 
perpetuation  of  a  crime,  and  they  co- 
operate in  affecting  it,  there  is  no 
privilege,  for  it  is  no  part  of  an  at- 
torney's duty  to  assist  in  crime — he 
ceases  to  be  counsel  and  becomes  a 
criminal.  If  he  refuses  to  be  a  party 
to  the  act,  still  there  is  no  privilege, 
because  he  cannot  properly  be  con- 
culted  professionally  for  advice  to  aid 
in  the  perpetuation  of  a  crime.  In 
the  case  of  a  fraud,  if  it  is  eflfected 
by  the  co-operation  of  the  attorney, 
it  falls  within  the  rule  as  to  crime, 
for  their  consultation  to  carry  it  out 
is  a  conspiracy,  which,  on  its  accom- 
plishment by  the  commission  of  the 
overt  act,  becomes  criminal  and  an 
indictable  offence."  Matthews  v. 
Hoagland  48  N.  J.  Eq  455,  469,  31 
Atl.  1054   (1891),  per  Green,  V.  C. 

"The  seal  of  professional  confidence, 
I  believe,  lias  never  been  lield  to  cover 


a  communication  made  to  an  attorney 
to  obtain  professional  advice  or  assis- 
tance as  to  the  commission  of  a  felony 
or  other  crime  which  was  malum  in 
se.  The  opinion  of  Chief  Baron  Gil- 
bert certainly  was  that  the  privilege 
of  attorney  and  counsel  did  not  ex- 
tend to  such  eases.  ( 1  Gilb.  Ev.  277. ) 
And  as  no  one  is  entitled  to  the  advice 
or  assistance  of  counsel,  or  of  an  at- 
torney, to  enable  him  to  do  an  illegal 
act,  if  the  question  had  arisen  for 
the  first  time  in  this  case,  I  should 
have  no  hesitation  in  deciding  that 
the  communications  made  by  Hoffman 
&  Mersereau  to  their  attorney  were 
not  privileged;  because  they  were 
made  for  the  purpose  of  getting  his 
professional  assistance  in  the  perpet- 
uation of  a  fraud  upon  their  creditors. 
It  is  as  contrary  to  the  duty  of  an 
attorney,  or  a  counsellor,  to  aid  his 
client,  by  professional  services,  in  the 
perpetuation  of  a  fraud,  or  in  the 
violation  of  any  law  of  the  state,  as 
it  is  to  aid  him  in  the  commission 
of  a  felony;  although  the  moral  tur- 
pitude of  the  act  may  be  much  greater 
in  the  one  case  than  in  the  other." 
Bank  of  Utica  v.  Mersereau,  3  Barb. 
Ch.  528,  598,  49  Am.  Dec.  189  (1848), 
per  Ctiaicellor  Walworth. 

§  3693-1.  California. — Harris        v. 
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of  adjusting  some  matter  at  issue  between  them,  or  for  the  pur- 


Harris,    136    Cal.    379,    69    Pac.    23 
(1902). 

Illinois.— Grimn  v.  Griffin,  125  III. 
430,  17  N.  E.  782    (1888). 

Indiana. — Hanlon  v.  Dolierty,  109 
Ind.  37,  9  N.  E.  783   (1887). 

Kansas. — Sparks  v.  Sparks,  51  Kan. 
195,   32   Pac.    892    (1893). 

Kentucky. — Brogan  v.  Porter,  145 
Ky.  587,  140  S.  W.  1007  (1911); 
Lalor  V.  Roulstone,  22  Ky.  L.  Eep. 
1515,  61  S.  W.  354  (1901);  Rice  v. 
Rice,  14  B.  Mon.  417   (1854). 

Massachusetts. — Tliompson  v.  Cash" 
man,  181  Mass.  36,  62  N.  E.  976 
(1902). 

Montana. — Lenahan  v.  Casey,  46 
Mont.  367,  128  Pac.  601   (1913). 

Nevada. — Livingston  v.  Wagner,  23 
JSev.  53,  43  Pac.  290   (1895). 

New  Jersey. — Gulick  v.  Gulick.  39 
N.  J.  Eq.  516    (1885). 

Neio  York. — Holmes  v.  Blooming- 
dale,  72  App.  Div.  (N.  Y.)  627,  76  N 
Y.  Suppl.  182  (1902);  Hurlburt  v, 
Hurlbert,  128  N.  Y.  420,  28  N.  E 
651,  26  Am.  St.  Rep.  482  (1891),  af 
firming  50  Hun.  600,  2  N.  Y.  Suppl 
317  (1888);  Sherman  v.  Scott,  27 
Hun.  331   (1882). 

Pensylvania. — Mitchell  v.  Mitchell, 
313  Pa.  St.  63,  61  Atl.  570  (1905); 
Brown  v.  Moosie  Mountain  Coal  Co., 
211  Pa.  579,  61  Atl.  76  (1905)  ;  Ap- 
peal of  Goodwin  Gas  Stove  &  M.  Co., 
117  Pa.  St.  514,  12  Atl.  736,  2  Am. 
St.  Ec'p.   696    (1888). 

United  States. — Kaufman  v.  United 
States,  312  Fed.  613,  129  C.  C.  A.  149 
(1914). 

England. — Cleve  v.  Powel,  1  M.  & 
Rob.  228  (1832)  ;  Baugh  v.  Cradocke, 
1  M.  &  Rob.  183    (1832). 

Compare. — Hull  v.  Lyon,  37  Mo. 
570  (1858)  ;  Hartness  v.  Brown,  31 
Wash.  655,  59  Pac.  491   (1899). 

"Neither  of  the  contracting  parties 
made  any  disclosure  to,  or  sought  any 


opinion  from  the  attorney,  whicli  he 
wished  concealed  from  the  other; 
neither  sought  or  obtained  any  ad- 
vice upon  any  subject,  so  far  as  we 
are  informed.  They  had  a  common 
design;  he  was  conveyancer  in  com- 
mon for  both;  and,  so  far  as  these 
parties  are  concerned,  their  joint 
statement  of  the  terms  of  tiie  con- 
tract, under  the  circumstances  shown 
in  this  case,  were  not  a  privileged 
communication.  By  selecting  the 
same  attorney,  and  making  their  com- 
munications in  the  presence  of  each 
other,  each  party  waiveii  his  right  to 
place  those  communications  under  the 
shield  of  professional  confidence;  and 
in  asserting  their  rights  under  the 
contract,  each  is  entitled  to  a  dis- 
closure of  its  stipulations."  Parish  v. 
Gates,  39  Ala.  254,  260  (1856),  per 
Stone,  J. 

"\'\"here  both  parties  are  present  the 
general  rule  cannot  apply,  for  the  ele- 
ment which  gives  vitality  to  the  rule 
does  not  exist.  The  authorities  are 
abundant  and  harmonious  upon  this 
question,  for  it  is  agreed  on  every 
hand  that  communications  made  to 
■who  is  acting  for  both  parties  are 
competent  and  cannot  be  considered 
as  privileged."  Hanlon  v.  Doherty, 
109  Ind.  37,  9  N.  E.  782  (1886),  per 
Elliott,  C.   J. 

"It  appears"  that  the  parties  pro- 
posed to  submit  their  difficulty  to 
Mr.  Stellwaken,  a,  mutual  friend,  who 
is  also  an  attorney,  and  that  they 
laid  before  him  the  facts,  and  that  he 
gave  an  opinion  upon  them.  The 
court,  however,  not  only  told  the  jury 
to  disregard  this,  but  refused  to  altow 
Mr.  Stellwagen  to  be  examined  at  all 
on  what  took  place.  The  ground  of 
the  exclusion  was  that  the  communi- 
cations were  privileged. 

We  have  held  on  more  than  one  oc- 
casion that  there  can  be  no  privilege 
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pose  of  executing  some  writing  or  document  involving  mutual 


where  both  parties  hear  the  com- 
munication, and  where  they  are  not 
made  by  a  client  confidentially  to  ob- 
tain counsel.  *  *  *  In  the  present 
case  neither  party  sought  Stellwagen 
separately  or  confidentially.  Both 
went  together,  and  counsel  cannot 
very  well  represent,  as  such,  two  con- 
flicting litigants.  The  case  presents 
no  features  having  anything  to  do 
with  professional  confidence.  Neither 
made,  or  was  expected  to  make,  any 
communication  which  was  to  be  con- 
cealed from  the  other.  Stellwagen 
should  have  been  allowed  to  testity." 
Cady  V.  Walker,  62  Mich.  157,  15S, 
28  N.  W.  805,  4  Am.  St.  Rep.  834 
(1886),  per  Campbell,  C.  J. 

"A  motion  was  made  at  the  hearing 
to  exclude  such  testimony  on  the 
ground  that  the  statements  in  ques- 
tion were  made  as  part  of  a  privileged 
communication  from  a  client  to  liia 
counsel.  This  contention  prevailed, 
but,  on  an  appeal  to  him,  the  chancel- 
lor took  a  different  view,  holding  the 
testimony  admissible  for  the  reason 
that,  in  the  transaction  to  which  the 
statement  which  was  offered  to  be 
proved  related,  the  attorney  in  that 
business  was  acting  professionally  for 
both  appellant  and  respondent,  and 
that,  as  a  consequence,  what  either  of 
such  parties  stated  was  not  private 
nor  privileged  inter  sese.  The  evi- 
dence fully  sustains  the  conclusion 
that  this  was  the  attitude  of  the  at- 
torney towards  these  litigants  in  the 
matter  referred  to,  and,  such  being 
the  situation,  the  law  reasonably  de- 
clares that  the  attorney  being  the  ad- 
viser of  both  parties  cannot  be  re- 
garded as  the  depositary  of  confiden- 
tial communications  from  the  one  side 
or  the  other.  I  have  never  supposed 
that  the  rule  of  law  on  this  subject 
was  in  any  degree  uncertain."  Gulick 


V.   Gulick,   39   N.   J.   Eq.   516    (1885), 
per  Eeasley,  C.  J. 

"We  think  that  in  receiving  this 
evidence  there  was  no  violation  of 
section  835  of  the  Code,  which  pro- 
vides that  'an  attorney  or  counsellor 
at  law  shall  not  be  allowed  to  dis- 
close a  communication  made  by  his 
client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  profes- 
sional employment.'  This  section  is 
a,  mere  re-enactment  of  the  common- 
law  rule  and  it  cannot  be  supposed 
from  the  general  language  used  that 
it  was  intended  to  change  or  enlarge 
that  rule  as  it  had  been  expounded 
by  the  courts.  It  has  frequently  been 
said  that  the  object  of  the  rule  em- 
bodied in  the  section  is  to  enable  and 
encourage  persons  needing  profes- 
sional advice  to  disclose  freely  the 
facts  in  reference  to  which  they  seek 
advice,  without  fear  that  such  facts 
will  be  made  public  to  their  disgrace 
or  detriment  by  their  attorney.  Such 
a  case  as  this  is  plainly  not  within 
the  rule.  Here  Theron  and  his  father 
were  both  interested  in  the  advice 
which  they  sought,  and  they  were 
both  present  at  the  same  time  and  en. 
gaged  in  the  same  conversation.  Each 
heard  what  the  other  said,  so  that 
the  disclosures  made  were  not,  as  be- 
tween them,  confidential,  and  there 
can  be  no  reason  for  treating  such 
disclosures  as  privileged.  It  has  fre- 
quently been  held  that  the  privilege 
secured  by  this  rule  of  law  does  not 
apply  to  a  case  where  two  or  more 
persons  consult  an  attorney  for  their 
mutual  benefit,  that  it  cannot  be  in- 
voked in  any  litigation  which  may 
thereafter  arise  between  such  persons, 
but  can  be  a  litigation  between  them 
and  strangers.''  Hurlburt  v.  Hurl- 
burt,  128  N.  Y.  420,  424,  28  N.  E. 
651,  26  Am.  St.  Rep.  482  (1891),  per 
Earl,  J. 
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rights  and  obligations,  consult  the  same  attorney.  In  any  such 
case  there  is  wanting  the  essential  element  to  bring  a  communica- 
tion within  the  protection  of  the  rule. 

§  3694.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule;  Exceptions)  ;  Matters  as  to  Which  Attorney  May 
be  Required  to  Testify. —  There  are  many  matters  and  facts  con- 
cerning which  an  attorney  may  testify,  without  the  consent  of  his 
client,  which  are  not  regarded  as  protected  under  the  rule  as  to 
privileged  communications.  Thus  he  may  be  asked  as  to  the  fact 
of  his  having  been  employed,^  or  by  whom  he  was  employed  or 
retained  in  a  cause,^  the  residence  of  his  client,*  unless  a  matter  of 
confidence,*  and  in  case  of  an  action  by  him  to  recover  for  services 
rendered, .he  has  been  permitted  to  testify  as  to  the  nature  and 
reasonable  value  of  such  services.^     Similarly  he  may  be  inter- 


§  3694-1.  Security  Loan  &  T.  Co.  v. 
Estudillo,  134  Cal.  166,  66  Pac.  357 
(1901). 

2.  Alabama. — Mobile  &  M.  Ry.  Co. 
V.  Yeates,   67   Ala.   164    (1880). 

CaM/or«m.— Satterlee  v.  Bliss,  36 
Cal.  489    (1869). 

Georgia. — Alger  v.  Turner,  105  Ga. 
178,  31  S.  E. -423  (1898);  Martin  v. 
Anderson,  21  Ga.  301   (1857). 

Kansas. — Bank  v.  McDowell,  7  Kan. 
App.  568,  52  Pac.  56   (1898). 

Louisiana. — Shaughnessy  v.  Fogg, 
15   La.   Ann.   330    (1860). 

Maine. — Gower  v.  Emery,  18  Me. 
79   (1841). 

Massachusetts. — See  Com.  v.  Bacon, 
135  Mass.  521   (1883). 

Minnesota. — Eickman  v.  Troll,  29 
Minn.   124,  12  N.  W.   347    (1882). 

TSIew  York, — See  Mulford  v.  Muller, 
3  Abb.  Dec.   (N.  Y.)   330   (1863). 

Washington. — Stanley  v.  Stanley, 
27  Wash  570,  68  Pac.  187   (1902). 

United  States. — Chirac  v.  Eeinick- 
er,  11  Wheat.  280,  6  L.  ed.  474  (1826)- 

England. — Bursill  v.  Tanner,  16  Q. 
B.  D.  1,  55  L.  J.  Q.  B.  53,  53  L.  T. 
445  (1885)  ;  Ex  parte  Campbell,  L.  R. 
5  Ch.  703,  18  W.  R.  1056    (1870). 


Canada. — Beamer  v.  Darling,  4  U. 
C.  Q.  B.  249   (1848). 

"The  real  dispute  in  this  case  is, 
whether  the  question  did  involve  the 
disolo.sure  of  professional  confidence. 
If  the  question  had  stopped  at  the 
inquiry  whether  the  witnesses  were 
emplo.yed  by  Reinicker,  as  counsel,  to 
conduct  the  ejectment  suit,  it  would 
deserve  consideration,  whether  it 
could  be  universally  affirmed,  that  it 
involved  any  breach  of  professional 
confidence.  The  fact  is  preliminary  in 
its  own  nature,  and  establishes  only 
the  existence  of  the  relation  of  client 
and  counsel,  and,  therefore,  might  not 
necessarily  involve  the  disclosure  of 
any  communication  arising  from  that 
relation  after  it  was  created."  Chirac 
v.  Reinicker,  11  Wheat.  (U.  S.)  280, 
294,  6  L.  ed.  474  (1826),  per  Mr.  Jus- 
tice Story. 

3.  Markevich  v.  Royal  Ins.  Co..  162 
App.  Div.  (N.  Y.)  640,  147  N.  Y. 
Suppl.  1004   (1914). 

4.  In  re  Trainer,  146  App.  Div.  (N. 
Y.)  117,  130  N.  Y.  Suppl.  682  (1911). 

5.  Chamberlain  v.  Rodgers,  79  Mieh. 
319,  44  N".  W.  508  (1890). 
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rogated  as  to  the  amount  and  terms  of  payment  of  his  fee,*  where 
he  deposited  money  held  by  him,  the  ownership  of  which  had  not 
been  determined,'''  the  date  when  he  received  and  paid  over  money 
in  an  action,*  whether  he  had  at  any  time  money  belonging  to  his 
client,  and  if  so  what  was  done  with  it,®  how  he  came  into  posses- 
sion of  certain  papers  not  shown  to  have  been  delivered  to  him  by 
his  client,^"  what  has  been  done  by  him  with  certain  papers  belong- 
ing to  an  opponent  of  his  client,  ^^  whether  or  not  a  certain  signa- 
ture or  handwriting  was  his  clients,  unless  such  knowledge  was 
acquired  by  virtue  of  the  confidential  relation  of  attorney  and 
client,^  ^  as  to  former  employment  by  the  same  client  for  a  certain 
purpose,  ^^  and  in  many  other  cases  as  to  acts  done,^*  or  as  to  col- 


6.  Southwick  v.  Evans,  34  Ga.  461 
(1858).  See  Eastman  v.  Kelly,  49 
Hun  (N".  Y.)  607,  1  N.  Y.  Suppl.  866 
{ 1888 )  ;  Strickland  v.  Capital  City 
Mills,  74  S.  C.  16,  54  S.  E.  330,  7  L. 
E.  A.  (N.  S.)  426  (1906).  Compare 
Holden  v.  State,  44  Tex.  Cr.  382,  71 
S.  W.  600  (1903)  (not  allowed  to  tes- 
tify as  to  denomination  of  bills  and 
amount  paid  him ) . 

7.  Williams  v.  Young,  46  Iowa  140 
(1877). 

8.  Comstock  v.  Paie,  18  La.  479 
(1841)  ;  Johnson  v.  Patterson,  13  Lea 
(Tenn.)    626   (1884). 

9.  Ex  parte  Gfeller,  178  Mo.  348,  77 
S.  W.  553  (1903).  See  Phoebus  v. 
Webster,  40  Misc.  E.  (N.  Y.)  528,  82 
N.  Y.  Suppl.  868   (1903). 

10.  Beynolds  v.  Eowley,  3  Bob. 
(La.)  201,  38  Am.  Dec.  233  (1842). 
See,  also,  Allen  v.  Eoot,  39  Tex.  589 
(1873). 

11.  Travis  v.  January,  3  Eob.  (La.) 
327   (1843). 

12.  Brown  v.  Jewett,  120  Mass.  215 
(1876)  ;   Thomson  v.  Perkins,  39  App. 

Div.  (N.  Y.)  656,  57  N.  Y.  Suppl.  810 
(1899);   Holthausen  v.  Pondir,  55  N. 

Y.  Super.  Ct.   73    (1887).     See,  also, 

Johnson  v.  Patterson,  13  Lea  (Tenn.) 

636   (1884). 

"  If  he  knew  nothing  but  what  his 
client   had   communicated   to   him,   he 


could  not  be  compelled  to  disclose- 
that;  but  if  he  became  acquainted 
with  his  client's  signature,  in  any 
other  manner,  though  it  was  subse- 
quent to  his  retainer,  he  was  bound 
to  answer,  for  an  attorney  and  coun- 
sel may  be  questioned,  as  to  a  colla- 
teral fact  within  his  knowledge,  or 
as  to  a  fact  which  he  may  know, 
without  being  entrusted  with  it  as  an 
attorney  in  tlie  cause."  Johnson  v. 
Daverne,  19  Johns.  (N.  Y.)  134,  136, 
10  Am.  Dee.  198  (1821),  per  Spencer, 
C.  J. 

13.  Waldo  V.  Beckwith,  1  N.  M.  182 
(1857). 

14.  California. — People  v.  Durrant, 
116  Cal.  179,  48  Pac.  75   (1897). 

Idaho. — State  v.  Perry,  4  Idaho 
324,  38  Pac.  655   (1894). 

Illinois. — Swaim  v.  Humphreys,  43 
HI.  App.  370   (1891). 

Maryland. — Fulton  v.  Maccrackon, 
18  Md.  538,  81  Am.  Dec.  630    (1863). 

.Yeftrasfco.— Elliott  v.  Elliott,  3 
Nebr.  (Unoff.)  832,  93  N.  W.  1006 
(1903). 

New  Hampshire. — Patten  v.  Moor, 
29  N.  H.  163    (1854). 

Tennessee. — ^Eundle  v.  Foster,  3 
Tenn.  Ch.  658   (1878). 

Washington. — Stanley  v.  Stanley, 
37  Wash.  570,  68  Pae.  187   (1902). 

Wisconsin. — Herman  v.  Schlesinger, 
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lateral  facts.^^  In  all  such  instances  the  testimony  does  not  have 
reference  to  any  communication  made  in  confidence,  so  as  to  bring 
it  within  the  operation  of  the  rule  of  exclusion. 

Communications  charging  improper  conduct. — Communications 
from  a  client  to  his  attorney  in  the  nature  of  an  accusation  of  im- 
proper conduct  or  fraud  in  connection  with  the  former's  affairs, 
are  not  within  the  operation  of  the  rule.-'^  Thus  a  letter  from  a 
client  to  his  attorney,  in  which  he  complains  of  the  latter's  con- 
duct as  a  betrayal  of  the  trust  reposed  in  him,  and  says  that  he  has 
referred  the  matter  to  another  attorney  in  order  to  obtain  a  settle- 
ment, is  not  of  a  privileged  character.^'' 

§  3695.  (Privileged  Communications;  Attorney  and  Client; 
General  Rule);  Waiver  by  Client  of  Privilege. —  The  privilege 
is  regarded  as  that  of  the  clients.^     He  alone  is  the  one  for  whose 


114  Wis.  383,  90  N.  W.  460,  91  Am. 
St.  Rep.  933   (1902). 

15.  Oeorgia. — Bylec  v.  Bank  of 
Statham,  7  Ga.  App.  489,  67  S.  E.  383 
(1910). 

Illinois. — Funk  v.  Mohr,  185  111. 
395,  57  N".  E.  3   (1900). 

New  York. — Baker  v.  Arnold,  1 
Caines  358   (1803). 

Pennsylvania. — Heister  v.  Davis,  3 
Yeates  4  (1800). 

Tennessee. — Lang  \'.  Irgalls  Zinc 
Co.   (Tenn.  Ch.  1898),  49  S.  W.  288. 

16.  Olmstead  v.  Webb,  5  App.  D.  C. 
38   (1896). 

17.  Laflin  v.  Herrington,  1  Black 
(U.    S.)    326,    17    L.    ed.    45    (1861)  ; 

Smith  V.  Guerre  (Tex.  Civ.  Afp. 
1913),  159  S.  W.  417. 

§  3G95-1.  California. — Mayo  v. 
Foley,  40  Cal.  281  (1870). 

Colorado. — Denver  Tramway  Co.  v. 
Owens,  20  Colo.  107,  35  Pac.  848 
(1894). 

Connecticut. — Goddard  v.  Gardner, 
28  Conn.  172   (1859). 

Illinois. — Scott   v.   Harris,    113   111. 


447  (1883);  Fossler  v.  Schriber,  38 
111.  172   (1865). 

Indiana. — Bigler  v.  Reyher,  43  Ind. 
112  (1873);  Jenkinson  v.  State,  5 
Blackf.  465    (1840). 

Kansas. — Tays  v.  Carr,  37  Kana 
141,  14  Pac.  456   (1887). 

Maine. — Sargent  v.  Inhabitants  of 
Hampden,  38  Me.  581    (1854). 

Maryland. — Hodges  v.  Mullikin,  1 
Bland   (Md.)    503    (1831). 

Michigan. — Passmore  v.  Passmore, 
50  Mich.  626,  16  N.  W.  170,  45  Am. 
Rep.  63   (1883  V 

New  York. — Yordan  v.  Hess,  13 
Johns.  493   (1816). 

Virginia. — Parker  v.  Carter,  4 
Munf.  273,  6  Am.  Dec.  513    (1860). 

New  York. — In  re  Mellen,  63  Hun 
633,  18  N.  Y.  Supp.  515  (1893), 
affirmed  138  N.  y.  615,  33  N.  E.  1083 
(1893). 

Petnisylrania. — Appeal  of  McNulty, 
135  Pa.  St.  210,  19  Atl.  936    (1890). 

Texas. — 'Smith  v.  Boatman  Sav. 
Bank,  1  Tex.  Civ  App.  115,  30  S.  W. 
1119    (1893). 

Virginia. — Grant  v.  Harris   (1914), 
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protection  the  rule  is  enforced,  for  the  purpose  of  giving  hina 
greater  security  in  conferring  with  a  legal  adviser,  more  confidence 
in  freely  and  fully  disclosing  to  him  all  matters  and  facts  pertain- 
ing to  the  subject  in  reference  to  v^hich  he  is  being  consulted.^  The 
rule  of  exclusion,  however,  is  not  absolute.  As  the  client  is  the 
sole  one  for  whose  benefit  the  rule  is  invoked  so  he  is  the  only  one 
who  may  remove  the  restriction.  He  may,  if  he  desires,  waive  the 
benefit  of  the  rule,^  in  which  case  testimony,  otherwise  excluded, 
may  be  received. 

In  case  two  or  more  persons  are  concerned  in  the  comm^uuica- 
tions  made  to  an  attorney  it  seems  that  one  alone  cannot  waive  so 
far  as  their  mutual  interests  are  involved.* 


82  S.  E.  718;  Parker  v.  Carter,  4 
Munf.  273  (1814);  Tate  v.  Tate,  75 
Va.  522    (1881). 

United  States. — Cliriac  v.  Reinicker, 
11  Wheat.  380,  6  L.  ed.  474   (1826). 

a.  §  3677. 

3.  Alaiama. — Louisville  &  N.  R.  Ck>. 
V.  Hill,  115  Ala.  334,  22  So.  163 
(1907). 

Georgia. — ^Becker  v.  Shaw,  120  Ga. 
1003,  48  S.  E.  408   (1904). 

Illinois. — Knight  v.  People,  192  111. 
170,  61  N.  E.  371  (1901);  Scott  v. 
Harris,  113  111.  447  (1885);  Fossler 
V.  Sohriber,  38  111.  173   (1865). 

Indiana. — Oliver  v.  Pate,  43  Ind. 
132    (1873). 

Kansas. — In  re  Burnette,  73  Kan. 
609,  85  Pae.  575   (1906). 

Maine. — Whiting,  Appellant,  110 
JMe.  233,  85  Atl.  791   (1913). 

Massachusetts. — Phillips  v.  Chase, 
201  Mass.  444,  87  N.  E.  755    (1909). 

Michigan. — Passmore  v.  Passmore, 
42  Mich.  626,  16  N.  W.  170,  45  Am. 
Eep.  62  (1883)  ;  Hartford  Fire  Ins. 
Co.  V.  Reynolds,  36  Mich.  502   (1877). 

Mississippi. — Jones  v.  State,  65 
Miss.  179,  3  So.  379    (1887). 

Missouri. — Riddles  v.  Aikin,  29  Mo 
453    (1860). 

'Nebraska. — Brown  v.  Brown,  77 
Neb.  135,  108  K  W.  180  (1906). 


tfew  Hampshire. — Sleeper  v.  Ab- 
bott, 60  N.  H.  162    (1880). 

New  York. — ^Stockwell  v.  Boyee,  53 
Hun  630,  5  N.  Y.  Supp.  948  (1889)  ; 
Benjamin  v.  Coventry,  19  Wend.  353 
(1838). 

North  Carolina. — Jones  v.  Nauto- 
hola  Marble  &  Tale.  Co.,  137  N.  C. 
237,  49  S.  E.  94    (1904). 

OAto.— King  V.  Barrett,  11  Ohio  St. 
261   (1860). 

Texas. — Shelton  v.  Northern  Texas 
Traction  Co.,  32  Tex.  Civ.  App.  507, 
75  S.  W.  338    (1903). 

Virginia. — Grant  v.  Harris,  82  S.  E. 
718  (1914)  ;  Tate  v.  Tate,  75  Va.  522 
(1881). 

United  States. — White  v.  Thacker, 
78  Fed.  863,  24  C.  C.  A.  374  (1897)  ; 
Western  Un.  Tel.  Co.  v.  Baltimore  & 
Ohio  Tel.  Co.,  28  Fed.  55  (1885); 
Crittenden  v.  Strother,  Fed.  Gas.  No. 
3,394,  2  Cranch  0.  C.  464    (1834). 

"  The  policy  of  the  law  will  not  al- 
low the  counsel  himself  to  make  dis- 
closures of  confidential  communica- 
tions from  his  client,  but  if  the  client 
sees  fit  to  be  a  witness,  he  makes  him- 
self liable  to  full  cross-examination 
like  any  other  witness.  This  is  true 
even  as  to  defendants  in  criminal 
cases."  Wobum  v.  Henshaw,  101 
Mass.  193,  300   (1869),  per  Ames,  J. 

4.  Bank   of   Utioa   v.    Merserau,    3 
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An  executor  or  administrator  of  a  deceased  person  may  waive 
the  privilege.' 

§  3696.  (Privileged  Communications);  Clergymen. —  At  the 

conunon  law  although  there  was  much  endeavor  to  force  a  recogni- 
tion of  confessions  to  priests  or  spiritual  advisers  as  being  privi- 
leged and  therefore,  like  communications  between  attorney  and 
client  and  husband  and  wife,  not  subject  to  disclosure,  the  courts 
did  not  give  recognition  to  this  view.-*  In  many  jurisdictious,  how- 
ever, this  situation  has  been  changed  by  statute,  an  ordinary  pro- 
vision being  that  no  clergyman  or  priest  shall  reveal  any  "  con- 
fession made  to  him  in  his  professional  character,  in  the  course  of 


Barb.  Ch.  (N.  Y.)  528,  49  Am.  Dec 
189  (1848);  Chahoon  v.  Com.,  21 
Gratt.  (Va.)  823  (1871);  Herman  v. 
Sehlesinger,  114  Wis.  382,  90  N.  W. 
460,  91  Am.  St.  'Rep.  922  (1902). 
Examine  Whiting  v.  Barney,  30  N.  Y. 
830,  86  Am.  Dec.  385   (1864). 

5.  Indiana. — Gurley  v.  Park,  135 
Ind.  440,  35  N.  E.  279  (1893)  ;  Mor- 
ris V.  Morris,  119  Ind.  341,  21  N.  E. 
918   (1889). 

Maine. — Holyoke  v.  Estate  of  Holy- 
oke,  110  Me.  469,  87  Atl.  40    (1913). 

Massachusetts. — Pliillips  v.  Chase, 
301  Mass.  444,  87  N.  E.  755  (1909)  ; 
Brooks  V.  Holden,  175  Mass.  137,  55 
X.  E.  802    (1900). 

Missouri. — Ex  parte  Gfeller,  178 
Mo.  348,  77  S.  W.   553    (1903). 

Wew  York. — In  re  Cornell's  Will,  89 
App.  Div.  412,  S3  N.  Y.  Suppl.  930 
(1903). 

Compare, — Westover  v.  Aetna  Life 
Ins.  Co.,  99  N.  Y.  56,  1  N.  E.  104,  53 
Am.  Rep.  1   (1885). 

§  3696-1.  Normanshaw  v.  Norman- 
shaw,  69  L.  T.  468,  469  (1893)  (the 
President  Sir  F.  H.  Jeune,  "  in  sum- 
ming up,  observed  that  it  was  not  to 
be  supposed  for  a  single  moment  that 
a  clergyman  had  any  right  to  with- 
hold information  from  a  court  of 
law  ")  ;  Wilson  v.  Eastall,  4  T,  R.  753 


(1792)  ;  Anon  v.  Skinner,  404,  90  Eng. 
Rep.  179  (1693)  (where  Lord  Holt, 
after  referring  to  the  rule  as  to  at- 
torneys remarked  that  it  was  "  otl.er- 
wise  of  a  gentleman,  parson,  etc."). 

"Again,  in  foreign  countries  where 
the  Roman  Catholic  faith  prevails,  it 
is  considered  that  the  same  principles 
ought  to  be  extended  to  the  confes- 
sional, and  that  it  is  desirable  that  a 
man  should  not  be  hampered  in  going 
to  confession  by  the  thought  that 
either  he  or  his  priest  may  be  com- 
pelled to  disclose  in  a  court  of  justice 
the  substance  of  what  passed  in  such 
communication.  This,  again,  whether 
it  is  rational  or  irrational,  is  not 
recognized  by  cur  law."  Anderson  ^ . 
Bank,  L.  R.  Ch.  Div.  644,  651 
(1876),  per  Jessel,  M.  R. 

"  The  cases  of  privilege  are  confined 
to  solicitors  and  their  clients;  and 
stewards,  parents,  medical  attendants, 
clergymen  and  persons  in  the  most 
closely  confidential  relation  are 
bound  to  disclose  communications 
made  to  them.''  Greenlaw  v.  King,  1 
Beav.  137,  145  (1838).  per  Langdale, 
M.  R. 

"  The  privilege  does  not  attach  to 
clergymen.'  Broad  v.  Pitt,  3  C.  &  P 
518    (1838). 
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discipline  enjoined  by  the  church  to  which  he  belongs."  Under 
such  a  statute  it  is  not  enough  to  render  the  communication  privi- 
liged  that  it  is  made  to  a  clergyman  or  priest.  If  it  is  not  made  to 
such  a  person  in  his  professional  character  and  because  enjoined 
by  the  rules  of  discipline  or  practice  of  such  religious  denomina- 
tion the  privilege  does  not  attach.^     In  all  such  cases,  where  the 


2.  "  During  the  progress  of  the 
trial,  the  contestants  introduced  as  a 
witness  one  D.  D.  Warlick,  who  is  a 
minister  of  the  gospel  of  the  Metho- 
dist church.  This  witness  testified 
that  during  1907  he  had  conversations 
with  the  testator  in  which  he  spolce 
of  his  past  life  and  of  his  adulterous 
relations  with  said  Lorinda  Alford, 
and  of  her  great  influence  over  him. 
He  also  testified  that  Stroope  was  not 
a  member  of  his  church  or  of  any 
church ;  that  on  one  of  these  occasions 
he  spoke  penitently  of  his  conduct 
and  of  a  desire  to  join  his  church. 
The  witness  told  him,  however,  that 
he  could  not  do  this  as  long  as  he 
lived  in  these  wrongful  relations  with 
a  woman  not  his  wife.  He  testified 
to  other  statements  made  by  Stroope 
to  him  of  his  relations  with  and  the 
influence  exercised  by  Lorinda  Alford 
over  him.  The  appellant  objected  to 
the  introduction  of  this  testimony, 
upon  the  ground  that  these  communi- 
cations were  priviledged.  Her  objec- 
tion was  overruled,  and  exception  was 
properly  saved  to  the  ruling  of  the 
court.  It  is  contended  that  this  tes- 
timony was  inadmissible  by  reason  of 
section  3097  of  Kirby's  Digest,  which 
provides:  'No  minister  of  the  gospel 
or  priest  of  any  denomination  shall 
be  compelled  to  testify  in  relation  to 
any  confession  made  to  him  in  his 
professional  character  in  the  course 
of  discipline  enjoined  by  the  rules 
or  practice  of  such  denomination.' 
The  communications  that  are  made 
privileged  by  this  statute  are  those 
which     are     made     in     the     course 


of  discipline  by  reason  of  the 
rules  of  the  religious  denomina- 
tion. If  the  communications  are  made 
to  one  who  happens  to  be  a  clergyman, 
but  who  does  not  sustain  to  the  com- 
municant that  professional  character 
or  relation,  then  they  are  not  privil- 
edged. Before  the  statements  or  con- 
fessions made  to  a  minister  of  the 
gospel  or  priest  of  any  denomination 
can  be  held  to  be  inadmissible,  it 
must  appear  from  the  evidence  that 
they  were  made  to  such  minister  or 
priest  in  his  professional  character, 
and  because  enjoined  by  the  rules  or 
discipline  or  practice  of  such  religious 
denomination.  *  *  *  It  does  not 
appear  from  the  testimony  adduced 
in  this  case  that  the  statements  made 
by  Stroope  to  Warlick  were  made  to 
him  in  any  professional  relation  to 
Stroope  as  a  clergyman,  nor  was  there 
any  testimony  that  such  statements 
were  made  in  the  course  of  disciplire 
enjoined  by  any  rules  of  practice  of 
the  religious  denominations  of  which 
Warlick  was  a  member.  These  com- 
munications were  made  to  Warliclc  in 
like  manner  as  to  any  individual; 
and  while  it  is  true  that  Stroope  also 
spoke  to  him  relative  to  his  desire  to 
become  a  member  of  his  church,  the 
communications  were  not  made  to 
Warlick  in  his  professional  character 
or  by  reason  of  any  rule  or  practice  of 
that  church.  It  follows  that  the  tes- 
timony given  by  this  witness  was  not 
inadmissible  by  reason  of  the  above 
statute."  Alford  v.  Johnson,  103'  Ark. 
236,  238,  146  S.  W.  516  (1913),  per 
Frauenthal,  J. 
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aid  of  the  statute  is  invoked,  it  is  essential,  in  order  to  secure  its 
protection,  that  the  communication  must  be  of  such  a  character 
and  made  under  such  circumstances  as  to  bring  it  within  the  terms 
of  the  enactment.^  Thus  where  a  statute  forbids  the  disclosure 
by  a  minister  or  priest  of  "  any  confidential  communication,"  no 
communication  will  be  excluded  which  is  not  of  such  a  character.* 
So,  where  a  priest,  who  is  also  a  notary,  is  consulted  solely  in  the 
latter  capacity,  statements  made  during  such  consultation  are  not 
within  the  privilege.^  In  like  manner  a  statement  made  by  an 
accused  person  to  an  officer,  in  the  presence  of  a  clergyman,  was 
excluded,  it  not  being  shown  that  the  clergyman  was  the  spiritual 
adviser  of  the  accused  or  that  they  were  of  the  same  sect  or  de- 
nomination.^ Similarly,  testimony  of  a  priest,  as  to  facts  brought 
to  his  knowledge  on  a  preliminary  examination,  and  with  a  view 


3.  Indiana. — Dshler  v.  State,  22 
Ind.  App.  383,  53  N.  E.  850  (1899); 
Gillooley  v.  State,  58  Ind.  182   (1877). 

Iowa. — State  v.  Brown,  95  Iowa  381, 
64  iSr.  W.  277    (1895). 

Missouri. — State  v.  Morgan,  196 
Mo.  177,  95  S.  W.  400    (1908). 

New  York. — People  v.  Gates,  13 
Wend.    (N.  Y.)    311    (1835). 

Wisconsin. — ^Colbert  v.  State,  125 
Wis.  423,  104  N.  VV,  61   (1905). 

4.  "To  render  a  communication  to 
a  minister  of  tlie  gospel  or  priest 
privileged  it  must  have  been  received 
in  confidence.  By  this  we  do  not 
mean  that  it  must  be  made  under 
tlie  express  promise  of  secrecy,  but 
rather  that  the  communication  was  in 
confidence,  and  with  the  understand- 
ing, express  or  implied,  that  it  should 
not  be  revealed  to  any  one.  The 
mere  fact  that  a  communication  is 
made  to  a,  person  who  is  a  lawyer, 
a  doctor  or  a  priest,  does  not  of  itself 
make  such  communication  privileged. 
To  have  that  effect,  it  must  have 
been  made  in  confidence  of  the  rela- 
tion and  under  sucli  circumstances  as 
to  imply  that  it  should  forever  re- 
main a  secret  in  the  breast  of  the 
confidential   adviser.     In  the  case  at 


bar  there  was  adduced  evidence  tend- 
ing to  show  that  the  paper  was  not 
committed  to  Rev.  Young  as  a  secret 
or  in  confidence.  On  the  other  hand, 
he  was  enjoined  by  the  defendant,  as 
is  shown  by  the  evidence,  to  make 
the  contents  thereof  fully  known  to 
Mrs.  Hills,  the  first  wife  of  the  de- 
fendant. Had  the  defendant  requested 
Rev.  Young  to  call  a  public  meeting 
of  the  citizens  of  Blair  in  the  interest 
of  the  former  and  to  address  the  same 
upon  the  subjects  included  in  the 
paper  in  question,  handed  to  the 
godly  man  as  the  subjects  of  his  dis- 
course, it  would  hardly  have  been 
questioned  by  any  one  that  the 
paper  would  not  be  privileged.  In 
principle  there  is  no  distinction  be- 
tween the  supposed  case  an  the  on(! 
with  which  we  have  been  dealing.  It 
is  plain  that  Rev.  Young  betrayed  no 
confidence  of  the  prisoner  in  reveal- 
ing the  contents  of  this  paper  or 
writing."  Hills  v.  State,  61  Neb.  589, 
85  N.  W.  836,  57  L.  R.  A.  155  (1901), 
per  Nowal,  0.  J. 

5.  Partridge  v.  Partridge,  230  Mo. 
321,  119  S.  W.  415   (1909). 

6.  Gankyo  Mitsunger  v.  People,  54 
Colo.  102,  129  Pac.  241   (1913). 
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to  learning  whether  a  person  was  in  a  proper  condition  of  mind 
to  make  a  confession,  have  not  been  regarded  as  excluded  bj  such 
a  statute.^ 


§  3697.  (Privileged  Communications);  Husband  and  Wife; 
General  Rule. —  Communications  between  husband  and  wife  were 
early  recognized  as  privileged  and  neither  could  be  compelled  to 
disclose  what  took  place  between  them.-'  The  theory  upon  which 
the  rule  was  founded  was  that  the  confidence,  peace  and  harmony 
which  should  exist  between  spouses  would  be  seriously  disturbed 
if  testimony  as  to  such  matters  should  be  received  and  that  the 


7.  Estate  of  Toomes,  54  Cal.  500 
(1880). 

§  3697-1.  Alabama. — Swoope  v. 
State,  115  Ala.  40,  23  So.  479   (1897). 

Georgia.— Toole  v.  Toole,  107  Ga. 
473,  33  S.  E.  686  (1899)  ;  Goodrum  v. 
State,  60  Ga.  509  ( 1878 )  ;  Castello  v. 
Castello,  41  Ga.  613  (1871). 

Illinois. — Wetzel  v.  Firebaugh,  351 
111.  190;  95  N.  E.  1085  (1911);  State 
Bank  v.  Barnett,  250  111.  313,  95  N. 
E.  178  (1911);  Schreppler  v.  Chase, 
245  111.  395,  92  N.  E.  373  (1910); 
Grindle  v.  Grindle,  240  111.  143,  88  N. 
E.  473  (1909);  Leiserowitz  v.  Fog- 
arty,  135  111.  App.  609  (1907);  Su- 
preme Lodge  of  Mystic  Workers  of 
the  World  v.  Jones,  113  111.  App.  241 
(1903). 

Indiana. — ^Sage  v.  'State,  127  Ind. 
15,  26  N.  E.  667  (1891);  Perry  v. 
Randall,  83  Ind.  143    (1882). 

Kansas. — Chicago,  etc.  R.  Co.  v. 
Ellis,  52  Kans.  41,  33  Pac.  478  (1893). 

Kentucky. — Willey  v.  Howell,  159 
Ky.  805,  169  S.  W.  519  (1914)  ;  Goff 
V.  Murphy,  153  Ky.  634,  156  S.  W. 
95   (1913). 

Maine. — Walker  v.  Sanborn,  46  Me. 
470   (1859). 

Massachusetts. — Jones  v.  New  York 
Life  Ins.  Co.,  168'  Mass,  245,  47  N.  E. 
93  (1897)  ;  Raynes  t.  Bennett,  114 
Mass.  424  (1874)  ;  Baldwin  v.  Parker, 
99  Mass.  79,  96  Am.  Dec.  697  (1868)  ; 


Blis5  V.  Franklin,  13  Allen  244 
(1866). 

Michigan. — Jenne  v.  Marble,  37 
Mich.  319    (1877). 

Missouri. — Maget  v.  Maget,  85  Mo. 
App.  6  (1900);  Brown  v.  Brown,  53 
Mo.  App.  453  (1893)  ;  State  v.  Ulrieh, 
110  Mo.  350,  19  S.  W.  656  (1892); 
Miller  v.  Miller,  14  Mo.  App.  418 
(1883);  Berlin  v.  Berlin,  52  Mo.  151 
(1873). 

Nebraska. — Metzger  v.  Royal  Xeigh- 
bors,  86  Neb.  61,  134  N.  W.  913 
(1910). 

Ohio. — Cook  V.  Grange,  18  Ohio  526 
(1849). 

Tennessee. — Brewer  v.  Ferguson,  11 
Humph.  565  1851)  ;  Pillow  v. 
Thomas,  1  Baxt.  120   (1873). 

Teacas. — Roach  v.  State,  41  Tex.  261 
(1874). 

Virginia. — Murphy  v.  Com.,  23 
Gratt.  960  (1873)  ;  Robin  v.  King,  2 
Leigh.  140   (1830). 

Wisco'nsin. — Selden  v.  State,  74 
Wis.  371,  42  N.  W.  218  (1889); 
Meehelke  v.  Bramer,  59  Wis.  57,  17 
N.  W.  682   (1883). 

United  States. — Bowman  v.  Patrick, 
32  Fed.  368  (1887)  ;  Stein  v.  Bowman, 
13  Pet.  209,  10  L.  ed.  139    (1839). 

England. — O'Connor  v.  Marjori- 
banks,  4  M.  &  Gr.  435,  11  L.  J.  C.  P. 
367  (1843) ;  Monroe  v.  Twistleton, 
Pea.  Add.  Cas.  221   (1802). 
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exclusion  of  such  evidence  would  tend  to  tetter  preserve  and  pro- 
tect these  most  necessary  essentials  to  the  permanency  of  the  family 
■circle,  and  therefore  to  the  betterment  of  society.^  It  was  the 
belief  that  greater  mischief  would  result  from  the  admission  of 
such  evidence  than  would  ensue  from  its  exclusion.^  In  other 
words  the  rule  of  exclusion  was  one  of  public  policy.* 

Where  the  information  is  not  a  result  of  marital  confidence  but 


2.  "  I  think  that  all  the  conversa- 
tions between  the  husband  and  wife, 
held  in  private  between  themselves, 
were  incompetent,  and  should  have 
•been  kept  out.  This  would  exclude 
from  divorce  suits  all  these  disgusting 
revelations  of  the  secrets  of  the  mar- 
riage bed.  It  is  the  policy  of  the  law 
that  communications  between  hus- 
band and  wife  are  privileged.  At 
•common  law,  the  wife  can  testify 
against  the  husband  in  case  of  a 
criminal  assault  committed  or  threat- 
ened against  her  person,  by  her  hus- 
band, but  beyond  this  she  cannot  go; 
and  the  statute  expressly  prohibits 
any  married  woman  from  testifying 
to  admissions  or  conversations  of  her 
husband.  *  *  »  •Such  a  rule  may 
work  hardships  in  individual  cases, 
tut  great  and  general  public  demoral- 
ization and  misery,  and  the  destruc- 
tion of  confidence  between  husband 
and  wife,  must  result  from  the  Con- 
trary rule.  I  am  quite  cor,ficlent  that 
what  is  good  in  our  civilization  will 
speedily  disappear  If  the  sanctities  of 
home  and  of  the  marriage  relation  are 
not  upheld  by  the  law;  and  I  believe 
it  to  be  against  public  policy  to  give 
to  statutes,  in  derogation  of  the  com- 
mon law  in  regard  to  the  rights  and 
duties  of  husband  and  wife,  any  wider 
scope  of  interpretation  than  the  plain 
letter  of  the  law  demands."  Dwyer 
T.  Dwyer,  3  Mb.  App.  17,  30  (1876), 
per  Bakewell,  J. 

"  The  relation  of  husband  and  wife 
is   confidential — from  unity  of  inter- 


est, and  sometimes  unity  of  person, 
as  in  case  of  a  joint  estate  to  them. 
The  law  requires  and  extorts  this  con- 
fidence and  it  will  protect  it.  Com- 
munications between  them  cannot  be 
exposed  to  public  view.  The  interest 
of  the  home,  the  parties,  the  children, 
and  especially  the  peace  and  order  of 
society,  forbid  it."  State  v.  Brittain, 
117  N.  C.  783,  33  S.  E.  433  (1895), 
per  Faircloth,  J. 

3.  "  The  privilege  of  communica- 
tions between  husband  and  wife  was 
secured  at  common  law.  The  rule  was 
not  designed  to  suppress  truth,  but 
had  its  origin  in  the  fact,  made  clear 
bj'  experience,  that  greater  mischiefs 
resulted  from  the  admission  of  such 
evidence  than  were  likely  to  arise 
from  its  exclusion.  In  common,  there- 
fore, with  other  privileges  analogous 
in  character,  it  was  grounded  on  pub- 
lic policy."  Sexton  v.  Sexton,  139 
Iowa  487,  489,  105  N.  W.  314,  3  L. 
R.  A.  (N.  S.)  708  (1905),  per 
Bishop,  J. 

4.  Fearn  v.  Postlethwaite,  340  111. 
636,   88  N.  E.   1057    (1909). 

"  The  exclusion  of  the  husband  or 
wife,  as  to  matters  falling  within  con- 
jugal confidence,  is  a  rule  of  public 
policy.  In  this  case,  the  court  saw 
the  rule  undergoing  violation.  By 
some  inadvertence,  the  solicitor  failed 
to  object,  and  the  court,  ex  mero 
motu,  interposed,  and  put  an  end  to 
the  violation.  This  was  no  infraction 
of  law."  Goodrum  v.  State,  60  Ga. 
509,  513   (1878),  per  Bleckley,  J. 
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is  obtained  from  some  outside  source,  it  is  held  that  the  rule  does 
not  apply.^ 

§  3698.  (Privileged  Communications;  Husband  and  Wife; 
General  Rule);  Applicable  Though  Relation  is  Terminated. — 
The  general  rule  is  regarded  as  applicable  though  the  relation 
has  been  terminated  by  divorce  ^  or  by  the  death  of  one  of  the 


5.  "  Communications  between  hus- 
"band  and  wife  are  regarded  as  con- 
fidential and  privileged,  whenever 
brought  in  to  charge  the  husband, 
either  during  his  life,  or  hia  estate 
after  his  death.  Though  the  husband, 
if  alive,  might  charge  himself  by  hia 
■own  admissions  in  evidence  by  him- 
self, or  proved  by  another,  policy  pro- 
tects him  from  such  proof  by  the  wife. 
If  the  witness  has  any  knowledge  of 
the  relation  of  landlord  and  tenant, 
•derived  from  any  other  source  than 
the  husband,  she  may  prove  it,  but 
she  will  not  b^  allowed  to  disclose  the 
-communications  of  her  husband  to 
her."  Gray  v.  Cole,  5  Har.  (Del.) 
448,  419    (1853),  per  the  Court. 

§  3698-1.  Alabama. — Owen  v.  State, 
78  Ala.  425,  56  Am.  Rep.  40   (1885). 

Illinois. — Ceer  v.  Goudy,  174  111. 
514,  51  N.  E.  633  (1898);  Crose  v. 
Uutledge,  81  111.   266    (1876). 

Indiana. — Perry  v.  Randall,  83  Ind. 
143  ( 1882 )  ;  Mercer  v.  Patterson,  41 
Ind.  440   (1873). 

Indian  Territory. — German-Ameri- 
can Ins.  Co.  V.  Paul,  5  Ind.  Terr.  703, 
83  S.  W.  60   (1904). 

Michigan. — Derham  v.  Derham,  135 
Mich.  109,  83  N.  W.  1005  (1900)  ; 
Hitchcoci:  v.  Moore,  7  Mich.  112,  37 
N.  W.  914,  14  Am.  St.  Rep.  474 
<1888). 

Missouri. — State  v.  Kodat,  158  Mo. 
125,  59  S.  W.  73,  51  L.  R.  A.  509,  81 
Am.  St.  Rep.  292  (1900)  ;  Schnabel  v. 
Schnabel,  13  Mb.  App.  587    (1883). 

Nebraska. — Metzger  v.  Royal  Neigh- 
bors,    86    Neb.    61,    134    N.    W.    913 


(1910)  ;  Buckingham  v.  Roar,  45  Neb. 
244,  63  N.  W.  398    (1895). 

Ohio. — Cook  V.  Grange,  18  Ohio  536 
(1849). 

Pennsylvania. — Brock  v.  Brock,  116 
Pa.  St.  109,  9  Atl.  486   (1887). 

Texas.— Miller  v.  State  (Tex.  Cr. 
App.   1912),  144  S.  W.  239. 

England. — ^Monroe  v.  Twistleton, 
Pea.  Add.  Oas.  231   (1802). 

"There  is  a  well  defined  rule  of  law, 
that  any  transaction  or  communica- 
tion between  husband  and  wife,  which 
does  not  on  its  face  appear  to  have 
been  intended  to  be  public  or  to  be- 
come so,  is  shielded  by  the  sacredness 
of  the  relation  from  the  public  eye, 
and  neither  is  a  competent  witness  to 
testify  as  to  such  transaction  or  com- 
munication, when  the  interests  of  the 
other  are  involved.  This  rule  rests 
on  the  ground  of  public  policy,  and 
stands  unchanged,  even  after  the  mar- 
riage relation  is  dissolved  by  the 
death  of  one  of  the  parties,  or  by 
judicial  sentence.  When,  however, 
the  conduct  or  transaction  is  in  no 
sense  traceable  to  their  relation  of 
husband  and  wife  and  the  confidence 
it  inspires,  but  in  its  nature  is  as 
likely  to  have  occurred  before  the 
public  as  In  private,  there  are  au- 
thorities which  hold  that,  after  the 
marriage  is  dissolved,  the  parties,  or 
survivor,  as  the  case  may  be,  are  com- 
petent, in  civil  cases,  to  testify  for 
and  against  each  other."  Owen  y. 
State,  78  Ala.  425,  429,  56  Am.  Rep. 
40   (1855),  per  Stone,  C.  J. 
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parties.^  Public  policy  is  deemed  as  sufficiently  controlling  in 
either  event  to  justify  the  continuance  of  the  protection  which  the 
law  gives  to  such  communications. 

§  3699.  (Privileged  Communications;  Husband  and  Wife; 
General  Rule);  Knowledge  of  Third  Persons. —  The  rule  pro- 
tecting communications  between  husband  and  wife  was  designed  to 
include  those  made  confidentially  between  such  persons.     If  the 


2.  Delaware. — Gray  v.  Cole,  5  Harr. 
418    (1853). 

District  of  Columbia. — -Brooks  v. 
Francis,  3  McArthur  109    ( 1879 ) . 

Georgia. — Jackson  v.  Jackson,  40 
Ga.  150  (1869);  Lingo  v.  State,  29 
Ga.  470    (1859). 

Illinois. — Stephens  v.  Collison,  256 
111.  238,  99  N.  E.  914  (1913)  ;  Clover 
V.  Modern  Woodmen  of  America,  142 
111.  App.   276    (1908). 

Indiana. — Stanley  v.  Montgomery, 
102  Ind.  102,  26  N.  E.  213  (1S85)  ; 
Noble  V.  Withers,  36  Ind.  193  ( 1871 )  ; 
Turner  v.  Cook,  36  Ind.  129    (1S71). 

loioa. — Sutcliffe  v.  Iowa  State 
Traveling  Men's  Assn.,  119  Iowa  220, 
93  N.  W.  90,  97  Am.  St.  Rep.  29S 
(1903). 

Kentucky. — Floore  v.  Green,  26  Ky. 
L.   Eep.   1073,   83   S.   W.   133    (1904). 

Maine. — Holyoke  v.  Estate  of  Hol- 
yoke,  110  Me.  469,  87  Atl.  40   (1913). 

Massachusetts. — Hyde  v.  Gannett, 
175  Mass.   177,  55  N.  E.  991    (1900). 

Minnesota. — Beckett  v.  Northwest- 
ern Masonic  Aid  Assn.,  67  Minn.  298, 
69  N.  W.   923    (1897). 

Missouri. — Spradling  v.  Conway,  51 
Mo.   51    (1872). 

Tslcw  York. — Keator  v.  Dimmiclc,  46 
Barb.   158    (1865). 

Tennessee. — Pillow  v.  Thomas.  1 
Baxt.  120  (1873);  German  v.  Ger- 
man, 7  Coldw.   180    (1870). 

Texas. — Lanham  v.  Lanham  (Tex. 
1912),  145  S.  W.  336. 

Vermont. — Williams    v.     Williams, 
7  Vt.  503    (1835). 
43 


Virginia. — Marks  v.  Spencer,  81 
Va.   751    (1886). 

England. — O'Connor  v.  Marjori- 
banks,  4  M.  &  Gr.  435,  11  L.  J.  C.  P. 
267    (1842). 

"In  the  second  place,  this  evidence 
was  to  be  drawn  from  an  illegal 
source,  the  wife,  who  was  sucli  when 
the  declarations  were  made  to  her. 
The  husband  was  dead,  and  so  it  is 
true  that  the  relation  had  ceased 
when  the  testimony  was  offered ;  but 
communications  between  husband  and 
wife  are  protected  forever.  This  is  nec- 
essary to  the  preservation  of  that  per- 
fect confidence  and  trust  which  would 
characterize  and  bless  the  relation  of 
man  and  wife.  Each  must  feel  that 
the  other  is  a  safe  and  sacred  deposi- 
tory of  all  secrets.  And  the  protec- 
tion which  the  law  holds  over  the 
dead  is  the  very  source  of  greatest 
security  to  all  the  living."  Lingo  v. 
State,  29  Ga.  470,  483  (1859),  per 
Stephens,  J. 

"At  common  law  a  husband  could 
not  be  a  witness  for  or  against  his 
wife  as  to  any  matter,  nor  could  he, 
either  during  the  marriage  or  after 
its  termination  by  death  or  divorce, 
be  called  as  a  witness  to  testify  to 
communications  between  them,  or  to 
any  fact  or  transaction  the  knowledge 
of  which  was  obtained  by  means  of 
the  marriage  relation.''  Schrefller  v. 
Chase,  245  111.  395,  399,  92  N.  K 
272  (1910),  per  Cooke,  J. 
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communication  was  made  in  the  presence  of  a  third  person  the 
rule  was  not  considered  as  applying,^  as,  in  siich  a  case,  the  seal  of 
secrecy  which  the  law  has  placed  upon  conversations  between 
spouses  is  regarged  as  waived. 

Presence  of  children. —  It  frequently  occurs  that  conversations 
between  a  husband  and  wife  take  place  in  the  presence  of  children. 
In  such  a  case  the  question  whether  the  communications  are  privi- 
leged must  depend  to  a  great  extent  upon  the  age  of  the  children. 
If  a  child  is  very  young  and  immature  the  protection  of  the  rule 
is  not  waived.-  On  the  other  hand  the  child  may  be  of  sufficient 
age  to  understand  and  be  interested  in  what  was  said  in  which  case 
the  rule  will  not  apply.^ 

Overheard  by  eavesdropper. —  It  may  also  happen  that  an  eaves- 


§  3699-1.  Aris:ona. — De  Leon  v. 
Territory,  9  Ariz.  161,  80  Pac.  348 
(1905). 

Georgia. — -Williams  v.  State,  139 
Ga.  591,  77  S.  E.  818    (1913). 

Illinois. — Gannon  v.  People,  137  111. 
507,  31  N.  E.  535    (1889). 

Indiana.' — Keynolds  v.  State,  147 
Ind.  3,  46  N.  E.  31  (1897)  ;  Keyes  v. 
State,  132  Ind.  527,  33  N.  E.  1097 
(1890). 

■Kansas. — State  Bank  v.  Hutchin- 
son, 63  Kan.  9,  61  Pac.  443  (1900)  ; 
State  V.  Gray,  55  Kan.  135,  39  Pac. 
1050    (1895). 

Massachusetts. — ^Fay  v.  Guynon, 
131  Mass.  31  (1881)  ;  Com.  v.  Griffin, 
110  Mass.  188    (1872). 

Missouri. — Short  v.  Thomas  (Mo. 
App.  1914),  163  S.  W.  252;  Reed  v. 
Reed,  101  Mo.  App.  176,  70  S.  W.  505 
(1902)  ;  Long  V.  Martin,  152  Mo.  668, 
54  S.  W.  473    (1899). 

Xetv  York. — People  v.  Lewis,  63 
Hun  623,  16  N.  Y.  Suppl.  881  (1891), 
affirmed  136  N.  Y.  633,  33  N.  E.  1014 
(1893). 

OTtio.— Sieving  v.  Seidelmeyer,  7 
Ohio  Dec.  609   (1879). 

Tennessee. — Allison  v.  Barrow,  3 
Coldw.  414,  91  Am.  Dec.  391   (1866). 

Vermont. — In   re  Buckman's  Will, 


64  Vt.  313,  24  Atl.  353,  33  Am.  St. 
Rep.  930  1892). 

"The  reason  for  the  exception  to 
the  rule,  which  excludes  all  conversa- 
tions between  the  spouses  as  being 
privileged,  is,  that  by  talking  in  the 
presence  of  others  they  voluntarily 
remove  the  seal  of  secrecy.  The  rea- 
son for  this  exception  fails  when  the 
conversation  is  had  in  the  presence 
of  an  infant  or  other  person  totally 
incapable  of  comprehending  it." 
Schierstein  v.  Schierstein,  68  Mo. 
App.  205,  310   (1896),^per  Biggs,  J. 

"Conversation  between  husband  and 
wife,  or  admissions  made  by  either  to 
the  other,  in  the  presence  of  a  third 
person,  do  not  belong  to  that  class  of 
privileged  communcations  between  the 
husband  and  wife,  which,  upon 
grounds  of  public  policy,  and  to  pre- 
serve the  happiness  of  the  married 
state,  are  so  carefully  protected  by 
the  well  established  rules  of  evi- 
dence." Allison  V.  Barrow,  3  Cold. 
(Tenn.)  414,  91  Am.  Dec.  291  (1866), 
per  Hawkins,  J. 

2.  Jacob  V.  Hesler,  113  Mass.  157 
(1873). 

3.  Lyon  v.  Prouty,  154  Mass.  488, 
28  N.  E.  908   (1891). 
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dropper  may  overhear  a  conversation  between  a  husband  and  wife. 
Where  this  occurs  the  protection  afforded  by  the  rule  does  not 
attach  and  the  testimony  of  such  third  person  in  regard  thereto 
may  be  received.* 

Letters  between  husband  and  wife  are,  equally  as  much,  within 
the  protection  of  the  rule,  as  are  oral  communications,  and  the  con- 
tents thereof  can  not  be  disclosed,  unless  the  privilege  is  waived. 
Thus  where  a  letter,  from  a  husband  to  his  wife,  containing  intima- 
tions of  knowledge,  on  his  part,  of  her  relations  with  another  man 
and  a  threat  against  him,  was  delivered  by  her  to  her  paramour, 
the  court  refused  to  receive  it  in  evidence  upon  the  ground  that, 
as  she  could  not  have  been  permitted  to  testify  to  the  contents  of 
the  letter,  she  could  not  by  delivering  it  to  another  accomplish  in- 
directly that  which  she  could  not  do  directly.^     Similarly  where 


4.  Com.  V.  Griffin,  110  Mass.  181 
(1872);  State  v.  Center,  35  Vt.  378 
(1863). 

5.  "On  the  trial,  the  accused  of- 
fered in  evidence,  and  also  offered 
to  read  as  a  part  of  his  statement,  a, 
letter  which  had  been  written  by 
Stephens  to  his  wife,  and  which  she 
had  voluntarily  delivered  to  Wilker- 
son  some  time  before  the  homicide. 
This  letter  contained  intimations  that 
the  writer  knew  of  the  relations  exist- 
ing between  his  wife  and  Wilkerson, 
and  also  a  threat  against  the  latter. 
The  court  rightly  rejected  the  letter, 
and  refused  to  allow  it  to  be  read  to 
the  jury.  Section  3797  of  the  Code 
declares  that  communications  be- 
tween husband  and  wife  are,  from 
public  policy,  excluded  as  evidence. 
Mrs.  Stephens  would  not,  for  this 
reason,  have  been  permitted,  as  a 
witness  upon  the  stand,  to  testify  to 
communications  from  her  husband  to 
herself,  or  to  read  to  the  jury  a  letter 
which  he  had  written  to  her.  We  are 
therefore  decidedly  of  the  opinion 
that  the  same  result  cannot  be  in- 
directly accomplished  by  her  volun- 
tarily delivering  n  letter  of  this  kind 


to  another  person.  We  are  aware 
that  there  are  respectable  authorities 
holding  that  a  privileged  oral  com- 
munication may  be  given  in  evidence 
by  one  who  overheard  it,  though  an 
eavesdropper,  or  that  a  privileged 
written  communication,  purloined 
from  the  proper  custodian  of  it,  may 
be  received  in  evidence.  In  such  in- 
stances, however,  the  parties  to  the 
privileged  communication  do  not 
themselves  successfully  make  and 
keep  it  private;  but  where  this  re- 
sult is  accomplished,  the  law  will  not 
permit  either  of  the  parties,  directly 
or  indirectly,  to  violate  the  confidence 
of  the  other.  In  respect  to  documents, 
there  is  a  difference  between  those 
which  are  confidential  in  their  own 
nature,  such  as  letters  between  hus- 
band and  wife,  and  those  which  be- 
come confidential  by  custody,  such  as 
papers  deposited  by  a  client  with  his 
attorney.  The  law,  for  reasons  of  its 
own,  desires  that  all  communications 
between  husband  and  wife  shall  be  ab- 
solutely free  and  untrammeled,  and 
that  each  may  say  or  write  whatso- 
ever he  or  she  pleases  to  the  other, 
with  the  absolute  assurance  that  the 
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a  letter  from  a  husband  to  his  wife  was  delivered  by  her  to  the 
district  attorney,  it  was  held  to  be  inadmissible.® 

§  3700.  (Privileged  Communications;  Husband  and  Wife); 

Statutes. —  The  exclusion  of  communications  between  husband 
and  wife,  as  being  privileged,  is  now  generally  provided  for  by 
legislative  enactments,^  which  do  not  change  the  rule  of  the  corn- 


one  receiving  the  communication  will 
neither  be  compelled  nor  permitted 
to  disclose  it.  We  therefore  think 
it  the  wiser  and  better  course  to  ad- 
here strictly  to  the  declared  policy  of 
our  law,  and  to  hold  that  this  letter 
was  properly  rejected,  however  im- 
portant it  may  be  in  the  determina- 
tion of  this  case."  Wilkerson  v. 
.State,  91  Ga  729,  737,  17  S.  E.  990 
(1893),  per  Lumpkin,  J. 

6.  Com.  V.  Fisher,  221  Pa.  538,  70 
Atl.  865  (1908). 

§  3700-1.  Arkansas.  —  Ward  v. 
State,  70  Ark.  204,  66  S.  W.  926 
(1902)  ;  Inman  v.  State,  65  Ark.  508, 
47  S.  W.  558    (1898). 

California. — People  v.  Warner,  117 
Cal.  637,  49  Pac.  841  (1897);  People 
V.  Mullings,  83  Cal.  138  23  Pac.  229, 
17  Am.  St.  Eep.  223   (1890). 

Illinois. — Griffith  v.  Griffith,  162 
111.  368,  44  N.  E.  820  (1896)  ;  Mun- 
ford  V.  Miller,  7  111.  App.  62  (1880)  ; 
Deniston  v.  Hoagland,  67  111.  265 
(1873). 

Indiana. — Dye  v.  Davis,  65  Ind. 
474    (1879). 

Iowa. — Sexton  v.  Sexton,  129  Iowa 
487,  105  N.  W.  314,  2  L.  E.  A.  (N. 
S.)  708  (1905);  Hertrich  v.  Hertrich, 
114  Iowa  643,  87  N.  W.  689,  89  Am. 
Bt,  Eep.  389  (1901);  Giddings  v. 
Iowa  Sav.  Bank,  104  Iowa  676,  74 
N.  W.  31  (1898)  ;  Kelley  v.  Andrews, 
102  Iowa  119,  71  N.  W.  251  (1897)  ; 
Head  v.  Thompson,  77  Iowa  263,  43 
N.  W.  188    (1889). 

Kansa,s. — ^Marshall  v.  Marshall,  71 
Kan.  313,  80  Pao.  629   (1905), 


Kentucky. — Shepherd  v.  Com.,  27 
Ky.  L.  Eep.  376,  85  S.  W.  191  (1905)  ; 
Clay  v.  Clay's  Guardian,  24  Ky.  L. 
Eep.  2016,  72  S.  W.  810  (1903); 
Manhattan  Life  Ins.  Co.  v.  Beard,  112 
Ky.  455,  23  Ky.  L.  Eep.  1747,  66  S. 
W.  35  (1903)  ;  Murphy's  Ex'r  v. 
Murphy,  23  Ky.  L.  Eep.  1460,  65  S. 
W.  165   (1901). 

Massachusetts. — Com.     v.     Cronin, 

185  Mass.  96,  69  N.  E.  1065  (1904)  ; 
Fuller  V.  Fuller,  177  Mass.  184,  58 
N.    E.    588,    83    Am.    St.    Eep.    273 

(1900);  Com.  V.  Cleary,  152  Mass. 
491,  25  N.  E.  834  (1890)  ;  Com.  v. 
Hayes,  145  Mass.  289,  14  N.  E.  151 

(1887)  ;    French  v.  French,   14  Gray 

186  (1860). 

Michigan. — ^Derham  v.  Derham,  125 
Mich.  109,  83  N.  W.  1005  (1900); 
McKenzie  v.  Lautensch lager,  113  Mich. 
171,  71  N.  W.  489  (1897)  ;  Carter  v. 
Hill,  81  Mich.  275,  45  N.  W.  988 
(1890)  ;  Maynard  v.  Vinton,  59  Mich. 
139,  26  N.  W.  401,  60  Am.  Eep.  276 
(1886). 

Minnesota. — ^Neustrom  v.  St.  Paul 
&  D.  E.  Co.,  61  Minn.  78,  63  N.  W. 
253  (1895)  ;  Leppla  v.  Minnesota 
Tribune  Co.,  35  Minn.  310,  29  N.  W. 
127    (1886). 

Missouri. — Waddle  v.  McWilliams, 
21  Mo.  App.  398  (1886)  ;  Moore  v. 
Wingate,  53  Mo.  398  (1873). 

Nebraska. — Buckingham  v.  Eoar,  45 
Neb.  244,  63  :N.  W.  398   (1895). 

New  York. — People  v.  Turck,  170 
N.  Y.  203,  63  N.  E.  281  (1902); 
Warner  v.  Press  Pub.  Co.,  133  N.  Y. 
181,  30  N.  E.  393    (1893). 
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men  law  in  tliis  regard^  and  are  ordinarily  to  be  construed  with 
reference  thereto.* 

Statutes  removing  the  disqualificaiidn  of  husband  and  wife  as 
witnesses  against  each  other,*  and  compelling  them  to  testify,^  do 
not  affect  the  exclusion  of  privileged  communications  between 
spouses  under  the  common  law  rule. 

§  3701.  (Privileged  Communications) ;  Physician  and  Patient ; 
Privilege  is  of  Statutory  Origin. —  At  common  law  communica- 
tions between  physician  and  patient,  were  not  regarded  in  the  same 
light  as  those  between  attorney  and  client,^  although  the  advisa- 


Ohio. — Hanley  v.  State,  12  Ohio  0. 
C.  584  (1896);  Commercial  Gazette 
Co.  V.  Grooms,  10  Ohio  Dec.  489 
(1889). 

Tennessee. — ^Young  v.  Hurst  (Ch. 
App.  1898),  48  S.  W.  355;  Phoenix 
Fire  &  Marine  Ins.  Co.  v.  Shoemaker, 
95  Tenn.  73,  31  S.  W.  370    (1895). 

Texas. — Davis  v.  State,  45  Tex.  Cr. 
293,  77  S.  W.  451  (1903);  Mitcliell 
V.  Mitchell,  80  Tex.  101,  15  S.  W.  705 
(1891). 

Utah. — In  re  Estate  of  Van  Al- 
stine,  25  Utah  193,  73  Pao.  943 
(1903). 

Tirginia. — ^Wilkes  Adm'r  v.  Wilkes 
115  Va.  886,  80  S.  E.  745    (1914). 

Washington. — Sackman  v.  Thomas, 
24  Wash.  660,  64  Pao.  819   (1901). 

Wisconsin. — ^Smith  v.  Merrill,  75 
Wis.  461,  44,  N.  W.   759    (1890). 

2.  Eaynes  v.  Bennett  114  Mass.  434 
(1874). 

"The  testimony  of  the  wife  as  to 
conversations  between  herself  and  her 
husband  when  alone  was  inadmissible 
by  the  common  law,  and  our  statutes 
have  not  changed  the  law  in  this  re- 
spect.'' Eaynes  v.  Bennett,  114  Mass. 
424,  427    (1874),  per  Morton  J. 

3.  Humphrey  v.  Pope,  1  Cal.  App. 
374,  82  Pao.  223  (1905);  People  v. 
Warner,  117  Cal.  637,  49  Pac,  841 
(1897)  ;  Hyde  v.  Gannett,  175  Mass. 

'177,  55  N.  E.   991    (1900). 


4.  Florida. — Ex  parte  Beville  58 
Fla.  170,  50  So.  185  (1909) ;  Mercer  v. 
State,  40  Fla.  216,  24  So.  154,  74 
Am.  St.  Eep.  135   (1898). 

Georgia. — Castello  v.  Castello,  41 
Ga.  613    (1871). 

Hew  York. — Marsh  v.  Potter,  30 
Barb.  506    (1860). 

South  Carolina. — ^Moseley  v.  Eakin, 
15  Eich.  L.  324  (1868). 

United  States. — Hopkins  v.  Grun- 
shaw,  165  U.  S.  342,   17  S.  Ct.  401, 

41  L.  ed.  739    (1897). 

5.  Emmons  v.  Barton,  109  Cal.  662, 

42  Pac.  303  (1895)  ;  Strode  v.  From- 
meyer,  115  Mo.  App.  220,  91  S.  W. 
167  (1905)  ;  Stiekney  v.  Stickney,  131 
U.  S.  227,  9  S.  Ct.  677,  33  L.  ed.  136 
(1889). 

§  3701-1.  Michigan.  —  Campau  v. 
North,  39  Mich.  606,  33  Am.  Eep.  433 
(1878). 

Missouri. — State  v.  Long,  257  Mo. 
799,  165  S.  W.  748  (1913);  Epstein 
V.  Pennsylvania  E.  Co.,  250  Mo.  1, 
156  S.  W.  699    (1913). 

New  York. — ^Howe  v.  Eegensburg, 
75  Misc.  E.  132,  132  N.  Y.  Suppl. 
837    (1911). 

North  Dakota. — Booren  v.  MoWil- 
liams,  36  N.  D.  558,  145  N.  W.  410 
(1914). 

Rhode  Island. — Banigan  v.  Bani- 
gan,  26  E.  I.  454,  59  Atl.  313  (1904). 

England. — Broad   v.   Pitt,   3    0.   & 
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bility  of  extending  the  privilege  to  tMs  class  of  cases  seems  not  to 
have  been  entirely  in  disfavor.^  In  fact  the  view,  that  such  com- 
munications should  be  excluded,  began  to  spread  among  the  judi- 
ciary and  members  of  the  legal  profession,  resulting  finally  in 
enactments  by  legislative  bodies,  making  communications  between 
a  physician  and  his  patient  privileged.^  Some  objection  as  to 
such  laws  has  been  made  that  in  the  vast  majority  of  this  class  of 
cases,  knowledge  is  freely  imparted  by  the  patient  to  others  as  to 
the  nature  of  the  affliction,  the  advice  given,  and  the  like  and  that 


P.  518  (1828);  E.  v.  Gibbons,  1  C. 
&  P.  98  (1823)  ;  Duchess  of  King- 
ston's case,  20  How.  St.  Tr.  540 
(1776). 

2.  "  There  are  eases,  to  which  it  is 
much  to  be  lamented  that  the  law  of 
privilege  is  not  extended;  those  in 
which  medical  persons  are  obliged  to 
disclose  the  information  which  they 
acquire  by  attending  in  their  profes- 
sional characters."  Wilson  v.  Eastall, 
4  T.  R.  753,  760  (1792),  per  Buller,  J. 

3.  California. — Murphy  v.  Eension 
Fund  Commis.,  2  Cal.  App.  468,  83 
Pac.  577  (1905);  Keast  v.  Santa 
Ysabel  Gold  Min.  Co.,  136  Cal.  256, 
68  Pae.  771  (1903);  Estate  of  Eed- 
fleld,  116  Cal.  637,  48  Pac.  794 
{1897). 

Idaho. — Jones  v.  City  of  Caldwell, 
23  Idaho  467,  130  Pac.  995  (1913). 

Indiana. — Citizens  St.  E.  Co.  v. 
Shepherd,  30  Ind.  App.  193,  65  N.  E. 
765    (1902). 

Iowa. — Doran  v.  Cedar  Eapids  & 
U.  C.  E.  Co.,  117  Iowa  442,  90  N.  W. 
815  (1902)  ;  Nelson  v.  Nederland 
Life  Ins.  Co.,  110  Iowa  600,  81  N. 
W.  807  (1900);  Baxter  v.  Cedar 
Eapids,  103  Iowa  509,  72  N.  W.  790 
(1897). 

Michigan. — Krapp  v.  Metropolitan 
Life  Ins.  Co.,  143  Mich.  369,  106  N. 
W.  1107,  114  Am.  St.  Eep.  651 
(1906)  ;  Dick  V.  Supreme  Body,  138 
Mich.  372,  101  N.  W.  564  ( 1904 )  ; 
Jones  V.  Preferred  Bankers'  Life  As- 


sur.  Co.,  130  Mich.  211,  79  N.  W. 
204  (1899);  Briggs  v.  Briggs,  20 
Mich.  34    (1870). 

Missouri. — State  v.  Kennedy,  177 
Mo.  98,  75  S.  W.  979   (1903). 

Montana. — Territory  v.  Corbett,  3 
Mont.  50   (1877). 

New  York. — Denaro  v.  Prudential 
Ins.  Co.,  154  App.  Div.  840,  139  N.  Y. 
Suppl.  758  (1913);  Milligan  v. 
Clayville  Knitting  Co.,  137  App.  Div. 
383,  131  N.  Y.  Suppl.  763  (1910); 
Nelson  v.  Village  of  Oneida,  156  N. 
Y.  219,  50  N.  E.  802,  66  Am.  St.  Eep. 
556  (1898);  Eedmond  v.  Industrial 
Ben.  Ass'n,  150  N.  Y.  167,  44  N.  E. 
769    (1896). 

North  Dakota. — Booren  v.  McWil- 
liams,  26  N.  D.  558,  145  N.  W.  410 
(1914). 

Ohio. — ^Ansdenmoore  v.  Holzback, 
88  Ohio  St.  625,  106  N.  E.  41  (1914). 

XJtah. — Munz  v.  Salt  Lake  City  E. 
Co.,  35  Utah  220,  70  Pac.  853  (1902). 

Wisconsin. — Cohodes  v.  Menominee 
&  Marinette  L.  &  T.  Co.,  149  Wis. 
308,  135  N.  W.  879  (1913)  ;  Shafer 
v.  City  of  Eau  Claire,  105  Wis.  239, 
81  N.  W.  409  (1900)  ;  Boyle  v. 
Northwestern  Mut.  E.  Ass'n,  95  Wis. 
313,  70  N.  W.  351    (1897). 

Such  a  statute  controls  where  a 
physician  is  summoned  before  a  tribu- 
nal of  a  beneficial  order.  Dick  v.  Su- 
preme Body,  138  Mich.  372,  101  N. 
W.  564  (1904). 
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in  only  a  small  number  of  instances,  particularly  venereal  diseases, 
is  there  any  desire  to  consider  the  matters  confidential.  The  de- 
velopments, however,  imder  these  statutes  have  shoAvn  that  there 
are  many  cases  in  which  a  desire  that  what  took  place  between 
such  persons  should  not  be  revealed  is  in  no  way  limited  to  the 
class  of  afflictions  above  mentioned.  If  such  a  reason  furnished 
any  sound  objection  to  the  wisdom  of  such  laws,  much  the  same 
situation  would  exist  in  the  case  of  attorney  and  client  and  require 
that  the  rule  in  the  latter  case  should  be  changed,  as  it  is  a  matter 
of  common  knowledge  that  clients  in  a  large  number  of  cases 
reveal  to  third  persons  what  they  stated  to  their  attorney  and  the 
advice  given  by  him  in  the  matter.  In  reality,  much  the  same 
situation  exists  in  respect  to  the  former  as  to  the  latter.  As  in 
the  case  of  the  attorney  and  client  the  rule  is  invoked  for  the 
client's  protection  so  as  to  encourage  a  full  disclosure  of  the  matter 
in  question  to  his  legal  adviser  that  he  may  obtain  proper  advice 
and  counsel,  so  in  regard  to  physician  and  patient  the  intention  of 
the  law  making  bodies  has  been  to  protect  the  patient  and  encourage 
him  to  disclose  all  facts  in  his  knowledge  that  the  medical  adviser 
consulted  by  him  may  properly  prescribe  for  and  treat  him.* 

4.  "That  section  is  as  follows:  'A  confidence  between  physician  and  pa- 
person,  duly  authorized  to  practice  tient,  and  to  prevent  a  breach 
physic  or  surgery,  shall  not  be  allowed  thereof."  Pierson  v.  People,  79  N.  Y. 
to  disclose  any  information  which  he  424,  433  (1880),  per  Earl,  J. 
acquired  in  attending  a  patient,  in  a  "  The  statute  is  very  explicit  in  for- 
professional  capacity,  and  which  was  bidding  a  physician  from  disclosing 
necessary  to  enable  him  to  act  in  that  any  information  received  by  him 
capacity.'  This  provision  of  the  Code  which  is  necessary  to  enable  him  to 
is  a  substantial  re-enactment  of  a  pro-  prescribe  for  a  patient  under  his 
vision  contained  in  Revised  Statutes  charge.  It  is  a  just  and  useful  en- 
(3  E.  S.  406).  Such  evidence  was  not  actment,  introduced  to  give  protec- 
prohiblted  at  common  law.  The  de-  tion  to  those  who  were  in  charge  of 
sign  of  the  provision  was  to  place  the  physicians  from  the  secrets  disclosed 
information  of  the  physician,  obtained  to  enable  them  properly  to  prescribe 
from  his  patient  in  a  professional  for  diseases  of  the  patient.  To  open 
way,  substantially  on  the  same  foot-  the  door  to  the  disclosure  of  secrets 
ing  with  the  information  obtained  by  revealed  on  the  sick  bed,  or  when  con- 
an  attorney  professionally  of  his  suiting  a  physician,  would  destroy 
client's  affair.  The  purpose  was  to  confidence  between  the  physician  and 
enable  a  patient  to  make  such  dis-  the  patient,  and,  it  is  easy  to  see, 
closures  to  his  physician  as  to  his  ail-  might  tend  very  much  to  prevent  the 
ments,  under  the  seal  of  confidence,  advantages  and  benefits  which  flow 
as  would  enable  the  physician  intelli-  from  this  confidential  relationship." 
gently  to  prescribe  for  him;  to  invite  Edington  v.  Mutual  Life  Ins.  Co.,  67 
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The  death  of  the  patient  is  held  not  to  affect  the  right  of  the 
physician  to  disclose  communication  made  to  the  latter." 

§  3702.  (Privileged  Communications;  Physician  and  Patient; 
Privilege  is  of  Statutory  Origin);  Source  of  Physician's  In- 
formation.—  There  has  been  some  contention,  in  construing  these 
statutes,  that  the  information,  which  may  not  be  divulged,  is  only 
such  as  may  be  acquired  by  an  oral  communication  from  the 
patient.  This  view,  however,  has  not  met  with  approval  in  the 
courts.  To  so  construe  it  would,  in  many  cases,  operate  to  render 
such  a  statute  a  nullity  and  to  defeat  the  very  purposes  for  which 
it  was  enacted,  as  the  knowledge,  which  a  physician  may  acquire, 
is  by  no  means  limited  to  what  may  be  orally  communicated  to 
him  by  a  patient.  To  secure  to  those,  in  this  relation,  the  full 
protection  of  an  act  of  this  character,  a  construction  must  he  given 
to  it  consistent  with  the  intention  and  purposes  of  the  law  making 
body  enacting  it.  Courts  will  not,  therefore,  so  limit  the  operation 
of  such  a  statute,  unless  its  terms  expressly  so  provide,  as  to  in- 
clude only  information  obtained  from  an  oral  statement  to  the 
physician,  but  it  will  be  given  a  liberal  interpretation  consistent 
with  language  employed,  so  as  to  accomplish  the  result  intended 
thereby.  Accordingly,  in  determining  the  question  of  what  knowl- 
edge may  be  regarded  as  within  the  protection  of  the  statute,  the 
general  rule  seems  to  be  that  a  physician  will  not  be  compelled  to 
disclose  any  information  obtained  by  him,  as  a  result  of  the  rela- 
tion thus  created,  which  he  has  acquired  either  from  oral  state- 
ments of  the  patient  or  as  a  result  of  examinations  or  observations 
made  by  him.^ 

N.  Y.  185,  194   (1871),  per  Miller,  J.  the  ailments  of   their   patients,   par- 

"At  common  law,  an  attorney  was  ticularly  when  aflaicted  with  diseases 

not  permitted  to  testify  as  to  com-  which  might  bring  reproach,  criticism, 

munications    made   by    his    client    or  unfriendly      comment,      or      disgrace 

knowledge  acquired  during  consulta-  upon  the  patient,  if  known  to  exist." 

tions.  but  no  such  privilege  was  ex-  Booren  v.  McWilliams,  26  N.  D.  558, 

tended  to  physicians  and  patients.  As  575,  145  N.  W.  410  (1914),  per  Spald- 

to  them,  the  privilege  is  purely  stat-  Ing,  C.  J. 

utory,   and   was   intended   to   inspire  5.  Grattan  v.  Metropolitan  Life  Ins. 

confidence  in  the  patient  and  eneour-  Co.,  80  N.  Y.  281,  36  Am.  Eep.   617 

age  him  in  making  a  full  disclosure  to  (1880);    Cohen    v.    Continental    Life 

the  physician  as  to  his  symptoms  and  Ins.    Co.,    41    N.    Y.    Super.    Ct.    396 

condition,    by    preventing    physicians  (1876). 

from   making  known   to  the   curious  §  3702-1.     Indiana. — Towles  v.  Mc- 
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§  3703,  (Privileged  Communications;  Physician  and  Patient; 
Privilege  is  of  Statutory  Origin);  What  Persons  Communica- 
tions May  Be  M,ade  to. —  Such  statutes  have  reference  to  one 
who  is  entitled  to  practice  as  a  physician;  if  communications  are 
made  to  one  who  has  no  right  to  so  act,  the  privilege  does  not 
attach.^  It  is  immaterial  in  such  a  case  that  a  person  believed 
he  was  consulting  one  authorized  to  practice.  So,  where  the 
statute  refers  to  physicians  duly  authorized  to  practice  under  the 
laws  of  the  state,  it  has  been  held  that  a  p£ysician,  not  entitled 
to  practice  in  such  state,  is  not  included,  though  he  may  have  the 
right  to  practice  in  another  state.^  If,  however,  a  physician  who 
has  been  duly  licensed  is  included  in  the  statute,  the  fact  that  he 
may  not  have  registered  his  license  as  required  by  law  does  not 
change  his  status  as  a  physician  within  the  meaning  of  the  law.* 

Statements  to  a  consulting  physician  are  privileged  within  the 


Curdy,  163  Ind.  12,  71  N.  E.  129 
(1904)  ;  Houston  v.  Simpson,  115  Ind. 
62,  17  N.  E.  261,  7  Am.  St.  Eep.  409 
(1888);  Masonic  Mut.  Ben.  Ass'n  v. 
Beck,  77  Ind.  203,  40  Am.  Rep.  295. 

Iowa. — Prader  v  National  Masonic 
Ace.  Ass'n,  95  Iowa  149,  68  N.  W. 
601    (1895). 

Michigan.  —  Rose  v.  Supreme 
Court,  126  Mich.  577,  85  N.  W.  1073 
(1901). 

Missouri. — Smoot  v.  Kansas  City, 
194  Mo.  513,  92  S.  W.  363  (1906)  ; 
Gartside  v.  Connecticut  Mut.  L.  I. 
Co.,  76  Mo.  446,  43  Am.  Rep.  765 
( 1882 )  ;  Linz  v.  Massachusetts  Mut. 
L.  I.  Co.,  8  Mo.  App.  363    (1880). 

New  York. — Grattan  v.  Metropoli- 
tan Life  Ins.  Co.,  80  N.  y.  281 
(1880). 

Ohio. — Ansdenmoore  v.  Holzback, 
88  Ohio  St.  625,  106  N.  E.  41   (1914). 

"  The  point  made  that  there  was  no 
evidence  that  the  information  asked 
for  was  essential  to  enable  the  phy- 
sician to  prescribe  is  not  well  taken, 
as  it  must  be  assumed  from  the  re- 
lationship existing  that  the  informa- 
tion would  not  have  been  imparted 
except  for  the  purpose  of  aiding  the 
physician  in   prescribing  for   the  pa- 


tient. Aside,  however,  from  this,  the 
statute  in  question,  being  remedial, 
should  receive  a  liberal  interpreta- 
tion, and  not  be  restricted  by  any 
technical  rule.  When  it  speaks  of  in- 
formation it  means  not  only  com- 
munications received  from  the  lips 
of  the  patient,  but  such  knowledge 
as  may  be  acquired  from  the  patient 
himself,  from  the  statement  of  others 
who  may  surround  him  at  the  time, 
or  from  observation  of  his  appearance 
and  symptoms.  Even  if  the  patient 
could  not  speak,  or  his  mental  pow- 
ers were  so  affected  that  he  could  not 
accurately  state  the  nature  of  his 
disease  the  astute  medical  observer 
would  readily  comprehend  his  condi- 
tion. Information  thus  acquired  is 
clearly  within  the  scope  and  meaning 
of  the  statute.''  Edington  v.  Mutual 
Life  Ins.  Co.,  67  N.  Y.  185,  194  (1871), 
per  Miller,  J. 

§  3703-1.  Wiel  v.  Cowles,  45  Hun 
(N.  Y.)  307  (1887). 

2.  Head  Camp  v.  Loehrer,  17  Colo. 
App.  247,  68  Pac.  136   (1902). 

3.  McGillicuddy  v.  Farmers'  Loan 
&  T.  Co.,  26  Misc.  R.  (N.  Y.)  55,  55 
N.  Y.  Suppl.  242   (1899). 
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meaning  of  such  a  statute.*  Similarly  a  physician  accompanying 
and  assisting  an  attending  physician  at  a  hospital  is  precluded  from 
disclosing  information  obtained  while  so  doing ;  ^  as  is  the  partner 
of  a  physician.®  Likewise,  an  ambulance  surgeon  will  not  be  per- 
mitted to  divulge  communications  made  to  him.'^  An  eye  specialist 
has  also  been  considered  as  included  in  the  meaning  of  such  an 
enactment,^  but  not  a  dentist,®  veterinary,^"  drug  or  prescription 
clerk,^^  or  a  student  in  the  office  of  a  physician.^^ 

A  physician  in  the  employ  of  a  corporation  who  attends  an  in- 
jured employee  has  been  held  to  be  included  in  the  application  of 
the  statutory  rule.^^     This  is  also  held  to  be  true  where  the  em- 


4.  Mutual  Life  Ins.  Co.  v.  Owen 
(Ark.  1913),  164  S.  W.  720;  Green 
V.  Nebagamain,  113  Wis.  508,  89  N. 
W.  520  (1902). 

"  Dr.  Bontecou  was  a  person  duly 
authorized  to  practice  physics.  What- 
ever information  he  had  about  the 
condition  of  the  testator  he  ac- 
quired while  attending  him  as  a  pa- 
tient. It  is  true  that  the  testator 
did  not  call  him  or  procure  his  at- 
tendance. But  he  did  not  thrust  him- 
self into  his  presence  or  intrude  there. 
He  was  called  by  the  attending  phy- 
sician and  went  in  his  professional  ca- 
pacity to  see  the  patient,  and  that  was 
enough  to  bring  the  case  witliin  the 
statute.  It  is  quite  common  for  phy- 
sicians to  be  summoned  by  the  friends 
of  the  patient  or  even  by  strangers 
about  him,  and  the  statute  would  be 
robbed  of  much  of  its  virtue  if  a  phy- 
sician thus  called  were  to  be  excluded 
from  its  provisions  because,  as  con- 
tended by  the  learned  counsel  for  the 
appellant,  he  was  not  employed  by 
the  patient  nor  a  contract  relation 
created  between  him  and  the  patient. 
To  bring  the  case  within  the  statute 
it  is  sufficient  that  the  person  at- 
tended as  a  physician  upon  the  pa- 
tient and  obtained  his  information  in 
that  capacity."  Renihan  v.  Dennin, 
103  N.  Y.  573,  578  (1886),  per 
Earl,  J. 


5.  Grossman  v.  Supreme  Lodge,  53 
Hun  637,  6  N.  Y.  Suppl.  821    (1889). 

6.  Aetna  Life  Ins.  Co.  v.  Deming, 
123  Ind.  384,  24  N.  E.  86,  375  (1890) ; 
Raymond  v.  Burlington  C.  R.  &  N. 
Ry.  Co.,  65  Iowa  153,  21  N.  W.  495 
(1881). 

7.  Duggan  v.  Phelps,  83  App.  Div. 
(N.  Y.)  509,  81  N.  Y.  Suppl.  916 
(1903). 

One  in  charge  of  an  ambulance  has 
however  been  permitted  to  state  what 
he  overheard  said  to  tlie  doctor. 
Springer  v.  Byram,  137  Ind.  15,  36  X. 
E.  361,  23  L.  R.  A.  344,  45  Am.  St. 
Rep.  159  (1894). 

8.  Arizona  &  N.  M.  Ry.  Co.  v. 
Clark,  207  Fed.  817,  135  C.  C.  A.  305 
(1913). 

9.  People  v.  De  France,  104  Mich. 
563,  63  N.  W.  709,  28  L.  R.  A.  139 
(1895)  ;  Howe  v.  Regensburg,  75  MifC. 
R.  (N".  Y.)  133,  132  N.  y.  Suppl.  837 
(1911). 

10.  Hendershott  v.  Western  Union 
Tel.  Co.,  106  Iowa  ,-29,  76  N.  W.  828, 
68  Am.  St.  Rep.  313   (1898). 

11.  Brown  v.  Hannibal  &  St.  J.  R. 
Co.,  66  Mo.  588  (1887)  ;  Deutschmar 
V.  Third  Ave.  R.  Co.,  87  App.  Div.  (N. 
Y.)   508,  84  N.  Y.  Suppl.  887   (1903). 

12.  Kendall  v.  Gray,  2  Hilt.  (N.  Y.) 
300   (1859). 

13.  New  York  C.  &  St.  L.  R.  Co.  v. 
Mushrush,  11  Ind.  App.  192,  37  N.  E. 


§  3704 


PeivILEGED    CoMMUNICATIOIfS. 


5304 


ployee  is  confined  in  a  hospital  maintained  by  a  corporation.^* 

A  professional  nurse  has  been  included  under  an  act  in  New 
York.!" 


§  3704.  (Privileged  Communications;  Physician  and  Patient; 
Privilege  Is  of  Statutory  Origin) ;  Matters  Excluded. —  Under 
these  statutes  communications  are  generally  regarded  as  privileged 
where  they  are  made  to  a  physician  for  the  purpose  of  enabling 
him  to  prescribe  for  the  patient.  ■•  The  privilege  also  attaches  to 
statements  made  by  a  physician  to  a  patient  as  to  the  nature  of 
his  disease,^  the  treatment  therefor,^  instructions  to  a  patient,*  or 
an  opinion  expressed  by  him  in  regard  to  the  matter." 

Actions  for  physical  injuries. —  In  an  action  for  physical  in- 
juries, information  obtained  by  the  physician  concerning  the  injury 
and  of  aid  in  connection  with  the  treatment  of  the  patient  is  ex- 
cluded.^    A  physician  has,  however,  been  permitted  to  answer  a 


954,  38  N.  E.  871  (1894);  Battia  v. 
Chicago  R.  I.  &  P.  Ry.  Co.,  124  Iowa 
623,  100  N.  W.  543  (1904)  ;  Keist  v. 
Chicago  G.  W.  Ey.  Co.,  110  Iowa  32, 
81  N.  W.  181  (1899) ;  Weitz  v.  Mound 
City  R.  Co.,  53  Mo.  App.  39   (1893). 

14.  McRae  v.  Euckson,  1  Cal.  App. 
326,  82  Pac.  209  (1905)  ;  Colorado 
Fuel  &  I.  Co.  V.  Cummings,  8  Colo. 
App.  541,  46  Pac.  875   (1896). 

15.  Homnyack  v.  Prudential  Ins. 
Co.,  194  N.  Y.  456,  87  N.  E.  769 
(1909). 

§  3704-1.  Hammel  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  168  S.  W.  144  (1914)  ; 
Briggs  V.  Brigga,  20  Mich.  34   (1874). 

2.  Hammerstein  v.  Hammerstein, 
74  Misc.  R.  567,  134  N.  Y.  Suppl.  473 
(1912)  ;  Grand  Lodge  v.  Daly,  31  Ohio 
C.  C.  R.  391  (1908). 

3.  Hammerstein  v.  Hammerstein, 
74  Misc.  R.  567,  134  N.  Y.  Suppl.  473 
(1912). 

4.  Morfia  v.  Great  Western  Ry.  Co., 
124  Minn.  466,  145  N.  W.  385   (1914). 

5.  Bryant  v.  Modern  Woodmen  of 
America,  86  Neb.  372,  125  N.  W.  621, 
27  L.  R.  A.   (N.  S.)   336   (1910). 

"A  statement  of  fact  or  opinion  ex- 


pressed by  a  physician  to  a  patient  in 
the  cause  of  a,  professional  visit, 
based  upon  a  relation  of  facts  by  the 
patient,  or  upon  a  physical  examina- 
tion by  the  physician,  is  as  much  a 
privileged  communication  as  the  facts 
or  statements  upon  which  it  is  based. 
It  is  a  part  of  the  same  transaction, 
and  if  the  statute  excludes  the  facts 
disclosed  by  the  patient,  it  must 
equally  exclude  the  statements  and 
the  opinions,  expressed  or  unex- 
pressed, of  the  physician,  if  its  pro- 
tection is  to  be  of  any  avail.  If  the 
physician  is  permitted  to  disclose 
what  he  said  to  the  patient,  the  pa- 
tient's privilege  to  prevent  the  dis- 
closure of  a  communication  by  him  to 
the  physician  or  the  result  of  an  ex- 
amination would  be  of  little  use,  for 
by  indirection  a  disclosure  of  the  na- 
ture of  the  disease  would  in  many  in- 
stances be  made."  Bryant  v.  Modern 
Woodmen  of  America,  86  Neb.  373, 
378,  135  N.  W.  621,  27  L.  R.  A.  (N. 
S.)  326  (1910),  per  Letton,  J. 

6.  California,. — ]\I<!Rae    v.  Erickson, 
1  Cal.  App.  326,  82  Pac.  309   (1905)  ; 
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hypothetical  question  addressed  to  him  as  to  the  cause  of  an  injury 
sustained  by  a  patient  whom  he  had  attended.'^ 

As  to  mental  capacity. —  Under  these  statutes  it  is  generally 
decided  that  a  physician  will  not  be  permitted  to  testify  as  to  the 
mental  condition  of  a  patient  where  his  knowledge  has  been  ob- 
tained as  a  result  of  his  professional  employment.®  Where  his 
knowledge  is  obtained  from  some  other  source,  however,  his  testi- 
mony may  be  received.®  So  he  has  been  permitted  to  answer  a 
hypothetical  question  under  such  circumstances.-"' 

§  3705.  (Privileged  Communications;  Pliysician  and  Patient; 
Privilege  is  ot  Statutory  Origin);  Matters   not   Excluded. — 

Under  these  statutes  only  such  communications  and  information 


Keast  V.  Santa  Ysabel  Gold  Min.  Co., 
136  Cal.  256,   68  Pac.   771    (1903). 

Indiana.  —  Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  23  N.  E.  973, 
7  L.  R.  A.  687,  18  Am.  St.  Rep.  330 
(1890). 

Iowa. — Battis  v.  Chicago  R.  I.  & 
P.  Ry.  Co.,  134  Iowa  623,  100  N.  W. 
543  (1904);  Finnegan  v.  Sioux  City, 
112  Iowa  233,  83  N.  W.  907  (1900)  ; 
Baxter  v.  Cedar  Rapids,  103  Iowa 
599,  72  N.   W.   790    (1897). 

Kansas. — Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Murray,  55  Kana.  336,  40 
Pac.  646   (1895). 

Missouri. — Noble  v.  Kansas  City, 
95  Mo.  App.  167,  68  S.  W.  969 
(1903);  Glasgow  v.  Metropolitan  St. 
Ry.  Co.,  191  Mo.  347,  89  S.  W.  915 
(1905);  Lockland  v.  Lexington  Coal 
Min.  Co.,  110  Mo.  App.  634,  85  S. 
W.  397  (1905);  Haworth  v.  Kansas 
City  Southern  Ry.  Co.,  94  Mo.  App. 
315,  68  S.  W.  Ill  (1903);  James  v. 
Kansas  City,  85  Mo.  App.  30   (1900). 

'Neio  York. — Feeney  v.  Long  Island 
R  Co.,  116  N.  Y.  375,  32  N.  E.  403. 
5  L.  R.  A.  544   (1889). 

Utah. — Munz  v.  Salt  Lake  City  R, 
Co.,  25  Utah  220,  70  Pac.  852   (1903). 

Compare. — ^Griebel  v.  Brooklyn 
Heights  R.  Co.,  68  App.  Div.  (N.  Y.) 
304,  74  N.  Y.  Suppl.  136   (1903). 


7.  Crago  v.  Cedar  Rapids,  133  Iowa 
48,  98  N.  W.  354    (1904). 

8.  California. — Estate  of  Nelson, 
133  Cal.  183,  64  Pac.  394  (1901); 
Estate  of  Flint,  100  Cal.  391,  34  Pac. 
863    (1893). 

Indiana. — Towers  v.  McCurdy,  163 
Ind.  13,  71  N.  B.  139   (1904). 

Iowa. — Shuman  v.  Supreme  Lodge, 
110  Iowa  480,  81  N.  W.  717   (1900). 

Hew  York. — In  re  Preston's  Will, 
113  App.  Div.  733,  99  N.  Y.  Suppl. 
312  (1906);  Van  Orman  v.  Van  Or- 
man,  58  Hun  606,  11  N.  Y.  Suppl.  931 
(1891);  Brigham  v.  Gott,  51  Hun 
636,  3  N.  Y.  Suppl.  518  (1889)  ;  Ma- 
son V.  Williams,  53  Hun  398,  6  N. 
Y.  Suppl.  479  ( 1889  ]  ;  In  re  Hannah, 
11  N.  Y.  St.  Rep.  807  (1887)  ;  Rem- 
han  V.  Dennin,  103  N.  Y.  573,  9  N. 
E.  330,  57  Am.  Rep.  770   (1886). 

Utah. — Estate  of  Van  Alstyne,  26 
Utah  193,  73  Pae.  943   (1903). 

Compare, — Whelpley  \ .  Loder,  1 
Dem.  Sur.   (N.  Y.)    368   (1883). 

9.  Estate  of  Black,  133  Cal.  393, 
64  Pac.  695  (1901)  ;  Fisher  v.  Fisher, 
189  N.  Y.  654,  39  N.  E.  951  (1893)  ; 
Herrington  v.  Winn,  60  Hun  (N.  Y. ) 
335,  14  N.  Y.  Suppl.  612,  20  Civ. 
Proc.  R.  326  (1891);  In  re  Holsey's 
Estate,  9  N.  Y.  Suppl.  441    (1890). 

10.  People  V.  Schuyler,  106  N.  Y. 
398,  12  N.  B.  783   (1887). 
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are  regarded  as  privileged  as  are  specified  in  the  particular  enact- 
ment. It  may  be  stated,  generally,  that  the  knowledge  must  be 
such  as  was  acquired  as  a  result,  and  in  the  line,  of  professional 
employment  or  duty  in  the  proper  treatment  of  the  patient.^  A 
frequent  provision  of  the  statute  is  that  the  communication  to  the 
physician,  which  comes  within  the  protection  of  such  an  act,  must 
be  one  made  to  him  for  the  purpose  of  enabling  him  to  prescribe. 
Where  this  is  the  case,  the  privilege  will  only  attach  to  communica- 
tions of  such  a  character.^  In  general,  under  these  statutes,  testi- 
mony will  be  received  of  any  communication  made  or  information 
acquired  which  is  not  of  a  confidential  nature.^  Thus,  a  statement 
made  at  a  time  when  the  relation  of  physician  and  patient  did  not 
exist  will  not  be  excluded  as  privileged,"  or  when  not  made  as  a 
result  of  that  relation.^  So  information  obtained  by  a  physician, 
in  an  endeavor  to  collect  a  bill  for  services  rendered,  has  been  held 
not  to  be  included  in  the  operation  of  the  statiite.®  In  like  manner, 
statements  have  not  been  regarded  as  privileged  when  made  in  the 
presence  of  third  persons.'^ 

Fact  of  employ vient J  visits  and  the  like. —  A  physician  may 
testify  as  to  the  fact  of  employment  by,*  attendance  upon,^  or 

§  3705-1.    Holloway  v.  Kansas  aty,  Kansas  City,   194  Mo.   513,  93  S.  W. 

184  Mo.  19',  82  S.  W.  89  (1904)  ;  Ben-  363    (1906). 

jamin  v.  Tupper  Lake,  110  App.  Div.  5.  People  v.  Harris,  136  N.  Y.  423, 

(N.    Y.)    426,    97    N.    Y.    Suppl.    512  33  N.  E.  65  (1893)  ;  Stowell  v.  Ameri- 

(1905)  ;   Griebel  v.  Brooklyn  Heights  can     Co-operative    Relief    Ass'n,     52 

R.  Co.,  68  App.  Div.    (N.  Y.)   204,  74  Hun   (N.  Y.)    613,  5  N.  Y,  Suppl.  233 

N.  Y.  Suppl.  126   (1902);   De  Jong  v.  (1889). 

Erie  R.  Co.,  43  App.  Div.  427,  60  N.  6.  Bower  v.  Bower,  142  Ind.  194,  41 

Y.  Supp.  125  (1899).  N.  E.  523  (1895). 

2.  Collins  V'.  Mack,  31  Ark.  684  7.  Mason's  Union  Life  Ins.  Ass'n  v. 
(1877)  ;  Campau  v.  North,  39  Mich.  Broekman,  26  Ind.  App.  183,  59  N.  E. 
606,  33  Am.  Rep.  433  (1878)  Booren  401  (1901);  Suteliffe  v.  Iowa  State 
V.  McWilliams,  26  N.  D.  558,  145  N.  Traveling  Men's  Ass'n,  119  Iowa  220, 
W.  410  (1914).  93   N.   W.    90,    97   Am.   St.   Rep.    298 

The  result  of  an  autopsy  is  not  im-  (1903). 

formation  acquired  to  enable  a  phy-  8.  Haughton  v.  Aetna  Life  Ins.  Co., 

sician    "to    prescribe    or   act    for   the  165  Ind.  32,  73  N.  E.  592  (1905). 

patient."    Harrison  v.  Sutter  St.  Ry.  9.  Cooley  v.  Foltz,  85  Mich.  47,  43 

Co.,  116  Cal.  156,  47  Pao.  1019  (1897).  N.  W.   176    (1896)  ;  Breisenmeister  v. 

3.  Scripps  V.  Foster,  41  Mich.  742,  Supreme  Lodge,  81  Mich.  525,  45  N. 
3  N.  W.  216  (1879).  W.    977    (1890);    Price    v.    Standard 

4.  Herries  v.  Waterloo,  114  Iowa  Life  &  A.  Ins.  Co.,  90  Minn.  364,  95 
374,  86  N.  W.  306   (1901);  Smoot  v.  N.  W.  1118   (1903);  Sovereign  Camp 
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treatment  of/"  a  certain  person,  as  well  as  the  dates/^  and  numbers 
of  the  visits/-  places  of  attendance/^  duration  of  the  treatment  ^* 
and  date  when  it  ceased  ^^  and  the  like. 

Cause  of  death. —  Affidavits  as  to  the  cause  of  death,  submitted 
with  proof  of  death  to  an  insurance  company,  have  been  received 
as  admissions,"  and  in  some  cases  certificates  of  death,  filed  with 
the  public  authorities,  have  been  received. ^'^ 

Examination  pursuant  to  order  of  court. —  Where  a  person  is 
examined,  pursuant  to  an  order  of  court,  for  the  purpose  of  de- 
termining his  mental  or  physical  condition,  the  relation  of  physi- 
cian and  patient  is  not  regarded  as  created,  so  as  to  render  informa- 
tion, thus  acquired,  privileged  under  the  statute.-'* 

Where  an  examination  has  been  made,  at  the  instance  of  the 
defendant  and  relatrix,  to  determine  how  long  the  latter  has  been 


of  Woodmen  v.  Grandon,  64  Neb.  39, 
89  N.   W.  448    C1902). 

10.  Deutschmann  v.  Third  Ave.  R. 
Co.,  87  App.  Div.  (N.  Y.)  503,  84  N. 
Y.  Suppl.  887  (1903). 

11.  Breisenmeister  v.  Supreme 
Lodge,  81  Mich.  525,  45  N.  W.  977 
(1890);  Dalman  v.  Koning,  54  Mich. 
320,  20  N.  W.  61  (1884)  ;  Patten  v. 
United  Life  &  A.  Ins.  Ass'n,  133  N. 
Y.  450,  31  N.  E.  342  (1892). 

12.  Sovereign  Camp  of  Woodmen  v. 
Grandon,  64  Neb.  39,  89  N.  W.  448 
(1902). 

13.  Patten  v.  United  Life  &  A.  Ins. 
Ass'n,  133  N.  Y.  450,  31  N.  E.  342 
(1892). 

14.  Deutschmann  v.  Third  Ave.  R. 
Co.,  87  App.  Div.  503,  84  N.  Y.  Suppl. 
887   (1903). 

15.  Ditrich  v.  Detroit,  98  Mich.  245, 
57  N.  W.  125   (1893). 

16.  Nelson  v.  Nederland  Life  Ins. 
Co.,  110  Iowa  600,  81  N.  W.  807 
(1900).  See  also,  Carmichael  v.  John 
Hancock  Mut.  L.  I.  Co.,  45  Misc.  R. 
(N.  Y.)  597,  90  N.  Y.  Suppl.  1033 
(1904).  See  Deier  v.  Continental 
Life  Ins.  Co.,  24  Fed.  670   (1885). 

17.  Krapp  v.  Metropolitan  Life  Ins. 
Co.,  143   Mich.   369,   106  N.  W.   1107, 


114  Am.  St.  Rep.  651  (1906)  (admis- 
sible under  statute) ;  Robinson  v.  Su- 
preme Commandery,  77  App.  Div. 
215,  79  N.  Y.  Suppl.  13  (1902), 
affirmed  177  N.  Y.  564,  69  N.  E.  1130 
(1904).  Compare  Sovereign  Camp  of 
Woodmen  v.  Grandon,  64  Neb.  39,  89 
N.  W.  448  (1902);  Robinson  v.  Su- 
preme Commandery,  38  Misc.  R.  (N. 
Y.)   97,  77  N.  Y.  Suppl.  Ill  (1903). 

18.  Nesbit  v.  People,  19  Colo.  441, 
36  Pac.  331  (1894)  (does  not  include 
communication  between  patient  and 
physician  appointed  by  court  to  ex- 
amine for  purpose  of  determining 
mental  coiidition  of  one  charged  with 
murder)  ;  State  v.  Height,  117  Iowa 
650,  91  N.  W.  935,  59  L.  R.  A.  437, 
94  Am.  St.  Rep.  323  (1902)  (phy- 
sician examining  person  charged  with 
rape  may  testify  as  to  disease  ven- 
ereal) ;  People  V.  Glover,  71  Mich.  303, 
38  N.  W.  874  (1888)  (examination  to 
determine  physical  condition  of  one 
charged  with  rape)  ;  People  v.  Sliney, 
137  N.  Y.  570,  33  N.  E.  150  (1893) 
(examination  of  prisoner  as  to  san- 
ity) ;  People  v.  Kemmler,  119  N.  Y. 
580,  24  N.  E.  9  (1890)  (examination 
to  determine  mental  condition  of 
prisoner) . 
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pregnant,  statements  made  by  her  as  to  when  she  first  had  inter- 
course with  the  defendant  have  been  received.  ^^ 

Statutes  not  designed  to  protect  crime  or  criminals. —  The  pro- 
tection of  statutes  of  this  character  can  not  be  invoked  to  shield 
communications  made  to  a  physician  who  is  consulted  in  regard  to 
the  accomplishment  of  a  criminal  purpose.^"  A  frequent  instance 
of  this  occurs  where  the  physician  is  consulted  for  the  purpose  of 
procuring  an  abortion.^^  The  object  of  such  statutes  is  to  en- 
courage the  patient  to  make  a  full  statement  of  facts  known  to  him, 
which  will  be  an  aid  to  the  physician  in  his  treatment,  by  protect- 
ing all  communications  so  made  from  disclosure  by  the  physician. 
Much  the  same  situation  exists  here,  as  in  the  case  of  an  attorney 
who  is  consulted  in  connection  with  an  unlawful  object,^^  and  the 
court  will  in  no  case  permit  the  statute  to  be  invoked  as  a  protec- 
tion to  communications  made  by  parties  having  in  view  a  violation 
of  the  law.^^ 


19.  Clark  v.  State,  8  Kan.  App.  782 
61  Pae.  814  (1899). 

20.  People  v.  West,  106  Cal.  89,  39 
Pae.  207   (1895). 

21.  Seifert  v.  State,  160  Ind.  464, 

67  N.  B.  100,  98  Am.  St.  Rep.  340 
(1903) ;   State  v.   Smith,  99  Iowa  26, 

68  N".  W.  428,  61  Am.  St.  Eep.  219 
(1896);  McKenzie  v.  Banks,  94 
Minn.  496,  103  N.  W.  497  (1905)  ; 
Cramer  v.  Hurt,  154  Mo.  112,  55  S. 
W.  258,  77  Am.  St.  Rep.  752  (1900)  ; 
Hewitt  V.  Prime,  21  Wend.  (N.  Y.)  79 
(1839). 

22.  §  3692. 

23.  "  The  plain  purpose  of  this 
statute,  as  in  substance  before  stated, 
was  to  enable  a  patient  to  make 
known  his  condition  to  his  physician 
without  the  danger  of  any  disclosure 
by  him  which  would  annoy  the  feel- 
ings, damage  the  character,  or  impair 
the  standing  of  the  patient  while  liv- 
ing, or  disgrace  his  memory  when 
dead.  It  could  have  no  other  purpose. 
But  we  do  not  think  it  expedient,  at 
this  time,   to   endeavor  to   lay  down 


any  general  rule  applicable  to  all 
cases,  limiting  the  apparent  scope  of 
this  statute.  We  are  quite  satisfied 
with  the  reasoning  upon  it  of  Judge 
Talcott,  In  his  able  opinion  delivered 
at  the  General  Term  of  the  Supreme 
Court,  and  we  agree  with  him  '  that 
the  purpose  for  which  the  aid  of  this 
statute  is  invoked,  in  this  case,  is  so 
utterly  foreign  to  the  purposes  and 
objects  of  the  act,  and  so  diametric- 
ally opposed  to  any  intention  which 
the  legislature  can  be  supposed  to 
have  had  in  the  enactment,  so  con- 
trary to  and  inconsistent  with  its 
spirit,  which  most  clearly  intended  to 
protect  the  patient  and  not  to  shield 
one  who  is  charged  with  his  murder, 
that  in  such  a  case  the  statute  is  not 
to  be  so  construed  as  to  be  used  as  a 
weapon  of  defense  to  the  party  so 
charged,  instead  of  a  protection  to  his 
victim.'  Tills  objection  was,  there- 
fore, not  well  taken.''  Pierson  »'.  Peo- 
ple, 79  N.  Y.  424,  434  (1880),  per 
Earl,  J, 
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§  3705a.  (Privileged Communications;  Physician  and  Patient; 
Privilege  is  of  Statutory  Origin);  Waiver  of. —  The  privilege 
accorded  by  statute  to  such  communications  is  that  of  the  patient 
by  whom  it  may  be  waived,^  as  where  he  testifies  in  regard  to  the 
matter,^  or  calls  upon  the  physician  to  do  so.^  In  case  there  are 
several  physicians  a  waiver  as  to  one  is  held  to  be  a  waiver  as 
to  all.* 

The  heirs  at  law  of  the  patient  may  also  waive  the  privilege.* 

§  3706.  (Privileged  Communications) ;  Public  Justice;  Grand 
Jurors. —  In  the  interest  of  public  justice  there  are  certain  things 
which  are  considered  as  necessary  to  protect  from  disclosure.  Thus 
in  the  case  of  proceedings  before  the  grand  jury  it  is  deemed  that 
the  administration  of  public  justice  may  be  better  secured  by  pre- 
venting any  inquiry  in  regard  thereto.-'    There  are,  however,  a  fe^\' 


§  3705a-l.  Reed  v.  Rex  Fuel  Co. 
(Iowa,  1913),  141  N.  W.  1056;  State 
V.  Long,  257  Mo.  199,  165  S.  W.  74 
(1913);  Epstein  v.  Pennsylvania  R. 
Co.,  350  Mo.  1,  156  S.  W.  699  (1913) ; 
Oliver  v.  Aylor,  173  Mo.  App.  323,  158 
S.  W.  733  (1913);  Edwards  v.  St. 
Louis  &  S.  F.  R.  Co.,  166  Mo.  App. 
438,  149  S.  W.  321  (1913)  ;  Bryant 
V.  Modem  Woodmen  of  America,  86 
Neb.  373,  125  N.  W.  621,  27  L.  R.  A. 
(N.  S.)  326  (1910) ;  Smart  v.  Kansas 
City,  208  Mo.  163,  105  S.  W.  709 
(1907). 

2.  City  of  Tulsa  v.  Wicker,  42  Okla. 
539,  141  Pac.  963  (1914)  ;  Fulson-Mor- 
ris  Coal  &  M.  Co.  v.  Mitchell,  37  Okla. 
575,  132  Pac.  1103    (1913). 

3.  Speck  V.  International  Ry.  Co., 
133  App.  Div.  803,  118  N.  Y.  Suppl. 
71   (1909). 

4.  State  V.  Long,  257  Mo.  199,  165 
S.  W.  748  (1913). 

5.  Fish  V.  Poorman,  85  Kan.  237, 
116  Pac.  898  (1911). 

§  3706-1.  Connecticut.  —  State  v. 
Fasset,  16  Conn.  457   (1844). 

Indiana. — Burdick  v.  Hunt,  43  Ind. 
38    (1873). 

-i/oiree. — McLellan  v.  Richardson. 
13  lie.  83    (1836). 


Massachusetts. — Carr  v.  Mead,  13 
Gray  166    (1858). 

Minnesota. — State  v.  Beebe,  17 
Minn.  341  (1871). 

Missouri. — Beam  v.  Link,  37  Mo. 
361  (1858);  State  v.  Baker,  30  Mo. 
338    (1855). 

New  Hampshire. — State  v.  Wood, 
53  N.  H.  484   (1873). 

New  Jersey. — Imlay  v.  Rogers,  7 
N.  J.  L.  347   (1800). 

New  York. — People  v.  Hulbut,  4 
Den.  133    (1847). 

Tennessee. — Jones  v.  Turpin,  6 
Heisk.  181   (1871). 

Texas. — Shelton  v.  State,  30  Tex 
431  (1867)  ;  State  v.  Oxford,  30  Tex. 
438   (1867). 

England. — -R.  v.  Bullard,  12  Cox 
C.  C.  353  (1873);  R.  v.  Cooke,  8  0. 
&  P.  582  (1838)  ;  R.  v.  Marsh,  6  A. 
&  E.  236,  1  N.  &  P.  187    (1837). 

"  The  affidavit  of  one  of  the  grand 
jury  by  whom  an  indictment  was 
found,  is  not  admissible  to  prove  that 
there  was  no  legal  evidence  before 
the  grand  jury  upon  which  it  was 
found,  nor  that  there  was  illegal  evi- 
dence used  by  the  grand  jury,  nor  that 
the  names  of  certain  witnesses  were 
indorsed  on  the  indictment,  who  were 
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instances  where  it  is  considered  advisable  in  the  furtherance  of 
justice  to  depart  from  the  general  rule.^    The  principal  exception  * 


not  sworn  or  examined  by  or  before 
the  grand  jury  during  the  examina- 
tion or  consideration  of  the  charge 
set  forth  in  the  indictment."  State 
V.  Beebe,  17  Minn.  241   (1871). 

"  It  is  the  policy  of  the  law,  that 
the  preliminary  inquiry,  as  to  the 
guilt  or  innocence  of  a  party,  against 
whom  a  complaint  has  been  preferred, 
should  be  secretly  conducted.  In  fur- 
therance of  the  same  object,  every 
grand  juror  is  sworn  to  secrecy.  One 
reason  may  have  been  to  prevent  the 
escape  of  the  party  charged,  to  which 
he  might  be  tempted,  if  apprised  of 
the  proceedings  in  train  against  him. 
Another  may  have  been,  to  promote 
freedom  of  deliberation  and  opinion 
among  the  grand  jury,  which  might 
be  impaired,  if  it  were  known  that 
the  part  taken  by  each,  might  be  dis- 
closed to  the  accused  or  his  friends. 
A  timid  juror  might  in  that  case  be 
overawed  by  the  power  and  connec- 
tions of  an  individual  charged."  Mc- 
Lellan  v.  Richardson,  13  Me.  82 
(1836),  per  Weston,  C.  J. 

"  The  reasons  on  which  the  sanc- 
tion of  secrecy  which  the  common  law 
gives  to  proceedings  before  grand 
juries  is  founded  are  said  in  the  books 
to  be  threefold.  One  is  that  the  ut- 
most freedom  of  disclosure  of  alleged 
crimes  and  offences  by  prosecutors 
may  be  secured.  A  second  is  that 
perjury  and  subornation  of  perjury 
may  be  prevented  by  withholding  the 
knowledge  of  facts  testified  to  before 
the  grand  jury,  which,  if  known,  it 
would  be  for  the  interest  of  the  ac- 
cused or  their  confederates  to  attempt 
to  disprove  by  procuring  false  tes- 
timony. The  third  is  to  conceal  the 
fact  that  an  indictment  is  found 
against  a  party,  in  order  to  avoid  the 
danger  that  he  may  escape  and  elude 

44 


arrest  upon  it,  before  the  presentment 
is  made.  Com.  v.  Mea/J,  12  Gray 
(Mass.)    167,   170    (1858),  per  Bige- 

low,  J. 

2.  State  V.  Campbell,  73  Kan.  688, 
85  Pae.  784,  9  L.  R.  A.  (N.  S.)  533 
(1906);  Com.  v.  Green,  126  Pa.  St. 
531,  17  Atl.  878,  12  Am.  St.  Hep.  894 
(1889). 

3.  Maine. — State  v.  Benner,  64  Me. 
267    (1874). 

Maryland. — Izer  v.  State,  77  Md. 
110,   26   Atl.   282    (1893). 

Massachusetts. — Com.  v.  Mead,  12 
Gray  167,  71  Am.  Dec.   741    (1858). 

Missouri. — State  v.  Eagsdale,  59 
Mo.  App.  590   (1894). 

Oregon. — State  v.  Brown,  28  Oreg. 
147,  41  Pac.  1042   (1895). 

Pennsylvania. — Gordon  v.  Com.,  92 
Pa.  St.  216,  37  Am.  Rep.  672   (1879). 

Tennessee. — Jones  v.  Turpin,  6 
Heisk.  181  (1871);  Crocker  v.  State, 
Meigs  127   (1838). 

Texas. — Canton  v.  State,  13  Tex. 
App.  139    (1882). 

Utah. — United  States  v.  Kirkwood, 
5  Utah  123,  13  Pac.  234   (1886). 

Compare, — Loveland  v.  Cooley,  59 
Minn.  259,  61  N".  W.  138  (1894); 
Kennedy  v.  Holladay,  105  Mo.  24,  16 
S.  W.  688  (1891);  Imlay  v.  Rogers, 
7  N.  J.  L.  347   (1800). 

"  It  is  not  necessary  to  determine 
whether  it  was  strictly  competent  for 
the  members  of  the  grand  jury  before 
which  the  perjury  was  alleged  to  have 
been  committed,  to  testify  as  to  what 
the  defendant  swore  to  on  that  occa- 
sion, without  having  been  required  so 
to  do  by  judicial  order,  under  the  two 
hundred  and  eighteenth  section  of  the 
Criminal  Practice  Act.  If  the  wit- 
nesses violated  the  obligation  of  se- 
crecy imposed  upon  them  by  the  two 
hundred  and  seventeenth  section,  the 
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thereto  which  has  been  recognized  is  where  it  is  desired  to  show 
that  a  witness  testified  differently  on  the  trial  of  the  case  than  he 


defendant  could  not  take  advantage 
of  it.  The  obligation  is  due  and  owing 
to  the  public  and  not  to  the  witness, 
and  therefore  its  violation  cannot  be 
an  occasion  of  offense  to  him.  •  *  » 
Under  our  system,  it  cannot  be  con- 
sidered that  the  rule  of  secrecy  has 
any  reference  to  the  protection  of 
witnesses  testifying  before  grand 
juries,  in  view  of  the  fact  that  the 
names  of  all  such  witnesses  are  re- 
quired to  be  inserted  at  the  foot  of 
the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  court." 
People  V.  Young,  31  Cal.  563,  564 
(1S67),  per  Shaffer,  J. 

"  Truth  is  desirable,  from  whatever 
source  obtained.  It  is  the  very  basis 
of  justice.  The  exclusion  of  evidence 
is  the  exclusion  of  the  very  means  of 
arriving  at  just  conclusions.  Exclude 
all  evidence  and  the  sacred  lot  alone 
remains  as  the  foundation  of  judicial 
decision.  It  is  a  rule  of  the  common 
law,  that  the  testimony  of  a  witness 
may  be  contradicted  by  different  and 
varying  statements  made  at  other 
and  different  times,  either  under  oath 
or  not.  The  evidence  to  the  introduc- 
tion of  which  exception  is  taken,  is 
of  that  character.  The  truth  from 
the  lips  of  a  grand  juror  is  as  im- 
portant as  from  those  of  any  other 
person.  When  his  testimony  is  re- 
quired in  the  administration  of  the 
law,  why  should  not  his  testimony  be 
received?  A  witness  testifies  to  one 
set  of  facts  before  the  grand  jury.  Be- 
fore the  traverse  jury  he  testifies  to 
another  statement,  differing  from, 
and  contradictory  to  his  former  state- 
ment in  every  essential  particular. 
He  has  committed  perjury  in  the  one 
case  or  the  other.  Truth  Is  as  de- 
sirable before  the  grand  jury  as  be- 
fore any  judicial  tribunal.  The 
whole  criminal  jurisdiction  of  the 
state  rests  primarily  with  them.     In- 


dictments are  found  and  trials  had 
in  consequence  of  their  proceedings. 
Is  perjury  no  offense  in  their  pres- 
ence? Can  it  be  committed  before 
them  alone  without  infamy,  and  with- 
out fear  of  punishment  ?  Is  the  grand 
inquest  of  the  county,  whose  duty  it 
is  to  '  diligently  inquire  and  true  pre- 
sentment made  of  the  matters  and 
things  given  '  then  '  in  charge,'  to  be 
prohibited  from  the  investigation  of 
crimes  committed  in  its  presence? 
The  witness,  it  may  be,  told  the  truth 
before  the  grand  jury.  On  the  trial 
suborned,  seduced  by  sympathy,  or 
swerved  by  prejudice,  his  statements 
false,  perjurious,  tending  to  the  ex- 
culpation of  the  guilty  prisoner,  are 
offered  in  evidence.  Are  they  to  pass 
without  contradiction  or  refutation, 
wl'.en  the  means  of  contradiction  and 
refutation  are  at  hand?  Is  the 
guilty  prisoner  to  escape?  The  wit- 
ness may  be  impeached  by  other  and 
opposing  statements  made  elsewhere. 
Is  a  grand  juror  any  the  less  reliable, 
or  any  the  less  competent  as  a  wit- 
ness, than  any  other  citizen,  who  may 
not  have  been  a  member  of  that  body  ? 
Is  a  guilty  and  perjured  witness  to 
triumph  in  his  crime?  Or  shall  all 
the  facts  necessary  to  a  jury  decision 
be  disclosed,  and  the  right  prevail? 
The  witness  may  be  false  against  the 
prisoner.  Is  innocence  to  suffer  thf 
penalty  of  guilty  when  the  testimony 
necessary  for  its  proof  is  so  readily 
accessible?  It  is  an  axiom  in  the  law 
of  evidence  that  no  testimony  should 
be  rejected  unless  greater  evil  is  seen 
as  likely  to  arise  from  its  admission 
than  from  its  rejection.  What  pos- 
sible evils  can  arise  from  this  evi- 
dence? Wherein  does  the  testimonial 
truthworthiness  of  a  grand  juror  dif- 
fer from  that  of  any  other  citizen? 
What  matters  it  whether  he  heard 
the     contradictory     and     impeaching 
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did  before  the  grand  jury,  and  provision  is  in  some  cases  made  by 


story  of  the  witness  in  the  street,  or 
under  oath  and  in  the  deliberations  of 
the  grand  jury  room — save  that  in 
the  latter  case  it  wculd  be  uttered  un- 
der the  highest  sanctions  for  testi- 
monial veracity.  Let  this  evidence  be 
excluded,  and  to  the  precise  extent 
of  the  exclusion,  the  means  for  arriv- 
ing at  correct  conclusions  are  with- 
held from  the  consideration  of  the 
jury.  Injustice  is  done.  The  guilty 
escape.  The  innocent  are  punished. 
Such  are,  or  may  be,  the  results  from 
the  exclusion  of  revelant  and  ma- 
terial testimony.  It  would  be  a 
strange  and  anomalous  principle  of 
public  policy,  which  should  specially 
clothe  with  impunity  crime  committed 
in  the  presence  of  a  body  impaneled  to 
inquire  into  its  existence,  and  when 
found  to  exist,  to  present  it  for  pun- 
ishment. It  would  be  a  discreditable 
denial  of  justice,  which  should  ex- 
clude material  and  relevant  testi- 
mony, whether  needed  for  the  convic- 
tion of  the  criminal,  or  required  for 
the  exculpation  of  the  innocent. 
Where  would  be  the  policy  of  licens- 
ing mendacity  without  the  fear  of 
contradiction  or  of  punishment?  It 
is  apparent,  therefore,  that  so  far  as 
the  great  end  of  judicial  administra- 
tion— justice — is  concerned,  there  can 
be  no  principle  of  public  policy  re- 
quiring the  exclusion  of  the  evidence 
by  a  grand  juror  of  the  testimony  of 
a  witness  before  his  body  whenever  it 
may  become  necessary  for  the  ascer- 
tainment of  the  truth.  But  it  is 
urged  that  the  secrets  of  the  grand 
jury  must  be  protected,  that  the  oath 
of  the  grand  juror  prohibits  their 
utterance.  The  juror  is  sworn  the 
state's  counsel,  his  fellows,'  and  his 
own,  to  keep  secret.  But  the  oath  of 
thp  grand  juror  does  not  prohibit  his 
testifying  Avhat  was  done  before  the 
grand  jury  when  the  evidence  is  re- 
quired for  the  purposes  of  public  jus- 


tice or  the  establishment  of  private 
rights."  State  v.  Benner,  64  Me.  267, 
283   (1874),  per  Appleton,  C.  J. 

"  But  when  these  purposes "  (for 
which  the  rule  was  founded)  "  are  ac- 
complished, the  necessity  and  expedi- 
ency of  retaining  the  seal  of  secrecy 
are  at  an  end.  Cessante  ratione,  ces- 
sat  regula.  A.fter  the  indictment  is 
found  and  presented,  and  the  accused 
is  held  to  answer  and  the  trial  before 
the  traverse  jury  is  begun,  all  the 
facts  relative  to  the  crime  charged 
and  its  prosecution  are  necessarily 
opened,  and  no  harm  can  arise  to  the 
cause  of  public  justice  by  no  longer 
withholding  facts  material  and  rele- 
vant to  the  issue,  merely  because 
their  disclosure  may  lead  to  the  de- 
velopment of  some  part  of  the  pro- 
ceedings before  the  grand  jury.  On 
the  contrary,  great  hardships  and  in- 
justice might  often  be  occasioned  by 
depriving  a  party  of  important  evi- 
dence, essential  to  his  defence,  by  en- 
forcing a  rule  of  exclusion,  having  its 
origin  and  foundation  in  public  policy, 
after  the  reasons  on  which  this  rule 
is  based  have  ceased  to  exist.  The 
case  at  bar  furnishes  a  good  illustra- 
tion of  the  truth  of  this  reward.  No 
possible  injury  to  the  interests  or 
rights  of  the  government  that  we  can 
see  could  happen  by  a  disclosure  of 
the  testimony  given  by  the  witness 
before  the  grand  jury,  which  was  ex- 
cluded by  the  ruling  of  the  court. 
Certainly  none  has  been  suggested  by 
the  learned  attorney  for  the  com- 
monwealth. On  the  other  hand,  it  is 
clear  that  the  rights  of  the  accused 
might  be  greatly  affected  and  his 
peril  much  increased,  if  he  can  be  shut 
out  from  showing  the  fact  that  an 
important  witness  against  him  is  un- 
worthy of  credit,  or  that  his  testi- 
mony before  the  jury  of  trials  is  to 
be  taken  with  great  caution  and 
doubt,  because  on  a  previous  occasion. 
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statute  for  the  admission  of  such  testimony.*  Where  a  statute 
specifies  the  cases  in  which  a  member  of  the  grand  jury  may  testify 
concerning  what  takes  place  before  that  body,  it  is  held  that  he  can 
only  testify  in  respect  to  the  matters  mentioned.^  Testimony  as 
to  statements  made  by  witnesses  to  a  grand  juror  personally  has 
also  been  received  where  constituting  no  part  of  the  proceedings.® 


§  3707.  (Privileged  Communications;  Public  Justice);  Petty 
or  Traverse  Jurors. —  Much  the  same  situation  exists,  where  it 
is  desired  to  introduce  testimony  of  petty  or  traverse  jurors,  as  to 
some  mistake,  irregularity  or  misbehaviour  on  the  part  of  the  jury, 
for  the  purpose  of  impeaching  their  verdict,  it  being  generally  de- 
cided that  such  testimony  will  be  excluded.^  Thus,  affidavits  of 
jurymen  have  been  rejected,  when  offered  to  show  an  intention  to 
render  a  verdict  for  a  larger  sum  than  was  given,*  of  an  individual 


■when  called  to  testify  on  oath,  he  had 
given  a  diflferent  account  of  the  same 
transaction  from  that  which  he  has 
stated  in  his  evidence  at  tlie  trial. 
In  the  absence  of  a  binding  authority 
on  this  point,  we  think  the  exclusion 
of  such  evidence  is  not  sanctioned  by 
any  rule  of  law  or  sound  principle  of 
public  policy."  Com.  v.  Mead,  13 
Gray  (Mass.)  167,  170  (1858),  per 
Bigelow,  J. 

4.  Jenkins  v.  State,  35  Fla.  737,  18 
:So.  182,  48  Am.  St.  Rep.  267  (1895); 
Pritchett  v.  Frisby,  113  Ky.  639,  23 
Ky.  L.  Rep.  2035,  66  S.  W.  503 
(1902)  ;  State  v.  Thomas,  99  Mo.  235, 
12  S.  W.  643  (1889);  Fotheringham 
-V.    Adam-     Exp.    Co.,    34    Fed.    646 

(1888). 

5.  Pritchett  v.  Frisby,  113  Ky.  629, 
■66  S.  W.  503,  33  Ky.  L.  Rep.  2035 
(1903). 

6.  State  v.  Coffee,  56  Conn.  399,  16 
Atl.  151   (1888). 

§  3707-1.  California.  —  People  v. 
Hughes,   39   Cal.   357    (1865). 

Connecticut. — Meade  v.  Smith.  16 
•Conn.  346    (1844). 

Florida. — Coker  v.  Hayes,  16  Fla. 
868    (1878). 


Indiana. — Bennett  v.  State,  3  Ind. 
167    (1851). 

Iowa. — Stapleton  v.  King,  40  Iowa 
378   (1875). 

Louisiana. — State  v.  Melliean,  15 
La.  Ann.  557    (1860). 

Massachusetts. — Folsom  v.  Man- 
chester, 11  Cush.  334  (1858);  Han- 
num  V.  Belehertown,  19  Pick.  311 
(1837). 

Michigan. — Hewitt  v.  Chapman,  49 
Mich.  4,  13  N.  W.  888   (1883). 

Minnesota. — State  v.  Stokely,  16 
Minn.   382    (1871). 

Missouri. — State  v.  Coupenhaver, 
39  Mo.  430    (1867). 

New  Hampshire. — Smith  v.  Smith, 
50  N.  H.  313   (1870). 

North  Carolina. — State  v.  Godwin, 
5  Ired.  L.  401    (1845). 

Texas. — Jopson  v.  State,  27  Tex. 
758    (1865). 

Virginia.— Uead  v.  Cora.,  22  Gratt. 
934   (1872). 

Compare,  —  Hamburg-Bremen  Fire 
Ins.  Co.  V.  Pelzer  Mfg.  Co.,  76  Fed. 
479,  23   C.  C.  A.  383    (1896). 

2.  Jackson  v.  Williamson,  3  T.  R. 
381    (1788). 
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juryman  as  to  why  he  agreed  to  a  certain  verdict,*  as  to  the  motives 
and  influences  which  affected  their  deliberations,*  the  manner  in 
which  their  determination  was  reached  as  by  lot  or  chance,^  that 
he  would  not  have  agreed  to  the  verdict  had  he  known  that  the 
court  would  double  it,^  and  the  like.  It  has,  however,  been  decided 
that  the  interests  of  justice  warrant  the  admission  in  some  cases 
of  testimony  of  jurymen,''  as  for  instance  as  to  what  matters  were 


3.  State  V.  Stokely,  16  Minn.  283 
(1871). 

4.  "  The  proper  evidence  of  the  de- 
cision of  the  jury  is  the  verdict  re- 
turned by  them  upon  oath  and  af- 
firmed in  open  court;  it  is  essential 
to  the  freedom  and  independence  of 
their  deliberations  that  tlieir  discus- 
sions in  the  jury  room  should  be  kept 
secret  and  inviolable,  and  to  admit 
the  testimony  of  jurors  to  what  took 
place  there  would  create  distrust,  em- 
barrassment and  uncertainty.  Ques- 
tions of  the  competency  of  such  evi- 
dence have  usually  arisen  upon  its 
being  offered  with  a  view  to  overturn 
the  verdict;  for  the  party  in  whose 
favor  the  verdict  has  been  rendered 
has  ordinarily  no  need  of  further 
proof;  hut  the  decisive  reasons  for 
excluding  the  testimony  of  the  jurors 
to  the  motives  and  influences  which 
affected  their  diliberations  are  equally 
strong,  whether  the  evidence  is  of- 
fered to  impeach  or  to  support  the 
verdict.  In  England,  the  earlier  au- 
thorities are  not  uniform;  but  we 
have  not  found  any  case  since  the  be- 
ginning of  this  century,  in  which, 
after  the  return  and  affirmance  of  a 
verdict  in- open  court,  the  testimony 
of  jurors  to  the  motives  and  influ- 
ences by  which  their  deliberations 
were  governed  has  been  admitted." 
Woodward  v.  Leavitt,  107  Mass.  453, 
460   (1851),  per  Gray,  J. 

5.  Little  V.  Larrabee,  S  Greenl. 
(Me.)  37  (1822);  Owen  v.  Warburton, 
1  B.  &  P.  N.  R.  336,  8  R.  R.  817 
( 1805 ) .     Compare  Wright  v.  Illinois 


&     Miss.    Teleg.    Co.,     30    Iowa    195 
(1866). 

6.  Hannum  v.  Belchertown,  19  Pick. 
(Mass.)   311   (1S37). 

7.  "  While  we  do  not  feel  entirely 
confident  of  its  correctness,  nor  state 
it  without  considerable  hesitation, 
yet  we  are  not  without  that  assur- 
ance, which,  under  the  circumstances, 
justifies  us  in  laying  down  the  follow- 
ing as  the  true  rule:  That  aflidavits 
of  jurors  may  be  received  for  the  pur- 
pose of  avoiding  a  verdict,  to  show 
any  matter  occurring  during  the  trial 
or  in  the  jury  room,  which  does  not 
essentially  inhere  in  the  verdict  it- 
self, as  that  a  juror  was  improperly 
approached  by  a  party,  his  agent,  or 
attorney;  that  witnesses  or  others 
conversed  as  to  the  facts  or  merits 
of  the  cause,  out  of  court  and  in  the 
presence  of  jurors;  that  the  verdict 
was  determined  by  aggregation  and 
average  or  by  lot  or  game  of  chance 
or  other  artifice  or  improper  manner; 
but  that  such  affidavit  to  avoid  the 
verdict  may  not  be  received  to  show 
any  matter  which  does  essentially  in- 
here in  the  verdict  itself,  as  that  the 
juror  did  not  assent  to  the  verdict; 
that  ho  misunderstood  the  instruc- 
tions of  the  court;  the  statements  of 
the  witnesses  or  the  pleadings  in  the 
case;  that  he  was  unduly  influenced 
by  the  statements  or  otherwise  of  his 
fellow  jurors,  or  mistaken  in  his  cal- 
culations or  judgment,  or  other  mat- 
ter alone  in  the  juror's  breast.  That 
the  verdict  was  obtained  by  lot,  for 
instr.nce,  is  a  fact  independent  of  the 
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passed  upon  at  a  previous  trial,®  or  that  other  testimony  was  ob- 
tained by  a  juror  in  addition  to  that  upon  which  his  fellow  jury- 
men acted.^  Conduct  of  a  juror  at  other  times  and  other  places 
may  also  be  shown,  as  that  he  was  drinking  with,  and  at  the  ex- 
pense of,  the  party  in  whose  favor  the  verdict  was  rendered.-'" 

§  3708.  (Privileged  Communications);  Secrets  of  State. —  In 

the  case  of  matters  relating  to  affairs  of  state,  it  is  clearly  apparent 
that  there  are  many  communications  which  it  is  essential  should 
be  protected  from  disclosure.  While  the  discovery  of  truth,  as  an 
aid  in  the  administration  of  justice,  is  particularly  to  be  desired 
and  sought  for,  yet  the  proper  administration  of  public  affairs, 
both  state  and  national,  particularly  the  latter,  require  that  often 
times  the  executive  and  heads  of  departments  should  not  be  hamp- 
ered by  any  interference  from  the  courts.-'    It  is,  therefore,  deemed 


verdict  itself,  and  which  is  not  neces- 
sarily involved  in  it.  While  every 
verdict  necessarily  involves  the 
pleadings,  the  evidence,  the  instruc- 
tions, the  deliberation,  conversa- 
tions, debates  and  judgments  of  the 
jurors  themselves;  and  the  effect  or 
Influence  of  any  of  these  upon  the 
juror's  mind,  must  rest  in  his  own 
breast,  and  he  is  and  ought  to  be 
concluded  there  by  his  solemn  as- 
sent to  and  rendition  of  the  verdict 
(veredictum  a  true  declaration).  To 
allow  a  juror  to  make  affidavit 
against  the  conclusiveness  of  the  ver- 
dict by  reason  of  and  as  to  the  effect 
and  influence  of  any  of  these  matters 
upon  his  mind,  which  in  their  very 
nature  are,  though  untrue,  incapable 
of  disproof,  would  be  practically  to 
open  the  jury  room  to  the  importuni- 
ties and  appliances  of  parties  and 
their  attorneys,  and,  of  cause,  thereby 
to  unsettle  verdicts  and  destroy  their 
sanctity  and  conclusiveness.  But  to 
receive  the  affidavit  of  a  juror  as  to 
the  independent  fact  that  the  verdict 
was  obtained  by  lot,  or  game  of 
chance  or  the  like,  is  to  receive  his 
testimony  as  to  a  fact,  which,  if  not 


true,  can  be  readily  and  certainly  dis- 
proved by  his  fellow  jurors;  and  to 
hear  such  proof  would  have  a  tend- 
ency to  diminish  such  practices  and 
to  purify  the  jury  room,  by  render- 
ing such  improprieties  capable  and 
probable  of  exposure  and  consequently 
deterring  jurors  from  resorting  to 
them.''  Wright  v.  Illinois  &  Miss. 
Teleg.  Co.,  20  Iowa  195,  210  (1866), 
per  Cole,  J. 

8.  "  Whenever  it  does  not  contra- 
dict the  record,  parol  evidence  may  be 
given  to  show  that  a  former  recovery 
was  had,  not  upon  the  merits,  but 
upon  some  technical  objection  to  the 
form  of  action  or  otherwise."  Fol- 
lansbee  v.  Walker,  74  Pa.  St.  306,  ?,10 
(1873),  per  Sharswood,  J. 

9.  Heffron  v.  Gallupe,  55  Me.  563 
(1867). 

10.  Studley  v.  Hall,  22  Me.  198 
(1842). 

§  3708-1.  "  It  may  be  stated  as  a 
general  principle,  that  public  policy 
forbids  the  maintenance  of  any  suit 
in  a  court  of  justice,  the  trial  of  which 
would  inevitably  lead  to  the  dis- 
closure of  matters  which  the  law  it- 
self regards   as   confidential,   and   re- 
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advisable  that,  whenever,  the  executive  departments  consider  that 
certain  matters  or  communications  should  not  be  divulged,  their 
opinion  or  decision  shall  be  regarded  as  binding  upon  the  courts 
and  testimony  concerning  them  will  not  be  compelled.^    The  ques- 


specting  which  it  will  not  allow  the 
confidence  to  he  violated.  On  this 
principle,  suits  cannot  be  maintained 
which  would  require  a  disclosure  of 
the  confidences  of  the  confessional,  or 
those  between  husband  and  wife,  or  of 
communications  by  a  client  to  his 
counsel  for  professional  advice,  or  of 
a  patient  to  his  physician  for  a 
similar  purpose.  Much  greater  rea- 
son exists  for  the  application  of  the 
principle  to  cases  of  contract  for  sec- 
ret services  with  the  government,  as 
the  existence  of  a  contract  of  that 
kind  is  itself  a  fact  to  be  disclosed." 
Totten  V.  United  States,  93  U.  S.  105, 
107,  33  L.  ed.  605  (1S75),  per  Mr. 
Justice  Field. 

"  It  is  scarcely  necessary  for  the 
«ourt  to  disclaim  all  pretentions  to 
such  a  jurisdiction.  An  extravag- 
ance, so  absurd  and  excessive,  could 
not  have  been  entertained  for  a  mo- 
ment." Marbury  v.  Madison,  1 
Cranch.   (U.  S.)    137,  170   (1803). 

2,  Massachusetts. — ^Worthington  v. 
Scribner,  109  Mass.  487    (1873). 

New  Jersej/.— Thompson  v.  German 
Valley  R.  Co.,  33  N.  J.  Eq.  Ill 
(1871). 

Pennsylvania.  —  Hartranft's  Ap. 
peal,  85  Pa.  St.  433  (1877)  ;  Gray  v. 
Pentland,  3  S.  &  P.  33   (1815). 

United  States. — Totten  v.  United 
States,  92  U.  S.  105,  23  L.  ed.  605 
(1875);  Marbury  v.  Madison,  1 
Cranch.   137    (1803). 

Canada. — Bradley  v.  Mcintosh,  5 
Ont.  Rep.  237    (1884). 

jE?«5ri!(i«(J.— Hennessy  v.  Wright,  59 
li.  T.  795,  36  W.  R.  879,  57  L.  J.  Q.  B. 
594  (1888)  ;  Smith  v.  East  India  Co., 
1  Phill.  50  (1841);  Home  v.  Ben- 
tinck,  3   B.   &  B.   163    (1830)  ;    Cooke 


V.  Maxwell,  3  Stark.  N.  P.  183,  19  R. 
R  700  (1817);  Anderson  v.  Hamil- 
ton, 8  Price  244,  2  Bro.  &  B.  156 
(1816);  Wyatt  v.  Gore,  Holt  N.  P. 
399    (1816). 

"  It  is  the  duty  of  every  citizen  to 
communicate  to  his  government  any 
information  which  he  has  of  the  com- 
mission of  an  off'ence  against  its 
laws.  To  encourage  him  in  perform- 
ing this  duty  without  fear  of  conse- 
quences, the  law  holds  such  informa- 
tion to  be  among  the  secrets  of  state, 
and  leaves  the  question  how  far  and 
under  what  circumstances  the  names 
of  the  informers  and  the  channel  of 
communication  shall  be  suffered  to  be 
known,  to  the  absolute  discretion  of 
the  government,  to  be  exercised  ac- 
cording to  its  views  of  what  the  in- 
terests of  the  public  require.  ■Ooui'ts 
of  justice  therefore  will  not  compel 
or  allow  the  discovery  of  such  infor- 
mation, either  by  the  subordinate  of- 
ficer to  whom  it  is  given,  by  the  in- 
former himself,  or  by  any  other  per- 
son, without  the  permission  of  the 
government.  The  evidence  is  ex- 
cluded, not  for  the  protection  of  the 
witness  or  of  the  party  in  the  pa-ticu- 
lar  case,  but  upon  general  grounds  of 
public  policy,  because  of  the  confi- 
dential nature  of  such  communica- 
tions." Worthington  v.  Scribner,  109 
Mass.  487,  488   (1873),  per  Gray,  J. 

"  Whether  the  highest  oificer  in 
the  goverment  or  state  will  be  com- 
pelled to  produce  in  court  any  paper 
or  document  in  his  possession,  is  a 
diflTerent  question.  And  the  rule 
adopted  in  such  cases  is,  that  he  will 
be  allowed  to  withhold  any  paper  or 
document  in  his  possession,  or  any 
part  of  it,  if,  in  his  opinion,  his  of- 
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tion  whether  such  matters  may  be  disclosed  is  in  each  case  regarded 
as  exclusively  within  the  discretion  of  the  government  to  be  exer- 


ficial  duty  requires  him  to  do  so. 
These  were  the  rules  adopted  by  Chief 
Justice  Marshall  in  the  trial  of 
Aaron  Burr.  He  allowed  a  subpoena 
duces  tecum  to  President  Jefferson 
and  held  that  he  was  bound  to  appear, 
but  that  lie  should  be  allowed  to  keep 
back  any  document,  or  part  of  a  docu- 
ment, which  he  thought  ought  not  to 
be  produced."  Thompson  v.  German 
Valley  E.  Co.,  23  N.  J.  Eq.  Ill,  113 
(1871),  per  Zabriskie,  Ch. 

"  We  are  inclined  to  think  the  con- 
clusion thus  reached  is  wise  discreet; 
and  it  is  supposed  by  the  best  text 
writers  of  our  times.  These  state  the 
law  to  be,  that  the  president  of  the 
United  States,  the  governors  of  the 
several  states  and  their  cabinet  of- 
ficers, are  not  bound  to  produce  pa- 
pers or  disclose  information  com- 
mitted to  them,  in  a  judicial  in- 
quiry, when,  in  their  own  judgment, 
the  disclosure  would,  on  public 
grounds,  be  inexpedient.  »  *  *  We 
next  refer  to  the  celebrated  trial  of 
Aaron  Burr.  Here  is  the  case  of  one 
charged  with  treason;  one  who,  by 
the  express  terms  of  the  constitution, 
was  entitled  to  compulsory  process 
for  obtaining  witnesses  in  his  favor. 
The  judge  before  whom  the  examina- 
tion was  conducted  was  John  Mar- 
shall, chief  justice  of  the  Supreme 
Court;  a  man  renowned,  not  only  for 
his  legal  learning,  but  also  for  his 
judgment  and  sagacity  as  a  states- 
man; and  the  president  was  Thomas 
Jefferson,  one  not  likely  unduly  to 
exalt  executive  prerogative  or  to  re- 
fuse to  the  judiciary  its  just  tribute 
of  respect.  We  may,  therefore,  pre- 
sume that  whatever  was  done  by  the 
principal  actors  in  the  remarkable 
judicial  drama  then  in  progress,  was 
well  done.    At  the  request  of  the  de- 


fense a  subpoena  duces  tecum  was 
awarded  and  directed  to  the  president 
requiring  him  to  appear  and  bring 
with  him  a,  certain  letter  from  Gen- 
eral Wilkinson  to  himself.  He  refused 
either  to  appear  or  produce  the  paper 
required.  On  discussion  of  the  ques- 
tion, not  whether  compulsory  process 
should  be  awarded  against  the  presi- 
dent, for  that  was  not  so  much  as 
proposed,  but  whether  the  attorney- 
general  should  permit  the  defense  to 
have  the  examination  of  a  copy  of  the 
required  letter  which  had  been  put 
into  his  possession.  The  chief  justice 
said  as  we  find  it  set  down  in  Vol. 
3,  p.  37,  Burr's  Trial,  as  published  by 
Westcott  &  Co.,  Washington  City, 
1807 :  '  I  suppose  it  will  not  be  alleged 
in  this  case  that  the  president  ought 
to  be  considered  as  having  oflFered  a 
contempt  to  the  court  in  consequence 
of  his  not  having  attended,  notwith- 
standing the  subpoena  was  awarded 
agreeably  to  the  demand  of  the  de- 
fendant; the  court  would  indeed,  not 
be  asked  to  proceed  as  in  the  case  of 
an  ordinary  individual.'  We  find, 
also  in  Vol.  3,  p.  536  of  the  same 
trial,  published  by  Hopkins  &  Earle, 
Philadelphia,  1808,  the  following 
recorded  as  the  utterance  of  the  chief 
justice :  '  In  no  case  of  this  kind 
would  the  court  be  required  to  pro- 
ceed against  the  president  as  against 
an  ordinary  individual.  The  objec- 
tions to  such  a  course  are  so  strong 
and  obvious  that  all  must  acknowl- 
edge them.  •  *  *  In  this  case, 
however,  the  president  has  assigned 
no  reason  whatever  for  withholding 
the  paper  called  for.  The  propriety 
of  withholding  it  must  be  decided  by 
himself,  not  by  another  for  him.  Of 
the  weight  of  the  reasons  for  and 
against  producing  it  he  himself  is  the 
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cised  in  accordance  with  its  views  of  what  public  justice  requires. 
If  it  is  deemed  advisable  to  withhold  any  paper  or  document  or  to 
refuse  to  give  any  testimony  in  regard  to  such  a  writing,  the  de- 
•cision  is  regarded  as  conclusive,  it  being  considered  that  the  execu- 
tive or  department  head,  who  has  control  of  such  papers  or  knowl- 
edge of  such  communication,  is  in  a  better  situation  to  determine 
whether  the  matter  shall  be  divulged  than  are  the  courts. 


judge.'  Influenced  by  this  and  the 
other  precedents  we  have  cited,  as 
well  as  by  reason  and  necessity,  we 
are  in  like  manner  disposed  to  con- 
elude  that  the  propriety  of  withhold- 
ing the  information  required  by  the 
.grand  jury,  must  be  determined  by 
"the  governor  himself;  and  the  weight 
of  the  reasons  influencing  him  in  the 
conclusion  at  which  he  has  arrived, 
is  for  himself  and  not  for  the  court 
to  consider."  Hartranft's  Appeal,  85 
Pa.  St.  433,  447  (1877),  per  Gor- 
don, J. 

"  It  is  -a.  matter  of  very  delicate 
concern  to  compel  the  chief  magis- 
trate of  the  state  to  produce  a  paper 
which  may  have  been  addressed  to 
him,  in  confidence,  that  it  should  be 
kept  secret.  Many  will  be  deterred 
from  giving  to  the  governor  that  in- 
formation which  is  necessary,  if  they 
are  to  do  it  at  the  hazard  of  any  ac- 
tion, and  of  all  the  consequences  flow- 
ing from  the  enmity  of  the  accused. 
It  would  fteem  reasonable,  therefore, 
that  the  governor,  who  best  knows  the 
circumstances  under  which  the  charge 
has  been  exhibited  to  him,  and  can 
best  judge  of  the  motives  of  the  ac- 
cuser, should  exercise  his  own  judg- 
ment with  respect  to  the  propriety  of 
producing  the  writing."  Gray  v. 
Pentland,  3  S.  &  E.  (Pa.)  33,  33 
(1815),  per  Tilghman,  C.  J. 

"  Whether  the  communication  is  a 


proper  one  in  spirit,  purpose,  or  lan- 
guage, cannot  be  known  without  the 
production  of  the  document,  if  the  of- 
ficer at  the  head  of  one  of  the  High 
Government  departments  declines  to 
produce  it  because  it  will  not,  in  his 
opinion,  be  conducive  to  the  public  in- 
terest to  do  so,  his  judgment  is  con- 
clusive. He  surely  can  determine  bet- 
ter than,  or  at  least  quite  as  well  as, 
the  judge  at  the  trial  what  is  or  what 
is  not  for  the  public  interest.  It  is 
not  to  be  presumed  he  will  abuse  his 
high  office.  It  must  therefore  be  pre- 
sumed he  is  speaking  conscientiously 
in  the  interest  of  the  public,  and  not 
unadvisedly  to  protect  an  offender 
nor  capriciously  to  defeat  justice.  I 
do  not  understand  the  communication 
should  be  of  the  high  nature  entitling 
it  to  the  designation  of  a  state  paper, 
or  that  it  should  relate  to  what  may 
be  called  a  matter  of  state,  as  the 
communication  of  anLbassadOrs  with 
the  home  government  or  the  reports 
on  the  state  of  the  army  or  navy,  or 
respecting  particular  regiments,  or 
upon  combinations  dangerous  to  the 
public  peace  or  safety,  and  the  like; 
but  that  communications  are  privi- 
leged which  relate  to  the  infringement 
of  the  revenue  laws  to  the  perpreta- 
tion  of  crimes."  Bradley  v.  Mcintosh, 
5  Ont.  Rep.  227  (1884),  per  Wilson, 
C.J. 
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extends  to  writings^  3736. 
power  of  court,  3737. 
privilege  a  personal  one,  3738. 
when  terminated,  3739. 

"by  waiver,  3739. 

hy  operation  of  law,  3740. 

§  3709.  Examination  of  Witnesses. —  In  the  use  of  witnesses, 
as  a  media  of  proof,  the  administrative  power  of  the  presiding 
judge,  stands  out  most  clearly.  It  is  here  that  his  ahility  to  work 
out  by  the  use  of  reason  the  results  of  substantial  justice,  in  con- 
nection with  the  rules  of  law  substantive  or  procedural,  is  greatly 
increased.  Having  in  view  the  object  of  judicial  administration, 
the  discovery  of  truth  as  an  aid  to  the  attainment  of  justice,  much 
rests  in  the  exercise  of  sound  reason  by  the  presiding  judge  or  as 
it  is  frequently  termed  the  exercise  of  sound  discretion  by  him. 
So  many  and  varied  are  the  circumstances  developed  in  the  case 
of  different  witnesses,  having  regard  to  their  characters,  intelli- 
gence, and  memory,  the  effect  of  bias  upon  their  minds  and  other 
similar  factors  that  the  court  is  continually  confronted  with  differ- 
ent situations  in  administering  the  rules  of  evidence.  In  each  and 
every  instance  the  judicial  mind  must  be  imbued  with  the  thoughts 
of  discovering  the  truth  and  of  thus  securing  substantial  justice  to 
the  parties  and  for  this  purpose  the  presiding  judge  must  in  all 
cases  endeavor,  by  the  exercise  of  sound  reason  in  the  proper  ad- 
ministration of  the  rules  of  evidence,  to  attain  these  objects. 

§  3710.  (Examination  of  Witnesses);  Administrative  Power 

of  Court. —  The  manner  of  conducting  the  examination  of  a  wit- 
ness is  a  matter  which  rests  in  the  control  of  the  presiding  judge, 
guided  by  sound  reason.-'     Thus  the  order  of  introducing  the  evi- 

§  3710-1.  Colorado. — Burson  v.  Bo-  North    Carolina. — State    v.    Cobb, 

gart,  18  Colo.  App.  449,  73  Pac.  605  104  N.  C.  418,  79  S.  E.  419  (1913). 

(1903).  North  Dakota.— State  v.  Tolley,  23 

Florida. — Mathis  v.  State,  45  Fla.  N.  D.  S84,  136  N.  W.  784  (1912). 

46,  34  So.  287  (1903).  See  §  655. 

Illinois. — Grady  v.  Grand  Trunk  "  The  manner  of  examining  a  wit- 
Western  Ey.  Co.,  160  111.  App.  81  ness  is  entirely  within  the  discretion 
(1912).  of  the  court  before  whom  the  witness 

Michigan. — Bouma   v.    Dubois,    169  is  produced,  and  that  discretion  must 

Mich.  432,  135  N.  W.  333    (1913).  be  governed,  in  a  great  measure,  by  a 
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dence,^  the  form,^  repetition,*  and  exclusion,  of  questions,^  the 
number  ^  and  separation  of  witnesses,^  the  length  of  the  examina- 
tion,* the  number  of  counsel  who  may  interrogate  a  witness,^  the 
use  of  memoranda  to  refresh  memory,  striking  out  of  irresponsive 
answers,  and  the  like  are  all  matters  for  the  determination  of  the 
presiding  judge. 

§  3711.  (Examination  of  Witnesses) ;  Direct  Examination; 
Leading  Questions. —  An  elementary  rule  of  evidence,  in  the 
examination  of  witnesses,  is  that  leading  questions  will  not  be 
allowed.-^     As  to  what  is  a  leading  question  is  often  a  matter  of 


knowledge  of  the  charaeter  of  the 
witness,  and  from  his  demeanor  dur- 
ing his  examination.  A  party  pro- 
ducing a  witness  who,  whilst  depos- 
ing, manifests  intelligence,  candor, 
and  a  freedom  from  all  bias  for  or 
against  either  party,  would  be  more 
liberally  indulged  than  one  who  in- 
troduced a  witness  who  displayed  all 
the  opposite  qualities.  ♦  ♦  •  This 
discretion  is  to  be  exercised  in  fur- 
therance of  justice,  and  in  a  manner 
so  as  not  to  encourage  the  tampering 
with  witnesses,  to  induce  them  to 
prop  a  cause  whose  weakness  has  been 
exposed."  Brown  v.  Burrus,  8  Mo 
26,  39  (1843),  per  Scott,  J. 

2.  §§  367,  et  seq. 

"  Much  must  be  left  to  the  discre- 
tion of  the  judge,  as  to  the  time  and 
order  of  introducing  evidence.''  Ful- 
ton V.  Central  Bank,  92  Pa.  St.  112, 
115   (1879),  per  Murcur,  J. 

3.  Burson  v.  Bogart,  18  Colo.  App. 
449,  72  Pac.  605  (1903);  Totten  v. 
New  York  L.  E.  &  W.  R.  Co.,  57  Hun 

(N.  Y.)  585,  10  N.  Y.  Suppl.  572 
(1890). 

4.  §§  551-554. 

5.  Tyler  v.  Waddingham,  58  Conn. 
375,    20    Atl.    335,    8    L.    R.    A.    657 

(1890)  ;  Harris  v.  Central  R.  Co.,  78 
Ga.  525,  3  S.  E.  355  (1887)  ;  Neal  v. 
Boston,   160  Mass.    518,  36  N.  E.  308 


(1894);    Busch   v.   Pollock,   41    Mich. 
64,  1  N.  W.  921   (1879). 

Whete  a  part  of  a  question  is  ob- 
jectionable, the  presiding  judge  may 
reject  it.  Wyman  \.  Gould,  47  Me. 
159  (1859)  ;  Whiteford  v.  Burckmyer, 
1  Gill.  (Md.)  137,  39  Am.  Dec.  640 
(1843);  Ball  v.  State,  48  Tex.  Cr. 
356,  87  S.  W.  1160  (1905);  United 
States  Sugar  R.  etc.  Co.,  62  Fed.  375, 
10  C.  C.  A.  433,  18  U.  S.  App.  603 
(1894). 

6.  §§  550,  987,  et  seq. 

7.  §§  188,  et  seq. 

8.  Rosser  v.  McColley,  9  Ind.  587 
(1857)  ;  MuIboUin  v.  State,  7  Ind.  646 
(1856)  ;     State    v.    Southern,    48    La. 

Ann.  638,  19  So.  668   (1S96)  ;  Moreins 
V.   Solomon,    7   Rich.   L.    (S.    C.)    97 
(1854). 
§  555. 

9.  State  V.  Nugent,  116  La.  99,  40 
So.  581  ( 1906 )  :  Citizens'  Bank  v. 
Frombolz,  64  Neb.  384,  89  N.  W.  775 
(1902). 

§  555. 

§  3711-1.  Alabama. — Bishop  v. 
State,  181  Ala.  85,  61  So.  830  (1913)  ; 
Anniston  Mfg.  Co.  v.  Southoi-n  Ry. 
Co.,  145  Ala.  351,  40  So.  965  (1906)  ; 
Williamson  Iron  Co.  v.  McQueen,  144 
Ala.  265,  40  So.  306  (1906);  Wester 
V.  State,  142  Ala.  56,  38  So.  1010 
(1905)  ;   Fulgham  v.  Carter,  143  Ala. 
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much  nicety.    It  may  be  stated,  generally,  however,  that  any  ques- 
tion which  contains  in  it  a  suggestion  to  the  witness  of  the  answer 


227,  37  So.  932  (1904);  Oakley  v. 
State,  135  Ala.  29,  33  So.  693   (1903). 

Arkansas. — ^Cook  v.  State,  102  Ark. 
363,  144  S.  W.  221  (1912)  ;  Kogers  v. 
Diamond,  13  Ark.  474   (1853). 

California. — Heinrich  v.  Heinrich, 
2  Cal.  App.  479,  84  Pac.  326  (1906)  ; 
Pacheco  v.  Judson  Mfg.  Co.,  113  Cal. 
541,  45  Pac.  833  (1896);  Yoch  v. 
Home  ilut.  Ins.  Co.,  Ill  Cal.  503,  44 
Puc.  189,  34  L.  R.  A.  857    (1896). 

Vonnecticut. — Nesbit  v.  Crosby,  74 
Conn.  554,  51  Atl.  550  (1902)  :  Cliat- 
field  V.  Bunnell,  69  Ccnn.  511,  37  Atl. 
1074  (1897). 

Delaioare. — Friedman  v.  McGowan, 
1  Penn.  (Del.)  436,  42  Atl.  723 
(1898), 

District  of  Columbia. — Reeves  v. 
Low,  8  App.  D.  C.  105    (1896). 

Florida. — Sylvester  v.  State,  46 
Fla.  166,  35  So.  142   (1903). 

Georgia. — Sivell  v.  Hogan,  115  Ga. 
667,  42  S.  E.  151  (1902)  ;  Thompson 
V.  Ray,  92  Ga.  285,  IS  S.  E.  59 
(1893);  Hicks  x.  Sharp,  89  Ga.  311, 
15  S.  E.  314  (1892);  Durham  v. 
State,  70  Ga.  264    (1883). 

Illinois. — Kankakee  v.  Hlinois 
Cent.  R.  Co.,  258  111.  368,  101  N.  E. 
592  (1913);  Smith  v.  Illinois  Col- 
lieries Co.,  155  111.  App.  148  (1911); 
Prather  v.  Chicago  Southern  R.  Co., 
221  111.  190,  77  N.  E.  430  (1906)  ; 
Chicago  City  Ry.  Co.  v.  Sliaw,  220  111. 
532,  77  N.  E.  139  (1906);  Hayward 
V.  Scott,  114  111.  App.  531  (1904); 
Clingman  v.  Irvine,  40  111.  App.  606 
(1891). 

Indiana. — ^fark.s  v.  Box  (Ind.  App. 
1913),  103  N.  E.  27;  Huntington  v. 
Lusch,  33  Ind.  App.  476,  70  N".  E.  402 
(1904);  Caldwell  v.  Fayette  County 
Com'rs,  80  Ind.  99  (1881)  ;  De  Haven 
V.  De  Haven,  77  Ind.  236   (1881). 

Iowa. — Dunshce  v.  Standard  Oil  Co. 


(Iowa,  1914),  146  N.  W.  830;  Withey 
V.  Fowler  Co.  (Iowa,  1914),  145  N. 
W.  923 ;  State  v.  Brown,  86  Iowa  121, 
53  N.  W.  92   (1892). 

Kentucky. — Whiteneck  v.  Conn.,  21 
Ky.  L.  Rep.  1625,  55  S.  W.  916 
(1900)  ;  Snodgrass  v.  Broadwell,  2 
Litt.  353   (1822). 

Louisiana. — State  v.  Johnson,  39  La. 
Ann.  717   (1877). 

Maine. — State  v.  Benner,  64  Me. 
267   (1874). 

Maryland. — Lee  v.  Tinges,  7  Md. 
215    (1854). 

Michigan. — People  v.  Morrigan,  29 
Mich.  4  (1874);  Osborn  v.  Forshee, 
22  ilich.  209    (1871). 

.1/i.ssi,s.9!7>pi. — Stringfellow  v.  State, 
36  Miss,  157  (1853)  ;  Turney  v.  State, 
8  Sm.  &  M.  104,  47  Am.  Dec.  74 
(18^7);  Torrance  v.  Hurst,  1  Walk. 
403   (1831). 

Missouri. — Engelking  v.  Kansas 
City  Ft.  S.  &  M.  R.  Co.,  187  Mb.  158, 
86  S.  W.  89  (1906)  ;  State  v.  Fannon, 
158  Mo.  149,  59  S.  W.  75    (1900). 

Nebraska. — -Jensen  v.  Steiher,  4 
Xeb.  Unoff.  237,  93  N.  W.  697  (1903). 

Veu-  Hampshire. — Steer  v.  Little,  44 
N.  H.  613  ( 1863 )  ;  Willis  v.  Quimby, 
31  N.  H.  485   (1855). 

A'cip  Jersey. — Vanderbilt  v.  Central 
R.  Co.,  71  N.  J,  L.  67,  58  Atl.  91 
(1904). 

Xcw  York. — Rehm  v.  Weiss,  8  Mi>c. 
R.  525,  28  N.  Y.  Suppl.  773  (1894); 
Mattice  v.  Wilcox,  71  Hun  485,  34  IST. 
Y.  Suppl.  1060  (1S93);  People  v. 
Mather,  4  Wend.  229,  31  Am.  Dec.  123 
(1830). 

North  Carolina. — Stiite  v.  Price,  153 
N.  C.  641,  74  S.  E.  587   (1912). 

Ohio. — Cincinnati  Interurban  Co.  v. 
Haines,  31  Ohio  C.  C.  R.  265   (1913). 

Oregon. — Busch  v.  Robinson,  46 
Oreg.  539,  81  Pac.  237   (1905). 
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desired  falls  within  the  prohibition.^  The  presiding  judge  will, 
in  all  cases,  take  care  to  prevent  any  question  being  asked  of  a 
witness  which  is  so  framed  or  put  to  him  as  to  indicate  the  par- 
ticular answer  which  is  wanted. 


§  3712.  (Examination   of   Witnesses;  Direct  Examination; 
Leading  Questions) ;  Where  Answer  May  be  "  Yes  "  or  "  No." — 

It  is  sometimes  said  that  a  question  which  may  be  answered  "  Yes  " 
or  "  No  "  is  a  leading  question.    The  fact,  however,  that  a  question 


Permsylvania. — Kemmerer  v .  Edel- 
man,  33  Pa.  St.  143  (1854)  ;  Snyder's 
Lessee  v.  Snyder,  6  Bin.  483,  6  Am. 
Dec.  493    (1814). 

Rhode  Island. — Tavares  v.  Dewing, 
33  R.  I.  424,  82  Atl.  133   (1912). 

Teaoa.'s.—Burch.  v.  State,  49  Tex.  Cr. 
13,  90  S.  W.  108  (1905)  ;  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Jones,  38  Tex.  Civ. 
App.  129,  85  S.  W.  37  (1905)  ;  Dallas 
Electric  Co.  v.  Mitchell,  33  Tex.  Civ. 
App.  424.  76  S.  W.  935  (1903);  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Thompson, 
75  Tex.  501,  12  S.  W.  742  (1889); 
Eangel  v.  State,  22  Tex.  App.  642,  3 
S.  W.  788  (1887);  Trammell  v.  M'c- 
Dade,  29  Tex.  360   (1867). 

Utah. — State  v.  Hansen  (Utah, 
1912),  122  Pac.  375. 

Virginia. — ^>rorfolk  &  W.  Ry.  Co.  v. 
Briggs,  103  Va.  105,  48  S.  E.  521 
(1904)  ;  Hopper  v.  Com.  6  Gratt.  684 
(1849). 

Washington. — Schwede  v.  Hernrich, 
29  Wash.  124,  69  Pac.  643    (1905). 

West  Virginia. — Brodie  v.  Clator,  8 
W.  Va.  599  (1875). 

Wisconsin. — Lyon  v.  Grand  Rapids, 
131  Wis.  609,  99  N.  W.  311  (1904); 
Collins  V.  Jamesville,  111  Wis.  348,  87 
N.  W.  241  ( 1901 )  ;  Hardtke  v.  State, 
67  Wis.  553,  30  N.  W.  723   (1886). 

United  States. — Davis  v.  McEwen 
Bros.,  193  Fed.  305,  113  C.  C.  A.  229 
(1912);  Parker  v-.  Brown,  85  Fed. 
595,  29  C.  C.  A.  357  (1898)  ;  United 
States  V.  Dickinson,  Fed.  Gas.  No. 
14,958  (1840). 


2.  Illinois.- 
C.  Co.,  176  HI.  App.  406    (1913). 

Indiana. — Harvey  v.  Osborn,  55 
Ind.  535   (1877). 

Louisiana. — State  v.  Duncan,  8  Rob. 
563   (1844). 

Maine. — Parsons  v.  Bridgham.  34 
Me.  340   (1853). 

Mississi[ypi. — Torrance  v.  Hurst, 
Walk.  403  (1831). 

'New  Hampshire. — Page  v.  Parker, 
40  N.  H.  47   (1860). 

New  York. — People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122  (1830). 

Pennsylvania. — ^Snyder's  Lessee  v. 
Snyder,  6  Bin.  483,  6  Am.  Dec.  493 
(1814). 

Texas. — Tinsley  v.  Carey,  26  Tex. 
350  (1862);  Matins  v.  Buford,  17 
Tex.  152  (1856);  Able  v.  Sparks,  6 
Tex.  349    (1851). 

United  States. — United  States  v. 
Angell,  11  Fed.  34   (1881). 

■'  The  proper  signification  of  the  ex- 
pression is  a  suggestive  question — ■ 
one  which  suggests  or  puts  the  de- 
sired answer  into  the  mouth  of  the 
witness."  Coogler  v.  Rhod-es,  38  Fla. 
240,  244,  31  So.  109  (1897),  per  Lid- 
don,  J. 

"A  question  is  leading  which  in- 
structs the  witness  how  to  answer  on, 
material  points,  or  puts  into  his 
mouth  words  to  be  echoed  back  as 
was  done  here,  or  plainly  suggests  the 
answer  which  the  party  wishes  to  get 
from  him."  Page  v.  Parker,  40  N.  H. 
47,  63   (1860),  per  Fowler,  J. 
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may  be  so  answered  is  by  no  means  necessarily  conclusive,-^  as  there 
are  many  questions  to  which  such  an  answer  may  be  made  which 
could  not  be  classified  as  leading.  The  true  inquiry  is  whether 
the  answer  desired  is  indicated  by  the  interrogation  and  this  must 
be  decided  in  each  case  by  the  presiding  judge. 

§  3713.  (Examination  of  Witnesses;  Direct  Examination; 
Leading  Questions) ;  Use  of  Alternative  Form. —  The  alternative 
form  in  asking  a  question,  the  term  "  whether  or  not  "  being 
a  favored  one,  is  often  used  by  counsel.  Ordinarily  a  ques- 
tion so  framed  is  not  regarded  as  leading  within  the  rule  of  ex- 
clusion.-' Here  as  in  all  other  cases  the  inquiry,  whether  the  ques- 
tion is  leading  or  not,  is  to  be  determined  by  whether  it  is  so 
couched  or  asked  as  to  have  a  suggestive  effect  upon  the  mind  of 
the  witness.^  If  it  has  it  will  be  rejected.^  This  must  be  deter- 
mined in  each  case  by  the  presiding  judge. 

§  3714.  (Examination .  of  Witnesses;  Direct  Examination; 
Leading  Questions);  A  Matter  for  the  Presiding  Judge. — 
Whether  a  question  is  a  leading  one  and  should  be  excluded  is  a 

§  37ia-l.     Southern  Cotton  Oil  Co.  Co.  v.  Puente,  30  Tex.  Civ.  App.  246, 

V.  Campbell,  106  Ark.  379,  153  S.  W.  70     S.    W.    362     (1902);     Malcek     v. 

256    (1913);    Coogler   v.    Ehodes,    38  State,  33  Tex.  Cr.  14,  24  S.  W.  417 

Fla.  240,  21  So.  109,  56  Am.  St.  Rep.  (1893). 

170  (1897);  Sehlesinger  V.  Rogers,  80  West    Virginia. — State    v.    Hender- 

111.  App.  420   (1899);  Hunter's  Adm'r  son,    29    W.    Va.    147,    1    S.    E.    225 

V.  March,  2  Ky.  Law  Rep.  240  (1881).  (1886). 

§  3713-1.  Georgia.— Powell    v.   Au-  2.  Clark    v.    Moss,    11     Ark.     736 

gusta  &  S.  R.  Co.,  77  Ga.  192,  3  S.  E.  (1851)  ;    Bartlett  v.  Hoyt,  33  N.  H. 

757   (1887).  151   (1856). 

Illinois. — ^North  Chicago  St.  R.  Co.  3.  Georgia. — Hicks  v.  Sharp,  89  Ga. 

V.  Balhatchett,  86  HI.  App.  60  (1899).  311,  15  S.  E.  314  (1892). 

7moo.— State  v.   Wickliflf,   95   lo-wa  Louisiana. — State    v.    Johnson,     29 

386,  64  N.  W.  282    (1895);   Robinson  La,  Ann.  717   (1877). 

V.  Craver,  88  Iowa  381,  55  N.  W.  492  Xetc  Hampshire. — Bartlett  v.  Hoyt, 

(1893);    State  v.   Moelchen,   53   Iowa  33     N.     H.     151      (1856);     Willis     v. 

310,    5    N.    W.    186     (1880);    Pelam-  Quimby,  31  N.  H.  485    (1855). 

ourges  V.  Clark,  9  Iowa  1   (1859).  New    York. — People    v.    Mather,    4 

Neiu  Hampshire.— Burtlett  v.  Hoyt,  Wend.  229,  21  Am.  Dec.  122    (1830). 

33  N".  H.  151   (1856).  Tcxa^.—Ft.  Worth  &  R.  G.  R.  Co. 

Pennsylvania. — Wilson     v.     McCul-  v.   Jones,  38   Te.x.   Civ.  App.   129,  85 

lough,  23  Pa.  St.  440,  62  Am.  Dec.  347  S.  W.  37   (1905). 

(1854).  Virginia. — Hopper  v.  Com.,  6  Gratt. 

Texas. — Galveston,   H.   &   S.   A.   R.  684  (1849). 
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matter  peculiarly  for  the  determination  of  the  presiding  judge, 
guided  by  sound  reason,  and  his  decision  in  regard  thereto  is 
ordinarily  considered  as  final  and  not  the  subject  of  review  by  the 
appellate  court.^     That  his  conclusion  in  such  matters  is  accorded 


§  3714-1.  Alabama. — Shaneyfelt  v. 
State,  8  Ala.  App.  370,  62  So.  331 
(1913)  ;  McDonald  v.  State,  118  Ala. 
672,  23  So.  637  (1898);  Taylor  v. 
Corley,  113  Ala.  580,  21  So.  404 
(1897);  Anderson  v.  State,  104  Ala. 
83,  16  So.  108  (1893);  Huntsville 
Belt  Line  &  M.  S.  R.  Co.  v.  Corpen- 
ing,  97  Ala.  681,  12  So.  295  (1893)  ; 
Brassell  v.  State,  91  Ala.  45,  8  So. 
679  (1890);  Donnell  v.  Jones,  13 
Ala.  490,  48  Am.  Bee.  59  (1848); 
Towns  V.  Alford,  2  Ala.   378    (1841). 

California. — People  v.  Anthony 
(Cal.  App.  1913),  129  Pae.  968;  Peo- 
ple V.  Weber,  149  Cal.  325,  86  Pac. 
671  (1904);  People  v.  Nunley,  143 
Oal.  441,  76  Pac.  45  (1904)  ;  People 
V.  Gt^ldenson,  76  Cal.  328  19  Pac.  161 
(1888)  ;  People  v.  Fong  Ali  Sing,  70 
Cal.  8,  11  Pac.  323  (1886);  Morris 
V.  Lachman,  68  Oal.  109,  8  Pac.  799 
(1885). 

District  of  Columbia. — Holtzman  v. 
Douglass,  5  App.  D.  C.  397   (1895). 

Florida. — Anthony  v.  State,  44 
Pla.  1,  32  So.  818  (1903). 

Georgia. — H'gdon  v.  Williamson, 
140  Ga.  187,  78  S.  E.  767  (1913); 
McBride  v.  Georgia  Ry.  &  Electric 
Co.,  125  Ga.  515,  54  S.  E.  674  (1906)  ; 
Holmes  v.  Clisby,  131  Ga.  241,  48  S. 
E.  934,  104  Am.  St.  Rep.  103  (1904)  ; 
Rush  V.  Hill.  117  Ga.  722,  45  S.  E. 
42  (1903);  Cochran  v.  State,  113  Ga. 
736,  38  S.  E.  337  (1901)  ;  Howard  v. 
Johnson,  91  Ga.  319,  18  S.  E.  132 
(1893)  ;  Parker  v.  Georgia  Pac.  Ry. 
Co.,  83  Ga.  539,  10  S.  E.  233  (1889)  ; 
Cade  V.  Hatcher,  72  Ga.   359    (1884). 

Idaho. — McLean  v.  City  of  Lewis- 
ton,  8  Idaho  472,  69  Pac.  478   (1902). 

Illinois. — Riordan  v.  Chicago  City 
R.  Co.,  178  HI.  App.  323  (1913); 
45 


Pittsburgh  C.  C.  &  St.  L.  R.  Co.  v. 
Kinnare,  203  111.  388,  67  N.  E.  836 
(1903)  ;  Chicago  City  Ry.  Co.  v.  Ben- 
son, 108  111.  App.  193  (1903);  Crean 
V.  Hourigan,  158  111.  301,  41  N.  E. 
880  (1895);  Cassem  v.  Galvin,  158 
111.  30,  41  N.  E.  1087  (1895)  ;  Doran 
V.  Mullen,  78  111.  342  (1875);  Par- 
melee  V.  Austin,  20  111.  35  (1858); 
Williams  v.  Jarrot,  6  111.  (1  Gilman) 
130    (1844). 

Indiana. — Chicago  &  Erie  Ry.  Co.  v. 
Long,  16  Ind.  App.  401,  45  N.  E.  484 
(1896)  ;  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Anthony,  13  Ind.  App.  126,  38  N". 
E.  831  (1891);  Snyder  v.  Snyder,  50 
Ind.  492    (1875). 

Iowa. — Dunshee  v.  Standard  Oil  Co. 
(Iowa,  1914),  146  N.  W.  830;  State 
V.  Burns,  119  Iowa  663,  94  N.  W.  338 
(1903);  State  v.  Petersen,  110  Iowa 
648,  82  N.  W.  329  (1900);  State  v. 
Banerkemfer,  95  Iowa  562,  64  N.  W. 
609  (1895);  Graves  v.  Merchants'  & 
B.  Q.  Co.,  82  Iowa  637,  40  N.  W.  65, 
31  Am.  St.  Rep.  507  (1891)  ;  State  v. 
Watson,  81  Iowa  380,  46  N.  W.  868 
(1890);  State  v.  Pugsley,  75  Iowa 
742,  38  N.  W.  498  (1888)  ;  State  v. 
Bodekee,  34  Iowa  520   (1872). 

Kansas. — State  v.  McAnulty,  26 
Kan.  533   (1881). 

Maine. — State  v.  Benner,  64  M'e. 
267   (1874). 

Massachusetts. — Com.  \ .  Dorr,  316 
Mass.  314,  103  N.  E.  902  (1914); 
Green  v.  Gould,  3  Allen  465    (1862). 

Michigan. — People  v.  Frost  (Mich. 
1914),  146  N.  W.  174;  Burnham  v. 
Home  Ins.  Co.,  119  Mich.  588,  78  N. 
W.  653  (1899)  ;  Webb  v.  Feather  Es- 
tate, 119  Mich.  473,  78  N  W.  550 
(1899);  Dillon  v.  Pinch,  110  Mich. 
149,   67  N.   W.   1113    (1896);    Emlaw 
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so  mucli  weight  on  appeal  is  due  to  the  fact  that  owing  to  the 
various  circumstances  coming  within  his  observation  he  is  better 


V.  Travelers'  Ins.  Co.,  108  Mieh.  554, 
66  K  W.  469  (1894);  Lungerhausen 
V.  Crittenden,  103  Mich.  173,  61  N.  W. 
270  (1894);  Mason  v.  Partrick,  100 
Mich.  577,  59  N.  W.  239  (1894); 
Ulrieli  V.  People,  39  Mieh.  245  (1878). 

Alinnesota. — Couch  v.  Steele,  63 
Minn.  504,  65  N".  W.  946  (1896); 
Blakeman  v.  Blakeman,  31  Minn.  396, 
18  N.  W.  103  (1884)  ;  State  t.  Staley, 
14  Minn.   105    (Gil.   75)     (1869). 

Missouri. — State  v.  Woodward,  191 
Mo.  617,  90  S.  W.  90  (1905)  ;  State  v. 
Duestrow,  137  Mo.  44,  38  S.  W.  554, 
39  S.  W.  206  (1897);  Carder  v. 
Primm,  52  Mo.  App.  102  (1892);  St. 
Louis  &  I.  M.  R.  Co.  V.  Silver,  56  Mo. 
265  (1874)  ;  King  V.  Mittalberger,  50 
Mo.  182  (1872)  ;  State  v.  Hughes,  24 
Mo.  147   (1856). 

Nebraska. — Woodruff  v.  State,  73 
Neb.  815,  101  N.  W.  1114  (1904); 
Campion  v.  Lattimer,  70  Neb.  245,  97 
N.  W.  290  (1903)  ;  Edwards  v.  State, 
69  Neb.  386,  95  N.  W.  1038  (1903)  ; 
Welsh  V.  State,  60  Neb.  101,  82  N. 
W.  368  (1900);  Baum  Iron  Co.  v. 
Burg,  47  Neb.  21,  66  N.  W.  8  (1896)  ; 
St.  Paul  &  Marine  Ins.  Co.  v.  Gotthelf, 
35  Neb.  351,  53  N.  W.  137    (1893). 

Nevada. — ^Anderson  v.  Berrum,  36 
Nev.  463,  136  Pac.  973    (1914). 

New  Hampshire. — ^Steer  v.  Little, 
44  N.  H.  613  (1861);  Severance  v. 
Carr,  43  N.  H.  65   (1861). 

New  Jersey. — Luckenback  v.  Soiple, 
72  N.  J.  L.  476,  63  Atl.  244  (1906)  ; 
Trenton  Pass  Ey.  Co.  v.  Cooper,  60 
N.  J.  L.  219,  37  Atl.  730,  38  L.  R. 
A.   637,  64  Am.  St.  Rep.   592    (1897). 

New  York. — Duryea  v.  Vosburgh, 
49  Hun  609  (1888)  ;  Cheeney  v.  Ar- 
nold, 18  Barb.  434    (1854). 

North  Carolina. — McKeel  v.  Hollo- 
man,  163  N.  0.  132,  79  S.  E.  445 
(1913);  Crenshaw  v.  Johnson,  120 
N.  C.  270,  26  S.  E.  810  (1897). 


North  Dakota. — State  v.  Hazlett, 
14  N.  D.  490,  105  N.  W.  617    (1905). 

Ohio. — Deveaux  v.  Clemens,  17  Ohio 
Ct.  R.  33    (1898). 

Oklahoma. — Ellison  v.  Beannabia, 
4  Okla.  347,  46  Pac.  477    (1896). 

Oregon. — ^State  v.  Chee  Gong,  17 
Oreg.  635,  21  Pac.  882   (1889). 

Pennsylvania. — Bank  of  Northern 
Liberties  v.  Davis,  6  Watts  &  S.  285 
(1843). 

Rhode  Island. — Cole  v.  Barber,  33 
R.  L  414,  82  Atl.  139  (1912)  ;  Wilson 
v.  New  York,  N.  H.  &  H.  R.  Co.,  18 
R.  L  598,  29  Atl.  300  (1894);  State 
V.  Tracey,  13  R.  I.  316    (1878). 

South  Carolina. — Koon  v.  South- 
ern Ry.,  69  S.  C.  101,  48  S.  E.  86 
(1904);  Latimer  v.  Sovereign  Camp 
Woodmen  ol  the  World,  62  S.  C.  145, 
40  S.  E.  155  (1901)  ;  State  v.  March- 
banks,  61  S.  C.  17,  39  S.  E.  187 
(1901);  Spencer  Optical  Mfg.  Co.  v. 
Johnson,  53  S.  C.  533,  31  S.  E.  393 
(1898). 

South  Dakota. — Ganow  v.  Ashton 
(S.  D.  1913),  143  N.  W.  383;  Free- 
man V.  Huron,  10  S.  D.  368,  73  N.  W. 
360   (1897). 

Texas.~m\\  v.  State  (Tex.  Cr. 
App.),  77  S.  W.  808  (1903);  Harris 
V.  State,  37  Tex.  Cr.  R.  441,  36  S.  W. 
88  (1896);  Maloney  v.  Roberts,  32 
Tex.  136    (1869). 

Utah. — Rio  Grande  Western  Ry. 
Co.  V.  Utah  Nursery  Co.,  35  Utah 
187,  70  Pac.  859    (1902). 

Virginia. — Richmond  &  P.  Electric 
Ry.  Co.  V.  Rubin,  103  Va.  809,  47  S. 
E.  834  (1904);  Hausenfluck  v.  Com., 
85  Va.  703,  8  S.  E.  683    (1889). 

^Yashington. — Von  Tobel  v.  Stetson 
&  Post  Mill  Co.,  33  Wash.  683,  73 
Pac.  788    (1903). 

^Yisconsin. — Porath  v.  State,  90 
Wis.  537,  63  N.  W.  1061,  48  Am.  St. 
Rep.  954  (1895);  Proper  v.  State,  85 
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qualified  to  determine  whether  a  certain  question  should  be  allowed 
or  excluded  in  the  endeavor  to  discover  the  truth.  Having  in  view 
the  different  factors  which  may  influence  him  in  his  ruling  upon 
the  matter  and  which  are  peculiarly  apparent  to  him,  the  appellate 
tribunal  will  seldom  review  his  conclusion  in  regard  thereto. 

§  3715.  (Examination  of  Witnesses;  Direct  Examination; 
Leading  Questions) ;  Where  Facts  are  Assumed. —  A  question 
which  assumes  the  existence  of  facts  when  in  reality  they  have  not 
been  established  may  be  excluded  as  leading.^     If  counsel  were 


Wis.  615,  55  N.  W.  1035  (1S93); 
BaJier  v.  State,  69  Wis.  32,  33  N.  W. 
52  (1887)  ;  Eounds  v.  State,  37  Wis. 
45,  14  N.  W.  865    (1883). 

United  States. — Rainey  v.  Potter, 
120  Fed.  651,  57  C.  C.  A.  113  (1903)  ; 
Peters  v.  United  States,  94  Fed.  127, 
36  C.  C.  A.  105  (1899)  ;  St.  Clair  v. 
United  States,  154  U.  S.  134,  14  S. 
Ct.  1002,  38  L.  ed.  936  (1894)  ;  Union 
Pac.  Ky.  Co  v.  O'Brien,  49  Fed.  538, 
1  C.  0.  A.  354,  4  U.  S.  App.  221 
(1892)  ;  Sanger  v.  Flow,  48  Fed.  152, 
1  C.  C.  A.  56,  4  U.  S.  App.  32   (1891). 

§  3715-1.  Alabama. — Brannan  v. 
Henry,  142  Ala.  698,  39  So.  92,  110 
Am.  St.  Eep.  55  ( 1905 )  ;  Mann  v. 
State,  134  Ala.  1,  32  So.  704  (1903)  ; 
Louisville  &  N.  R.  Co.  v.  Banks,  133 
Ala.  471,  31  So.  573  (1903);  Green 
V.  State,  96  Ala.  39,  11  So.  478 
(1892). 

Arkansas. — State  v.  Hananer,  15 
Ark.  252   (1854). 

California. — People  v.  Fong  Ah 
Sing,  70  Cal.  8,  11  Pac.  333  (1886)  ; 
People  V.  Graham,  21  Cal.  361 
(1863). 

Connecticut. — Currelli  v.  Jackson, 
77  Conn.  115,  58  Atl.  763  (1904); 
Nesbit  V.  Crosby,  74  Conn.  554,  51  Atl. 
550  (1903);  Bassett  v.  Shares,  63 
Conn.  39,  27  Atl.  431    (1893). 

Florida.— Ta-jloT  v.  State,  49  Fla. 
69,  38  So.  380   (1906). 

Georgia. — ^Thompson  v.  Ray,  92  Ga, 
285,  18  S.  E.  59   (1893)  ;  Chattanooga 


R.  &  C.  R.  Co.  V.  Higgins,  89  Ga.  494, 
15  S.  E.  848   (1892). 

Illinois. — Hewitt  v.  Clark,  91  111. 
605  (1879);  Carpenter  v.  Ambroson, 
20  111.  170   (1858). 

Indiana. — Ohio  Oil  Co.  v.  Detamore, 
165  Ind.  243,  73  N.  E.  906  (1905); 
Higgins  V.  Quigley,  33  Ind.  App.  348, 
54  N.  E.  136  (1899)  ;  Delikes  v.  State, 
141  Ind.  23,  40  N.  E.  120  (1895)"; 
Jones  V.  Layman,  133  Ind.  569,  24  N. 
E.  363    (1890). 

Maryland. — Frank  Steel  Bren.  Co. 
V.  Washington  B.  &  A.  Elee.  R.  Co., 
120  Md.  419,  87  Atl.  838    (1913). 

Massachusetts. — White  v.  Boston, 
186  Mass.  65,  71  N.  E.  75   (1904). 

Michigan. — People  v.  Lange,  90 
Mich.  454,  51  K.  W  534   (1892). 

Mississippi. — Turney  v.  State,  8 
Sm.  &  M'.  104   (1847). 

Missouri. — Krupp  v.  Corley,  95  Mo. 
App.  640,  69  S.  W.  609  (1902)  ;  Bow- 
ard  V.  Bankers'  Union,  94  Mo.  App. 
442,  68  S.  W.  369  (1903);  Hollen- 
beck  V.  Missouri  Pac.  Ry.  Co.,  141  Mo. 
97,  38  S.  W.  723,  41  S.  W.  887  (1897). 
■  Nebraska. — Bennett  v.  McDonald, 
59  Neb.  334,  80  N.  W.  836  (1899), 
affirmed  60  Neb.  47,  83  N.  W.  110 
(1900). 

Nevada.- — Davis  v.  Cook,  14  Nev. 
265   (1879). 

New  Hampshire. — Page  v.  Parker, 
40  N.  H.  47  (1860). 

New  York. — Bernstein  v.  Lester,  84 
N.  Y.  Suppl.  496    (1904);    Smith   v. 
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permitted  to  interrogate  witnesses,  by  questions  incorporating  facts 
of  such  a  character,  a  witness  who  did  not  qualify  his  answer  by  a 
recognition  of  the  assumption  as  the  basis  of  his  reply  would  be 
considered  as  testifying  also  to  the  existence  of  the  facts  so  as- 
sumed.^ Furthermore  by  framing  questions  in  this  manner  coun- 
sel would  be  continually  impressing  upon  the  minds  of  the  jury 
that  certain  facts  existed  or  had  been  proved  when  in  reality  they 
were  controverted.  If,  however,  the  facts  thus  incorporated  are 
admitted  by  the  parties  a  different  situation  is  presented.^ 

§  3716.  (Examination   of   Witnesses;  Direct  Examination; 
Leading  Questions) ;  Introductory  to  Matters  at  Issue. —  It  is 

ordinarily  permissible  to  ask  questions,  which  may  perhaps  be 
characterized  as  leading,  where  they  are  preliminary  to  the  ma- 
terial matters  at  controversy.^     In  such  cases  the  purpose  of  the 


MeElwee,  35  Misc.  R.  787,  72  N.  Y. 
Suppl.  1129  (1901);  People  v.  Brow, 
90  Hun  509,  35  N.  Y.  Suppl.  1009 
(1895);  Bnglert  v.  Kruse,  8  N.  Y. 
St.  R.  375    (1887). 

North  Carolina. — Nelson  v.  Hunter, 
140  N.  C.  598,  53  S.  E.  439    (1906). 

Oregon. — Tenny  v.  Mulvaney,  8 
Oreg.  513   (1880). 

South  Dakota. — Fallon  v.  Rapid 
City,  17  S.  D.  570,  97  N.  W.  1009 
(1904);  State  v.  Dergland,  15  S.  D. 
638,  91  N.  W.  318    (1903). 

Utah. — State  v.  Winslow,  30  Utah 
406,  85  Pac.  433    (1906). 

Vermont. — Baker  v.  Sherman,  71 
Vt.  439,  46  Atl.  57   (1900). 

Wisconsin. — Klock  v.  State,  60  Wis. 
574,  19  N.  W.  543   (1884). 

2.  "  This  sort  of  assumption  is  one 
of  the  most  pernicious  forms  in  which 
the  vice  of  leading  questions  can  make ' 
its  appearance,  its  tendency  being  to 
induce  the  witness  to  adopt  the  theory 
of  the  facts  propounded  by  the  ex- 
aminer, and  shape  his  testimony  in  a 
■way  to  lend  support  to  that  theory. 
Even  an  honest  and  well  meaning 
•witness  may  sometimes  be  drnwn  by 
this  device  into  coloring  the  letter  if 


not  the  spirit  of  his  evidence  more 
highly  than  the  exact  truth,  sa  far 
as  his  knowledge  of  it  extends,  would 
warrant."  Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  794,  12  S.  E.  18 
( 1890 ) ,  per  Bleckley,  O.  J. 

3.  Erie  &  P.  Despatch  v.  Cecil,  112 
m.  180  (1884);  Willey  v.  Ports- 
mouth, 35  N.  H.  303  (1857)  ;  Hays  v. 
State  (Tex.  Or.  App.  1892),  20  S.  W. 
361. 

§  3716-1.  Indiana. — Suygart  v. 
Willard,  166  lud.  25,  76  N.  E.  755 
(1906). 

Iowa. — Shields  v.  Goffey,  9  Iowa  332 
(1859). 

Mississippi. — Stringfellow  v.  State, 
4  Cushm.  (Miss.)  157,  59  Am.  Dec. 
347    (1853). 

New  Hampshire. — See  Steer  v.  Lit- 
tle, 44  N.  H.  613    (1863). 

Neto  York. — Stuart  v.  Binsse,  10 
Bosw.  436  (1863);  People  v.  Mather, 
4  Wend.  229,  31  Am.  Dec.  122  (1830). 

Texas. — Tjong's  Adm'r  v.  Steiger,  8 
Tex.  400   (1852). 

Wyoming. — Jenkins  v.  State  (Wyo. 
1913),  134  Pac.  260. 

England. — ^NichoUs  v.  Dowding,  1 
Stark.  81,  18  R.  R.  746    (1815). 
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presiding  judge  is  to  expedite  the  trial  ty  dispensing  with  a  pro- 
tracted examination  in  regard  to  matters  which  are  introductory 
to  the  issues  between  the  parties.  The  exercise  of  his  power  for 
this  purpose  is  in  the  direction  of  the  furtherance  of  justice  and 
properly  within  his  administrative  duty.^ 

§  3717.  (Examination  of  Witnesses;  Direct  Examination; 
Leading  Questions) ;  Aiding  Recollection. —  Where  a  person's 
memory  is  exhausted  in  regard  to  a  matter,  concerning  which  his 
testimony  is  desired,  the  court  will,  in  some  instances,  permit  the 
use  of  a  leading  question,  for  the  purpose  of  aiding  and  stimulating 
his  recollection.^  The  presiding  judge,  however,  will  not  permit 
this  course  to  be  followed,  unless  he  is  satisfied  that  it  is  necessary 
in  the  interests  of  justice. 


"If  the  questions  relate  to  intro- 
ductory matter  and  be  designed  to 
lead  the  witness  with  the  more  expedi- 
tion to  what  is  material  to  the  issue, 
it  is  captious  to  object  to  it,  even  if  it 
be  leading."  People  v.  Mather,  4 
Wend.  (N.  Y.)  229,  247,  21  Am.  Dec. 
122  (1830),  per  Marey,  Sen. 

2.  §  544. 

§  3717-1.  Alabama.  —  Shaneyfelt 
V.  State,  8  Ala.  App.  370,  63  So.  331 
(1913)  ;  Mann  v.  State,  134  Ala.  1,  33 
So.  704  (1902);  Herring  v.  Skaggs, 
73  Ala.  446    (1883). 

Illinois. — Coon  v.  People,  99  111. 
368    (1881). 

Indiana. — Adams  v.  Harrold,  29 
Ind.  198    (1867). 

Iowa. — Lowe  v.  Lowe,  40  Iowa  220 
(1875). 

Massachusetts. — Com.  t.  Melley,  14 
Gray  39  (1859)  ;  Moody  v.  Eowell,  17 
Piclii.  490,  38  Am.  Dee.  317  (1835). 

Michigan-. — Dillon  v.  Finch,  110 
Mich.  149,  67  N.  W.  1113  (1896); 
Stone  V.  Standard  L.  &  A.  Ins.  Co., 
71  Mich.  81,  38  N.  W.  710    (1888). 

New  Hampshire. — Huckins  v.  Peo- 
ples' Mnt.  F.  I.  Co.,  31  N.  H.  338 
(1855). 

New  York. — De  Kremen  v.  Clothier, 
109   App.   Div.   481,    96   N.   Y.    Suppl. 


535  (1905) ;  CXHagan  v.  Dillon,  76  N. 
Y.  170  (1879)  ;  Cheney  v.  Arnold,  18 
Barb.  434  (1854). 

Rhode  Island. — Warren  v.  Warren, 
33  R.  I.  71,  80  Atl.  593    (1911). 

South  Oarolina.—See  State  v.  John- 
son, 43  S.  C.  123,  20  S.  E.  988   (1895). 

Texas.— Wilson  v.  State  (Tex.  Cr. 
1913),  154  S.  W.  571;  Gulf  C.  &  S.  F. 
E.  Co.  V.  Hall,  34  Tex.  Civ.  App.  535, 
80  S.  W.  133  (1904);  Hartsfield  v. 
State   (Or.  App.  1895),  39  S.  W.  777. 

Wisconsin. — Samson  v.  Ward,  147 
Wis.  48,  132  N.  W.  629  (1911)  ;  Born 
V.  Uosenow,  84  Wis.  620,  54  N.  W. 
1089    (1893). 

United  States. — Hyde  v.  United 
States,  235  U.  S.  347,  32  S.  Ot.  793, 
56  L.  ed.  1114  (1912). 

EnglanA — Acerro  v.  Petroni,  1 
Stark.  100  (1815)  ;  Oourteen  v.  Touse, 
1  Gamp.  143   (1807). 

"  The  rule  is  plain ;  its  application 
is  not  always  evident.  You  are  first 
to  test  the  witness'  own  knowledge  or 
recollection  of  the  time  by  questions 
necessary  for  that;  if  his  memory  is 
at  fault,  you  may  suggest  contempor- 
aneous events,  with  a  view  to  stimu- 
late or  fix  his  recollection."  State  v. 
Jeandell,  5  Harr.  Del.  475  (1854),  per 
Harrington,  J. 
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§  3718.  (Examination  of  Witnesses;  Direct  Examination; 
Leading  Questions) ;  Where  Witness  Hostile  to  Party  Produc- 
ing Him. —  Where  a  witness  is  clearly  hostile  to  the  party  by 
whom  he  is  produced,  or  appears  to  be  withholding  evidence,  the 
presiding  judge  will  allow  the  counsel  of  such  party  more  latitude 
in  respect  to  questions,  which  might  otherwise  be  excluded  as  lead- 
ing. This  situation  frequently  occiirs  in  the  case  of  witnesses 
called  by  the  state  to  testify  in  criminal  prosecutions,  when,  owing 
to  their  friendship  for  the  accused,  they  are  unwilling  to  testify 
against  him.  In  all  such  cases,  of  apparent  hostility  or  unwilling- 
ness, the  presiding  judge,  may  as  a  matter  of  sound  administration, 
permit  leading  questions  to  be  asked,  as  an  aid  in  eliciting  the 
truth.^    In  such  cases  the  qiiestion  can  not  be  subject  to  the  objec- 


§  3718-1.  Aiabama. — ^Mann  v. 
State,  124  Ala.  1,  33  So.  704    (1902). 

Georgia. — Durham  v.  State,  70  Ga. 
264    (18S3). 

Illinois. — Chicago  &  Ex.  R.  Co.  v. 
Walker,  118  111.  App.  397  .(1905); 
Doner  v.  People,  92  111.  App.  43 
(1900)  ;  McDonald  v.  People,  49  111. 
App.  357  (1893);  Meixsell  v.  Feezor, 
43  111.  App.  180  (1892)  ;  Bradshaw  v. 
Combs,  102  111.  428   (1882). 

/ndiona.— 'Conway  v.  State,  118 
Ind.  483,  31  N.  E.  285  (1889)  ;  Wil- 
liams V.  Allen,  40  Ind.  395    (1873). 

loua. — State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541  (1900);  Rosen- 
thal T.  Bilger,  86  Iowa  246,  53  N.  W. 
255    (1892). 

Louisiana. — State  v.  Rosa,  36  La. 
Ann.  75    (1874). 

Massachusetts. — Com.  v.  Chaney, 
148  Mass.  6,  18  N.  E.  573  (1888); 
Moody  V.  Rowell,  17  Pick.  490,  28 
Am.  Dec.  317   (1835). 

Michigan. — Davis  v.  Buss  Mach. 
Works,  175  M'ich.  61,  140  N.  W.  986 
(1913)  ;  Gilbert  v.  Michigan  Cent.  R. 
Co.,  116  Mich.  610,  74  N.  W.  1010 
(1898)  ;  People  v.  Gillespie,  111  Mich. 
241,  69  N.  W.  490  (1896)  ;  People  v. 
Caldwell,  107  Mich.  374,  65  N.  W. 
213  (1895);  M'cBride  v.  Wallace,  62 
Mich.  451,  29  N.  W.  75   (1886). 


Minnesota. — State  v.  Newman,  93 
Minn.  393,  101  N.  W.  499    (1904). 

Missouri. — State  v.  Keith,  53  Mo. 
App.  383    (1893). 

Nebraska. — Ainlay  v.  State,  89  Neb. 
731,  132  N.  W.  120  (1911)  ;  Hackney 
V.  Raymond  Bros. -Clark  Co.,  75  N&b. 
793,  106  N.  W.  1016  (1906)  ;  Blair  v. 
State,  73  Neb.  501,  101  N.  W.  17 
(1904). 

New  York. — Wiener  v.  Mayer,  163 
App.  Div.  142,  147  N.  Y.  Suppl.  389 
(1914);  Smith  V.  Crocker,  3  App. 
Div.  471,  38  N.  Y.  Suppl.  368   (1896). 

Oklahoma. — Gardner  v.  State,  5 
Okla.  Cr.  531,  115  Pac.  607   (1911). 

South  Dakota.— rState  v.  Cambro, 
30  S.  D.  282,  105  N.  W.  241    (1905). 

Texas. — Jones  v.  State  (Tex.  Cr. 
1914),  163  S.  W.  81;  Burch  v.  State, 
49  Tex.  'CI-.  13,  90  S.  W.  168  (1905) ; 
Spiars  v.  State,  40  Tex.  Cr.  437,  50 
S.  W.  948   (1899);   Collisou  v.  State, 

37  Tex.  Cr.  211,  39  S.  W.  300  (1897)  ; 
ritzpatrick  v.  State,  37  Tex.  Or.  30, 

38  S.  W.  806  (1897)  ;  Taylor  v.  State, 
33  Tex.  App.  539,  3  S.  W.  753,  58  Am. 
Rep.  656   (1886). 

Vermont. — Childs  v.  Merrill,  66  Vt. 
302,  39  Atl.  533    (1894). 

Washington. — Hanson  v.  Columbia 
&  P.  S.  R.  Co.,  75  Wash.  343,  134 
Pac.  1058  (1913);  SUte  v.  Dalton, 
43  Wash.  278,  86  Pac.  590   (1906). 
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tion  of  being  suggestive  to  the  witness,  for  the  mind  of  the  latter 
under  these  circumstances  would  naturally  not  be  susceptible  to 
any  suggestion  contained  in  questions  propounded  to  him  by  coun- 
sel for  that  party. 

§  3719.  (Examination  of  Witnesses;  Direct  Examination; 
Leading  Questions) ;  Children,  Illiterate  and  Weak  Minded  Per- 
sons, etc. —  Another  instance  of  where  the  rule,  excluding  leading 
questions,  is  relaxed  occurs  in  the  case  of  children,^  feeble  minded,^ 
aged,^  or  illiterate  persons,*  and  foreigners  with  a  limited  or  im- 
perfect knowledge  of  the  English  language.^     Much  the  same  rea- 


England. — Price  v.  Manning,  42  Cli. 
D.  372,  37  W.  R.  785,  58  L.  J.  Ch. 
649,  61  L.  T.  537  (1889)  ;  R.  v.  Chap- 
man, 8  C.  &  P.  539  (1838)  ;  Parkin  v. 
Moon,  7  C.  &  P.  409   (1836). 

"  If  the  witness  is  from  any  cause 
adverse  to  the  party  calling  him,  the 
same  reason  which  authorizes  and 
sanctions  cross-examination,  more 
or  less  vigorous,  equally  requires  it 
■when  the  party  finds  that  the  witness 
whom  the  necessities  of  his  ease  have 
compelled  him  to  call  is  adverse  in 
feeling,  is  reluctant  to  disclose  what 
he  knows,  is  evasive  or  false.  Im- 
portant as  interrogation  may  be,  if 
the  witness  is  friendly,  to  remove  un- 
certainty a.nd  indistinctness,  and  to 
give  fullness  and  clearness,  doubly  im- 
portant is  it,  if  the  witness  be  dis- 
honest and  adverse,  to  extract  from 
reluctant  lips  facts  concealed  from 
sympathy,  secreted  from  interest,  or 
withheld  from  dishonesty.  Cross-ex- 
amination may  be  as  necessary  to 
elicit  the  truth  from  one's  own  as 
from  one's  opponent's  witness."  State 
V.  Benner,  64  Me.  267,  279  (1874),  per 
Appleton,  C.  J. 

§  3719-1.  CoZorodo.— Ehrhardt  v. 
People,  51  Colo.  206,  117  Pac.  164 
(1911). 

Florida.— 'E,\\\s  v.  State,  25  Fla.  702. 
6  So.  768   (1889). 

Indiana. — Poison  v.  State,  137  Ind. 
619,  35  N.  E.  907   (1893). 


Iowa. — State  v.  Drake,  138  Iowa 
539,  105  N.  W.  54  (1906). 

Massachusetts. — Moody  v.  Rowell, 
17  Pick.  490,  28  Am.  Dec.  317   (1835). 

Texas.— Gr3.h.am  v.  State  (Tex.  Cr. 
1914),  163  S.  W.  723;  Ham  v.  State, 
—  Tex.  Cr.  — ,  78  S.  W.  929    (1904). 

Compare. — Sullivan  v.  Sullivan,  48 
111.  App.  435   (1892). 

2.  State  V.  Simes,  13  Idaho  310,  85 
Pac.  914  (1908);  Strnad  v.  William 
Messer  Co.,  142  N.  Y.  Suppl.  314 
(1913);   Armstead    v.   State,   32   Tex. 

App.  51,  3  S.  W.  627   (1886). 

3.  Gray  v.  Kelley,  190  Mass.  184, 
76  N".  E.  724  (1906). 

4.  Caiifomia. — People  v.  Harland, 
133  Cal.  16,  65  Pac.  9   ( 1901 ) . 

Plorida.—'Ems  v.  State,  25  Fla.  703, 
6  So.  768   (1889). 

Michigan. — People  v.  Bernor,  115 
Mich.  693,  74  K  W.  184   (1898). 

Oklahoma. — Ellison  v.  Beannabia,  4 
Okla.  347,  46  Pac.  477    (1896). 

Oregon. — State  v.  Oden  (Oreg. 
1914),  138  Pac.   1083. 

Texas. — Rodrignez  v.  State,  23  Tex. 
App.  503,  5  S.  W.  255    (1887). 

5.  Indiana. — People  v.  Jensen,  137 
Ind.  711,  33  .ISr.  W.  811    (1887). 

Iowa. — Christensen  v.  Tliompson, 
123  Iowa  717,  99  N.  W.  591  (1904)  ; 
Kruse  v.  Seiffert  &  Weiss  Lumber  Co., 
108  Iowa  353,  79  N.  W.  118    (1899). 

Michigan. — ^Ashlund    r.   Calumet   & 
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son  as  permits  leading  questions  to  be  asked  where  the  memory  is 
exhausted  also  exists  in  the  case  of  children,  weak  minded  and 
illiterate  persons  and  the  like.  In  the  former  case  the  mind  does 
not  retain,  imaided,  a  present  recollection  of  the  matter,  and  the 
question  is  permitted  for  the  purpose  of  stimulating  the  recollec- 
tion. In  the  latter  case  the  mind  does  not,  because  of  the  presence 
of  some  one  of  the  conditions  mentioned,  comprehend  the  matter 
under  investigation,  and  the  question  is  allowed  for  the  purpose  of 
stimulating  the  mind  to  a  realization  and  understanding  thereof 
so  that  the  witness  may  answer  the  question  more  intelligently.  In 
all  such  cases  the  expediency  of  permitting  questions  to  be  asked  in 
this  form  is  a  matter  for  the  presiding  judge  to  determine,  guided 
by  sound  reason. 

§  3720,  (Examination  of  Witnesses) ;  Use  of  Memoranda  to 
Refresh  Memory.-: —  The  mind  of  a  witness  will  frequently  not 
contain  a  present  recollection  of  some  past  event  or  transaction. 
Where  such  a  situation  arises  the  presiding  judge  may  permit  the 
use  of  memoranda  by  a  vsdtness  for  the  purpose  of  refreshing  his 
mind  and  reviving  his  recollection.* 

§  3721.  (Examination  of  Witnesses) ;  Cross  Examination; 
Right  of. —  The  right  to  cross  examine  a  witness,  after  he  has 
been  examined  in  chief,  is  one  which  is  undisputed,*  aijd  if,  after 

H.  M.  Co.    (Mich.  1913),  143  N.  W.  Kansas. — Jackson    County    Comr's 

633.  V.  Craft,   6  Kan.   145    (1870). 

Oklahoma. — ^Ellison     v.    BeannEibia,  Kentucky. — Thompson  v.  Boston,  1 

4  Okla.  347,  46  Pac.  477   (1896).  Duv.  389   (1865). 

Teacas. — Navarro  v.   State,   24  Tex.  Louisiana. — Succession     of     Town- 

App.  378,  6  S.  W.  543    (1887);   Rod-  send,    40    La.    Ann.    66,    3    So.    483 

riguez  v.  State,  23  Tex.  App.  503,  5  (1888). 

S.  W.  355   (1887).  Michigan. — ^Heath    v.    Waters,    40 

OoOTpore.—Craddiok  V.  State,  48  Tex.  Mich.  457   (1879). 

Cr.  385,  88  S.  W.  347   (1905).  Mississippi. — ^Mask     v.     State,     33 

§  3720-1.     §  3506,  et  seq.  Miss.  405   (1856). 

§  3721-1.  Alabama.  —  Bruce  v.  Montana. — Mahoney  v.  Butte  Hard- 
Barnes.  20  Ala.  319   (1852).  ware  Co.,  19  Mont.  377,  48  Pac.  545 

Arkansas. — Thompson    v.     Haislip,  ( 1897 ) . 

14  Ark.  330   (1853).  New    Jersey. — Newcomb    v.    Doun- 

California. — Graham     v.     Larimer,  man,  13  N.  J.  L.  135   (1833). 

83  Cal.  173,  33  Pac.  386   (1890).  New     Yorfc.— Willis    v.     Green,     1 

/Himois.— Whiteman    v.    People,    83  Wend.  78    (1838). 

111.  App.  369    (1899).  Oregon. — Asliley     &     Rummclin     v. 
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lie  has  testified  on  direct  examination,  no  opportunity  therefor  is 
afforded  as  in  case  of  his  death  ^  or  illness,^  or  where  a  party  to 
the  proceeding  refuses  to  answer,*  or  from  some  other  cause,  ^  his 
testimony  will  be  rejected.  The  mere  appearance  and  swearing 
of  a  witness,  however,  when  no  testimony  is  given  by  him,  is  fre- 
quently not  regarded  as  conferring  any  such  right,^  and  this  result 
of  course  follows  in  those  jurisdictions  where  the  cross-examination 
of  a  witness  is  limited  by  the  direct  examination. 

The  cross-examination  of  witnesses  has  long  been  regarded  as 
a  most  effective  means  of  discovering  the  truth. 

A  clever  examiner  in  chief  will  endeavor  to  bring  out  in  the  most 


Himmelfarb  (Oreg.  1913),  133  Pac. 
771. 

See  §  378. 

"  It  appears  by  the  record  that  the 
court  refused  to  permit  any  cross-ex- 
amination whatever  to  be  made.  The 
rule  on  this  subject  is  almost  with- 
out exception,  and  is  founded  in  both 
reason  and  the  clearest  principles 
of  justice,  that  an  examination  in 
chief  of  a  witness  by  a  party,  carries 
with  it  the  right  to  a  cross-examina- 
tion by  the  adverse  party,  the  object 
being  to  elicit  the  whole  truth  in  re- 
gard to  the  particular  subject  of  in- 
vestigation before  the  court."  Mask 
V.  State,  32  Miss.  405,  426  (1856), 
per  Fisher,  J. 

"  The  common  law  rule  on  this 
subject  was  stated  by  Lord  EUenbor- 
ough,  in  Cazenove  et  al.  v.  Vaughn,  1 
Maule  &  Selw.  4,  that  no  evidence 
shall  be  admitted  but  what  is  or 
might  be,  under  the  examination  of 
both  parties;  that  it  was  agreeable 
to  common  sense,  that  what  was  im- 
perfect, and  but  half  of  an  examina- 
tion, should  not  be  used  in  the  same 
way  as  if  it  was  complete.  But  that 
if  the  adverse  party  has  had  liberty 
to  cross-examine,  and  has  not  exercised 
it,  the  case  is  then  the  same,  in  effect, 
as  if  he  had  cross-examined,  other- 
wise the  admissibility  of  the  evidence 
would  be  made  to  depend  upon   his 


pleasure  whether  lie  will  cross-exam- 
ine or  not."  Kissam  v.  Forrest,  25 
Wend.  (N.  Y.)  651,  653  (1841),  per 
Nelson,  C.  J. 

2.  Sperry  v.  Moore's  Estate,  42 
Mich.  353,  4  N.  W.  13  (1880)  ;  Peo- 
ple V.  Cole,  43  N.  "X.   508    (1871). 

3.  Cole  V.  People,  3  /.ans.  (N.  Y.) 
370    (1869). 

4.  Howard  v.  Chamberlain,  64  Ga. 
684  (1880);  Heath  v.  Wafers,  40 
Mich.  457    (1879). 

5.  People  v.  Cole,  43  N.  Y.  508 
(1871);  Clements  v.  Benjamin,  12 
Johns.    (N,  Y.)    299    (1815). 

Compare. — Scott  v.  MoCann,  76 
Md.   47,   24   Atl.   536    (1893). 

6.  Alabama. — Toole  v.  Nichol,  43 
Ala.   406    (1869). 

Arkansas. — Austin  v.  State,  14 
Ark.  555    (1854). 

Georgia. — Brown  v.  State.  38  Ga. 
199   (1859). 

Missouri. — Harris  v.  Quincy,  0.  & 
K.  C.  R.  Co.,  115  Mo.  App.  527.  91 
S.  W.   1010    (1906). 

Pennsylvania. — Ellwaker  v.  Buck- 
ley, 16  Serg.  &  E.   72    (]827). 

Compare. — 'Lunday  v.  Thomas,  26 
Ga.  537  (1858);  Aiken  v.  Cato,  33 
Ga.  154  (1857);  Mason  v.  Southern 
Ry.  Co.,  58  S.  C.  70,  36  S.  E.  440, 
53  L.  R.  A.  913,  79  Am.  St.  Rep.  826 
(1900). 
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impressive  way  sucli  facts  as  are  of  benefit  to  the  party  he  is  acting 
for  and  to  cover  over  defects  and  discrepancies  in  his  testimony 
so  as  to  make  the  most  favorable  impression  upon  the  tribunal. 
The  testimony  thus  given  may  seem  to  be  convincing.  At  the 
hands,  however,  of  a  cross-examiner  able  to  discern  the  weak 
points  in  the  evidence  thus  furnished,  the  witness  may  be  made  to 
stand  before  the  court  in  a  different  light.  Facts  may  thus  be  more 
fully  disclosed,  bias  of  the  witness  may  be  made  apparent,  his 
credibility  may  be  attacked  and  in  many  ways,  by  the  arts  of  a 
clever  cross-examiner,  much  may  be  brought  out  in  the  line  of  truth 
which  will  enable  the  tribunal  to  better  administer  justice  in  re- 
spect to  the  matters  involved.'' 


7.  "  I  have  been  thus  particular  in 
planting  the  power  of  cross-examina- 
tion upon  a  foundation  laid  in  au- 
thority because  of  the  sacred  charac- 
ter of  that  right.  The  power  of 
cross-examination  is  the  most  effica- 
cious test  which  the  law  has  devised 
for  the  discovery  of  truth.  Without 
it  viva  voce  examinations,  and  more 
particularly  examinations  by  com- 
mission, would  be  very  unsafe.  The 
ingenious  witness,  or  still  more  in- 
genious examiner-in-chief,  might  eas- 
ily evade  the  truth  and  at  the  same 
time  avoid  tlie  pains  and  penalties 
of  perjury.  The  right  to  be  con- 
fronted vfith  the  witness,  and  to  sift 
the  truth  out  of  the  mungled  mass 
of  ignorance,  prejudice,  passion,  and 
interest,  in  which  it  is  very  often  hid, 
is  among  the  very  strongest  bulwarks 
of  justice."  McCleskey  v.  Leadbet- 
ter,  1  Ga.  551,  555  (1846),  per  Nis- 
bet,  J. 

"  How  often  is  testimony  which, 
■nhen  just  delivered,  appears  con- 
clusive and  irrefragible,  entirely 
frittered  away  by  this  process, — so 
much  so,  that  a  witness  well  sifted 
not  unfrequently  proves  more 
against  than  in  favor  of  the  party 
that  produces  him.  If  one  eye-wit- 
ness be  worth  more  than  ten  hearsay 
witnesses,  a   still  higher  value  must 


be  set  on  proofs  made  in  presence  of 
both  parties,  compared  with  ex  parte 
declarations.  In  one  way  the  whole 
truth  comes  out;  in  the  other,  no 
more  than  it  may  suit  the  witness 
or  his  friend  to  have  disclosed. 
The  not  being  under  oath,  al- 
though it  serious  objection  is  not 
with  me  the  greatest,  because,  ad- 
mitting everything  said  to  be  true, 
so  long  as  it  is  in  the  absence  of  one 
and  at  the  solicitation  of  the  other 
party,  it  should  go  for  nothing.  In 
what  way  the  will  was  extorted, 
what  menaces  were  used,  why  he  was 
afraid  of  being  murdered  »  *  * 
with  many  other  inquiries  which  a 
public  examination  might  have  sug- 
gested, would  have  afforded  the  jury 
a  much  fairer  means  of  arriving  at 
the  truth.''  Jackson  v.  Kniffen,  2 
John.  (N.  Y.)  31,  35  (1806),  per 
Thompson,  J. 

"  All  trials  proceed  upon  the  idea 
that  some  confidence  is  due  to  hu- 
man testimony,  and  that  this  confi- 
dence grows  and  becomes  more  stead- 
fast in  proportion  as  the  witness  has 
been  subjected  to  a  close  amd  search- 
ing cross-examination;  and  this  be- 
cause it  is  supposed  that  such  an  ex- 
amination will  expose  any  fallacy 
that  may  exist  in  the  statement  of 
the  witness,  or  any  bias  that  mighb 
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§  3722.  (Examination  of  Witnesses;  Cross  Examination); 

Scope  of;  General  Rule. —  The  question  whether  the  cross-exam- 
ination of  a  witness  must  be  limited  to  those  matters  concerning 
which  he  has  been  examined  in  chief  or  may  extend  to  any  facts 
in  the  case  which  are  relevant  and  may  be  a  part  of  the  opponent's 
case  is  one  upon  which  the  decisions  are  not  tmiform.  The  great 
weight  of  authority,  however,  although  there  are  several  decisions 
to  the  contrary,^  supports  the  doctrine  that  it  is  so  limited  and  that 


operate  to  make  him  conceal  the 
truth;  and  trials  are  appreciated  in 
proportion  as  they  furnish  the  op- 
portunities for  such  critical  examina- 
tions." State  V.  Morris,  84  N.  C. 
756,  764   (1881),  per  Ruffin,  J. 

§  3722-1.  Georjrta.— News  Pub.  Co. 
V.  Butler,  95  Ga.  559,  23  S.  E.  282 
(1895). 

Louisiana. — State  v.  Monroe,  133 
La.  612,  63  So.  241  (1913);  King  v. 
Aikens,  33  La.  Ann.  1057  (1881); 
State  V.  Thomas,  33  La.  Ann.  349 
(1880). 

Maine. — See  Falmouth  v.  Inhabi- 
tants of  Windham,  63  Me.  44   (1873). 

Michigan. — Ireland  v.  Cincinnati, 
W.  &  M.  R.  Co.,  79  Mich.  163,  44  N. 
W.  426  (1890).  See  Campau  v. 
Dewey,  9  Mich.  381   (1861). 

Mississippi. — Mask  v.  State,  32 
Miss.   405    (1856). 

Missouri. — Walter  v.  Haeffner,  51 
Mo.  App.  46  (1892);  Jones  v.  Rob- 
erts, 37  Mo.  App.  163  (1889); 
Brown  v.  Burrus,  8  Mo.  26  (1843); 
Page  V.  Kankey,  6  Mo.  433   (1840). 

New  York. — People  v.  Pindar,  210 
K.  Y.  191,  104  N.  E.  133  (1914)  ;  Pul- 
ton Bank  v.  Stafford,  3  Wend.  483 
(1839).  Compare. — Moore  v.  Stand- 
ard Oil  Co.,  155  App.  Div.  375,  140  N. 
Y.  Suppl.  53   (1913). 

South  Carolina. — Brown  v.  Foster, 
41  S.  C.  118,  19  S.  E.  299  (1894); 
Kibler  v.  Mcllwain,  16  S.  C.  550 
(1882). 

"  When  a  party  places  a  witness 
upon  the  stand  to  testify  to  facts 
which  tend  to  support  his  side  of  the 


issue  involved,  and  questions  him 
concerning  such  facts,  it  is  the  right 
of  the  opposite  party,  on  cross-ex- 
amination, to  go  as  fully  into  the 
subject  as  may  be  necessary  to  draw 
from  the  witness  all  he  may  know 
concerning  the  transaction  about 
which  he  has  testified,  and  to  put  be- 
fore the  jury  any  pertinent  facts 
which  will  have  a  tendency  to  con- 
trovert the  testimony  which  has  been 
given  by  the  witness  in  favor  of  the 
party  calling  him.  A  more  restricted 
rule  renders  cross-examination  in 
many  cases  nearly  valueless,  and  en- 
ables a  party,  by  careful  questions  to 
his  witness,  to  give  to  the  jury  a  one- 
sided and  partial  view  of  the  facts 
within  the  knowledge  of  the  witness, 
and  effectually  to  preclude  the  oppo- 
site party  from  supplementing  the 
witness'  statement  with  the  further 
facts  within  his  knowledge  concern- 
ing the  same  transaction,  unless  he 
shall  make  the  witness  his  own,  in 
which  case  he  is  supposed  to  vouch  for 
him  as  credible,  and  has  also  less  pri- 
vilege of  searching  examination." 
Detroit  cSi;  M.  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99,  109  (18G8),  per  Cooley, 
C.  J. 

"  The  general  rule  as  laid  down  in 
all  the  elementary  writers  is,  that 
the  cross-examination,  like  the  exami- 
nation in  chief,  may  be  co-extensive 
with  the  issue,  and  that  it  is  not  con- 
fined merely  to  matters  brought  out 
by  the  direct  examination."  Mask  v. 
State,  33  Miss.  405,  427  (1856),  per 
Fisher,  J. 
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if  a  party  desires  to  examine  a  witness  as  to  any  other  matter  he 
can  only  do  so  by  calling  him  as  his  own  witness  at  the  proper 
time.^     This  rule  is  not  generally  construed  as  meaning  that  a 


2.  Alabama. — Bell  v.  Chambers,  38 
Ala.  660  (1863).  Compare. — Fralick 
V.  Presley,  39  Ala.  457,  65  Am.  Dec. 
413    (1856). 

Arkansas. — Austin  v.  State,  14  Ark. 
555    (1854). 

California. — People  v.  Peterson,  17 
Oal.  App.  734,  121  Pae.  703  (1912)  ; 
People  V.  Denby,  108  Cal.  54,  40  Pac. 
1051  (1895);  People  v.  Miller,  33 
Cal.  99  ( 1867 )  ;  Landsberger  v.  Gor- 
ham,  5  Cal.  450   (1855). 

Colorado. — Gankyo  Mitsunaga  v. 
People,  54  Oolo.  102,  129  Pac.  341 
(1913);  Tourtelotte  v.  Brown,  1 
Colo.  App.  408,  29  Pac.  130  (1893). 

Connecticut. — State  Bank  v.  Water- 
house,  70  Conn.  76,  38  Atl.  904,  66 
Am.  St.  Rep.  83  (1897);  State  v. 
Smith,  49  Conn.  376    (1881). 

District  of  Columbia. — Woodbury  v. 
District  of  Columbia,  5  Mackey  137 
(1886). 

Florida. — Hampton  v.  State,  50 
Fla.  55,  39  So.  431  (1905)  ;  Schley  v. 
State,  48  Fla.  53,  37  So.  518  (1904)  ; 
Fields  V.  State,  46  Fla.  84,  35  So. 
185  ( 1903 )  ;  Adams  v.  State,  28  Fla. 
511,  10  So.  106    (1891). 

Illinois. — People  v.  Darr,  263  111. 
202,  104  N.  E.  389  (1914)  ;  People  v. 
Barrett,  361  111.  232,  103  N.  E.  969 
(1914);  Kellan  v.  Kellan,  358  111. 
356,  101  N.  E.  614  (1913);  Jones  v. 
Chicago,  206  111.  374,  69  N.  E.  64 
(1903);  Lloyd  v.  Thompson,  5  in. 
App.  90  (1879)  ;  Drohn  v.  Brewer,  77 
111.  380  (1875)  ;  Staflfard  v.  Fargo,  35 
111.  481   (1864). 

Indiana. — Chandler  v.  Beal,  132 
Ind.  596,  33  N,  E.  597  (1893)  ;  John- 
son V.  Wiley,  74  Ind.  333  (1881); 
Hunsinger  v.  Hofer,  110  Ind.  390,  11 
N.  E.  463  (1887);  Patton  v.  Hamil- 
ton, 13  Ind.  256    (1859).     See  Gem- 


mill  V.  State,  16  Ind.  App.  154,  43  N. 
E.  909  (1896). 

Iowa. — ^Cash  v.  Dennis,  159  Iowa 
18,  139  N.  W.  920  (1913);  Bowsher 
7.  Chicago  B.  &  Q.  R.  Co.,  113  Iowa 
16,  84  N.  W.  958  (1901);  Kelly  v. 
Stone,  94  Iowa  316,  63  N.  W.  842 
(1895);  Halley  v.  Gregg,  82  Iowa 
633,  48  N.  W.  974  (1891)  ;  Cokely  v. 
State,  4  Iowa  477   (1857). 

Kansas. — Kuhn  v.  Johnson,  91  Kan. 
188,  137  Pae.  990  (1914);  State  v. 
Hoerr,  88  Kan.  573,  139  Pac.  153 
(1913);  Lawder  v.  Henderson,  36 
Kan.  754,  14  Pac.  164  (1887)  ;  Pros- 
ser  V.  Pretzel,  8  Kan.  App.  856,  55 
Pac.  854  ( 1899 )  ;  Maier  v.  Randolph, 
33  Kan.  340,  6  Pac.  635  (1885)  ;  Sum- 
ner V.  Blair,  9  Kan.  521   (1873). 

Louisiana. — State  v.  Taylor,  45  La, 
Ann.  1303,  14  So.  36  (1893);  State 
V.  Wright,  40  La.  Ann.  589,  4  So.  486 
(1888). 

Maryland. — Hogerstown  Brew.  Co. 
V.  Gates,  117  Md.  348,  83  Atl.  570 
(1913)  ;  Griffith  V.  Diffendorfer,  50 
Md.  466    (1879). 

Minnesota. — Beaulieu  v.  Parsons, 
3  Minn.  37    (1858). 

Missouri. — State  v.  Nibarger  (Mo. 
1914),  164  S.  W.  453;  Posch  v.  South- 
ern Elec.  R.  Co.,  76  Mo.  App.  601 
(1898). 

Montana. — ^Smith  v.  Zimmer.  48 
Mont.  333,  137  Pac.  538  (1914).  Com- 
pare.— Jorgenson  v.  Butte  &  M.  C.  Co., 
13  Mont.  388,  34  Pac.  37  (1893). 

Nebraska. — Easton  v.  Snyder 
Trimble  Co.  (Neb.  1913),  143  N.  W. 
695;  Citiens'  Bank  v.  Emley,  76  Neb. 
794,  107  N.  W.  1014  (1906);  Atwo'd 
V.  Marshall,  53  Neb.  173,  71  N.  \'\'. 
1064  (1897);  Boggs  v.  Tliompson,  13 
Neb.  403,  14  N.  W.  393    (1883). 
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witness  cannot  be  cross-examined  as  to  a  particular  subject  only  to 


Nevcida. — Buckley  v.  Buckley,  14 
Nev.  262   (1879). 

Neio  Jersey. — Donnelly  v.  State,  26 
iST.  J.  L.  463   (1857). 

Worth  Carolina. — See  State  v.  Al- 
len, 107  N.  C.  805,  11  S.  E.  1016 
(1890). 

North  Dakota. — Examine  State  v. 
Pancoast,  5  N.  D.  516,  67  N.  W.  1053, 
35  L.  E.  A.  518    (1896). 

Oklahoma. — Woods  v.  Faurot,  14 
Okla.  171,  77  Pao.  346   (1904). 

Oregon. — State  v.  Savage,  36  Oreg. 
191,  60  Pac.  610   (1900). 

Pennsylvania. — Smith  v .  Cunning- 
ham PiaJio  Co.,  339  Pa.  496,  86  Atl. 
1067  (1913)  ;  Cramer  v.  Aluminum 
Co.,  239  Pa.  130,  86  Atl.  654  (1913)  ; 
Illig  V.  Monongahela  Natural  G.  Co., 
238  Pa.  334,  86  Atl.  196  (1913)  ;  Ful- 
ton V.  Central  Bank,  93  Pa.  St.  112 
(1879);  Helser  v.  McGratli,  48  Pa. 
St.  396  (1865)  ;  Mitchell  v.  Welch,  17 
Pa.  St.  339,  55  Am.  Dec.  557  (1851)  ; 
Floyd  V.  Bovard,  6  Watts  &  S.  75 
(1843). 

Rhode  Island. — Ralph  v.  Taylor,  33 
E.  I.  503,  83  Atl.  379  (1912);  State 
V,  Ballou,  20  E.  I.  607,  40  Atl.  861 
(1898). 

South  Dakota. — ^Boucher  v.  Clark 
Pub.  O.,  14  S.  D.  73,  84  N.  W.  237 
(1900)  ;  Wendt  V.  Chicago  St.  P.  M. 
&  0.  Ey.  Co.,  4  S.  D.  476,  57  N.  W. 
226    (1893). 

Texas. — Johnson  v.  State  (Tex.  Cr. 
1914),  162  S.  W.  512;  Washington  v. 
State.  17  Tex.  App.  197    (1884).      • 

Vermont. — State  v.  Hopkins,  50  Vt. 
316    (1877). 

West  Virginia. — State  v.  Hatfield, 
48  W.  Va.  561,  37  S.  E.  626  (1900). 

Wisconsin. — Dixon  v.  Eussell,  156 
Wis.  161,  145  N.  W.  761  (1914); 
Stubbingg  v.  Curtis,  109  Wis.  307,  85 
N.  W.  325    (1901). 

United  States. — Illinois  Cent.  Ey. 
Co.  V.  Nelson,  312  Fed.  69   (C.  C.  A. 


1914)  ;  Kettenback  v.  IT.  S.,  203  Fed. 
377,  120  C.  C.  A.  505  (1913)  ;  Mont- 
gomery V.  Aetna  Life  Ins.  Co.,  97  Fed. 
913,  38  C.  C.  A.  553  (1899);  Safter 
V.  United  States,  87  Fed.  329,  31  C. 
C.  A.  1  (1898);  Houghton  v.  Jones, 
1  Wall.  702,  17  L.  ed.  503  (1863); 
Philadelphia  &  T.  E.  Co.  r,  Stimpson, 
14  Pet.  448,  10  L.  ed.  535   (1840). 

Canada. — ^Morrison  v.  Delorimier, 
16  Low,  Can.  Jur,  137    (1870). 

"  The  appellee  had  not  asked  the 
witness  any  question  concerning  the 
conversation  called  for  by  plaintiff's 
cross-examination,  and  the  witness 
had  not  stated  it.  The  appellant  had 
no  right,  therefore,  to  elicit  that  con- 
versation upon  cross-examination,  for 
it  was  not  a  matter  brought  out  upon 
the  examination  in  chief.  It  is  well 
settled  that  a  cross-examination  must 
be  confined  to  the  subject-matter  of 
the  original  examination.''  Johnson 
V.  Wiley,  74  Ind.  233,  337  (1881), 
per  Elliott,  J. 

"  The  rule  has  been  long  settled, 
that  the  cross-examination  of  a  wit- 
ness must  be  limited  to  the  matters 
stated  in  his  direct  examination.  If 
the  adverse  party  desires  to  examine 
him  as  to  other  matters,  he  must  do 
so  by  calling  the  witness  to  the  stand, 
in  the  subsequent  progress  of  the 
cause."  Hoiighton  v.  Jones,  1  Wall. 
(U.  S.)  702,  706,  17  L.  ed.  503 
(1863),  per  Mr.  Justice  Field. 

"A  party  has  no  right  to  cross-ex- 
amine any  witness  except  as  to  facts 
and  circumstances  connected  with  the 
matters  stated  in  his  direct  examina- 
tion. If  he  wishes  to  examine  him  to 
other  matters,  he  must  do  so  by  mak- 
ing the  witness  his  own,  and  calling 
him,  as  such,  in  the  subsequent  pro- 
gress of  the  cause."  Philadelphia  & 
T.  E.  Co.  V.  Stimpson,  14  Pet.  (U.  S.) 
448,  461,  10  L.  ed.  535  (1840),  per 
Mr.  Justice  Story. 
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the  extent  that  it  has  been  gone  into  on  the  direct  examination,  for 
if  a  matter  is  touched  upon  there,  as  for  instance  part  of  a  conver- 
sation or  transaction,^  a  legitimate  subject  for  cross-examination 
is  thus  presented  in  so  far  as  the  matter  may  constitute  a  unity.* 
It  is  often  difhctilt  to  determine  just  how  far  the  cross-examination' 
of  a  witness  may  proceed  before  the  limit  has  been  reached  or 
passed.  In  each  case  the  question  must  be  determined  by  the  pre- 
siding judge  in  the  exercise  of  sound  discretion.^ 


3.  See  §  3725. 

4.  "  It  is  true,  as  appellee's  counsel 
assert,  that  the  English  rule  respect- 
ing cross-examinations  has  been  modi- 
fied by  the  courts  of  this  country,  and 
that  a  cross-examination  must,  un- 
der the  American  rule,  be  confined  to 
the  subject-matter  of  the  examination 
in  chief.  Subject-matter  is  not,  how- 
ever, to  be  given  such  a  narrow  and 
restricted  meaning  as  that  ascribed 
to  it  by  counsel.  Facts  and  circum- 
stances connected  with  the  subject 
may  be  asked  for  and  called  out  upon 
cross-examinaton,  and  the  cross-ex- 
amining party  cannot  be  restricted  to 
mere  parts  of  a  general  and  continu- 
ous subject  which  constitute  a 
Unity."  De  Haven  v.  De  Haven,  77 
Ind.  236,  239  (1881),  per  Elliott, 
C.  J. 

5.  "  It  is  not  always  easy  to  deter- 
mine the  precise  point  beyond  which 
a  cross-examination  should  not  be  al- 
lowed to  proceed.  The  general  rules 
upon  the  subject  are  plain  enough; 
but  the  difficulty  lies  in  the  just  ap- 
plication of  them  to  given  cases. 
Thus  it  is  ■M'ell  settled  that  a  witness 
cannot  be  cross-examined,  it  objec- 
tion is  made,  except  as  to  facts  and 
circumstances  connected  with  matters 
testified  to  by  him  on  his  direct  ex- 
amination. But  it  is  sometimes  diffi- 
cult to  say  whether  a  given  fact  or 
circumstance  is  connected  with  a  mat- 
ter previously  stated  by  him  in  the 
sense  of  this  rule.  If  the  broadest 
latitude  be  given  to  the  rule,  a  cross- 


examination  might  extend  to  the 
whole  case,  for  all  the  facts  of  a  case 
may  be  siid  to  have  a  certain  connec- 
tion with  each  other.  This  rule  is, 
therefore,  qualified  by  another,  which 
is  equally  well  settled.  It  is,  that  a 
party  who  has  not  yet  opened  his  own 
case  cannot  be  allowed  to  introduce 
it  by  a,  cross-examination  of  the  wit- 
ness of  his  adversary.  In  most  cases, 
doubtless,  guided  by  these  rules,  a 
court  will  be  able  to  prescribe  with 
accuracy  the  limits  to  a  cross-exami- 
nation; yet  it  frequently  happens 
that  both  sides  of  a  ease  stand,  in 
part,  upon  common  territory;  or  are 
founded  in  part  upon  the  same  or 
cognate  facts.  In  such  cases  it  is  im- 
possible to  adhere  strictly  to  the  one 
rule  without  violating  the  other,  for 
the  question  put  may  apply  equally 
to  new  matter  and  to  matter  already 
stated,  or  at  least  it  may  be  difficult 
to  decide  whether  it  does  or  does  not. 
Of  this  class  of  cases  the  present  ia 
an  example.  The  question  put  to  the 
witnesses  Borland  and  Greer,  on  cross- 
examination,  had  they  been  allowed 
by  the  court,  would,  doubtless,  have 
elicited  matter  connected  with  the 
plaintiff's  possession  of  the  property 
in  question,  and  therefore  his  title  to 
it,  within  the  meaning  of  the  rule  first 
noticed;  but  it  is  equally  certain  that 
the  matter  so  elicited  would  have 
been  connected  with  the  defendant's 
case  within  the  meaning  of  the  rule 
last  noticed.  Where  such  are  the  con- 
ditions, the  cause  to  be  pursued  must 
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Writings. —  The  cross-examination  of  a  witness  as  to  writings 
must  depend  upon  the  rule  in  the  particular  jurisdiction  respecting 
the  scope  of  the  cross-examination,  permitting  an  inquiry,  of  course, 
as  to  the  remainder  of  a  writing  which  is  a  unity  and  which  has 
been  referred  to  in  part  only  on  the  direct  examination.** 

§  3723.  (Examination  of   Witnesses;  Cross  Examination); 

Scope  of;  A  Matter  of  Administration. —  The  scope  and  extent 
of  the  cross-examination  of  a  witness  is  largely  a  matter  of  admin- 
istration by  the  presiding  judge.^     It  is  a  question  for  him  to 


inevitably  be  left  to  the  discretion  of 
the  judge  below,  and  his  ruling  can- 
not be  regarded  as  a  legitimate  sub- 
ject for  a  bill  of  exceptions."  Thorn- 
ton V.  Hook,  36  Cal.  233,  337  (1868), 
per  Sanderson,  J. 

6.  See  §  3735. 

§  3723-1.  Alahama. — ^Aachen  & 
Munich.  T.  I.  Co.  v.  Arabian  T.  G. 
Co.  (Ala.  App.  1914),  64  So.  635; 
Hill  V.  State,  146  Ala.  51,  41  So.  621 
(1906)  ;  Birmingham  v.  Ey.  &  Elec- 
tric Co.  V.  Mason,  144  Ala.  387,  39 
So.  590  (1905)  ;  Carmichael,  In  re,  36 
Ala.  514    (1860). 

Arkansas. — King  v.  State,  100 
Ark.  160,  153  S.  W.  990  (1913); 
Hughes  V.  State,  70  Ark.  430,  68  S. 
W.  676    (1903). 

California. — People  v.  Rader,  136 
Cal.  253,  68  Pac.  707  (1903);  San- 
dell  V.  Sherman,  107  Cal.  391,  40 
Pac.  493  (1895)  ;  City  of  Santa  Ana 
V.  Harlin,  99  Cal.  538,  34  Pac.  224 
(1893);  Brumagim  v.  Bradshaw,  39 
Cal.  34    (1870). 

Connecticut. — Roy  v.  Moore,  85 
Conn.  159,  83  Atl.  233  (1912)  ;  State 
V.  McGowan,  66  Conn.  392,  34  Atl. 
99  (1895);  Chapman  v.  Loomis,  36 
Conn.  459    (1870). 

Illinois. — McEniry  v.  Tri-City  Ey. 
Co.,  179  111.  App.  153  (1913)  ;  Chi- 
cago City  Ry.  Co.  v.  Creech,  207  111. 
400,  69  N.  E.  919  (1904);  City  of 
Spring  Valley  v.  Gavin,  183  Ijl.  232, 


54  N.  W.  1035  (1879);  City  of 
Spring  Valley  v.  Gavin,  81  111.  App. 
456,  aff'd  54  N.  E.  1035,  183  111.  232 
(1899)  ;  McCarty  v.  Chicago,  B.  &  Q. 
R.  Co.,  34  111.  App.  373  (1889); 
Birmingham  Fire  Ins.  Co.  v.  Pulver, 
126  111.  329,  18  N.  B.  804,  9  Am.  St, 
Rep.  598    (1888). 

Indiana. — Swygart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755  (1906)  ;  Heath 
V.  Sheetz,  164  Ind.  665,  74  N.  E.  505 
( 1905 )  ;  Payne  v.  Goldback,  14  Ind. 
App.  100,  43  N.  E.  643  (1896)  ;  Gil- 
liland  v.  State,  13  Ind.  App.  651,  43 
N.  E.  238  (1895)  ;  Chicago  &  E.  R. 
Co.  v.  Barnes,  10  Ind.  App.  460,  38 
N.  E.  438  (1894);  Westbrook  v. 
Aultman,  Miller  &  Co.,  3  Ind.  xipp. 
83,  38  N.  E.  1011    (1891). 

Indian  Territory.  —  Wilson  v. 
United  States,  5  Ind.  T.  610   (1904). 

Iowa. — Taylor  v.  Wildman  (Iowa 
1914),  145  N.  W.  449;  Bailey  v. 
Bailey,  94  Iowa  598,  63  N.  W.  341 
(1895). 

Kansas. — ^Hamilton  v.  Miller,  46 
Kan.  486,  36  Pac.  1030    (1891). 

Kentucky. — Fuqua  v.  Common- 
wealth, 118  Ky.  578,  26  Ky.  Law 
Rep.  420,  81  S.  W.  923    (1904). 

Louisiana. — State  v.  Rodriguez, 
115  La.  1004,  40  So.  438  (1906); 
State  V.  Haab,  105  La.  230,  29  So. 
735    (1901). 

Maryland. — Eegester  v.  Eegester, 
104  Md.  1,  64  Atl.  286  (1906). 
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determine  in  each  case,  guided  by  sound  reason.  Ordinarily  much 
latitude  will  be  given.  The  apparent  knowledge  of  the  witness, 
accompanied  by  an  evident  inclination  to  withhold  it  from  the 
court,  his  power  to  understand  the  situation  and  remember  facts, 
his  interest  or  bias  and  the  like  are  all  factors  which  will  be  con- 
sidered by  the  presiding  judge  in  this  connection,  having  in  view 
in  each  case,  the  discovery  of  the  truth.  According  as  the  necessi- 
ties of  the  case  may  seem  to  him  to  require,  he  may  limit  or  extend 
the  scope  of  the  cross-examination.  If,  in  his  judgment,  it  is  being 
unreasonably  protracted  he  may  refuse  to  permit  it  to  be  further 
extended ;  ^  if  on  the  other  hand  he  deems  it  essential  to  the  dis- 
covery of  truth,  he  may  allow  a  wider  latitude.^ 


Massachusetts.    —    Schmidt  v. 

Schmidt,  216  Mass.  572,  104  N.  E. 
474  (1914);  Taylor  v.  Scliofield,  191 
Mass.  1,  77  N.  E.  652  (1906)  ;  Munro 
V  Stowe,  175  Mass.  169,  55  N.  E. 
992  (1900);  Blaekington  v.  Johnson, 
126  Mass.  21  (1878);  Tuttle  v.  City 
of  Lawrence,  119  Mass.  276  (1876); 
Wallace  v.  Tauntor  St.  Ey.  Co.,  119 
Mass.  91  (1875);  Eand  v.  Inhabi- 
tants of  Newton,  6  Allen  38  (1863)  ; 
Hathaway  v.  Crocker,  7  Mete.  262 
(1843). 

Michigan. — Brown  v.  Harris,  139 
Mich.  373,  102  N.  W.  960  (1905); 
People  V.  Higgins,  127  Mich.  291,  86 
N.  W.  812  (1901)  ;  Bennett  v.  Eddy, 
120  Mich.  300,  79  N.  W.  481  (1899)  ; 
People  V.  Kindra,  103  Mich.  147,  60 
N.  W.  458  (1894);  People  v.  Becker, 
48  Mich.  43,  11  N.  W.  779    (1883). 

Minnesota.  —  State  v.  Finding 
(Minn.  1913),  144  N.  W.  142;  Gard- 
ner V.  Kellogg,  23  Minn.  463   (1877). 

Nebraska. — Barr  v.  Post,  56  Neb. 
698,  77  N.  W.  133  (1898)  ;  Atwood  v. 
Marshall,  52  Neb.  173,  71  N.  W.  1064 
(1897). 

New  York. — Nally  v.  Hitchcock,  47 
App.  Div.  633,  61  N.  Y.  Suppl.  963 
(1900);  Mason,  In  re,  60  Hun  46, 
14  N.  Y,  Suppl.  434  (1891)  ;  Ellis  v. 
Piirvis,  10  N.  Y.  St.  Rep.  628 
(1887);  McGuire  v.  People,  48  How. 


Pr.  517   (1874)  ;  Hardy  v.  Norton,  66 
Barb.  527    (1867). 

North  Dakota. — State  v.  Keilly,  25 
N.  D.  339,  141  N.  W.  720  (1913); 
State  V.  Foster,  105  N.  W.  938,  14  N. 
D.  561  ( 1905 )  ;  Schwoebel  v.  Fugina, 
104  N.  W.  848,  14  N.  D.  375    (1905). 

Ohio. — Schaal  v.  Heck,  17  Ohio 
Cir.  Ct.  38,  8  0.  C.  D.  596   (1894). 

Oregon. — State  v.  Mah.  Jim,  13 
Oreg.  235,   10  Pac.   306    (1886). 

Pennsylvania. — ^Bohan  v.  Borough 
of  Avoca,  154  Pa.  404,  36  Atl.  604 
(1893)  ;  Jackson  v.  Litch,  62  Pa.  St. 
451    (1869). 

Tennessee. — Carroll  v.  State,  11 
Lea  480  (1883)  ;  Jones  v.  State,  11 
Lea  468    (1883). 

Texas. — Stevens  v.  State,  7  Tex. 
App.  39   (1879). 

Vermont. — ^Miller  v.  Pearce,  86  Vt. 
333,  85  Atl.  620,  43  L.  R.  A.  (N.  S.) 
332    (1913). 

Washington. — Reynolds  v.  Pacific 
Car  Co.,  75  Wash.  1,  134  Pac.  513 
(1913);  Fleischner  v.  Beaver,  31 
Wash  6,  56  Pac.  840   (1899). 

Wisconsin. — ^McNair  v.  Rewey,  63 
Wis.  167,  33  N.  W.  339   (1885). 

United  States. — Stoun  v.  United 
States,  94  U.  S.  76,  24  L.  ed.  43 
(1876). 

2.  Colorado. — San  Miguel  Consol. 
Gold  Jl.  Co.  V.  Bonner,  33  Colo.  209, 
79  Pac.  1035    (1905). 
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§  3724.  (Examination  of  Witnesses;  Cross  Examination; 
Scope  of);  Leading  Questions. —  The  use  of  leading  questions 
in  the  cross  examination  of  a  witness  is  a  practice  which  is  allowed 
in  all  jurisdictions ;  without  dissent.^  The  fact  of  a  witness  having 
testified  in  behalf  of  a  party  to  an  action  pre-supposes  the  fact  of 
his  hostility  to  the  adverse  party.*  The  contrary  situation  may, 
however,  exist,  that  is  of  the  witness  being  hostile  to  the  party  by 


Illinois. — Spring  Valley  v.  Gavin, 
183  111.  332,  54  N.  E.  1035  (1899); 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Bai- 
ley, 43  111.  App.  293   (1893). 

Kentucky. — Fuqua  v.  Com.,  118 
Ky.  578,  81  S.  W.  933,  36  Ky.  L.  R. 
420    (1904). 

Louisiana. — State  v.  Rodriguez,  115 
La.   1004,  40  So.  438    (1906). 

Massachusetts. — ^Munro  v.  Stowe, 
175  Mass.  169,  55  N.  E.  992   (1900). 

Michigan. — Brown  v.  Harris,  139 
Mich.  372,  102  N.  W.  960   (1905). 

Nebraska. — Carlson  &  Hanson  v. 
Holm,  3  Neb.  (Unoff.)  38,  95  N.  W. 
1135    (1901). 

3.  California. — ^People  v.  Baldwin, 
117  Cal.  344,  49  Pac.  186  (1897); 
Jackson  v.  Feather  River  &  G.  W- 
Co.,  14  Cal.  18    (1859). 

Illinois. — Davids  v.  People,  193  111. 
176,  61  N.  E.  537    (1901). 

Kansas. — State  v.  Collins,  33  Kan. 
77,  5  Pac.  368  (1885)  ;  Central 
Branch  U.  P.  R.  Co.  v.  Andrews,  30 
Kan.  590,  3  Pac.  677   (1883). 

Louisiana. — State  v.  Brown,  111 
La.  170,  35  So.  501    (1903). 

Maryland. — Regester  v.  Regester, 
104  Md.  1,  64  Atl.  386   (1906). 

Massachusetts.  —  Hathaway  v. 
Crocker,  7  Mete.  263  ( 1843 )  ;  Per- 
kins v.  Adams,  5  Mete.  44  (1843). 

Michigan. — Coller  v.  Porter,  88 
Mich.  549,  50  N.  W.  658  (1891); 
People  V.  Gordon,  40  Mich.  716 
(1879). 

Nebraska. — Atwood  v.  Marshall,  52 
Neb.  173,  71  N.  W.  1004    (1897). 


New  York. — People  v.  Mullen,  163 
N.  Y.  313,  57  N.  E.  473   (1900). 

North  Dakota. — State  v.  Hazlett, 
14  N.  D.  490,  105  N.  W.  617   (1905). 

!7«a?i.^-Cahoon  v.  West,  20  Utah 
73,   57  Pac.  715    (1899). 

"  There  is  much  liberty  allowed  to- 
the  cross-examiner,  but  it  must  be 
utilized  bona  fide  for  the  purpose  of 
eliciting  the  truth  as  to  the  point  be- 
ing examined."  Ephland  v.  Missouri 
Pac.  Ry.  Co.,  57  Mo.  App.  147,  163 
(1894),  per  Ellison,  J. 

§  3724-1.  Indiana. — ^Vawter  v.  Ohio- 
&  M.  E.  Co.,  14  Ind.  174   (1860). 

Iowa. — Lowe  v.  Young,  59  Iowa 
364,  13  N.  W.  339    (1883). 

Massachusetts. — Moody  v.  Rowell, 
17  Pick.  490,  28  Am.  Dec.  317  (1835). 

Michigan. — People  v.  Considine, 
105  Mich.  149,  63  N.  W.  196   (1895). 

Mississippi. — ^Boles  v.  State,  34 
Miss.  445   (1853). 

Ohio. — Legg  v.  Drake,  1  Ohio  St. 
286    (1853). 

Texas. — Zavala  Land  &  W.  Co.  v. 
Tolbert  (Tex.  Civ.  App.  1914),  165 
S^  W.  38;  Finch  v.  State  (Tex.  Cr. 
1913),  158  S.  W.  510. 

United  States. — Mt.  Adams  &  E.  P. 
I  Ry.  Co.  V.  Lowery,  74  Fed.  463,  30 
C.  C.  A.  596,  43  U.  S.  App.  408  ( 1896 )  ; 
United  States  v.  Dickinson,  Fed.  Cas. 
No.  14,958  (1840);  Dawes  v.  Cor- 
coran, Fed.  Cas.  No.  3,664,  1  Cranch. 
C.   C.   137    (1803). 

England. — Parkin  v.  Moon,  7  C.  & 
P.  408    (1836). 

2.  Watts  V.  State,  8  Ala.  App.  115,. 
63  So.  15    (1913). 
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whom  he  is  called.  Under  such  circumstances  the  presiding  judge 
should  exercise  much  caution  in  permitting  the  use  of  leading  ques- 
tions and  may  prohibit  them  where  it  seems  apparent  to  him  that 
the  witness  is  more  friendly  and  anxious  to  testify  in  behalf  of  the 
adversary  of  the  party  calling  him  than  in  the  interest  of  the 
latter,^  as  in  such  a  case  practically  the  same  situation  would  exist 
as  warrants  the  exclusion  of  such  questions  on  direct  examination. 

§  3725.  (Examination    of    Witnesses;    Cross   Examination; 
Scope  of)  ;  Matter  not  Fully  Disclosed  on  Direct  Examination. — 

It  frequently  happens  that,  on  the  direct  examination  of  a  witness, 
as  to  a  conversation,  transaction  or  other  matter,  counsel  will  bring 
out  only  such  parts  as  may  be  most  favorable  to  the  party  he  repre- 
sents, omitting  many  details  which  may  tend  to  aid  the  adverse 
party.  This  may  be  done  either  consciously,  through  his  desire  to 
better  serve  his  client  or  unconsciously,  owing  to  the  fact  that  the 
latter  has  withheld  some  matters  from  him.  In  either  event  it  is 
the  right  of  the  cross-examiner  to  endeavor  to  have  the  tribunal 
put  in  possession  of  the  full  details  respecting  the  entire  conversa- 
tion or  transaction  and,  for  this  purpose,  he  will  be  permitted  to 
so  conduct  his  examination  of  the  vntness  as  will, bring  about  such' 
a  result.-' 

S.Moody     V.     Eowell,     17     Pick.  508     (1881);    Barker    v.    Blount,    63 

(Mass.)    490    (1835).  Ga.   423    (1879). 

§  3725-1.  Alabama.   —   Vinson     v.  Idaho. — State  v.  Webb,  6  Ida.  428, 

State    (Ala.  App.   1914),  64  So.  639;  55   Pac.  892    (1899). 

Letcher  v.  State,  145  Ala.  669,  39  So.  Indiana. — Osburn  v.  State,  104  Ind. 

922    (1906);   Allen  v.  State,  134  Ala.  262,  73  N.  E.  601    (1905);   Metzer  v. 

159,    33    So.    318     (1903);    Lainer   v.  State,  39  Ind.  596    (1872). 

Branch  Bank,  18  Ala.  625   (1851).  Iowa. — Hartman  Steel  Co.  v.  Hoag, 

California. — ^Brownlee     v.      Reiner,  104  Iowa  269,  73  N.  W.  611    ( 1897 )  ; 

147    Cal.    641,    83    Pac.    324    (1905);  Gaddis  v.  Lord,  10  Iowa  141    (1859). 

Estate  of  Hayden,  1  Cal.  App.  75,  81  Kansas. — 'McCluskey    v.    Cubbison, 

Pac.    668    (1905);    People   v.    Strong,  8  Kan.  App.  857,  57  Pac.  496   (1899). 

30  Cal.  151   (1866).  Kentucky. — O'Brien     v.     Com.,     89 

District     of     Columbia. — Bass     v.  Ky.   354,   11  Ky.  L.  Hep.  534,  12  S. 

United    States,    20    App.    D.    C.    233  W.  .471   (1889). 

(1903).  Louisiana. — State    v.    Nugent,    116 

Florida.— ^aXldjae.     v.      State,     41  La.  99,  40  So.  581    (1906). 

Pla.    547,   26    So.    713    (1899);    Wil-  Massachusetts. — Com.  v.  St.  Pierre, 

liams  V.  Dickenson,  38  Fla.  90,  9  So.  175  Mass.  48,  55  N.  E.  482   (1899). 

847    (1891).  Michigan. — People  v.   Warren,   123 

Georj/to.— Betts    v.    State,    66    Ga.  Mich.  504,  81  N.  W.  360,  80  Am.  St. 
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§  372G.  (Examination  of  Witnesses;  Cross  Examination; 
Scope  of) ;  Collater.al  and  Irrelevant  Facts. —  Whether  a  witness 
may  be  cross-examined  as  to  collateral  or  irrelevant  matters,  and 
if  so,  to  what  extent,  are  questions  for  the  determination  of  the  pre- 
siding judge.^     This  mode  of  interrogation  is  frequently  employed 


Eep.  583  (1899);  Dunbar  v.  McGill, 
64  Mich.  676,  31  N.  W.  578  (1887); 
Chandler  v.  Allison,  10  Mich.  460 
(1862). 

Missouri. — Drew  v.  Arnold,  85  Mo. 
128    (1884). 

Nehraska. — Walsh  v.  Peterson,  59 
Neb.  645,  81  N.  W.  853  (1900)  ; 
Campbell  v.  Holland,  22  Neb.  587, 
35  N.  W.  871    (1888). 

New   York. — Todd  v.  Vaughan,  90 
Hun  70,  35  N.  Y.  Suppl.  457   (1895). 
Pennsylvania. — Glenn    v.    Philadel- 
phia &  W.  C.  T.  Co.,  206  Pa.  135,  55 
Atl.  860    (1903). 

Texas. — Massey  v.  State,  1  Tex. 
App.  563   (1877). 

Utah. — Gaboon  v.  West,  20  Utah 
73,  57  Pac.  715   (1899). 

Wisconsin. — Baxter  v.  Krainik,  126 
Wis.  421,  105  N.  W.  803    (1905). 

United  States. — Home  Ben.  Ass'n 
V.  Sargent,  143  U.  S.  691,  12  S.  Ct. 
333,  35  L.  ed.  1160    (1893). 

'•  We  are  unable  to  determine  from 
the  record  that  the  plaintiff,  on  the 
direct  examination,  called  out  any 
conversation  in  relation  to  what  the 
plaintiff  had  said  to  said  witness 
about  the  property  belonging  to 
Veiths,  and  that  his  creditors  could 
hold  it.  If,  as  maintained  by  coun- 
sel, the  record  showed  a  partial  con- 
versation upon  this  subject,  elicited 
by  the  plaintiff,  there  is  no  question 
as  to  the  right  of  the  defendants  lo 
the  whole  of  such  conversation.  From 
the  record  before  us,  we  are  not  sat- 
isfied that  the  court  erred  in  refus- 
ing to  allow  the  question  to  be 
aslced."  Wilhelmi  v.  Leonard,  13  la. 
330,  335  (1863),  per  Baldwin,  C.  J. 
"The  defendant  had  the  right,  on 


cross-examination,  not  only  to  call 
out  any  fact  which  would  contradict 
or  qualify  any  particulo^r  facts  stated 
on  the  examination-in-chief,  but 
anything  which  would  tend  to  rebut 
or  modify  any  conclusioii  or  infer- 
ence resulting  from  the  facts  so 
stated,  and  therefore  to  show  that 
the  whole  transaction  connected  witli 
the  furnishing  of  these  articles,  did 
not  constitute  such  contract  as  that 
which  the  direct  evidence  of  this  wit- 
ness tended  to  prove;  but  he  could 
not  do  this,  nor  could  it  be  known 
whether  any  or  what  contract  would 
result,  and  the  cross-examination 
would  be  a  mere   farce,   if   he  could 

not   be   allowed   to   show   by   it   just 

what  the  whole  transaction  was,   so 

far  as  it  might  bo  within  the  knowl- 
edge of  the  witness."     Wilson  v.  Wa- 

gar,    36    Mich.   453,   457    (1873),   per 

Christiancy,  C.  J. 

§  3726-1.  Alahama.- — Empire     Coal 

Co.  V.  Gravlee,  9  Ala.  App.  G57,  64  So. 

307    (1914). 

California. — Coonan  v.  Loewenthal, 

139    Cal.    197,    61   Pac.    940    (1900); 

People  V.  Durrant,   116  Cal.  179,  48 

Pac.  75    (1897). 

District     of     Columbia.  —  United 

States     V.     Eliason,     7     Mack.     104 

(1889). 
Georgia. — Hart  v.  State   (Ga.  A.pp. 

1914),   80    S.    E     909;    City   Bank   v. 

Kent,  57  Ga.  383    (1876). 

Louisiana. — Schwing      v.      Dunlap, 

130    La.    498,    58    So.    163     (1912); 

State  V.  High,  116  La.  79,  40  So.  538 
(1906)  ;   Hall  v.  The  Chief  tan,  9  La. 

318    (1836). 

Maine. — State    v.    Rollins,    77    Me. 

380    (1885);    Rumsey    v.    Bragg,    35 
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for  the  purpose  of  affecting  the  credibility  of  the  witness.  Where 
he  appears  to  be  biased  or  prejudiced  such  inquiries  may  be  allowed 
for  the  purpose  of  testing  his  attitude  and  the  court  will  often 
times  permit  a  wide  range  of  interrogation  where  it  appears  to  be 
essential  to  the  discovery  of  truth.  A  question  in  respect  to  an 
irrelevant  or  collateral  matter  has  also  been  allowed  where  the 
cross-examiner  expresses  an  intention  of  showing  its  relevancy  at 
a  later  stage  of  the  proceedings.^ 

Where  no  good  result  can  apparently  he  obtained  by  questions  of 
this  character  they  should  not,  however,  be  allowed,^  as  for  instance 


Me.    116    (1853);    Norman  v.   Valen- 
tine,  15  Me.   36    (1838). 

Massachusetts. — Prescott  v.  Ward, 
10  Allen  303  (1865);  Com.  v. 
Sacket,  32  Pick.  394    (1839). 

Missouri. — Wells  v.  Missouri  Edi- 
son Elc.  Co.,  108  Mo.  App.  607,  84  S. 
W.  204  (1904)  ;  Young  v.  Smith,  25 
Mo.  341    (1857). 

Montana. — Snyder  v.  Chinook,  48 
Mont.  484,  138  Pac.  1090  (1914). 

Nebraska. — Catzmeyer  v.  Peterson, 
68  Neb.  832,  94  N.  W.  974  (1903); 
Carlson  &  Hanson  v.  Holm,  2  Neb. 
(Unoff.)    38,   95  N.   W.   1125    (1901) 

New  Jersey. — State  v.  Mor  (N.  J. 
L.  1914),  89  Atl.  755. 

New  York. — Le  Beau  v.  People,  34 
N.  Y.  223    (1866). 

Pennsylvania. — Drexler  v.  Borough 
of  Braddock,  238  Pa.  376,  86  Atl.  272 
(1913);  Clark  v.  Trinity  Church,  5 
Watts  &  S.  266   (1843). 

South  Carolina. — Jones  v.  McNeil, 
3  Bailey  466    (1831). 

Teajos.— Evansich  v.  Gulf  C.  &  S. 
F.  R.  Co.,  61  Tex.  24   (1884). 

Wisconsin. — Spear  v.  Sweeney,  88 
Wis.  545,  60  N.  W.  1060    (1894). 

United  States. — Wilmoth  v.  Hamil- 
ton, 127  Fed.  48,  61  C.  C.  A.  584 
(1904). 

"  So  far  as  the  cross-examination  of 
a,  witness  relates  either  to  facts  in 
issue  or  relevant  facts,  it  may  be 
pursued    by    counsel     as    matter    of 


right;  but  when  its  object  is  to  as- 
certain the  accuracy  or  credibility  of 
a  witness,  its  method  and  duration 
are  subject  to  the  discretion  of  the 
trial  judge,  and  unless  abused,  its  ex- 
ercise is  not  the  subject  of  review;  nor 
can  the  witness  be  cross-examined  as 
to  any  facts,  which,  if  admitted, 
would  be  collateral  and  wholly  irrele- 
vant to  the  matter  in  issue,  and 
which  would  in  no  way  affect  his 
credit."  Langley  v.  Wadsworth,  99  N. 
Y.   61,  63    (1885),  per  Danforth,  J. 

2.  CDonnell  v.  Segar,  25  Mich.  367 
(1872)  ;  Haigh  v.  Belcher,  7  C.  &  P. 
389   (1830). 

3.  Alabama. — Mitchell  v.  State,  94 
Ala.  68,  10  So.  518    (1891). 

California. — Bill  v.  Fuller,  146  Cal. 
50,  79  Pac.  .592    (1905). 

Colorado. — Eoesch  v.  Board  of 
Comr's,  11  Colo.  App.  280,  52  Pac. 
1035    (1898). 

Illinois. — Chicago  City  Ey.  Co.  v. 
Cooney,  196  111.  466,  63  N.  E.  1029 
(1902). 

Indiana. — Miller  v.  Dill,  149  Ind. 
336,  49  N.  E.  372    (1898). 

Iowa. — Morey  v.  Laird,  108  Iowa 
670,  77  N.  W.  835    (1899). 

Massachusetts. — Wood  v.  Willis, 
110   iliiss,   454    (1872). 

!\llchigan. — People  v.  Considine,  105 
Mich,  149,  63  N.  W.  196  (1895); 
Simon  v.  Home  Ins.  Co.,  58  Mich.  378, 
25  N.  W.  190   (1885). 
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Where  Facts  Aee  Assumed.  '     §§  3727,  3728 


where  they  are  impertinent  or  asked  merely  with  the  intention  of 
creating  a  prejudice  against  the  witness  or  the  party  by  whom  he 
is  called.* 

A  matter  of  administration. —  The  allowance  or  exclusion  of 
questions  as  to  irrelevant  facts  is  a  matter  of  administration  by 
the  presiding  judge,  in  the  exercise  of  sound  reason.^ 

§  3727.  (Examination  of  Witnesses;  Cross  Examination; 
Scope  of);  Where  Facts  are  Assumed. —  The  same  rule  applies 
here  as  on  direct  examination,^  viz.,  that  a  question  which  assumes 
the  existence  of  facts  which  have  not  been  proved  will  be  excluded.^ 

§  3728.  (Examination  of  Witnesses);  Redirect  Examination. 
—  After  the  cross-examination  of  a  witness  has  been  completed 


Missouri. — State  v.  Mattbews,  98 
Mo.  125,  10  S.  W.  144,  11  S.  W.  1135 
(1888). 

Nebraska. — Stough  v.  Ogden,  49 
Neb.  291,  68  N.  W.  516   (1896). 

New  York. — Jaeger  v.  Koenig,  30 
Misc.  R.  580,  63  N.  Y.  Suppl.  803 
(1900). 

Oregon. — Crossen  v.  Grandy,  43 
Oreg.  283,  70  Pac.  906  (1902)  ;  Hurst 
V.  Burnside,  13  Oreg.  520,  8  Pac.  888 
(1885). 

Texas. — Dallas  v.  Muncton,  37  Tex. 
Oiv.  113,  83  S.  W.  431  (1904) ;  O'Con- 
nor \.  State,  28  Tex.  App.  288,  13 
S.  W.  14   (1889). 

Vermont. — Watriss  v.  Trendall,  74 
Vt.  54,  52  Atl.  118    (1901). 

United  States. — Day  v.  Boston 
Belting  Co.,  Fed.  Gas.  No.  3,673 
(1853). 

4.  Alalama. — Louisville  &  N.  R. 
Co.  V.  Hall,  91  Ala.  112,  8  So.  371, 
34  Am.  St.  Rep.  863   (1890). 

Illinois.— Arnold  v.  Pfaff,  94  111. 
App.  461   (1901). 

Iowa. — State  v.  Case,  96  Iowa  264, 
65  N.  W.  149   (1895). 

Missouri. — Hancock  v.  Blackwell, 
139  Mo.  440,  41  S.  W.  205    (1897). 

New  York. — Mowbray  v.  Gould,  63 


App.  Div.  158,  71  N.  Y.  Suppl.  365 
(1901). 

United  States. — Day  v.  Boston  Belt- 
ing Co.,  F€d.  Oas.  No.  3,673    (1853). 

5.  People  V.  Warren,  259  111.  213, 
103  N.  E.  301  (1913);  Drew  v.  Car- 
roll, 130  Minn.  478,  139  N.  W.  953 
(1913)  ;  Young  v.  Corrigan,  308  Fed. 
431   (1913). 

"There  are  no  positive  and  fixed 
limits  to  a  cross-examination.  Mat- 
ters wliolly  irrelevant  are  of  course 
to  be  excluded;  but,  subject  to  that 
rule,  much  must  be  left  to  the  judg- 
ment and  discretion  of  tlie  court  un- 
der whose  supervision  the  trial  takes 
place."  Mayhew  v.  Thayer,  8  Gray 
(Mass.)  173,  176  (1857),  per '  Mer- 
rick, J. 

§  3727-1.     §  3715. 

2.  Ailabama. — Bostic  v.  State,  94 
Ala.  45,  10  So.  603    (1891). 

Illinois. — Balswic  v.  Balswic,  179 
111.  App.  118   (1913). 

Iowa. — ^State  v.  Curran,  51  Iowa 
113,  49  N.  W.  1006   (1879). 

Minnesota.— St.  Paul  &  S.  C.  R.  Co. 
V.  Mui-phy,   19   Minn.   500    (1873). 

Nebraska. — Levi  v.  State,  14  Neb. 
1,  14  N.  W.  543  (1883). 

New  York. — People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  132    (1830). 
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the  right  of  the  party  by  whom  he  was  called  to  re-examine  him 
within  proper  limits  is  recognized.  It  is  stated  generally  that  no 
right  exists  to  introduce  new  matter  at  this  stage  ^  as  it  is  con- 
sidered that  the  party  has  had  full  opportunity,  on  the  direct  ex- 
amination, to  bring  out  all  facts  which  are  material  and  relevant 
to  his  contention.  The  real  purpose  of  the  redirect  examination 
is  to  obtain  an  explanation  ^  of  statements  made  on  the  cross-exam- 


§  3728-1.  Finley  v.  West  Chicago 
St.  R.  Co.,  90  111.  App.  368  (1900); 
Struth  V.  Decker,  100  Md.  368,  59  Atl. 
737  (1905);  Cusick  V.  Whltcomb,  173 
Mass.  330,  53  N.  E.  815  (1899)  ;  Far- 
mers' Bank  v.  Saling,  33  Oreg.  394, 
54  Pac.  190   (1898). 

2.  Alabama. — Stamps  v.  Thomas, 
7  Ala.  App.  623,  63  So.  314  (1913); 
Schieffelin  v.  Schieffelin,  137  Ala.  14, 
38  So.  687  (1900)  ;  Dean  v.  Campbell, 
57  Ala.  373   (1876). 

Arkansas. — ^Standard  Life  &  A.  I. 
Co.,  66  Ark.  588,  53  S.  W.  49,  74  Am. 
St.  Rep.  113   (1899). 

California. — Hawes  v.  Germain 
Fruit  Co.  106  Cal.  441,  39  Pac.  853 
(1895). 

Connecticut. — Chatfield  v.  Bunnell, 
69  Conn.  511,  37  Atl.  1074    (1897). 

Florida. — Marlow  v.  State,  49  Fla. 
7,  38  So.  653    (1905). 

Illinois. — Wilson  v.  People,  94  111. 
299    (1880). 

Indiana. — ^Henshaw  y.  State,  147 
Ind.  334,  47  N.  E.  157  (1897)  ;  West- 
brook  V.  Aultman,  Miller  &  Co.,  3  Ind. 
App.  83,  28  N.  E.   1011    (1891). 

loioa. — State  v.  Manigan  (Iowa, 
1914),  145  N.  W,  869;  State  v.  Bone, 
114  Iowa  537,  87  N.  W.  507  (1901)  ; 
Kendall  v.  Albia,  73  Iowa  241,  34  N. 
W.  833    (1887). 

Louisiana. — State  v.  Robertson,  133 
La.  806,  63  So.  363  (1913);  State  v. 
Lyons,  113  La.  959,  37  So.  890 
(1904);  State  v.  McQueen,  108  La. 
410,  32  So.  413   (1902). 

Maryland. — Finch  v.  Nushler,  100 
Md.  458,  59  Atl.  1009   (1905);  Balti- 


more Belt  R.  Co.  V.  Sattler,  100  Md. 
306,  59  Atl.  654   (1905). 

Massachusetts. — Com.  v.  Burton, 
183  Mass.  461,  67  N.  E.  419  (1903)  ; 
Rumrill  v.  Ash,  169  Mass.  341,  47  N. 
E.  1017  (1897);  Com.  v.  Armstrong, 
158  Mass.   78,  32  N.  E.  1032    (1893). 

Michigan. — ^Musselman  Grocer  Co. 
V.  easier,  138  Mich.  34,  100  N.  W. 
997  (1904)  ;  People  v.  Mills,  94  M'ich. 
630,  54  N.  W.  488   (1893). 

Missouri. — Levels  v.  St.  Louis  &  H. 
Ry.  Co.,  196  Mo.  606,  94  S.  W.  275 
(1906). 

Nebraska. — Norfolk  Nat.  Bank  v. 
Job,  48  Neb.  774,  67  N.  W.  781 
(1896)  ;  Kay  v.  Noll,  20  Neb.  380,  30 
N.  W.  269   (1886). 

New  Hampshire. — State  v.  Saidell, 
70  N.  H.  174,  46  Atl.  1083,  85  Am. 
St.  Rep.  637    (1900). 

Neio  Mexico. — State  v.  Roberts  (N. 
M.  1914),  138  Pae.  308. 

New  York. — Hayes  v.  Meti'opolitan 
St.  Ry.-  Co.,  84  N.  Y.  Suppl.  371 
(1903)  ;  Lally  v.  Emery,  79  Hun  560, 

29  N.  Y.  Suppl.  888  (1894),;  Graves 
V.  Santway,  52  Hun  6l3,  6  N.  Y. 
Suppl.  892  (1889);  Richardson  v. 
Wilkins,  19  Barb.   510    (1853). 

North  Carolina. — State  v.  Orrell,  75 
N.  C.   317   (1876). 

North  Dakota. — State  v.  McGahey, 
3  N.  D.  293,  55  N.  W.  753   (1893). 

Rhode  Island. — State  v.  Babcock, 
25  R.  I.  234,  55  Atl.  685   (1903). 

South   Dakota. — Hebert   v.    Hebert, 

30  S.  D.  85,  104  N.  W.  911   (1905). 
Texas. — Brundige  *-.  State,  49  Tex. 

Cr.   596,  95   S.   W.   537    (1906);   Fitz- 
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ination  which  tend  to  create  doubts  and  to  contradict  matters 
drawn  forth  on  the  direct  examination.  Thus  it  is  permissible  to 
show  the  motive,  provocation,  or  reason  which  influenced  the  wit- 
ness in  respect  to  certain  statements  made  by  him,'^  or  to  further 
interrogate  him  as  to  new  matter  thus  disclosed,*  as  in  case  of  a 
conversation  or  transaction  to  bring  it  out  in  fuU.^     The  scope  and 


Patrick  v.  State,  37  Tex.  Cr.  20,  38 
S.  W.  806  (1897)  ;  Favors  v.  State, 
20  Tex.  App.  155    (1886). 

Vermont. — Baker  v.  Sherman,  71 
Vt.  439,  46  Atl.  57    (1900). 

Wisconsin. — Tuckwood  v.  Hant- 
horn,  67  Wis.  326,  30  N.  W.  705 
(1886). 

United  States. — Pullman  Palace 
Car  Co.  V.  Harkins,  55  Fed.  932,  17 
U.  S.  App.  22,  5  C.  C.  A.  326   (1893). 

3.  Alabama. — Sims  v.  State,  146 
Ala.  109,  41  So.  413   (1906). 

California. — People  v.  Darr,  3  Cal. 
App.  50,  84  Pac.  457  (1906);  MuUer 
V.  Hale,  138  Cal.  163,  71  Pae.  81 
(1902). 

Indiana. — Westbrook  v.  Aultman, 
Miller  &  Co.,  3  Ind.  App.  83,  28  N.  E. 
1011   (1891). 

Michigan.  —  Ives  v.  Tregent,  29 
Mich.  390  (1874). 

Nebraska. — ^CoUins  v.  State,  46  Neb. 
37,  64  N.  W.  432  (1895)  ;  Kay  v.  Noll, 
20  Neb.  380,  30  N.  W.  269   (1886). 

New  York. — James  v.  Ford,  16 
Daly  126,  9  N.  Y.  Suppl.  504  (1890)  ; 
Chellis  V.  Chapman,  52  Hun  613,  7 
N.  Y.  Suppl.  78   (1889). 

Texas. — Pecor  &  N.  T.  Ry.  Co.  v. 
Williams,  34  Tex.  Cr.  100,  78  S.  W. 
5   (1903). 

Wisconsin. — Grabowski  v.  State, 
126  Wis.  447,  105  N.  W.  805    (1905). 

4.  California. — California  Elec.  L. 
Co.  V.  California  Safe  D.  &  T.  Co.,  145 
Cal.  124,  78  Pae.  372   (1904). 

Connecticut.-^In  re  NichoUs,  78 
Conn.  429,  63  Atl.  610  (1905). 

Iowa. — Jeffrey  v.  Keokuk  &  D.  M. 
E.    Co.,    56    Iowa    546,    9    N.    W.    884 


(1881)  ;  Farmers'  &  Merchants'  Bank 
V.  Young,  36  Iowa  44    (1872). 

■Kansas. — Hamilton  v.  Miller,  46 
Kan.  486,  26  Pac.  1030  (1891)  ;  Kan- 
sas Pac.  E.  Co.  V.  Pointer,  9  Kan.  620 
(1872). 

Louisiana. — State  v.  Williams,  111 
La.  179,  35  So.  505    (1903). 

Massachusetts. — Com.  v.  Dill,  156 
Mass.  326,  30  N.  E.  1016   (1893). 

Michigan. — People  v.  Eobinson,  135 
Mich.  511,  98  N.  W.  13   (1904). 

Oregon. — Farmers'  Bank  v.  Baling, 
33  Oreg.  394,  54  Pac.' 190   (1898). 

Texas. — Bassham  v.  State,  38  Tex. 
622   (1873). 

Utah.— State  v.  McCoy,  15  Utah 
136,  49  Pac.  420   (1897). 

Vermont. — Lewis  v.  Crane  &  Sons, 
78  Vt.  216,  63  Atl.  60   (1905). 

Wisconsin. — Williams  v.  State,  61 
Wis.  281,  31  N.  W.  56   (1884). 

5.  Alabama. — Simmons  v.  State, 
145  Ala.  61,  40  So.  660  (1906)  ;  Hud- 
son V.  State,  137  Ala.  60,  34  So.  854 
(1903)  ;  Pittman  v.  Pittman,  124  Ala. 
306,  37  So.  342  (1900);  Bracken  v. 
State,  111  Ala.  68,  30  So.  636,  56  Am. 
St.  Eep.  23  (1895);  Louisville  &  N. 
E.  Co.  V.  Malone,  109  Ala.  509,  20  So. 
33   (1895). 

California. — People  v.  Smailman, 
55  Cal.  185   (1880). 

Illinois. — Chicago  City  Ey.  Co.  v. 
Lowitz,  119  111.  App.  300,  affd.  318 
HI.  34,  75  N.  E.  755    (1905). 

Indiana. — Breedlove  v.  Breedlove, 
27  Ind.  App.  560,  61  N.  E.  797  (1901). 

Iowa. — State  v.  Hudson,  110  Iowa 
663,  80  N.  W.  332   (1899). 

Kentucky.— Withers  v.  Eichardson, 
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extent  of  the  inquiries  which  will  be  permitted  at  this  stage  of  the 
proceedings  is  largely  a  matter  of  administration  by  the  presiding 
judge,®  even  as  to  questions  which  should  more  properly  have  been 
asked  on  the  direct  examination^ 

Leading  questions  will  ordinarily  be  excluded  on  redirect  exam- 
ination.* This,  however,  is  left  largely  to  the  presiding  judge  to 
determine  as  a  matter  of  sound  administration.® 

§  3729.  (Examination  of  Witnesses);  Examinations  Subse- 
quent to  Re-direct. —  After  the  re-direct  examination  of  a  witness, 
a  recross-examination  is,  in  some  cases,  permitted,^  as  where  new 


5  T.  B.  Mon.  94,  17  Am.  Dec.  44 
(1827). 

Massachusetts. — Quigley  v.  Baker, 
169  Mass.  303,  47  N.  E.  1007   (1897). 

Michigan.- — Lange  v.  Klatt,  135 
Mich.  363,  97  N.  W.  708  (1903)  ;  Wil- 
-kins  V.  Flint,  138  Mich.  362,  87  N. 
W.  195  (1901);  Wilcox  v.  Ney,  47 
Mich.  421,  11  N".  W.  225   (1882). 

Missouri. — State  v.  Oochran,  147 
Mo.  504,  49  S.  W.  558    (1899). 

t!ew  Hampshire. — State  v.  Saidell, 
70  N.  H.  174,  46  Atl.  1083,  85  Am.  St. 
Rep.  627   (1900). 

New  Jersey. — Doughty  v.  SomervlUe 

6  E.  R.  Co.,  22  N.  J.  L.  495    (1850). 
New     York. — Sexton     v.      Onward 

•Const.  Co.,  93  App.  Div.  143,  87  N.  Y. 
Suppl.  550  (1904);  People  v.  Buch- 
anan, 145  N.  Y.  1,  39  N.  E.  846 
(1895);  Clift  V.  Jloses,  113  N.  Y. 
426,  20  N.  E.  392    (1889). 

Ohio. — Finnegan  v.  Sullivan,  18 
Ohio  C.  C.  R.  876   (1894). 

Texas. — Renfro  v.  State,  42  Tex.  Or. 
App.  393,  56  S.  W.  1013    (1900). 

Washington. — Latimer  v.  Baker,  35 
Wash.  192,  64  Pac.  899   (1901). 

Compare. — ^Harty  v.  Malloy,  67 
Conn.  339,  35  Atl.  359  (1896)  ;  Mott 
V.  Detroit,  G.  H.  &  M.  Ry.  Co.,  130 
Mich.  127,  79  N.  W.  3    (1899), 

6.  Alabama. — Mann  v.  State.  134 
Al.T.  1,  33  So.  704    (1902). 

California. — People  v.  Majoine,  144 
Cal.  303,  77  Pac.  953    (1904). 


Illinois. — McEniry  v.  Tri-City  Ry. 
Co.,   179  III.  App.   153    (1913)." 

Indiana. — Warden  v.  Nolan,  10  Ind. 
App.  334,  37  N".  E.  821    (1904). 

Massachusetts. — McLean  v.  Paine, 
181  Mass.  287,  63  N.  E.  883    (1902). 

Minnesota. — First  Nat.  Bank  v. 
Strait,  75  Minn.  396,  78  N.  W.  101 
(1899). 

Nebraska. — George  v.  State,  61  Neb. 
669,  85  N.  W.  840   (1901). 

New  York. — Gleason  v.  Metropoli- 
tan St.  Ry.  Co.,  99  App.  Div.  309,  90 
N.  Y.  Suppl.  1025    (1904). 

7.  Georgia. — Kidd  v.  State,  101  Ga. 
538,  38  S.  E.  990    (1897). 

Kentucky. — Chesapeake  &  0.  R.  Co. 
V.  Lynch,  38  Ky.  L.  R.  467,  89  S.  N. 
517    (1905). 

Louisiana. — State  v.  Lyons,  113  La. 
959,  37  So.  890    (1904). 

Michigan. — Hemmens  v.  Bently,  33 
Mich.  89    (3875). 

Utah.— ShSifer  v.  Russell,  28  Utah 
444,  79  Pac.  559    (1905). 

8.  Sager  v.  Samson  Min.  Co.  (Mo. 
App.  1914),  163  S.  W.  763;  Anderson 
V.  Berrum,  36  Nev.  463,  136  Pac.  973 
(1914)  ;  Harvey  v.  State,  35  Tex.  Or. 
545,  34  S.  W.  633    (1896). 

9.  Mann  v.  State,  134  Ala.  1,  33 
So.  704  (1903);  Hess  v.  Com.  (Ky. 
1887),  5  S.  W.  751.  See  Gilbert  v. 
Sage,  57  N.  Y.  639    (1874). 

§  3729-1.  State  v.  Haab,  105  L.i. 
230,  29  So.  735    (1901). 
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matter  has  been  gone  into  on  the  former.^  Whether  such  a  privi- 
lege will  be  accorded  and,  if  so,  the  extent  to  which  the  examination 
may  go  is  in  each  case  a  question  for  the  presiding  judge  to  deter- 
mine. If  he  is  of  opinion  that  no  useful  result  will  ensue  he  may 
refuse  to  permit  a  recross-examination,  or,  after  it  has  been  entered 
upon,  to  allow  its  continuance.^ 

An  examination  in  surrebuttal  may  likewise  be  allowed  by  the 
presiding  judge  where  he  may  deem  it  necessary  in  the  interests 
of  justice.* 


§  3730.  (Examination  of  Witnesses) ;  Recalling  of  Witnesses. 

—  Whether  a  witness,  who  has  been  examined,  may  be  recalled  is 
a  matter  which  rests  largely  with  the  presiding  judge.  If  he  deems 
it  advisable,  as  an  aid  in  eliciting  the  truth  and,  therefore,  as  tend- 
ing to  the  furtherance  of  justice,  he  will  permit  such  a  course  to 
be  pursued.^     This  is  a  matter  which  he  must  determine  in  each 


2.  Wood  V.  McGuire,  17  Ga.  303 
(1855)  ;  People  V.  Detroit  Post  &  T. 
Co.,  54  Mich.  457,  30  N.  W.  538 
(1884);  State  v.  Pyscher,  179  Mo. 
140,  77  S.  W.   836    (1903). 

"  Had  the  second  examination  by 
the  plaintiflfs  been  confined  to  what 
was  either  explanatory  of  the  first,  or 
in  rebuttal  of  his  cross-examination, 
the  examination  might  have  been  con- 
sidered as  closed.  But  the  court  hav- 
ing suffered  this  new  matter  to  be 
brought  out,  opportunity  should  have 
been  extended  to  the  defendants  to 
have  interrogated  the  witness  further 
as  to  this  new  matter."  Wood  v.  Mc- 
Guire's  Children,  17  Ga.  303  (1855), 
per  Lumpkin,  J. 

3.  California. — People  v.  Keith,  50 
Cal.  137   (1875). 

Indiana. — Hoover  v.  State,  161  Ind. 
348,  68  N.  B.  591   (1903). 

loiva. — Stutsman  v.  Sharpless,  125 
Iowa  335,  101  N.  W.  105   (1904). 

Louisiana. — State  v.  Turner,  25 
I.a.  Ann.   573    (1873). 

Massachusetts. — Com.  v.  Nelson, 
180  Mass.   83,   61  N.  E.   802    (1901); 


Com.  V.  Nickerson,  5  Allen  51S 
(1862). 

Worth  Carolina. — State  v.  Hoppis, 
5  Ired.  L.  406    (1845). 

Vermont. — Thornton  v.  Thornton, 
39  Vt.    123    (1866). 

Virginia. — Atlantic  &  D.  Ey.  Co.  v. 
Rieger,  95  Va.  418,  38  S.  E.  590 
(1897). 

Canada. — Jackson  v.  Filleau,  15 
Low.  Can.  R.   60    (1864). 

4.  Goodyear  Rubber  Co.  v.  Scott 
Co.,  96  Ala.  439,  11  So.  370  (1892). 

"  The  examination  of  the  defend- 
ant's daughter  in  surrebuttal  after 
she  had  been  examined  before,  was  a 
matter  within  the  sound  discretion 
of  the  court.  Slight  explanations 
will  often  explain  apparent  discrep- 
ancies, or  exhibit  a  witness'  trutli- 
fulness,  and  a  court  will  not  suffer 
truth  to  be  smothered  by  form  when 
a  discreet  exercise  of  its  power  will 
prevent  it."  Koenig  v.  Bauer,  57 
Pa.  St.  168,172  ( 1868 ),  per  Agnew.  .T. 

§  3730-1.  Alabama. — Riley  v.  State,. 
88  Ala.  193,  7  So.  149    (1890). 
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instance,  guided  by  sound  reason,  and  his  conclusion  will  not  ordi- 
narily be  disturbed  on  appeal.  It  may  happen  that  a  witness  who 
has  been  examined  may  subsequently  desire  to  explain,  change 
or  correct  some  statement  made  by  him.^  The  presiding  judge 
may  permit  or  refuse  to  allow  this  to  be  done  in  accordance  with 
what  he  may  consider  may  be  in  the  interests  of  justice.* 


Arkansas. — Wallace  v.  State,  28 
Ark.  531    (1873). 

California. — People  v.  McNamara, 
94  Cal.  509,  39  Pac.  953  (1S92); 
People  V.  Moan,  65  Cal.  533,  4  Pao. 
545    (1884). 

Georgia. — Jesse  v.  State,  20  Ga. 
156    (1856). 

Indiana. — •Killian  v.  Eigenmann, 
57  Ind.  480    (1877). 

Iowa. — Miller  v.  Hartford  Piro 
Ins.  Co.,  70  Iowa  704,  29  N.  W.  411 
(1875);  Sweet  v.  Wright,  57  Iowa 
510,  10  N.  W.  870   (1881). 

Kentucky. — Rhodes  v.  Common- 
wealth, 10  Ky.  Law.  Rep.  732   ( 1889 ) . 

Maryland. — Wagner  v.  State,  119 
Md.  559,  87  Atl.  407  (1913);  Brown 
V.  State,  72  Md.  468,  20  Atl.  186 
(1890);  Green  v.  Ford,  35  Md.  82 
(1873). 

Michigan. — White  v.  Bailey,  10 
Mich.  155    (1863). 

Minnesota. — Merriam  v.  Ames,  36 
Minn.  384,  4  N.  W.  620  (1880); 
Lynd  v.  Picket,  7  Minn.  184,  82  Am. 
Dec.  79    (1862). 

Mississippi. — Witherspoon  v.  Cain, 
1  Miss.   (Walk)   407   (1831). 

Missouri. — State  v.  Solon,  247  Mo. 
673,  153  S.  W.  1023  (1913)  ;  State  v. 
Hamilton,  55  Mo.  530  (1874);  Fre- 
leigh  V.  State,  8  Mo.  606    (1844). 

New  York. — People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  123  (1830)  ; 
Doolittle  V.  Gainlee,  88  Hun  364,  34 
N.  Y.   Supp.  861    (1895). 

North  Carolina. — State  v.  Fergu- 
son, 164  N.  C.  458,  79  S.  E.  879 
(1913);  State  v.  Weaver,  35  N.  C. 
491  (1853);  Barton  v.  Morphis,  15 
N.  C.  340   (1833). 


Pennsylvania. — Curren  v.  Connery, 

5  Bin.  488    (1813). 

Tennessee. — Carroll  v.  State,  33 
Tenn.    (3  Humph.)    315    (1843). 

yea!as.— Gulf  C.  &  S.  F.  Ry.  Co. 
V.  Pool,  70  Tex.  713,  8  S.  W.  533 
( 1888 )  ;  Pierson  v.  State,  18  Tex. 
App.  524  (1885);  Lister  v.  State,  3 
Tex.  App.  17  (1877)  ;  Jenn  v. 
Spencer,  32  Tex.   657    (1870). 

Virginia. — Jacob  v.  Warthen  (Va. 
1913),  80  S.  E.  113;  Burke  v.  Shaver, 
93  Va.  345,  23  S.  E.  749    (1895). 

England. — Middleton  v.  Barned,  18 
L.  J.  Ex.  433    ( 1849 )  ;  R.  v.  Watson, 

6  C.  &  P.  653    (1834). 

2.  "  When  mere  formal  proof  has 
been  omitted,  courts  have  allowed 
witnesses  to  be  called,  or  documents 
to  be  produced,  at  any  time  before 
the  jury  retire,  in  order  to  supply  it. 
So,  material  testimony  ought  not  to 
be  rejected,  because  oflFered  after  the 
evidence  is  closed  on  both  sides,  un- 
less it  has  been  kept  back  by  trick, 
and  the  opposite  party  would  be  de- 
ceived or  injuriously  affected  by  it. 
So,  after  a  witness  has  been  exam- 
ined and  cross-examined,  the  court 
may,  at  its  discretion,  permit  either 
party  to  examine  him  again,  even  as 
to  new  matter,  at  any  time  during 
the  trial.  We  think  these  rules  are 
founded  in  justice  and  reason,  anc^ 
see  no  cause  for  departing  from 
them."  Brown  v.  Burrus,  8  Mo.  26, 
30   (1843),  per  Scott,  J. 

3.  Alabama. — -Rhodes  v.  Lowry,  54 
Ala.  4   (1875). 

Connecticut. — Plumb  v.   Curtis,   66 
Conn.  154,  33  Atl.  998   (1895). 
Iowa.— Miller  v.  Hartford  Fire  Ins. 
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§  3731.  (Bxamiaatioa  of  Witnesses);  Privilege  as  to  Self-in- 
crimination.—  The  development  of  the  doctrine  respecting  the 
privilege  of  a  witness  against  self-incrimination  and  the  reasons 
therefor,  as  well  as  the  value  of  the  principle  have  been  considered 
elsewhere  in  this  work.-^  We  will,  therefore,  only  briefly  refer 
here  to  certain  phases  showing  in  what  particulars  the  privilege 
does  or  does  not  attach. 


§  3732.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination);  Where  Answer  Tends  to  Expose  to  Criminal 
Prosecution. —  The  doctrine  which  protects  a  witness  from  self- 
incrimination  permits  him  in  any  proceeding,  civil  or  criminal,  to 
decline  to  answer  any  question  which  would  expose  him,  or  tend  to 
expose  him,  to  a  criminal  prosecution.^    It  is  not  essential,  in  order 


Co.,  70  Iowa  704,  S9  N.  W.  411 
(1886);  State  v.  Eorabacher,  19 
Iowa  154    (1865). 

Texas.— GmU  C.  &  S.  F.  E.  Co.  v. 
Pool,  70  Tex.  713,  8  S.  W.  535 
(1888). 

United  States. — Faust  v.  United 
States,  163  U.  S.  453,  16  S.  Ct.  1113, 
41  L.  ed.  234    (1896). 

§  3731-1.  §§   1540,  et  seg. 

§  3732-1.  Alabama.  —  Alston  v. 
State,  109  Ala.  51,  30  So.  81  (1896)  ; 
Ex  p.  Boseowitz,  84  Ala.  463,  4  So. 
279,  5  Am.  St.  Eep.  384    (1887). 

Ar^cansas. — Ex  p.  Butt,  78  Ark. 
263,  93  S.  W.  993  (1906);  State  v. 
Bach  Liquor  Co.,  67  Ark.  163,  55  S. 
W.  854  (1899)  ;  Pleasant  v.  State,  15 
Ark.   634    (1855). 

California. — ^Rogers  v.  Superior  Ct., 
145  Cal.  88,  78  Pac.  345  (1904);  Ex 
p.  Gould,  99  Cal.  360,  33  Pac.  1112, 
37  Am.  St.  Rep.  57,  31  L.  E.  A.  751 
(1893). 

Connecticut. — Grannis  v.  Branden, 
5  Day  360,  5  Am.  Dec.  143  (1812). 

Delaware.— Short  v.  State,  4  Harr. 
568   (1847). 

Florida. — Daly  v.  State  (Fla. 
1914),  64  So.  358;  Wallace  v.  State, 
41  Fla.  547,  36  So.  713    (1899). 


Idaho. — ^State  v.  Bond,  13  Idaho 
424,  86  Pac.  43   (1906). 

Illinois. — Mackin  v.  People,  115  111. 
313,  3  N.  E.  332    (1885). 

Indiana. — Wilson  v.  Ohio  Farmers' 
Ins.  Co.,  164  Ind.  462,  73  N.  E.  893 
(1905)  ;  Baehner  v.  State,  35  Ind. 
App.  597,  58  N.  E.  741  (1900)  ;  Ford 
V.  State,  39  Ind.  541,  95  Am.  Dec. 
658  (1868);  Livingston  v.  Indianapo- 
lis Ins.  Co.,  6  Blackf.  133. 

Iowa. — Eichman  v.  State,  2  G. 
Greene  533   (1850). 

Kansas. — Stevens  v.  State,  50 
Kan.  712,  33  Pac.  350  (1893)  ;  In  re 
Mckell,  47  Kan.  734,  28  Pac.  1076, 
27  Am.  St.  Rep.   315    (18^93). 

Kentucky. — Com.  v.  Phoenix  Hotel 
Co.,  157  Ky.  180,  163  S.  W.  833 
(1914);  Howard  v.  Com.,  110  Ky. 
356,  33  Ky.  L.  Eep.  1845,  61  S.  W. 
756  (1901);  Pennington  v.  Com.,  31 
Ky.  L.  Eep.  543,  51  S.  W.  818 
(1899)  ;  Saylor  v.  Com.,  97  Ky.  184, 
30  S.  W.  390  (1895)  ;  Eutherford  v. 
Com.,  3  Mete.  387   (1859). 

Maine. — State  v.  Blake,  35  Me.  350 
(1845). 

Massachusetts. — Com.  v.  Trider, 
143  Mass.  180,  9  N.  E.  510  (1886). 

Michigan. — People    v.    Brewer,    37 
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for  a  witness  to  avail  himself  of  the  privilege,  that  the  answer 
might  of  itself  he  sufficient  to  have  this  result.  If  it  should  happen 
that  the  fact  concerning  which  the  question  relates  may  be  only  a 
link  in  a  chain  of  circumstances,  or  one  of  a  series  of  acts  which 
as  a  whole,  would  produce  this  result  he  may  refuse  to  answer.^ 


Mich.  134   (1873);  Pitcher  v.  People, 
16  Mich.   143    (1867). 

Minnesota. — Simmons  v.  Holster, 
13  Minn.  349  (1868)  ;  State  v.  Bilan- 
sky,  3  Minn.  246    (1859). 

Mississippi. — Holman  v.  State,  73 
Miss.    108,  16   So.   394    (1894). 

Missouri. — State  v.  Stout,  176  Mo. 
App.  13,  163  S.  W.  1064  (1914); 
Iti  re  Green,  86  Mo.  App.  216  (1900)  ; 
State  V.  Marshall,  36  Mo.  400  (1865). 
New  Hampshire. — State  v.  Farmer, 
48  N.  H.  200  (1865);  Coburn  v. 
O'dell,  30  N.  H.   540    (1855). 

New  Jersey. — Fries  v.  Brugler,  12 
N.  J.  L.  79,  21  Am.  Dec.  53   (1830). 

New  York. — CuUinan  v.  Quinn,  95 
App.  Div.  493,  88  N.  Y.  Suppl.  963 
(1904)  ;  People  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  303  (1894);  Friess  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  67 
Hun  205,  22  N.  Y.  Suppl.  104  (1893), 
affirmed  140  N.  Y.  639,  55  N.  E.  893 
(1893);  Byass  v.  Sullivan,  31  How. 
Prac.  50  (1860);  Fellows  v.  Wilson, 
31  Barb.  163  (1857)  ;  Curtis  v.  Knox, 
2  Den.  341  (1845)  ;  Burns  v.  Kemps- 
hall,  24  Wend.  360  (1840);  People 
V.  Mather,  4  Wend.  229,  21  Am.  Dec. 
133    (1830). 

North  Carolina. — Smith  v.  Smith, 
116  N.  C.  386,  21  S.  E.  196  (1895)  ; 
State  V.  Rose,  61  N.  C.  406  (1868)  ; 
State  V.  Simpson,  9  N.  C.  580  (1833). 
Ohio. — Warner  v.  Lucas,  10  Ohio 
330    (1840). 

Oklahoma. — Faucett  v.  Stale,  10 
Okla.  Cr.  Ill,  134  Pac.  839    (1913). 

Pennsylvania. — In  re  Doran,  3 
Pars.  Eq.-  Cas.  467    (1846). 

Tennessee. — Clapp  v.  State,  94 
Tenn.  186,  30  S.  W.  214  (1894)  ;  Lea 
V.   Henderson,    1    Cold.    146    (18(10); 


Reed  v.  Caldwell,  5  Sneed  580,  73 
Am.  Dec.   157    (1858). 

Texas. — Sovereign  Camp  Woodmen 
V.  Bailey  (Tex.  Civ.  App.  1914),  163 
S.  W.  683;  Ex  p.  Munsey  (Tex.  Cr. 
1914),  163  S.  W.  39;  Ex  p.  Merrell, 
50  Tex.  Cr.  193,  95  S.  W.  1047 
(1906);  Webb  V.  State,  48  Tex.  Cr. 
316,  87  S.  W.  829    (1905). 

Utah. — State  v.  Shockley,  29  Utah 
25,  80  Pac.  865,  110  Am.  St.  Rep.  639 
(1906). 

Vermont. — Chamberlain  v.  Wilson, 
12  Vt.  491,  36  Am.  Deo.  356    (1840). 

Virginia. — CuUen  v.  Com.,  24 
Gratt.  634  (1874);  Murphy  v.  Com., 
33  Gratt.  960    (1873). 

Washimgton. — State  v.  O'Hara,  17 
Wash.  525,  50  Pac.  477  (1897); 
State  V.  Coelle,  3  Wash.  99,  38  Pac. 

38  (1891). 

Wisconsin. — -Karel  v.  Coulan,  155 
Wis.  331,  144  N.  W.  266,  49  L.  R. 
A.  (N.  S.)  826  (1914)  ;  State  v.  Clin, 
23  Wis.   309    (1868). 

Wyoming. — Miskimins  v.  Shaver,  3 
Wyo.  392,  58  Pac.  411,  49  L.  R.  A. 
831    (1899). 

United  States. — Lees  v.  United 
States,  150  U.  S.  476,  14  S.  Ct.  163, 
37  L.  ed.  150  (1893)  ;  Boyd  v.  United 
States,   116   U.   S.    616,   6   S.   Ct.   524, 

39  L.  ed.  746  (1893);  United  States 
V.  Burr,  Fed.  Cas.  No.  14,693e 
(1807). 

2.  Indiana. — Ford  v.  State,  39  Ind. 
541,  95  Am.  Dec.  658  (1868); 
French  v.  Venneman,  14  Ind.  383 
(1860). 

Ioii:n. — Printz  v.  Cheney,  11  Iowa 
469   (1861). 

A'etu  Hampshire.  —  Janvrin  v. 
Scammon,  29  N.  H.  280   (1854). 


5353         Peivilege  as  to  Self-Inceimination.     §§  3733,  3T34: 

§  3733.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination);  Where  Answer  May  Subject  to  Penalty  or  For- 
feiture.—  Where  the  answer  to  a  question  would  result  in  a 
penalty  or  forfeiture,  the  right  to  claim  the  protection  of  the  privi- 
lege exists  and  will  be  accorded.-'  In  this  case  also,  if  such  a  result 
Avill  ensue  from  a  series  of  acts,  the  witness  may  refuse  to  answer  a 
question,  which  would  require  a  disclosure  of  any  one  of  them  and, 
as  a  consequence,  render  him  thus  liable.^ 

§  3734.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination);  Where  Answer  Tends  to  Degrade  Witness. — 

Upon  the  question  whether  the  witness  may  invoke  the  protection 
of  the  privilege,  where  his  answer  would  disgrace  or  render  him 
infamous,  there  has  been,  what  seems  at  first,  an  apparent  conflict 
of  the  authorities,  there  being  many  decisions  which  state,  without 
qualification,  that,  in  such  a  case,  he  need  not  answer. "^     In  other 


Vew  York. — In  re  Tappan,  9  How. 
Prac.  394    (1854). 

Tennessee. — Leah  v.  Henderson,  1 
Cold.  146    (1860). 

Virginia. — Langhorne  v.  Com.,  76 
Va.   1012    (1883). 

United  States. — United  States  v. 
Burr,  Fed.  Cas.  Mo.  14,693e. 

§  3733-1.  Georgia. — Bryan  v.  State, 
40  Ga.  688   (1870). 

Indiana. — Lister  v.  Boker,  6 
Blackf.   439    (1843). 

Ti'ew  York. — Davies  v.  Lincoln  Nat. 
Bank,  4  N.  Y.  Suppl.  373  (1888); 
Godsden  v.  Woodward,  108  N.  Y.  342, 
8  N.  E.  653  (1886);  Hughen  v. 
Woodward,  2  How.  Prac.  (N.  S.)  127 
(1885);  Henry  v.  Bank,  1  N.  Y.  83 
(1847);  People  v.  Rector,  19  Wend. 
569    (1838). 

Tennessee. — Johnson  v.  Goss,  3 
Yerg.   110    (1835). 

Virginia. — Langhorne  v.  Com.,  76 
Va.  1013  (1882);  Poindexter  v.  Da- 
vis. 6  Gratt.  481    (1850). 

United  States. — La  Bourgogne,  104 
Fed.  823    (1900). 

England. — Chester  v.  Wortley,  18 
C.  B.  239    (1856)  ;  R.  v.  Pegler,  5  C. 


&  P.  521  (1833)  ;  R.  V.  Slaney,  5  C. 
&  P.  213  (1833);  R.  v.  Friend,  13 
How.   St.  Tr.   16    (1696). 

2.  Henry  v.  Bank,  1  N.  Y.  83 
(1847).  See  Wyekoff,  Reamans  & 
Benedict,  99  Fed.  158    (1899). 

§  3734-1.  California. — Swan  v. 
Thompson,  134  Cal.  193,  56  Pac.  878 
(1899). 

Indian  Territory. — Oxler  v.  United 
States,  1  Ind.  Terr.  85.  38  S.  W.  331 
(1896). 

loua. — State  v.  Abbey,  109  Iowa  61, 
80  N.  W.  335,  46  L.  R.  A.  802,  77  Am. 
St.  Rep.  520  (1899)  ;  Brown  v.  Kings- 
ley,  38  Iowa  220   (1874). 

Kentucky. — Shcllman  v.  Trymire,  9 
Ky.  L.  Rep.  894   (1888). 

Montana. — State  v.  Rogers,  31 
Mont.  1,  77  Pac.  293    (1904). 

,Ve«)  Hampshire. — State  v.  Staples, 
47  N.  H.  113,  90  Am.  Dec.  565   (1866) . 

New  Jersey. — Vaughn  v.  Perine,  3 
N.  J.  L.  738,  4  Am.  Dec.  411    (1811). 

New  York. — Lohman  v.  People,  1  N. 
Y.  379,  49  Am.  Dec.  340  (1848)  ;  Peo- 
ple V.  Rector,  19  Wend.  569  (1838); 
People  V.  Herrick,  13  Johns.  83,  7  Am. 
Dec.  364    (1816). 
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decisions,  however,  it  is  held  that  even  though  such  a  result  may 
ensue,  the  v^itness  must,  nevertheless,  answer,  if  the  question  relates 
to  a  fact  material  to  the  issue.^  As  to  the  latter  class  of  cases  it 
would  seem  that  sound  reason  sustains  the  view  taken,  as  an  aid 
to  the  discovery  of  truth  and  the  attainment  of  justice. 

§  3735.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination);  Where  Answer  May  Result  in  Pecuniary  Loss 
or  Civil  Action  or  Liability. —  The  fact  that  the  answer  may  tend 
to  cause  a  pecuniary  loss,^  result  in  a  civil  action,  or  to  establish  a 
civil  liability  does  not  entitle  the  witness  to  invoke  the  protection 
of  the  privilege.^ 


yeajds.— 'Clark  v.  Reese,  36  Tex.  Civ. 
App.  619,  64  S.  W.  783    (1901). 

West  Virginia. — State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160   (1902). 

Wisconsin. — Crawford  v.  Christian, 
102  Wis.  51,  78  N.  W.  406   (1899). 

United  States. — United  States  v. 
Craig,  Fed.  Cas.  No.  14,883,  4  Wash. 
C.  C.  729   (1840). 

Compare. — Ex  p.  Boscowitz,  84  Ala. 
463,  4  So.  279,  5  Am.  St.  Rep.  384 
(1887)  ;  Rutherford  v.  Com.,  3  Mete. 
(Ky.)   387   (1859). 

2.  California. — Clark  v.  Reese,  35 
Cal.  89   (1868). 

Delaware. — Knowles  v.  Knowles,  2 
Hotist  13   (1859). 

Illinois. — Waters  v.  West  Chicago 
St.  R.  Co.,  101  111.  App.  265  (1903); 
Wedon  v.   Binch,   13   111.   374    (1851). 

Kentucky. — ilcCampbell  v.  Mo- 
Campbell,  103  Ky.  745,  46  S.  W.  18, 
20  Ky.  L.  Rep.  553    (1898). 

Michigan. — Jennings  v.  Prentice,  39 
Mich.  431    (1878). 

Missouri. — Clementine  v.  State,  14 
Mo.  113  (1851). 

New  York. — Taylor  v.  Jennings,  30 
N.  Y.  Super.  Ct.  581   (1867). 

Pennsylvania. — In  re  Doran,  2 
Pars.  Eq.  Cas.  467    (1846). 

Utah. — Conway  v.  Clinton,  1  XJtali 
215   (1875). 


Compare. — Vaugh  v.  Perine,  3  N. 
J.  L.  738,  4  Am.  Dec.  411   (1811). 

§  3735-1.  Mabama. — Planters'  & 
Merchants'  Bank  v.  Willis,  5  Ala.  770 
(1843). 

Illinois. — Brooks  v.  McKinney,  5 
111.  309   (1843). 

Kentucky. — Robinson  v.  Neal,  5  T. 
B.  Mon.  213  (1837). 

Maine. — Lowney  v.  Perham,  20  Me. 
335    (1841). 

Maryland. — Hays  v.  Richardson,  1 
Gill.  &  J.  366  (1829);  City  Bank  v. 
Bateman,  7  Har.  &  J.  104  (1836). 

Massachusetts. — Bull  v.  Loveland, 
10  Pick.    (Mass.)    9    (1830). 

North  Carolina. — Harper  v.  Bur- 
row, 38  N.  C.  30   (1845). 

Pennsylvania. — Baird  v.  Cochran,  4 
Serg.  &  R.  397    (1818). 

South  Carolina. — Miller  \.  Creyon, 
3  Brev.  108   (1806). 

Vermont. — Ward  v.  Sharp,  15  Vt. 
115    (1843). 

United  States. — La  Bourgogne,  104 
Fed.  823   (1900). 

Compare. — Starr  v.  Tracey,  2  Root 
(Conn.)  528  (1797);  Appleton  v. 
Boyd,  7  Mass.  131   (1810). 

Alabama. — Alexander  v.  Ivnox,  7 
Ala.  503. 

Kentucky. — ^Com.  v.  Thurston,  7  J. 
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§  3736.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination);  Extends  to  Writings. —  The  privilege  against 
self-incrimination  is  not  limited  to  such  statements  as  the  witness 
may  be  called  upon  to  make  orally,  in  the  presence  of  the  tribunal, 
but  extends  to  all  writings  or  documents  which  may  have  a  like 
result.^  The  fact  that  the  matter,  the  disclosure  of  which  a  witness 
may  desire  to  prevent,  is  in  written  form  does  not  alter  the  situa- 
tion, for  a  witness  might  be  equally  incriminated  by  a  writing  as 
by  his  reply  in  court  to  an  interrogatory.  Thus,  where  it  was 
claimed  that  an  accused  had  the  forged  instrument  in  his  posses- 
sion, it  was  held  that  he  could  not  be  compelled  to  produce  it.^ 


§  3737.  (Examination  of  Witnesses;  Privilege  as  to  Self= 
Incrimination) ;  Power  of  Court. —  The  court  may,  in  the  exer- 
cise of  its  power  of  administration,  inform  the  witness  of  his  privi- 
lege as  to  answering  a  question  calling  for  information  which  may 
be  self -incriminating.*    As  to  whether  it  is  the  duty  of  the  presid- 


J.  Marsh  62  (1831)  ;  Gorham  v.  Car- 
roll, 3  Litt.  221   (1823). 

Louisiana. — Planters'  Bank  v. 
George,  6  Mart.  O.  S.  670,  12  Am.  Dec. 
487    (1819). 

Maryland. — liTaylor  v.  Simmes,  4 
Gill.  &  J.  273  (1829)  ;  Taney  v.  Kemp, 
4  Har.  &  J.  348,  7  Am.  Dec.  673 
(1818). 

Massachusetts. — Neally  v.  Ambrose, 
21  Pick.  185  (1838)  ;  Devoll  v.  Brow- 
nell,  5  Pick.  448   (1827). 

Missouri. — ^Ex  p.  Munford,  57  Mo. 
603   (1874). 

New  Hampshire. — Copp  v.  Uphara, 
3  ISr.  H.  159   (1825). 

New  York. — ^Taylor  v.  Jennings,  30 
N.  Y.  Super.  Ct.  581  (1867)  ;  Stewart 
V.  Turner,  3  Edw.  Cli.  458   (1841). 

North  Carolina. — Jones  v.  Lanier, 
13N.  C.  480  (1830). 

Tennessee. — Zollicoffer  v.  Turney,  6 
Yerg.  297   (1834). 

Compare. — ^Ex  p.  Jennings,  60  Oliio 
St.  319,  54  N.  E.  362,  71  Am.  St.  Rep. 
730  (1899). 

§  1544a. 

§  3736-1.    Illinois. — Lamson  v.  Boy- 


den,  160  111.  613,  43  N".  E.  781   (1896). 

Indiana. — ^McGinnis  v.  State,  34 
Ind.  500   (1865). 

Maryland. — Blum  v.  State,  94  Md. 
375,  51  Atl.  26,  56  L.  R.  A.  322 
(1903). 

New  York. — Byass  v.  Sullivan,  31 
How.  Prac.  (N.  Y.)  50  (1860). 

Texas.— WUson  v.  State,  41  Tex.  Cr. 
115,  51  S.  W.  916  (1899)  ;  Ex  p.  Wil- 
son, 39  Tex.  Cr.  630,  47  S.  W.  996 
(1898). 

United  States. — Ballman  v.  Fogin, 
300  U.  S.  186,  50  L.  ed.  433,  36  S.  Ct. 
213  (1906);  McKnight  v.  United 
States,  115  Fed.  972,  54  C.  C.  A.  358 
(1902). 

2.  Meredith  v.  State  (Tex.  Cr. 
1914),  164  S.  W.  1019. 

§  3637-1.  Illinois. — Eggers  v.  Fox, 
177  111.  185,  52  N.  E.  269    (1898). 

Neio  York. — People  v.  Priori,  164 
K  Y.  459,  58  N.  E.  668  (1900)  ;  Bos- 
ton Marine  Ins.  Co.  v.  Slocovitch,  55 
N.  Y.  Super.  Ct.  452   (1888). 

North  Carolina. — State  v.  Weaver, 
93  N.  C.  595  (1885). 
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ing  judge,  however,  to  do  this  the  decisions  are  not  uniform, 
although  the  majority  hold  that  it  is  not.^  There  are,  undoubt- 
edly, many  cases  in  which  such  a  course  might  well  be  taken.  To 
hold,  however,  that  it  is  a  duty  seems  unreasonable.  The  question 
whether  he  will  caution  the  witness  is  one  which  the  presiding 
judge  should  determine  in  each  case  in  the  exercise  of  a  sound 
discretion. 

Whether  the  witness  is  entitled  to  claim  the  protection  of  the 
privilege  is  a  question  for  the  presiding  judge  to  determine  from 
the  circumstances  of  the  case  and  the  nature  of  the  evidence.^  He 
cannot  require  the  witness  to  disclose  the  reasons  and  facts,  which, 
in  the  latter's  opinion,  justify  him  in  refusing  to  answer,  for  if 
such  a  course  were  pursued  it  would  deprive  the  witness  of  the 
protection  the  privilege  was  designed  to  afford. 

§  3738.  (Examination  of  Witnesses;  Privilege  as  to  Self' 
Incrimination) ;  Privilege  a  Personal  One. —  The  privilege  is  one 
which  is  personal  to  the  witness  and  its  protection  can  only  be  in- 


Ohio. — Nimms  v.  State,  16  Ohio  St. 
221    (1865). 

Wisconsin. — Emery  v.  State,  101 
Wis.  637,  78  N.  W.  145   (1899). 

2.  Delaware. — State  v.  Matlack,  5 
Penn.   (Del.)  401,  64  Atl.  359   (1905). 

Georgia. — Dunn  v.  State,  99  Ga.  21, 
25  S.  E.  448    (1896). 

Illinois. — ^Bolen  v.  People,  184  111. 
338,  56  N.  E.  408    (1900). 

Massachusetts. — Com.  v.  Howe,  13 
■Gray  26  (1859);  Com.  v.  Shaw,  4 
Cu  h.  594,  50  Am.  Dec.  813   (1849). 

United  States. — United  States  v. 
Darnaud,  Fed.  Gas.  No.  14,918,  3 
AVall.  Jr.  143    (1855). 

Compare. — State  v.  Blansky,  3 
Minn.  246  (1859);  Ivy  v.  State,  84 
Miss.  264,  36  So.  365  (1904);  South- 
ard V.  Rexford,  6  Cow.  (N.  Y.)  254 
(1829)  ;  Perkins  v.  North  End  Bank, 
17  Wash.  100,  49  Pac.  241    (1897). 

3.  Arkansas. — Ex  p.  Butt,  78  Ark. 
262,  93  S.  W.  992    (1906). 

California. — Overend  v.  Superior 
Court,  131  Cal.  280,  63  Pac.  372 
(1900). 


Iowa. — State  v.  Duffy,  15  Iowa  425 
(1863). 

Michigan. — In  re  Moser,  138  Mich. 
302,  101  N.  W.  588    (1904). 

"New  York. — People  v.  Priori,  164 
N.  Y.  459,  58  N.  E.  668  (1900)  ;  In  re 
Taylor,  8  Misc.  R.  159,  28  N.  Y.  Suppl. 
500   (1894). 

West  Virginia. — State  v.  Hill,  53 
W.  Va.  296,  43  S.  E.  160   (1902). 

United  States. — Foot  v.  Buchanan, 
113  Fed.  156  (1902);  Ex  p.  Irvine, 
74  Fed.  954   (1896). 

England. — ^R.  v.  Boyes,  1  B.  &  S. 
311   (1861). 

Compare. — 

Mississippi. — Word  v.  Sykes,  61 
Miss.   649    (1884). 

Missouri.- — Ward  v.  State,  2  Mo. 
120,  22  Am.  Deo.  449    (1900). 

South  Carolina. — State  v.  Edwards, 
2  Nott.  i&  McC.  13,  10  Am.  Dec.  557 
(1819). 

Texas. — Floyd  v.  State,  7  Tex.  215 
(1851). 

United  States. — United  States  v. 
Burr,  Fed.  Gas.  No.  14,692e   (1807). 
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voked  by  him.    If  he  does  not  avail  himself  of  it  neither  the  party 
by  whom  he  was  called  nor  any  other  person  can  assert  it.' 

§  3739.  (Examination  of  Witnesses;  Privilege  as  to  Se//= 
Incrimination) ;  When  Terminated ;  By  Waiver. —  The  right  of 
a  witness  to  invoke  the  protection  of  the  privilege  against  self- 
incrimination  is  one  which  may  be  waived.  This  may  be  done 
either  hy  agreement  or  by  testimony  of  the  witness  in  regard  to  the 
matter  in  respect  to  which  the  privilege  would  attach.^    The  latter 


§  3738-1.  California.  —  Clark  v. 
Eeese,   35  Gal.  89    (1868). 

Colorado. — Barr  v.  People,  71  Pac. 
392,  30  Colo.  532  (1903)  ;  Lothrop  v 
Roberts,  16  Colo.  250,  37  Pac.  698 
(1891). 

Illinois. — Kanter  v.  Clerk  of  Cir- 
cuit Court,  108  111.  App.  287  ( 1903 )  ; 
Samuel  v.  People,  45  N.  E.  728,  164 
111.  379    (1896). 

Iowa. — State  v.  Cobley,  128  Iowa 
114,  103  N.  W.  99    (1905). 

Kentucky. — Sodusky  v.  McGee,  28 
Ky.    (5  J.  J.  Marsh)    631    (1831). 

Maine. — State  v.  Wentworth,  65 
Me.  334,  30  Am.  Rep.  688    (1875). 

Maryland. — ^Blum  v.  State,  94  Md. 
375,  51  Atl.  26,  56  L.  R.  A.  322 
( 1903 )  ;  Roddy  v.  Finnegan,  43  Md. 
490    (1876). 

Massachusetts. — Commonwealth  v. 
Gould,  158  Mass.  499,  33  N.  E.  656 
(1893)  ;  Commonwealth  v.  Shaw,  58 
Mass.  (4  Cush.)  594,  50  Am.  Dec. 
813    (1849). 

Michigan. — Moser,  In  re,  138  Mich. 
302,  101  N.  W.  588,  11  Detroit  Leg. 
593    (1904). 

Mississippi. — Turner  v.  State,  60 
Miss.  351,  45  Am.  Rep.  413  (1882); 
White  V.  State,  53  Miss.  216  ( 1876 )  ; 
Ncweomb  v.  State,  37  Miss.  383 
(1859). 

Missouri. — State  v.  Kennedy,  154 
Mo.  368,  55  S.  W.  293    (1900). 

New  Hampshire. — State  v.  Foster, 
23  N.  H.  (3  Fost.)  348,  55  Am.  Dec. 
191    (1851).  ^j 


Mew  York. — People  v.  Bodine,  1 
Denio  281    (1845). 

North  Carolina. — State  v.  Morgan, 
45  S.  E.  1033,  133  N.  C.  743  (1903)  ; 
People  V.  Teague,  106  N.  C.  576,  11 
S.   E.   665    (1890). 

North  Dakota. — State  v.  Ekanger, 
8  N.  D.  559,  80  N.  W.  482    (1899). 

South  Dakota. — State  v.  Mungeon, 
108  N.  W.  552,  20  S.  D.  612    (1906). 

Texas. — Duncan  v.  State,  40  Tex. 
Cr.  R.  591,  51  S.  W.  372  (1899); 
Ingersol  v.  McWillie,  87  Tex.  647,  30 
S.  W.  869  (1895);  San  Antonio  St. 
Ry.  Co.  V.  Muth,  7  Tex.  Civ.  App. 
443,  27  S.  W.  752  (1894)  ;  Brown  v. 
State  (Cr.  App.)  20  S.  W.  934 
(1893);  Day  v.  State,  37  Tex.  App. 
143,  11  S.  W.  36    (1889). 

Utah. — State  v.  Shockley,  39  Utah 
35,  80  Pac.  865.  110  Am.  St.  Rep.  639 
(1905). 

West  Virginia. — State  v.  Hill,  43 
S    E.  160,  52  W.  Va.  396   (1903). 

Wisconsin. — -Ingalls  v.  State,  43 
Wis.  647,  4  N.  W.  785   (1879). 

United  States. — Hale  v.  Henkel,  36 
S.  Ct.  370,  301  U.  S.  43,  50  L.  ed. 
653;  affirming  order,  In  re  Hale  (C. 
C.  1905),  139  Fed.  496  (1906)  ;  McAl- 
ister  V.  Henkel,  36  S.  C.  385,  201  U. 
S.  90,  50  L.  ed.  671  (1906);  Knick- 
erbocker Steamboat  Co.,  In  re,  136 
Fed.  956  (1905);  Morgan  v.  Halber- 
stadt,  60  Fed.  592,  9  C.  C.  A.  147,  20 
U.  S.  App.  417   (1894). 

§  3739-1.  Illinois. — Eggers  v.  Fox, 
177   111.    185,   52   N.   E.    369    (1898); 
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mode  is  the  more  usual.  Considerable  objection  has  been  raised  to 
the  fact  of  a  person  so  testifying  operating  as  a  waiver,  in  those 
eases  where  the  matter  has  been  only  touched  upon  in  part.  The 
weight  of  authority,  however,  supports  the  rule  that,  by  so  testify- 
ing, there  is  a  waiver  of  the  right  to  the  privilege  and  that  the  wit- 
ness may  be  interrogated  as  to  the  circumstances  in  detail.- 

The  accused  by  testifying  also  waives  the  privilege  which  would 
otherwise  operate  to  protect  him.^     The  privilege  accorded  him  is 


Samuel  v.  People,  61  111.  App.  1S6 
(1895). 

Indiana. — State  v.  Comer,  157  Ind. 
611,    62   N".   E.   453    (1903). 

Louisiana. — Kaiser  v.  New  Orleans, 
IT  La.  Ann.   178    (1865). 

Massachusetts. — Evans  v.  O'Con- 
nor, 174  Mass.  287,  54  N.  E.  557,  75 
Am.  St.  Rep.  316  (1899);  Com.  v. 
Price,  10  Gray.  473,  71  Am.  Pec.  668 
(1858);  Foster  v.  Pierce,  11  Cusli. 
437,   59   Am.  Dec.   153    (1853). 

Michigan. — People  v.  Lauder,  83 
Mich.  109,  46  N.  W.  956  (1890); 
People  V.  Arnold,  40  Mich.  710 
(1879). 

Minnesota. — State  v.  Nichols,  39 
Minn.  357,  13  N.  W.   153    (1882). 

Iftssouri.^State  v.  Eaulker,  175 
Mo.  546,  75  S.  W.  116    (1901). 

New  Hampshire. — State  v.  Foster, 
33  N.  H.  348,  55  Am.  Dec.  191 
(1851). 

New  Jersey. — Fries  v.  Brugler,  IS 
N.  J.  L.  79,  31  Am.  Dec.  52    (1830). 

New  York. — People  v.  Lohman,  2 
Barb.  316  (1848);  Southard  v.  Rex- 
ford,  6  Cow.   354    (1836). 

Ohio. — Este  v.  Wilshire,  44  Ohio 
St.  636,  10  N.  E.  677    (1887). 

Pennsylvania. — In  re  Kneass,  2 
Pars.  Eq.  Gas.  553    (1851). 

United  States. — Buckeye  Powder 
Co.  V.  Hazard  Powder  Co.,  205  Fed. 
837  (1913);  Nichols  v.  Harris,  Fed. 
Cas.  No.  10,343    (1854). 

2.  Foster  v.  People,  18  Mich.  366 
(1869).  See,  also,  cases  cited  in  pre- 
ceding note. 


3.  California. — People  v.  Arnold, 
116  Cal.  683,  48  Pac.  803   (1897). 

Colorado. — Bradford  v.  People,  33 
Colo.  157,  43  Pac.  1013    (1896). 

Florida. — Daly  v.  State  (Fla. 
1914),   64  So.   358. 

Illinois. — Spies  v.  People,  133  111. 
1,  13  N.  E.  865,  17  N.  E.  898,  3  Am. 
St.  Rep.  320   (1867). 

Indiana. — Tliomas  v.  State,  103  Ind. 
419,  3  N.  E.   808    (1885). 

lotoa. — State  v.  Van  Winkle,  80 
Iowa  15,  45  N.  W.  388  (1890)  ;  State 
V.  Red,  53  Iowa  69,  4  N.  W.  831 
(1880)  ;  State  v.  Fay,  43  Iowa  651 
(1876). 

Maine. — State  v.  Witham,  72  Me. 
53  (1881);  State  v.  Wentworth,  65 
Me.  334,  20  Am.  Rep.  688    (1875). 

Massachusetts. — Com.  v.  Smith,  163 
Mass.  441,  40  N.  E.  189  (1895)  ;  Com. 
V.  Tolliver,  lio  Mass.  313  (1876); 
Com.  V.  Nichols,  114  Mass.  285,  19 
Am.  Rep.  346  (1S73)  ;  Com.  v.  Lan- 
nan,  13  Allen  563   (1866). 

Michigan. — People  v.  Dupounce,  133 
Mich.  1,  94  N.  W.  388,  103  Am.  St. 
Rep.  435    (1903). 

Missouri. — State  v.  Stout,  176  Mo. 
App.  12,  163  S.  W.  1064    (1914). 

Nevada-State  v.  Huff,  11  Nev.  17 
(1876). 

Ncio  Hampshire. — State  v.  Ober,  53 
N.  H.  459,  13  Am.  Rep.  88   (1873). 

New  Jersey. — State  v.  Zdanowicz, 
69  N.  J.  L.  619,  55  Atl.  743    (1903). 

New  York. — People  v.  Rosenheimer, 
209  N.  Y.  115,  102  N.  E.  530,  46  L. 
R.  A.   (N.  S.)   977   (1913)  ;  People  v. 
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given  for  the  purpose  of  preventing  him  from  being  compelled  to 
furnish  evidence  against  himself.  If,  however,  he  voluntarily 
appears  and  testifies  he  has  by  his  own  act,  free  from  any  com- 
pulsion, waived  the  privilege  and  cannot  complain  of  being  re- 
quired to  testify  as  to  any  relevant  facts  concerning  which  he  may 
be  interrogated. 

§  3740.  (Examination  of  Witnesses;  Privilege  as  to  Setf= 
Incrimination;  When  Terminated) ;  By  Operation  of  Law. — 

The  principle  xipon  which  the  privilege  is  founded  assumes  that 
by  answering  the  question  the  witness  would  incur  a  liability  to  a 
criminal  prosecution,  forfeiture  and  the  like.  It  therefore,  follows 
that  when  such  a  liability  no  longer  exists,  there  is  no  danger  of 
self-incrim^ination  and  the  reason  for  the  privilege  no  longer  con- 
trols. This  is  illustrated  where  prosecution  for  the  offense,  con- 
cerning which  the  witness  would  be  protected  from  disclosure,  has 
been  barred  by  the  statute  of  limitations.' 

Statutes  granting  immunity  to  ivitnesses  from  criminal  prosecu- 
tion for  any  matter  to  which  their  testimony  may  relate  also 
operate  to  nullify  the  reason  for  affording  the  privilege.^     The 

Court  of  Sessions,  82  Hun  243,  31  N.  Thompson,  56  Ala.  166,  38  Am.  Eep. 

Y.  Suppl.  373   (1894);  People  v.  Tice,  754   (1876). 

131  N.  Y.  651,  30  N.  E.  494,  15  L.  R  /;iOTois.-=-Weldon  v.   Burch,    12   111. 

A.  669   (1892).  374   (1851). 

Oregon. — State  v.  Abrams,  11  Oreg.  IVeio  Hampshire. — Manchester  &  L. 

169,  8  Pac.  327   (1883).  R.  R.  v.  Concord  R.  R.,  66  N.  H.  100, 

Pennsylvania. — Com.    v.    House,    41  30  Atl.  383,   49  Am.   St.   Rep.   582,   9 

Wkly.   Notes   Cas.  246    (1897).  L.  R.  A.  689    (1889). 

Texas. — Collins    v.    State,    47    Tex.  New   York. — Wolfe  v.   Goulard,   15 

Or.  497,  84  S.  W.  585   (1905)  ;  Pyland  Abb.    Prac.    336    (1863)  ;    Maloncy   v. 

T.    State,   33   Tex.  Cr.   382,   26   S.   W.  Dows,   2   Hilt.    247    (1858);    Clos3   v. 

621   (1894)  ;  M'endez  v.  State,  29  Tex.  Olney,  1  Den.  319   (1845). 

App.  608,  16  S.  W.  766    (1891).  Tennessee. — In    re    Druggist    Cases, 

Washington.— State    v.    Duncan,     7  85  Tenn.  449,  3  S.  W.  496    (1887). 

Wash.   336,   35   Pac.   117,   38   Ain.   St.  Texas.— 'Floyd  v.  State,  7  Tex.  215 

Rep.  888    (1893).  (1851). 

Wisconsin. — Frank     v.     State,     94  Vermont. — Childs  v.  Merrill,  66  Vt. 

Wis.  211,  68  N.  W.  657    (1895).  302,  29  Atl.  532    (1894). 

Wyoming. — Johnson     v.     State,     8  United    States. — United    States    v. 

Wyo.  494,  58  Pac.  761    (1899).  Smith,   Fed.  Cas.   No.   16,332    (1809). 

Compare. — State  v.  Pancoast,  5  N.  Compare. — McFadden     v.    Reynolds 

D.   516,   67  N.   W.   1052,   35   L.   R.  A.  (Pa.  1887),  11  Atl.  638. 

518    (1896).  2.  A'rJcansas. — State  v.   Quarles,   13 

§    3740-1.      Alabama. — Calhoun    v.  Ark.  307   (1853). 
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protection  given  by  such  statutes,  however,  must  be  as  broad  as 
tiie  constitutional  provision  securing  the  privilege.^ 

Effect  of  repeal  of  immunity  statute. —  Where  a  person  testifies 
while  such  a  statute  is  in  force  the  fact  that  it  is  repealed  after  he 
has  given  his  testimony  does  not  deprive  him  of  the  immunity  it 
afforded.* 


Galifomia. — Ex  p.  Cohen,  104  Cal. 
524,  38  Pac.  364,  26  L.  R.  A.  423,  43 
Am.  St.  Rep.  127  (1894) ;  Ex  p.  Rowe, 
7  Cal.  184   (1857). 

Georgia. — -Higdon  v.  Heard,  14  Gn. 
255    (1853). 

Illinois. — People  v.  Butler  St.  F.  & 
I.  Co.,  201  111.  236.  66  N.  E.  349 
(1903). 

Indiana. — Bedgood  v.  State,  115 
Ind,,  275,  17  N.  E.  621  (1888)  ;  Wil- 
kins  V.  Malone,  14  lad.  153  (1860). 

Kansas. — State  v.  Jack,  69  Kan. 
387,  76  Pac.  911,  1  L.  R  .A.  (N.  S.) 
167    (1905),   affirmed  199   U.   S.   372, 

26  S.  Ct.  73,  50  L.  ed.  234   (1905). 
Missouri. — Ex  p.  Bushett,  106  Mo. 

602,   17   S.  W.  753,  14   L.  R,  A.   407, 

27  Am.  St.  Rep.  378   (1891). 

Yeiv  Hampshire. — State  v.  Nowell, 
58  N.  H.  314   (1878). 

Ne>n  York. — People  v.  Court  of  Gen- 
eral Sessions,  179  X.  Y.  594,  72  N.  E. 
1148  (1904);  People  v.  Wyatt,  81 
App.  Div,  51,  80  N.  Y.  Suppl.  Slrt 
(1903),  affirmed  176  N.  Y.  253,  68  N. 
E.  353  (1903);  People  v.  Lewis,  14 
Misc.  R.  264,  35  N.  Y.  Suppl.  664 
(1895);  Gilpin  v.  Daly,  59  Hun  413, 
13  N.  Y.  Suppl.  390  (1891);  People 
V.  Sharp,  107  N.  Y.  427,  14  N.  E.  319, 
1  Am.  St.  Rep.  851  (1887)  ;  People  v. 
Kelly,  24  N.  Y.  74   (1861). 

North  Carolina. — La  Fontaine  T. 
Southern  Underwriters'  Asa'n,  83  N. 
C.  132  (1880). 

Tennessee.— Wa.iTieT  v.  State,  13 
Lea  52  (1884);  Hirsch  v.  State,  8 
Baxt   89    (1874). 


Virginia. — Kendrick  v.  Com.,  78 
Va.  490    (1884). 

Wisconsin. — State  v.  Murphy,  128 
Wis.   201,    107   N.    W.   470    (1906). 

United  States. — Nelson  v.  United 
States,  201  U.  S.  92,  50  L.  ed.  673, 
26  S.  Ct.  358  (1906);  Hale  v.  Hen- 
kel,  201  U.  S.  43,  26  S.  Ct.  370,  50 
L.  ed.  652  (1906;  ;  Brown  v.  Walker, 
161  U.  S.  591,  16  S.  Ct.  644,  40  L. 
ed.  819  (1896)  ;  Brown  v.  Walker,  70 
Fed.  46  ( 1895 )  ;  United  States  v.  Mc- 
Carthy, 18  Fed.  87,  21  Blatch.  469 
(1883)  ;  United  States  v.  Williams, 
Fed.  Cas.  No.  16,717  (1872). 
■  3.  Illinois. — People  v.  Butler  St.  F. 
&  I.  Co.,  201  111.  236,  66  N.  E.  349 
(1903). 

Massachusetts.— In  re  Emery,  107 
Mass.  172,  9  Am.  Rep.  22  (1871). 

Missouri. — Ex  p.  Carter,  166  Mo. 
604,  66  S.  W.  540,  57  L.  R.  A.  654 
(1902). 

New  York. — People  v.  O'Brien,  81 
App.  Div.  51,  80  N.  Y.  Suppl.  816 
(1902). 

Wisconsin. — People  v.  Murphy,  123 
Wis.   201,    107   N.   W.   470    (1906). 

United  States.^ — United  States  v. 
Armour  &  Co.,  142  Fed.  808  (1906)  ; 
Foot  V.  Buchanan.  113  Fed.  156 
(1902);  United  States  v.  Bell,  81 
Fed.  830  (1897);  Counselman  >. 
Hitchcock,  142  U.  S.  547,  12  S.  Ct. 
195,  35  L.  ed.  1110(1892). 

4.  Cameron  v.  U.  S.,  231  U.  S. 
710,  34  S.  Ct.  244,  58  L.  ed.  44S 
(1914). 
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CHAPTER  LXVII. 

Impeachment  of  Witnesses. 

Impeachment,  3741. 

application  of  maxim,  "  Falsus  in  Uno,  falsus  in  Om/mbusI' 

3741. 
right  to  impeach,  3742. 
one's  own  witness,  3743. 

contradictory  statements  of,  3744. 
contradictory  testimony  of  others,  3745. 
opponent's  witness,  3746. 
character,  3746. 

particular  acts  and  facts,  3747. 
cross-examination,  3748. 
conviction  for  crime,  3749. 

effect  of  pardon  or  new  trial,  3750. 
time  and  place  to  which  inquiry  relates,  3751. 
lias  or  interest,  3752. 
how  proved,  3753. 
accomplice,  3754. 
contradictory  statements,  3755. 

administrative  requirements,  3756. 
relevancy  essential,  3756. 
proper  foundation  required,  3757. 
right  to  explain,  3758. 

efect  of  denial  of  statement  or  of  recollection,  3759. 
prior  statement  not  evidence  of  facts  asserted,  3760. 
supporting  witness  by  proof  of  other  consistent  state- 
ments, 3761. 

§  3741.  Impeachment  of  Witnesses;  Application  of  Maxim 
"'Falsus  in  Uno,  Falsus  in  Omnibus." — The  maxim  "falsus 
in  uno,  falsus  in  omnibus "  is  frequently  called  to  the  atten- 
tion of  juries,  as  bearing  upon  the  weight  which  is  to  be  given 
to  the  testimony  of  a  witness  who  has  testified  falsely  in  one  or 
more  particulars.-'     In  some  cases  it  is  said  that  where  such  a 

§   4741-1.      Alabama.—J&ckscm     v.      Land,     128     Ala.     589,     39     So.     596 
State,     136     Ala.     23,     34     So.     188       (1901). 
(1903);  Edmondson  v.  Anniston  City  California. — ^People  v.  Stevens,  141 
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situation  exists  the  testimony  should,  be  rejected  as  a  whole  and 
instructions  to  this  effect  have  been  sustained.^     Such  a  doctrine, 


Cal.  488,  75  Pac.  63  (1903);  People 
V.  Low  Yeck,  123  Cal.  346,  55  Pao. 
984  (1899);  People  v.  Oldham,  111 
Cal.  648,  44  Pac.  313  (1896)  ;  People 
V.  Flynn,  73  Cal.  511,  15  Pac.  102 
(1887);  People  v.  Soto,  59  Cal.  367 
(1881). 

District  of  Oolumbia. — Emerson  v. 
Riley,  41  App.  D.  C.  480  (1914); 
Oliver  v.  Cameron,  11  D.  C.  237 
(1884). 

Georgia. — Sappington  v.  Bell,  115 
Ga.    856,   42   S.  E.   233    (1902). 

Illinois. — Druecker  v.  Sandusky 
Portland  Cement  Co.,  93  111.  App.  406 
(1901)  ;  North  Chicago  St.  E.  Co.  v. 
Fitzgibbons,  79  111.  App.  632,  affirmed, 
54  N.  E.  483,  180  III.  466  (1899); 
Anderson  v.  People,  34  111.  App.  86 
(1889);  Hoge  v.  People,  117  111.  35, 
6  N.  E.  796  (1886);  Rider  v.  People, 
110  111.  11  (1884);  Howard  v.  Mc- 
Donald, 46  111.  123    (1867). 

Indiana. — Lemmon  v.  Moore,  94 
Ind.   40    (1884). 

Iowa. — Wapello  County  v.  Brady, 
118  Iowa  482,  92  N.  W.  717  (1902)  ; 
Judge  V.  Jordan,  81  Iowa  519,  46  N. 
W.  1077  (1890);  State  v.  Wells,  46 
Iowa  662  ( 1877 )  ;  McCrary  v.  Cran- 
dall,  1  Iowa   (1  Clarke)   117    (1855). 

Maine. — Millay  v.  Millay,"l8  Me.  (6 
Shep.)    387    (1841). 

Michigan. — Cole  v.  Lake  Shore  &  M. 
S.  Ey.  Co.,  95  Mich.  77,  54  N.  W. 
6S8  (1893)  ;  Hillman  v.  Schwenk,  68 
Mich.  293,  297,  36  N.  W.  77,  670 
(1888);  O'Eourke  v.  O'Eourke,  43 
Mich   58,   4  N.  W.   531    (1880). 

Mississippi. — Miller  v.  State  (Miss. 
35  So.   690    (1904). 

Missouri. — State  v.  Adair,  166  Mo. 
391,  61  S.  W.  187  (1901);  McFadin 
V.  Catron,  120  Mo.  252,  25  S.  W.  506 
(1894);  Cameron  v.  Hart,  57  Mo. 
App.   143    (1894);    State  v.  Hickam, 


95  Mo.  322,  8  S.  W.  252,  6  Am.  St. 
Rep.  54  ( 1888 )  ;  State  v.  Mix,  15  Mo. 
153    (1851). 

Nebraska. — Demsey  v.  Stout,  59 
Neb.  731,  83  N.  W.  18    (1900). 

New  Jersey.- — Weigel  v.  Weigel,  60 
N.  J.  Eq.  322,  47  Atl.  183    (1900). 

New  Mexico. — Faulkner  v.  Terri- 
tory, 6  N.  M.  464,  30  Pac.  905 
(1892). 

New  York. — Cibulski  v.  Hutton,  47 
App.  Div.  107,  62  N.  Y.  Supp.  166 
(1900)  ;  Schnitzer  v.  Gordon,  28  App. 
Div.  341,  51  N.  y.  Supp.  152  (1898)  ; 
Demond  v.  Brooklyn  City  R.  Co.,  8 
Misc.  Rep.  610,  29  N.  Y.  Supp.  31S 
(1894);  Smith  v.  Smith,  13  N.  Y. 
Supp.  817  (1891)  ;  People  v.  Budden- 
suck,  4  N.  Y.  Or.  R.  230  (1886)  ;  Peo- 
ple V.  Petmecky,  99  N.  Y.  415,  2  N.  E. 
145   (1885). 

South  Dakota. — ^Hurlbut  v.  Leper, 
12  S.  D.  321,  81  N.  W.  631   (1900). 

West  Virginia. — Ward  v.  Brown, 
53  W.  Va.  227,  44  S.  E.  488   (1903). 

Wiscorisin. — Allen  v.  Murray,  87 
Wis.  41,  57  N.  W.  979  (1894);  Mer- 
cer' V.  Wright,  3  Wis.  645    (1854). 

United  States. — Burrell  v.  Arm- 
strong, 101  Fed.  600,  41  C.  C.  A.  515 
(1900)  ;  The  Strathdon,  101  Fed.  600, 
41  C.  C.  A.  515  (1900);  Strauss  v. 
Abrahams,  32  Fed.  310  (1887)  ;  Tra- 
cey  V.  Town  of  Phelps,  22  Fed.  634, 
23  Blatchf.  71  (1885);  United  States 
v.  Blaisdell  Fed.  Cas.  No.  14,608,  3 
Ben.  132  (1869);  Wellman  v.  Blood 
Fed.  Cas.  No.  17,385,  1  McArthur  Pat. 
Cas.  432    (185-6). 

2.  Georgia. — Pierce  v.  State,  53  Ga. 
365    (1874). 

Illinois. — Crabtree  v.  Hagenbaugh, 
25  111.  233,  79  Am.  Dec.  334  (1861). 

Kansas. — Campbell  v.  State,  3  Kan. 
488    (1866). 

Nebraska. — Dell  v.  Oppenheimer,  9 
Neb.  454,  4  N.  W.  51    (1880). 
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however,  is  not  favored,^  it  being  considered  that  the  maxim  is  to 
be  applied  by  the  jury,*  or  by  the  judge  when  acting  without  a 
jury  ^  according  to  the  circumstances  of  the  case.  The  generally 
accepted  view  is  that  the  mere  fact  of  a  witness  having  sworn 
falsely  in  one  respect  is  not  of  itself,  a  reason  for  the  rejection  of 
his  entire  testimony.  The  jury  may  reject  that  which  is  shown  to 
be  false  and  accept  the  remainder,  or  they  may  reject  it  all.  No 
inflexible  rule  can  be  stated  from  which  no  departure  may  be  made. 
In  each  case  the  jury  may  act  as  under  the  particular  circumstances 
there  existing  seems  best  suited  to  serve  the  ends  of  justice,  giving 
the  testimony  not  shown  to  be  false  such  weight  as  they  may  deem 
proper.® 

The  maxim  does  not  apply  imless  the  testimony  of  the  witness 
in  respect  to  that  which  was  false  appears  to  have  been  wilfully  so.'' 


New  York. — Clark  v.  Mechanics' 
Nat.  Bank,  11  Baly  (N.  Y.)  239 
(1882). 

North  Carolina. — State  v.  Jim,  12 
N.  C.  508   (1828). 

Oftto.— Staffer  v.  State,  15  Ohio  St. 
47,  86  Am.  Dee.  470  (1864). 

United  States. — Giltner  v.  Gorham, 
Fed.  Caa.  No.  5,453,  4  McLean  403 
(1848). 

3.  Coggins  V.  Chicago  &  A,  E.  Co., 
18  111.  App.  620  (1886)  ;  McCrary  v. 
Crandall,  1  Iowa  117  (1855)  ;  Hig- 
bee  V.  McMuUan,  18  Kan.  133. 

4.  Galloway  v.  Com.  5  Ky.  L.  Eep. 
213    (1883). 

5.  Axiom  Min.  Co.  v.  White,  10  S. 
D.  198,  72  N.  W.  462    (1897). 

G.  Alabajma. — Stephenson  v.  Jebeles 
&  Colias  Conf.  Co.,  10  Ala.  App.  431, 
65  So.  314  (1914)  ;  Grimes  v.  State, 
63  Ala.  166   (1879). 

California. — People  v.  Hicks,  53 
Cal.   354   (1879). 

Illinois. — Reynolds  v.  Geenbaum. 
80  111,.  416    (1875). 

Maine. — Parsons  v.  Huflf,  41  Me. 
410  (1856);  Lewis  v.  Hodgdon,  17 
Me.  267   (1840). 

Massachusetts. — Com.  v.  Billings, 
97  Mass.  405   (1867). 


]an. — People  v.  O'Brien,  68 
Mich.   468,   36   N.   W.   225    (1888). 

Mississippi. — Finley  v.  Hunt,  56 
Miss.  221  (1878)  ;  Geoge  v.  State,  39 
Miss.  570   (1860). 

Missouri. — Johnson  v.  Blell,  61  Mo. 
App.  37  (1895)  ;  State  v.  Schoenwald, 
31  Mo.  147    (1860). 

New  Hampshire. — Senter  v.  Carr, 
15  N.  H.  351    (1844). 

New  Jersey. — Clark  v.  Public  Ser- 
vice Elee.  Co.   (1914),  91  Atl.  83. 

New  York. — People  v.  Dinser,  49 
Misc.  R.  (N.  Y.)  82,  98  N.  Y.  Suppl. 
314   (1905). 

North  Carolina. — State  v.  Spencer, 
64  N.  C.  316  (1870)  ;  State  v.  Brant- 
ley, 63  N.  C.  518  (1869);  State  v. 
Williams,  47  N.  C.  357   (1855). 

Ohio. — ^Mead  v.  McGraw,  19  Ohio 
St.  55    (1869). 

Vermont. — Riford  v.  Rochester,  46 
Vt.    738    (1874). 

Virginia. — ^Hash  v.  Com.,  88  Va. 
172,  13  S.  E.  398    (1891). 

Wisconsin. — Suckow  v.  State,  122 
Wis.  156,  99  N.  W.  440  (1904); 
Mercer  v.  Wright,  3  Wis.  645  (1854). 

7.  Arizona. — Schultz  v.  Territory, 
5  Ariz.  239,  52  Pao.  325   (1898)  ;  Fol- 


3743 


Impeachment  oe  Witnesses. 


5364; 


§  3742.  (Impeachment  of  Witnesses);  Right  to  Impeach.— 

After  the  examination  of  a  witness  the  adversary  of  the  party 
calling  him.  is  entitled  to  impeach  his  credit  for  the  purpose  of 
affecting  the  weight  of  his  testimony  with  the  jury.  This  may 
be  done  either  by  the  testimony  of  other  witnesses  or  by  the  cross- 
examination  of  the  witness  himself,  the  object  being  to  show  that 
his  testimony  is,  either  in  part  or  in  whole,  discredited.  Perhaps 
the  most  effective  means  and  one  in  which  a  wide  scope  is  allowed. 


lett  V.  Territory  (Ariz.),  33  Pac.  869 
(1893). 

Arkansas. — ^Lee  v.  State,  73  Ark. 
436,  81  S.  W.  385  (19&4)  ;  Bloom  v. 
State,  68  Ark.  336,  58  S.  W.  41 
(1900);  Frazier  v.  State,  56  Ark. 
242,  19  S.  W.  838   (1892). 

Cailifomia. — People  v.  Luchetti,  119 
Cal.  501,  51  Pac.  707  (1898);  Peo- 
ple V.  Strong,  30  Cal.   151    (1866). 

Colorado. — Last  Chance  Mining  & 
Milling  Co.  v.  Ames,  23  Colo.  167,  47 
Pac.  384  (1896)  ;  Gottlieb  v.  Hart- 
man,   3   Colo.   53    (1876). 

Illinois.- — Littlejohn  v.  Arlogast,  95 
111.  App.  605  (1901);  Martensen  v. 
Arnold,  78  111.  App.  336  (1898); 
Shore  v.  Rowe,  43  111.  App.  150 
(1891)  ;  Spencer  v.  Dougherty,  33  111. 
App.  399  (1887)  ;  Hoge  v.  People,  117 
111.  35,  6  N.  E.  769  (1886);  Smith 
V.  Forbes,  14  111.  App  (14  Bradw.)  477 
(1884)  ;  Quinn  v.  Eawson,  5  111.  App. 
(5  Bradw)  130  (1879);  Gulliher  f. 
People,  83  111.  145  (1876)  ;  United 
States  Exp.  Co.  v.  Hutchins,  58  111. 
44  (1871);  Yundt  v.  Hartrunft,  41 
111.  10  (1866);  Crabtree  v.  Hagen- 
haugh,  35  111.  333,  79  Am.  Dec.  324 
(1861)  ;  Brennan  v.  People,  15  111. 
511   (1854). 

Iowa. — ^Winter  v.  Central  Iowa  Ry. 
■Co.,  80  Iowa  433,  45  N.  W.  737 
(1890)  ;  Callanan  v.  Shaw,  24  Iowa 
441    (1868). 

Kansas. — Barney  v.  Dudley,  40 
Kan.  347,  19  Pac.  550  (1888);  Hale 
T.  Rawallie,  8  Kan.  136   (1871). 

Mississippi. — People        v.        State 


(Miss.)  33  So.  389  (1903);  Vicks- 
burg  &  M.  R.  Co.  v.  Hedrick,  62  Miss. 
28    (1884). 

Missouri. — State  v.  Beaucleigh,  92 
Mo.  490,  4  S.  W.  666  (1887)  ;  State  v. 
Palmer,  88  Mo.  568  (1886);  Shenuit 
V.  Brueggestradt,  8  Mo.  App,  46 
(1879);  State  v.  Elkins,  63  Mo.  159 
(1876). 

Montana. — Bonnie  v.  Earll,  13 
Mont.  239,  29  Pao.  883   (1892). 

Nebraska. — Omaha  &  E.  V.  R.  Co. 
V.  Krayenbuhl,  48  Neb.  553,  67  N.  W. 
447  (1896)  ;  McCormick  Harvesting 
Mach.  Co.  V.  Seeman,  49  Neb.  312, 
68  N.  W.  483  (1896)  ;  Buffalo  Co.  v. 
Van  Sickle,  16  Neb.  363,  SO  N.  W.  261 
(1884). 

Neio  Mesoico.- — ^Pacific  Gold  Co.  v. 
Skillicorn,  8  N.  M.  8,  41  Pac.  533 
(1895). 

New  York. — Koehucke  v.  Ross,  16 
Abb.  Prac.   (N.  S.)    345   (1875). 

North  Dakota. — MoPherrin  v. 
Jones,  5  N.  D.  261  65  N.  W.  686 
(1895). 

Washington. — State  v.  Freidriek,  4 
Wash.  304,  39  Pac.  1055,  30  Pac.  328, 
31  Pac.  333    (1892). 

Wisconsin. — Pumorlo  v.  City  of 
Merrill,  135  Wis.  103,  103  N.  W.  404 
(1905). 

United  States. — Singer  Mfg.  Co.  v. 
Cramer,  109  Fed.  653,  48  C.  C.  A. 
588,  reversed  (1904)  34  S.  Ct.  291, 
193  U.  S.  265,  48  L.  ed.  437  (1904)  ; 
Giltner  v.  Gorham,  Fed.  Cas.  No. 
5,453   (4  McLean  403)    (1848). 


5365 


Impeachment;  Own  Witness. 


§  3743 


is  by  cross-examination  which  has  always  been  regarded  as  one 
of  the  most  valuable  tests  for  the  discovery  of  truth. 

§  3743.  (Impeachment  of  Witnesses) ;  One's  Own  Witness. — 
It  is  stated  as  a  general  rule  that  a  party  will  not  be  permitted 
to  impeach  his  own  witness.^     The  courts  in  their  decisions  to 


§  3743-1.  Alabama. — ^Southern  Ey. 
Co.  V.  Parks,  10  Ala,  App.  318,  65  So. 
202  (1914);  Southern  Bell  Telephone 
&  Telegraph  Co.  v.  Mayo,  134  Ala.  641, 
33  So.  16  (1902)  ;  Warren  v.  Gabriel, 
51  Ala.  235  (1874)  ;  Griffin  v.  Wall, 
33  Ala.  149  (1858)  ;  Price  v.  Mazange, 
31  Ala.  701  (1858)  ;  Winston  v.  Mose- 
ley,  2  Stew.  137  (1829). 

Arkansas. — Oarr  v.  State,  43  Ark. 
fl9   (1884). 

California. — Montgomery  v.  Hunt, 
6  Cal.   366    (1874). 

Illinois.  —  Obermeyer  v.  Chicago 
City  Ry.  Co.,  185  111.  App.  198 
(1914)  ;  Roekwood  v.  Boundstone,  38 
111.  199   (1865). 

Indiana. — Blough  v.  Parry,  144 
Ind.  463,  40  N.  E.  70,  43  N.  E.  560 
( 1895 )  ;  Quinn  v.  State,  14  Ind.  589 
(1800). 

Iowa. — Smith  v.  Dawley,  92  Iowa 
313,  60  N.  W.  635  fl894)  ;  Thorn  v. 
Moore,  21  Iowa  385   (1866). 

Kansas. — Baker  v.  Metropolitan  St. 
R.  Co.,  93  Kan.  37,  143  Pac.  489 
(1914)  ;  Johnston  v.  Marriage,  74 
Kan.  208,  86  Pac.  461  (1906)  ;  State 
V.  Keefe,  54  Kan.  197,  38  Pac.  302 
(1894). 

Kentucky. — Young  v.  Wood,  11  B. 
Mon.  133   (1850). 

Louisiana. — State  v.  Vickers,  47 
La.  Ann.  1574,  18  So.  639    (1895). 

Maine. — Chamberlain  v.  Lands,  27 
Me.  458  (1847)  ;  Brown  v.  Osgood.  25 
Me.  505    (1846). 

Maryland. — Winder  v.  Diflfendorf- 
fer,  2  Bland  166    (1829). 

Massachusetts. — Brolley  v.  Lap- 
ham,  13  Gray  294,  397   (1859)  ;  Com. 


V.  Welsh,  4  Gray  535  (1855)  ;  Whita- 
ker  V.  Salisbury,  15  Pick.  534  (1834)  ; 
Brown  v.  Bellows,  4  Pick.  179  ( 1836 ) . 

Michigan. — Barker  v.  Citizens'  Mut. 
Fire  Ins.  Co.,  136  Mich.  636,  99  N. 
W.  866   (1904). 

Mississippi. — Fairly  v.  Fairly,  38 
Miss.  280    (1859). 

Missouri. — King  v.  Phoenix  Ins. 
Co.,  101  Mo.  App.  163,  76  S.  W.  55 
(1903)  ;  Caldwell  v.  Farmers'  &  Mer- 
chants' Bank,  100  Mo.  A,pp.  23,  71  S. 
W.  1093  (1903);  Creighton  v.  Mod- 
ern Woodmen  of  America,  90  Mo. 
App.  378  (1901)  ;  Dunn  v.  Dunnaker, 
87  Mo.  597   (1885). 

New  Jersey. — Tngersoll  v.  English, 
66  N.  J.  L.  463,  49  Atl.  737  (1901)  ; 
Brewer  v.  Porch,  17  N.  J.  L.  377 
(1840). 

New  York. — Thalheimer  v.  Kla- 
petzy,  59  Hun  619,  12  N.  Y.  Supp. 
941  (1891);  Pollock  v.  Pollock,  71 
N.  Y.  137  (1877)  ;  People  v.  Skeehan, 
49  Barb.  217  (1867)  ;  Sanchez  v.  Peo- 
ple, 23  N.  Y.  147  (1860);  Lawrence 
V.  Baker,  5  Wend.  301    (1830). 

North  Carolina. — Shelton  v.  Hamp- 
ton, 6  Ired.  L.   (N.  C.)   316,  (1845). 

Oklahoma. — Wass  v.  Tennent-Strib- 
bling  Shoe  Co.,  3  Okla.  153,  41  Pac. 
339    (1895). 

Pennsylvania. — Steams  v.  Merch- 
ants' Bank,  53  Pa.  St.  490    (1866). 

South  Carolina. — Bauskett  v.  Keitt, 
33   S.    C.    187    (1885). 

Texas. — Cunningham  v.  State  (Tex. 
Cr.  1914).  166  S.  W.  519;  Reyes  v. 
State,  48  Tex.  Cr.  346,  88  S.  W.  345 
(1905);  Smith  v.  State,  45  Tex.  Cr. 
530     (1904);     Casey-Swasey    Co.    v. 
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this  effect,  with  a  slight  difference  in  their  manner  of  stating  the 
reason,  in  substance  all  base  their  conclusion  upon  the  idea  that 
the  one  who  presents  a  witness  to  the  court  in  support  of  his  case 
represents  him  as  worthy  of  belief  and  will  not  subsequently  be 
permitted  to  impeach  him  by  evidence  to  the  contrary.^  Thus  a 
party  has  been  precluded  from  introducing  evidence  tending  to 
show  the  general  bad  character  of  his  own  witness  for  truth  and 
Teracity.^     Where,  however,  the  witness  is  not  voluntarily  pro- 


Virgmia  State  Ins.  Co.,  33  Tex.  Civ. 
App.  85,  75  S.  W.  911  (1903)  ;  Bailey 
V.  State,  37  Tex.  Cr.  App.  579,  40  S. 
W.  281    (1897). 

Vermont. — D-avis  v.  Buchanan,  73 
Vt.  67,  50  Atl.  545  (]901);  Cox  v. 
Eayres,  55  Vt.  24  (1883). 

West  Virginia. — Stout  v.  Sands,  56 
W.  Va.  663,  49  S.  E.  438   (1904). 

United  States. — Choctaw  &  M.  R. 
Co.  V.  Newman,  140  Fed.  325,  71  C. 
C.  A.  655  (1905);  United  States  v. 
Watkins  Fed.  Gas  No.  16,649,  3 
Cranch.  C.  C.  441   (1839). 

2.  "  It  is  certainly  well  settled, 
that  when  a  party  offers  a  witness  in 
proof  of  his  cause,  he  thereby,  in  gen- 
eral, represents  him  as  worthy  of  be- 
lief, and  the  law  will  not  permit  him 
afterwards  to  impeach  the  general 
character  of  the  witness  for  truth,  or 
to  impugn  his  credibility  by  general 
evidence  tending  to  show  him  to  be 
unworthy  of  belief."  Warren  v. 
Gabriel,  51  Ala.  235,  236  (1874),  per 
Peters,  C.  J. 

"  A  party  is  not  permitted  to  as- 
sert or  present  evidence  showing  one 
state  of  facts  to  be  true,  and  after- 
wards to  assert  or  prove  to  the  court 
tljat  his  prior  evidence  is  untrue,  or 
not  to  be  relied  upon.  This  rule  ap- 
plies to  prevent  bad  faith  in  present- 
ing a,  cause.  A  different  rule  might 
be  interpreted  as  lending  countenance 
to  perjury."  People  v.  Skeehan,  49 
Barb.  (N.  Y.)  217,  219  (1867),  per 
Leonard,  P.  J. 


3.  Alabama. — Winston  v.  Moseley, 
2  Stew.  137    (1829). 

Illinois. — Rockwood  v.  Poundstone, 
38   111.    199    (1865). 

loica. — Thorn  v.  Moore,  21  Iowa 
285    (1866). 

Kansas. — State  v.  Keefe,  54  Kan. 
197,  38  Pac.  302   (1894). 

Louisiatia. — State  v.  Vickers,  47  La. 
Ann.  1574,  18  So.   639    (1895). 

Massachusetts. — Whitaker  v.  Salis- 
bury, 15  Pick.  534    (1834). 

Missouri. — King  v.  Phoenix  Ins. 
Co.,  101  Mo.  App.  163,  76  S.  W.  55 
(1903);  'Creighton  v.  Modern  Wood- 
men, 90  Mo.  App.  378   (1901). 

Nebraska. — Nathan  v.  Sands,  53 
Neb.  660,  72  N.  W.  1030  (1897). 

New  Yort.— Pollock  v.  Pollock,  71 
N.  Y.  137    (1877). 

United  States. — Choctaw  &  M.  R. 
P.  V.  Newton,  140  Fed.  225,  71  C.  C. 
A.  655  (1905)  ;  United  States  v.  Wat- 
kins,  Fed.  Cas.  No.  16,649,  3  Cranch. 
C.  C.  441    (1839). 

"  It  seems  to  be  pretty  generally 
conceded  that  a  party  cannot  impeach 
his  own  witness  by  general  evidence  of 
his  bad  character  for  truth;  and  the 
reasons  given  for  the  rule  are,  that  by 
offering  a  witness  in  proof  of  his  case, 
a  party  thereby  represents  him  as 
worthy  of  belief,  and  that  thereafter 
to  attack  his  general  character  for 
truth,  would  be  not  only  bad  faith 
toward  the  court,  but  in  the  language 
of  Buller,  '  would  enable  the  party  to 
destroy  the  witness  if  he  spoke  against 
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duced  by  the  party  but  is  one  whom  the  law  requires  him  to  call,* 
as  for  instance  an  attesting  witness,^  there  is  found  a  relaxation 
from  the  general  rule. 


§  3744.  (Impeachment  of  Witnesses;  One's  Own  Witness); 

Contradictory  Statements  of. —  The  general  rule  is  that,  for  the 
purpose  of  impeaching  his  own  witness,  a  party  will  not  be  per- 
mitted to  show  by  other  witnesses  or  by  the  direct  or  redirect 
examination  that  the  former  has  made  contradictory  statements  on 
prior  occasions,^  or  testified  differently,^  or  is  influenced  by  bias 


him,  and  to  make  him  a  good  witness 
if  he  speaks  for  him,  with  the  means 
in  his  hands  of  destroying  his  credit 
if  he  speaks  against  him."  Cox  v. 
Eayres,  55  Vt.  24,  27  (1883),  per  Row- 
ell,  J. 

4.  Diffenderfer  v.  Scott,  5  Ind.  App. 
243,  32  N.  E.  87  (1892);  People  v. 
Eleeo,  131  Mich.  519,  94  N.  W.  1069 
(1903). 

"  It  is  a  familiar  maxim,  that  wliere 
the  reason  ceases,  the  rule  is  appli- 
cahle.  No  man  should  be  permitted 
to  attack  a  witness  whom  he  has  him- 
self adduced  to  sustain  his  cause.  But 
in  a  case  like  that  under  considera- 
tion, he  may  well  he  regarded  as  a 
witness  of  the  law,  rather  than  of  the 
party."  Williams  v.  Walker,  2  Rich. 
Eq.  (S.  C.)  291,  293  (1846),  per  Dun- 
kin,  Ch. 

5.  Illinois. — Thompson  v.  Owen,  174 
111.  229,  51  N.  E.  1046,  45  L.  R.  A. 
682    (1898). 

Maine. — Shorey  v.  Hussey,  32  Me. 
579  (1851);  Dennett  v.  Dow,  17  Me. 
19    (1840). 

New  Hampshire. — Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899 
(1885). 

Pennsylvania. — Hart  v.  Burns,  4 
Clark  (Pa.)  337  (1849);  Cowden  v. 
Reynolds,  12  S.  &  R.  281  (1825). 

South  Carolina. — Jerkouski  v. 
Marco,  57  S.  C.  402,  35  S.  E.  750 
(1900);  Williams  v.  Walker,  2  Rich. 
Eq.  291,  46  Am.  Dec.  53   (1846). 


Vermont. — Thornton  v.  Thornton, 
39  Vt.  122   (1866). 

Compare. — Whitaker  v.  Salisbury, 
15  Pick.  (Mass.)  534  (1834);  Brown 
V.  Bulkley,  14  N.  J.  Eq.  294    (1863). 

§  3744-1.  Alabama. — Gandy  v. 
State,  81  Ala.  68,  1  So.  35   (1886). 

California. — People  v.  Jacobs,  49 
Cal.  384    (1874). 

Connecticut. — Appeal  of  Carpenter, 
74  Conn.  431,  51  Atl.  126  (1902); 
Wheeler  v.  Thomts,  67  Conn.  577,  35 
Atl.  499   (1896). 

Georgia. — Dixon  v.  State,  86  Ga. 
754,  13  S.  E.  87   (1891). 

Iowa. — Darland  v.  Rosencrans,  55 
Iowa  223,  30  N.  W.  492   (1886). 

Kentucky.— ThrelkeU  v.  Bond,  29 
Ky.  Law  Rep.  177,  92  S.  W.  606 
(1906);  Pryor  v.  Warford,  21  Ky. 
Law  Rep.  311,  54  S.  W.  838  (1900)  ; 
Champ  V.  Commonwealth,  2  Mete.  17, 
74  Am.  Dec.  388   (1859). 

Maine. — Chamberlain  v.  Sands,  27 
Me.  458    (1847). 

Massachusetts. — Adams  v.  Wheeler, 
97  Mass.  67  (1867)  ;  Commonwealth 
V.  Starkweather,  10  Cush.  59    (1852). 

Mississippi. — Chism  v.  State,  70 
Miss.  742,  12  So.  852  (1893);  Moore 
V.  Chicago  St.  L.  &  N.  0.  R.  Co.,  59 
Miss.  243    (1881). 

Missouri. — State  v.  Burke,  132  Mo. 
363,  34  S.  W.  48    (1896). 

New  Jersey. — Brewer  v.  Porch,  17 
N-.  J.  L.  377   (1840) 
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or  interest.*  This  rule,  however,  is  subject  to  certain  qualifi- 
cations by  which  contradictory  statements  by  the  witness  may 
be  brought  to  his  attention  by  the  party  calling  him.  Thus 
for  the  purpose,  not  of  impeachment,  but  of  refreshing  his 
recollection  inquiries  concerning  prior  contradictory  statements  by 
him  have  been  allowed  although  his  answers  may  tend  to  impair 
his  credibility.*  The  object  of  such  inquiries  is  to  recall  to  the 
mind  of  the  witness  the  fact  that  he  did  make  such  statements 
thus  enabling  him  to  explain  and  correct  an  apparent  contradiction 
and  elicit  the  truth.^ 


Vew  York. — Fleischer  v.  Metropoli- 
tan St.  Ry.  Co.,  63  App.  Div.  44,  71 
N.  Y.  Suppl.  383  (1901);  Mason  v. 
Corbin,  88  Hun  540,  34  N".  Y.  Suppl. 
773  (1895);  Tice  v.  Dromgoole,  33 
Hun  365  (1884);  Thompson  v. 
Blanchard,  4  N.  Y.  303  (1850)  ;  Peo- 
ple V.  Safford,  5  Den.  113   (1847). 

North  Carolina. — State  v.  Simpson, 
9N.  C.  580  (1823). 

Ohio. — Katafrasz  v.  Toledo  Consol. 
Electric  Co.,  24  Ohio  Civ.  Ct.  R.  127 
(1903)  ;  Hurley  v.  State,  46  Ohio  St. 
320,  21  N.  E.  645,  4  L.  R.  A.  161 
(1889). 

Pennsylvania. — Stearns  v.  Mer- 
chants' Bank.  53  Pa.  St.  490   (1860). 

Rhode  Island. — Hildreth  v.  Aldrich, 
15  R.  I.  163,  1  Atl.  249   (1885). 

South  Carolina. — Pooler  v.  Smith, 
73  S.  C.  103,  52  S.  E.  967  (1905)  ; 
State  V.  Jackson,  7  Rich.  L.  283,  24 
Am.  Rep.  476    (1876). 

Texas. — Hall  v.  Clountz,  36  Tex. 
Civ.  App.  348,  63  S.  W.  941  (1901)  ; 
Parlin  &  Orendorff  Oo.  v.  Miller,  35 
Tex.  Civ.  App.  130,  60  S.  W.  881 
(1901). 

Vermont. — Cox  v.  Eayres,  55  Vt. 
24,  45  Am.  Rep.  583   (1883). 

West  Virginia. — Stout  v.  Sands,  56 
W.  Va.  663,  49  S.  E.  428   (1904). 

Com.pare. — Hemingway  v.  Garth,  51 
Ala.  530  (1874);  Blackburn  v.  Com., 
12  Bush.    (Ky.)    181   (1876). 

2.  Weaver  v.  Baltimore  &  0.  R.  Co., 
3   App.    D.    C.    436    (1894);    Com.    v. 


Hudson,  11  Gray  (Mass.)  64  (1858); 
Com.  V.  Welsh,  4  Gray  (Mass.)  535 
(1855)  ;  Sanchez  v.  People,  23  N".  Y. 
147  (1860)  ;  Collins  v.  Hoekle.  99 
Wis.  639,  75  N.  W.  416  (1898); 
United  States  v.  Jones,  Fed.  Cas.  Xo. 
15,494,  3  Wash.  C.  C.  209   (1813). 

Compare. — White  v.  State,  10  Tex. 
App.  381   (1881). 

3.  Fairly  v.  Fairly,  38  Miss.  280 
(1859);  In  re  Mellen's  Estate,  56 
Hun  (N.  Y.)  555,  9  N.  Y.  Suppl.  929 
(1890);  Fulton  Bank  v.  Stafford,  2 
Wend.  (N.  Y.)  483  (1829)  ;  Round- 
tree  V.  Tibbs,  4  Hayw.    (Tenn.)    108 

(1817). 

4.  Alabama. — Campbell  v.  State, 
23  Ala.  44   (1853). 

Iowa. — State  v.  Cummings,  76  Iowa 
133,  40  N.  W.  134   (1888). 

Minnesota. — State  v.  Johnson,  12 
Minn.   476,  93   Am.  Dec.  241    (1867). 

New  York. — Peaple  v.  Sherman,  133 
N.  Y.  349,  31  N.  E.  107  (1892)  ;  Bul- 
lard  V.  Pearsall.  53  N.  Y.  230  (1873). 

Ohio. — State  v.  Carlyle,  4  Ohio  Dee. 
335   (1878). 

Oregon. — Langford  v.  Jones,  18 
Oreg.  307,  23  Pac.  1064   (1894). 

Rhode  Island. — ^Hildreth  v.  Aldrich, 
15  R.  I.  163,  1  Atl.  349   (1885). 

Texas. — Dallas  Consol.  Elec.  S.  R. 
Co.  V.  McAllister,  41  Tex.  Civ.  App. 
13t,  90  S.  W.  933  (1905)  ;  White  v. 
State,  10  Tex.  App.  381   (1881). 

5.  "Where  a  witness  disappoints  tho 
party  calling  him  by  testifying  eon- 
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Surprise. —  In  many  jurisdictions  the  rule  prevails  that  in  case 
of  surprise,  that  is  where  a  party  has  introduced  a  witness  in  good 
faith  in  the  belief  that  he  is  friendly  to  him  and  can  be  relied 
vipon  as  accurate,  but  upon  examination  it  appears  that  he  is  not, 
and  the  party  has  been  misled  or  deceived,  the  witness  being  in 
fact  hostile,  a  wider  range  will  be  allowed,  the  party  being  per- 
mitted to  show  that  contradictory  statements  were  made  by  the 
witness  at  a  prior  time.®     In  such  a  case,  which  is  in  fact  the 


trary  to  the  expectations  and  wishes 
of  such  party,  it  is  a  conceded  rule 
that  the  latter  shall  not,  for  the  pur- 
pose of  relieving  himself  from  the 
effect  of  such  evidence,  be  permitted 
to  prove  that  the  witness  is  a  person 
of  bad  character  and  unworthy  of  be- 
lief. There  is  also  a  great  weight  of 
authority  sustaining  the  position  that 
under  such  circumstances  the  party 
calling  the  witness  should  not  he  al- 
lowed to  prove  that  he  has  on  other 
occasions  made  statements  inconsist- 
ent with  his  testimony  at  the  trial, 
when  the  sole  object  of  such  proof  is 
to  discredit  the  witness.  But  it  is 
well  established  that  the  party  calling 
the  witness  is  not  absolutely  bound 
by  his  statements,  and  may  show  by 
other  witnesses  that  they  are  errone- 
ous. The  further  question  has  fre- 
quently arisen  whether  the  party  call- 
ing the  witness  should,  upon  being 
taken  by  surprise  by  unexpected  testi- 
mony, be  permitted  to  interrogate  the 
witness  in  respect  to  his  own  previous 
declarations,  inconsistent  with  his  evi- 
dence. Upon  this  point  there  is  con- 
siderable conflict  in  the  authorities. 
We  are  of  opinion  that  such  questions 
may  be  asked  of  the  witness  for  the 
purpose  of  probing  his  recollection,  re- 
calling to  his  mind  the  statements  he 
has  previously  made,  and  drawing  out 
an  explanation  of  his  apparent  incon- 
sistency. This  course  of  examination 
may  result  in  satisfying  the  witness 
that  he  has  fallen  into  error  and  that 
his  original  statements  were  correct, 
5ind  it  is  calculated  to  elicit  the  truth. 


It  is  also  proper  for  the  purpose  of 
showing  the  circumstances  which  in- 
duced the  party  to  call  him.  Though 
the  answers  of  the  witness  may  in- 
volve him  in  contradictions  calculated 
to  impair  his  credibility,  that  is  not 
a  sufficient  reason  for  excluding  the 
inquiry."  BuUard  v.  Pearsall,  53  N. 
Y.  230    (1873),  per  Rapallo,  J. 

6.  Delaware. — State  v.  Wright,  3 
Penn.   328,   45  Atl.   395    (1899).  . 

Florida. — Bryan  v.  State,  45  Fla. 
8,    34    So.    343    (1903). 

Kansas. — State  v.  Moon,  71  Kan. 
349,  80  Pac.  597  (1905);  State  v. 
Hughes,  8  Kan.  App.  631,  56  Pac.  143 
(1899)  ;  State  v.  Lostor,  53  Kan.  531, 
34  Pac.   1036    (1893). 

Louisiana. — State  v.  Stephens,  116 
La.  36,  40  So.  533  (1906);  State  v. 
Williams,  111  La.  179,  35  So.  505 
(1903). 

Minnesota. — Lindquist  v.  Dickson. 
98  Minn.  369,  107  N.  W.  958,  6  L.  R. 
A.  (N.  S.)  729  (1906)  ;  State  v.  Tall, 
43  Minn.  273,  45  N.  W.  449    (1890). 

New  York. — ^Lederer  v.  Ledercr, 
108  App.  Div.  228,  95  N.  Y.  Suppl. 
623  (1905);  Maloney  v.  Martin,  178 
N.  Y.  553,  70  N.  E.  1103  (1904), 
aff'g.  81  App.  Div.  (N.  Y.)  432,  80 
N.  Y.  Suppl.  763  ( 1903 )  ;  Wright  v. 
Grant,  6  N.  Y.  St.  E.  362   (1887). 

North  Dakota. — George  v.  Triplett, 
5  N.  D.   50,  63  N.  W.  891    (1895). 

Oregon. — State  v.  Bartmess,  33 
Oreg.  110,  54  Pac.  167   (1898). 

Pennsylvania. — Com.  v.  Wickett, 
20   Pa.    Super.   Ct.   350    (1902.);    Mc- 
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ordinary  one  where  a  witness  testifies  adverse  to  the  party  calling 
him,  the  object  of  the  evidence  is  to  explain  the  attitude  of  such 
"witness  and  offset  the  testimony  given  by  him.'' 

§  3745.  (Impeachment  of  Witnesses;  One's  Own  Witness); 

Contradictory  Testimony  of  Others. —  Thoug-h  a  witness  may 
testify  as  to  certain  facts  it  does  not  prevent  a  party  from  pro- 
ducing other  witnesses  whose  testimony  may  tend  to  contradict 
the  former.^     The  purpose  of  such  evidence  is  professedly  not  to 


Nerney   v.   Reading,   150   Pa.   611,   25 
Atl.    57    (1892). 

South  Carolina. — State  v.  Waldrop, 
73  S.  C.  60,  52  S.  E.  793   (1905). 

Wyoming. — Arnold  v.  State,  5 
Wyo.  439,  40  Pac.  967    (1895). 

7.  "The  hostility  of  a  witness  to- 
wards a  party  against  whom  he  is  call- 
ed may  be  proved  by  any  competent 
evidence.  It  may  be  shown  by  cross-ex- 
amination of  the  witness,  or  witnesses 
may  be  called  who  can  swear  to  facts 
showing  it.  There  can  be  no  reason 
for  holding  that  the  witness  must  first 
be  examined  as  to  his  hostility,  and 
that  then,  and  not  till  then  witnesses 
may  be  called  to  contradict  him,  be- 
cause it  is  not  a  case  where  the  party 
against  whom  the  witness  is  called  is 
seeking  to  discredit  him  by  contrad- 
dicting  him.  He  is  simply  seeking  to 
discredit  him  by  showing  his  hostility 
and  malice;  and  as  that  may  be 
proved  by  any  competent  evidence  we 
see  no  reason  for  holding  that,  he  must 
first  be  examined  as  to  his  hostility. 
And  such,  we  think,  is  the  drift  of  the 
decisions  in  this  State  and  elsewhere." 
People  V.  Brooks,  131  N.  Y.  321,  325, 
30  N.  E.  189   (1893),  per  Earl,  C.  J. 

"  It  is  apparent  that  Boyer  was  an 
unwilling  witness  and  that  his  evi- 
dence was  a  surprise  to  the  appellee 
who  called  him  to  the  stand.  It  was 
proper  therefore  for  the  learned  trial 
judge,  in  the  exercise  of  the  sound 
discretion  which  the  law  allows  him 
in  such  cases,  to  permit  a  cross-exam- 


ination of  the  witness  by  the  party 
calling  him,  to  show  that  his  previous 
statements  and  conduct  were  at  vari- 
ance with  his  testimony.  This  exam- 
ination is  not  substantive  evidence  of 
itself  but  is  permitted  to  neutralize 
the  evidence  given  by  the  witness. 
Bank  of  Northern  Libertees  v.  Davis,  6 
Watts  &  Serg.  285;"  McNerney  v. 
Reading,  150  Pa.  St.  611,  25  Atl.  67 
(1892),  per  McCollum,  J. 

"  We  have  also  held  that  even  at 
common  law,  adverse  witnesses  who 
tell  a  story  contradicting  that  which 
they  had  previously  given  may,  on 
the  party  calling  them  being  thus  sur- 
prised, be  examined  as  to  their  former 
statements,  in  all  cases  where  it  would 
appear  that  a  deception  has  been  prac- 
ticed on  the  party  examining,  and 
that  he  has  been  guilty  of  no  negli- 
gence or  laches."  White  v.  State,  10 
Tex.  App.  381,  396  (1881),  per  Wink- 
ler, J. 

3745-1.  Alahama. — Phenix  Assur. 
Co.  V.  McArthur,  22  So.  903,  116  Ala. 
659,  67  Am.  St.  Rep.  154  (1897)  ;  Up- 
son V.  Raiford,  39  Ala.  188  (1856); 
Hallett  V.  O'Brien,  1  Ala.  585 
(1840)  ;  Winston  v.  Moseley,  2  Stew. 
137  (1829). 

California. — Norwood  v.  Kenfield, 
30  Cal.  393    (1866). 

Colorado. — Moffatt  v.  Tenney,  17 
Colo.   189,  30  Pac.  348    (1892). 

Connecticut. — Olmstead  v.  Win- 
stead  Bank,  33  Conn.  278,  85  Am. 
Dec.  260    (1864). 
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contradict  the  first  witness,  although  it  may  and  does  have  this 
result.    In  fact,  the  right  is  entirely  independent  of  any  right  of 


Georgia. — ^Moultrie  Repair  Co.  v. 
Hill,  48  S.  E.  143,  130  Ga.  730 
(1904);  Cronan  v.  Roberts,  65  Ga. 
678  (1880)  ;  Skipper  v.  State,  59  Ga. 
63   (1877). 

Illinois. — United  States  Brewing 
Co.  V.  Ruddy,  104  111.  App.  315 
(1903)  ;  Rockwood  v.  Poundstone,  38 
111.  199    (1865). 

Indiana. — Kirtz  v.  Spaugh,  Wils. 
267   (1873). 

Iowa. — Benton  County  Sav.  Bank 
V.  Strand,  106  Iowa  606,  76  N.  W. 
1001  (1898)  ;  Clapp  V.  Peck,  55  Iowa 
270,  7  N.  W.  587  (1880);  Thorn  v. 
Moore,  31  Iowa  385    (1866). 

Kentucky. — Champ  v.  Com.,  59  Ky. 
17  (1866);  Fisher  v.  Com.,  13  Ky. 
(3  Litt.)  468  (1833)  ;  Gray  v.  Gray, 
13  Ky.   (3  Litt.)   465   (1823). 

Louisiana. — State  v.  Boice,  114  La. 
«56,  38  So.  584  (1905);  State  v. 
Simon,  37  La.  An.  569   (1885). 

Maine. — Brown  v.  Osgood,  35  Me. 
505    (1846). 

Maryland. — ^Wolf  v.  Hauver,  1  Gill 
84    (1843). 

Massachusetts. — Truro  v.  Freeman, 
133  Mass.  187  (1877);  Bralley  v. 
Lapham,  79  Mass.  394  (1859)  ; 
Brown  v.  Bellows,  31  Mass.  179 
(1826). 

Michigan. — McDonald  v.  Smith,  102 
N.  W.  668,  139  Mich.  211  (1905); 
Darling  v.  Thompson,  108  Mich.  215, 
65  N.  W.   754    (1896). 

Missouri. — Joyce  v.  St.  Louis 
Transit  Co.,  Ill  Mo.  App.  565,  86  S. 
W.  469  (1905);  Campbell  v.  Mc- 
Caskill,  88  Mo.  App.  44  (1901). 

Webraslca. — Blackwell  v.  Wright, 
27  Neb.  269,  43  N.  W.  116,  30  Am.  St. 
Rep.   663    (1889). 

New  Hampshire. — Swamscot  Mach. 
V.  Walker,  33  N.  H.  457  (1851); 
Seavy  v.  Dearborn,  19  N.  H.  351 
<1849). 


New  Jersey. — IngersoU  v.  English, 

66  N.  J.  L.  463,  49  Atl.  737    (1901). 
New    York. — Bailey,   In   re,    98   N. 

Y.  S.  735,  111  App.  Div.  909  (1906)  ; 
Cruse  V.  Findlay,  16  Misc.  Rep.  576, 
38  N.  Y.  S.  741  (1896)  ;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Rep. 
544  (1881)  ;  Bok  v.  Vincent,  13  Abb. 
Prac.  137  (1861);  Thompson  v. 
Blanchard,  4  N.  Y.  303  (1850)  ;  Law- 
rence v.  Barker,  5  Wend.  301   ( 1830) . 

North  Carolina. — McDonald  v.  Car- 
son, 94  N.  C.  497  (1886);  Hice  v. 
Cox,  34  N.  C.  315    (1S51). 

Pemnsylvama. — ^Stockton  v.  De- 
muth,  7  Watts  39,  33  Am.  Deo.  735 
(1838). 

South  Carolina. — Farr  v.  Thomp- 
son, Cheves    (S.  C.)    37    (1839). 

Texas. — Pitman  v.  Holmes,  34  Tex. 
Civ.  App.  485    (1904). 

Wisconsin. — Smith  v.  Ehanert,  43 
Wis.   181    (1877). 

United  Stateis. — Swift  &  Co.  v. 
Short,  93  Fed.  667,  34  C.  C.  A.  545 
(1899);  Peters  v..  United  States,  94 
Fed.  137,  36  C.  C.  A.  105  (1899); 
United  States  v.  Watkins  Fed  Cas. 
No.   16,649    (1329). 

"A  party  may  doubtless  introduce 
evidence  of  any  competent  and  ma- 
terial fact,  although  that  fact  has 
been  denied  by  one  of  his  own  wit- 
nesses, and  although  the  evidence  may 
have  the  effect  of  discrediting  that 
witness;  but  he  cannot  be  allowed  to 
introduce  evidence  for  the  mere  pur- 
pose of  impeaching  the  credit  of  a 
witness  whom  he  has  himself  pro- 
duced."   Adams  v.  Wheeler,  97  Mass. 

67  (1867),  per  Gray,  J. 

"A  party  is  not  estopped  to  affirm 
a  fact  material  to  the  issue,  because 
it  has  been  denied  by  a  witness  called 
by  himself.  It  it  were  so,  he  might 
be  compelled  to  sacrifice  his  case  by 
putting  on  the  stand  an  adverse  and 
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impeachment.  It  exists  by  virtue  of  the  substantive  law  vsrhich 
secures  to  every  litigant  a  fair  opportunity  to  prove  his  contention. 
If  the  rule  were  otherwise,  a  party  would  frequently  be  deprived 
of  the  very  right  for  the  enforcement  or  securing  of  which  the  aid 
of  judicial  tribunals  may  be  invoked. 

§  3746.  (Impeachment  of  Witnesses);  Opponent's  Witness; 
Character. —  The  question  of  the  admissibility  of  evidence  as  to 
the  moral  character  of  a  witness,  for  the  purpose  of  impeaching 
him,  is  regarded  differently  in  the  various  jurisdictions.  There 
are  many  decisions  which  are  authority  for  the  doctrine  that 
evidence   should  be  received  of  general  bad  moral  character,^ 


corrupt  witness  whom  he  was  obliged 
to  call.  A  party  may  contradict,  but 
cannot  impeach  his  own  witness." 
Bralley  v.  Lapham,  13  Gray  (Mass.) 
294,  297   (1859),  per  Bigelow,  J. 

"  If  a  witness  state  facts  in  his 
testimony  which  make  against  the 
party  calling  him,  that  party  may 
contradict  him  as  to  facts  which  are 
material  evidence  in  the  cause,  by  the 
introduction  of  other  witnesses,  for 
the  object  of  the  additional  evidence 
is  not  to  impeach  the  first  witness, 
but  to  prove  material  facts  in  the 
cause,  the  impeachment  of  his  credit 
being  merely  incidental  and  conse- 
quential." Fairly  v.  Fairly,  38  Miss. 
280,  288  (1859),  per  Handy,  J. 

"Whatever  differences  of  opinion 
have  existed  elsewhere,  I  understand 
the  rule  in  this  State  to  be  settled, 
that  a  party  may  not  impeach,  either 
by  general  evidence  or  by  proof  of 
contradictory  statements  out  of  court, 
a  witness  whom  he  has  presented  to 
the  court  as  worthy  of  credit.  He 
may  contradict  him  as  to  a  fact  ma- 
terial in  the  cause,  although  the  effect 
of  that  proof  may  be  to  dicredit  him, 
but  he  cannot  adduce  such  a  contra- 
diction when  it  is  only  material  as  it 
bears  upon  his  credibility.''  Coulter 
V.  Am.  Merchants',  etc.  Co.,  66  N.  Y. 
585,  589  (1874),  per  Johnson,  J. 

§§  334,  et  seq. 


§  3746-1.  Alabama. — Lodgj  v. 
State,  122  Ala.  97,  26  So.  210,  82  Am. 
St.  Rep.  23  (1809);  Fields  v.  State, 
121  Ala.  16,  25  So.  726  (1899); 
White  V.  State,  114  Ala.  10,  22  So. 
Ill  (1897)  ;  Mitchell  v.  State,  94  Ala. 
68,  10  So.  518  ( 1891 )  ;  Mclnerny  v. 
Irwin,  90  Ala.  275,  7  So.  841  (1890) ; 
Ward  V.  State,  28  Ala.  53  (1856). 

Indiana. — Walton  v.  State,  88  Ind. 
9  (1882)  ;  State  v.  Hamilton,  55  Ind. 
520    (1874). 

lovM. — State  V.  Haupt,  126  Iowa 
152,  101  N.  W.  739  (1904)  ;  State  v. 
Froelick,  70  Iowa  213,  30  N.  W.  487 
(1886). 

Kentucky. — Trusty  v.  Com.,  19  Ky. 
L.  Rep.  706,  41  S.  W.  766  (1904)  ; 
Taeket  v.  May,  3  Dana  79  (1835); 
Hume  V.  Scott,  3  A.  K.  Marsh.  260 
(1821). 

Michigan. — Dovey  v.  Lane,  52  Mloh. 
49,  17  N.  W.  272   (1883). 

Missouri. — State  v.  Woodward,  191 
Mo.  617,  90  S.  W.  90  (1905)  ;  State 
V.  Grant,  76  Mo.  236  (1883) ;  State  v. 
Shields,  13  Mo.  836,  53  Am.  Dec.  147 
(1850). 

yorth  Carolina. — State  v.  Boswell, 
13  N,  C.  209  (1839)  ;  State  v.  Stal- 
lings,  3  N.  C.  300  (1804). 

South  CnrnJina. — Annonymous,  1 
Hill  251    (1833). 
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upon  the  theory  that  a  person  whose  general  character  is 
bad  is  not  entitled  to  the  same  credit  as  one  whose  life  is  not 
shown  to  have  been  tainted  by  immoral  or  unlawful  practices.  On 
the  other  hand,  however,  probably  a  majority  of  the  decisions 
sustain  what  serans  to  be  the  better  rule,  viz.,  that  the  proof  must 
be  confined  to  the  particular  trait,  the  veracity  of  the  witness.^ 
Although  his  general  character  may  be  bad  it  does  not  necessarily 
follow  that  he  is  so  lacking  in  his  regard  for  the  truth  and  the 
sanctity  of  an  oath  that  he  is  unworthy  of  belief.  The  inquiry  is 
as  to  his  veracity,  and  for  the  purpose  of  ascertaining  that  the 
evidence  should  be  in  regard  to  his  character  for  truth. 


Tennessee. — Gilliam  v.  State,  1 
Head.  38,  73  Am.  Dec.  161   (1858). 

Texas. — Martoni  v.  State  (Tex.  Cr. 
1914),  167  S.  W.  349;  Renfro  v.  State, 
43  Tex.  Cr.  396,  56  S.  W.  1013  (1900). 

2.  California. — People  v.  Yslas,  27 
Cal.  630   (1855). 

Delaware. — State  v.  Deputy,  3 
Penn.  19,  50  Atl.  176  (1900). 

Florida. — Baker  v.  State,  51  Fla. 
1,  40  So.  673  (1906)  ;  Mercer  v.  State, 
40  Fla.  216,  24  So.  154,  74  Am.  St. 
Eep.  135   (1898). 

Illinois. — Frye  v.  Bank  of  Illinoia, 
11  III.  367   (1849). 

Indiana. — Farley  v.  State,  57  Ind. 
331  (1877)  ;  Fletcher  v.  State,  49  Ind. 
134,   19  Am.  Rep.  673    (1874). 

Indian  Territory. — ^Williams  v. 
United  States,  6  Ind.  Terr.  1,  88  S. 
W.  334    (1904). 

Kansas. — Taylor  v.  dendening,  4 
Kan.  534  (1868). 

Maine. — Shaw  v.  Emery,  43  Me.  59 
(1856);  State  v.  Bruce,  24  Me.  71 
(1844). 

Michigan.— KoSiasin  v.  State,  43 
Mich.  419,  5  N.  W.  454  (1880). 

Minnesota. — State  v.  King,  88 
Minn.  175,  93  N.  W.  965  (1903)  ; 
Warner  v.  Lockerly,  31  Minn.  431,  18 
N.  W.  145  (1884)  ;  Rudsdill  v.  Sling- 
erland,  18  Minn.  380  (Gil.  343) 
(1873). 


Mississippi. — Newman  v.  Maekin, 
13  Sm.  &  M.  383    (1850). 

Missouri. — ^Shaefer  v.  Missouri  Pao. 
Ry.  Co.,  98  Mo.  App.  445,  72  S.  W. 
154  ( 1903 ) ;  Brown  v.  Hannibal  &  St. 
J.  R.  Co.,  66  Mo.  588   (1877). 

New  Jersey. — Atwood  v.  Impson,  30 
N.  J.  Eq.  150  (1869). 

New  York. — Gates  v.  Bowers,  169 
N.  Y.  14,  61  N.  E.  993,  88  Am.  St. 
Eep.  530   (1901). 

Ohio. — Craig  v.  State,  5  Ohio  St. 
605   (1855). 

Pennsylvania. — Com.  v.  Fayne,  205 
Pa.  101,  54  Atl.  489    (1903). 

South  Carolina. — State  v.  Knox,  98 
S.  C.  114,  82  S.  E.  278  (1914)  ;  Clark 
V.  Bailey,  2  Strob.  Eq.  143   (1848). 

Texas.— Belt  v.  State,  47  Tex.  Cr. 
83,  78  S.  W.  933  (1904)  ;  Houston  & 
T.  C.  R.  Co.  V.  White,  33  Tex.  Civ. 
App.  380,  56  S.  W.  304  (1900) ;  Ken- 
nedy V.  Upshaw,  66  Tex.  443,  1  S.  W. 
308  (1886);  Holbert  v.  State,  9  Tex. 
App.  219,  35  Am.  Rep.  738  (1880); 
Boon  V.  Weathered's  Adm'r,  33  Tex. 
675    (1859). 

Virginia. — Uhl  v.  Commonwealth, 
6  Gratt.  706    (1849). 

United  States. — United  States'  v. 
Hughes,  34  Fed.  732  (1888);  Teese 
V.  Huntingdon,  33  How.  3,  16  L.  ed. 
479  (1859);  United  States  v.  White, 
Fed.  Cas.  No.  16,675,  5  Cranch.  C.  C. 
38   (1836). 
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§  3747.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Character) ;  Particular  Acts  and  Facts. —  In  impeaching  a  wit- 
ness by  evidence  of  character  the  general  rule  seems  to  be  that, 
even  in  those  jurisdictions  in  which  evidence  of  general  bad 
character  vyill  be  received,  evidence  of  particular  facts  or  acts 
is  not  admissible/  upon  the  theory  that  it  does  not  follow  be- 


§  3747-1.  Alabama.  —  Nelson  v. 
State  (1914),  65  So.  844;  Feibelman 
V.  Manchester  Fire  Assur.  Co.,  108 
Ala.  180,  19  So.  540  (1896)  ;  Lowery 
V.  State,  98  Ala.  45,  13  So.  498 
(1893);  Smith  v.  State,  88  Ala.  73, 
7  So.  52  (1889)  ;  Nugent  v.  State,  18 
Ala.  531   (1850). 

Arkansas. — Pleasant  v.  State,  15 
Ark.  624   (1855). 

Oalifornia. — People  v.  Clarke,  130 
Cal.   643,   63   Pac.   138    (1900). 

Colorado.  —  Henwood  v.  People 
(1914),  143  Pac.  373. 

Georgia. — Johnson  v.  State,  61  Ga. 
305  (1878);  Weathers  v.  Barksdale, 
30  Ga.  888    (1860). 

Idaho. — Anthony  v.  State,  6  Idaho 
383,  55  Pac.  884   (1899). 

Illinois. — Dimiek  v.  Downs,  82  111. 
570  (1876);  Crabtrce  v.  Kile,  21  111. 
180  ( 1859 )  ;  Frye  v.  Bank  of  Illinois, 
11   111.   367    (1849). 

Indiana. — Griffith  v.  State,  140  Ind. 
163,  39  N.  E.  440  (1860)  ;  Spencer  v. 
Kobbins,  106  Ind.  580,  5  N.  E.  726 
(1886)  ;  Long  v.  Morrison,  14  Ind. 
595,  77  Am.  Dec.  72  (1860);  Walker 
V.  State,  6  Blackf.  1   (1841). 

Iowa. — State  v.  Sater,  8  Iowa  420 
(1859). 

Kentucky. — Seaborn  v.  Com.,  25 
Ky.  L.  Rep.  2203,  80  S.  W.  223 
(1904);  Smith  v.  Com.,  13  Ky.  L. 
Rep.  31,  16  S.  W.  137  (1891)  ;  Thur- 
man  v.  Virgin,  18  B.  Mon.  785 
(1858). 

Louisiana. — State  v.  Guy,  106  La. 
8,  30  So.  268    (1901). 

Massachusetts. — Stock  &  Sons  v. 
Dellapenna,  317  Mass.  503,  105  N.  E. 
378  (1914)  ;  Commonwealth  v.  Smith, 


162  Mass.  508,  39  N.  E.  Ill  (1895)  ; 
Commonwealth  v.  Kennon,  130  Mass. 
39   (1880). 

Michigan. — ^Pcople  v.  Gotshall,  123 
Mich.  474,  82  N.  W.  274   (1900). 

Minnesota. — Matthews  v.  Hershey 
Lumber  Co.,  65  Minn.  372,  67  N.  W. 
1008  (1896);  State  v.  Barrett,  40 
Minn.  65,  41  N.  W.  459  (1889)  ;  Ho- 
berg  V.  State,  3  Minn.  262  (Gil.  181) 
(1859). 

Mississippi. — Smith  v.  State,  58 
Miss.  867   (1881). 

Missouri. — State  v.  Burgess,  259 
Mo.  383,  168  S.  W.  740  (1914)  ;  State 
V.  Gesell,  124  Mo.  531,  27  S.  W.  1101 
(1894);  Day  v.  State,  13  Mo.  422 
(1850). 

Tfew  York. — People  v.  Dorthy,  156 
N.  y.  237,  50  N.  E.  800  (1895)  ;  Gil- 
pin V.  Appleby,  59  Hun  634,  13  N.  Y. 
Supp.  394  (1891);  Conley  v.  Meeker, 
85  N.  Y.  618  (1881);  Greaton  v. 
Smith,  1  Daly  380   (1860). 

North  Carolina. — Trustees  v.  Me- 
bane,  165  N.  C.  644,  81  S.  E.  1030 
(1914);  State  v.  Bullard,  100  N.  O. 
486,  8  S.  E.  191  (1888)  ;  Barton  v. 
Morphes,  13  N.  C.  530   (1830). 

North  Dakota. — State  v.  Pancoast, 
5  N.  D.  516,  67  N.  W.  1053  (1896). 

Ohio. — Gleason  v.  Williams,  Tapp. 
174    (1817). 

Pennsylvania. — Wike  v.  Lightner, 
11  Serg.  &  R.  198   (1824). 

Texas. — ^Capshaw  v.  State  (Tex.  Cr. 
1914),  166  S.  W.  737;  Pally  v.  State, 
48  Tex.  Cr.  474,  88  S.  W.  339  (1905)  ; 
Hudson  V.  State,  41  Tex.  Cr.  453,  55 
S.  W.  492,  96  Am.  St.  Rep.  789 
(1900)  ;  Moore  v.  Moore,  73  Tex.  383, 
11    S.    W.    396     (1889);    McAfee    v. 
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cause  a  person  is  guilty  of  some  one  immoral  practice  or  unlaw- 
ful act,  that  he  also  indulges  in  others.  Moreover,  the  collateral 
issues  which  would  be  raised  and  the  difficulty  which  a  witness 
Avho  had  resided  in  different  localities  would  have  in  disproving 
matters  thus  brought  out  were  strong  factors  in  influencing  the 
courts  to  reject  all  such  evidence. 

A  familiar  instance  of  this  is  where  evidence  of  unchastity  has 
been  offered  for  the  purpose  of  impeaching  a  witness,  it  being  con- 
tended, especially  in  the  case  of  a  woman,  who  was  notoriously  xm- 
chaste  that  owing  to  her  depraved  and  licentious  life  and  associa- 
tions she  was  unworthy  of  belief.  Courts,  however,  have  in  this,  as 
in  other  instances  of  particular  acts,   excluded   such   evidence.^ 


State,  17  Tex.  App.  135  (1884)  ;  Boon 
V.  Weathered's  Adm'r,  23  Tex.  675 
(1859). 

United  States. — Tingle  v.  United 
States,  87  Fed.  320,  30  C.  C.  A.  666 
(1898);  United  States  v.  Vansickle, 
Fed.  Cas.  No.  16,609,  2  McLean  219 
(1840). 

Compare. — Shears  v.  State,  147  Ind. 
61,  46  N".  E.  331  (1897);  State  v. 
Watson,  102  Iowa  651,  72' N.  W.  283 
(1897)  ;  State  v.  Nergaard,  124  Wis. 
414,  102  N.  W.  899    (1905). 

2.  Alabama. — Crawford  v.  State, 
113  Ala.  1,  21  So.  214  (1896);  Me- 
Inerny  v.  Irvin,  90  Ala.  375,  7  So. 
841  (1890);  Holland  v.  Barnes,  53 
Ala.  83,  25  Am.  Rep.  595    (1875). 

California. — Pyle  v.  Piercy,  132 
Cal.  383,  55  Pac.  141  (1898);  People 
V.  Chin  Hane,  108  Cal.  597,  41  Pac. 
■697  (1895)  ;  People  v.  Yslas,  27  Cal. 
630   (1865). 

Connecticut, — State  v.  Shield,  45 
Conn.  256   (1877). 

District  of  GoXurnbia. — Sacks  v. 
United  States,  41  App.  D.  C.  34 
(1914). 

Florida.— B&'k.eT  v.  State,  51  Fla.  1, 
40  So.  673   (1906). 

Georgia. — -Black  v.  State,  119  Ga. 
746,  47  S.  E.  370  (1904)  ;  Smithwick 
V.  Evans,  24  Ga.  461   (1858). 


Indiana. — Kidwell  v.  State,  63  Ind. 
384   (1878). 

Iowa. — Kilburn  V.  Mullen,  32  Iowa 
498   (18G7). 

Louisiana. — State  v.  Bandoin,  115 
La.  857,  40  So.  239  (1906)  ;  State  v. 
Hobgood,  46  La.  Ann.  855,  15  So.  406 
(1894). 

Maryland. — Thomas  v.  Pile,  3  Har. 
&  McH.  241    (1794). 

Massachusetts. — Com.  v.  Stevenson, 
127  Mass.  446  (1876);  Common- 
wealth V.  Churchill,  11  Mete.  538,  45 
Am.  Dee.  329   (1846). 

Michigan. — Travis  v.  Stevens,  137 
Mich.  398,  99  N.  W.  6  (1901)  ;  Peo- 
ple V.  Mills,  94  Mich.  630,  54  N.  W. 
488   (1893). 

Mississippi. — Tucker  v.  Tucker,  74 
Miss.  93,  19  So.  955,  32  L.  R.  A.  623 
(1896). 

Missouri. — ^^State  v.  Coffey,  44  Mo. 
App.  455  (1891);  State  v.  Clawscn, 
30  Mo.  App.  139   (1888). 

Nevada. — State  v.  Larkin,  11  Nev. 
314   (1876). 

New  York.- — Jackson  v.  Lewis,  13 
Johns.  504    (1816). 

Pennsylvania, — Gilchrist  v.  McKie, 
4  Watts  380,  28  Am.  Dec.  731  (1835). 

South  Carolina. — Kennington  v. 
Catoe,  68  S.  C.  470,  47  S.  E.  719 
(1904). 


§  3748 


Impeachment  of  Witnesses. 


53Y6 


Similarly,  evidence  of  an  arrest  or  indictment  of  the  witness  has 
generally  been  excluded  as  have  also  questions  to  him  on  cross- 
examination  in  regard  to  such  a  fact.* 

§  3748.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Character;  Particular  Acts  and  Facts);  Cross-examination. — 

Upon  the  cross-examination  of  a  witness,  however,  it  seems  that 
much  more  latitude  is  permitted,  the  scope  and  extent  of  the  in- 
quiries being  a  matter  for  the  presiding  judge  to  determine  in  the 
exercise  of  sound  reason.^     Thus  inquiries  have  been  allowed  as 


Tennessee. — Merrimau  v.  State,  3 
Lea.  393   (1879). 

Texas. — Woodward  v.  State,  43  Tex. 
Cr.  188,  58  S.  W.  135  (1900);  Mc- 
Orary  v.  State,  88  Tex.  Cr.  609,  44 
S.  W.  170   (1898);  Stayton  v.  State, 

32  Tex.  Cr.  33,  23  S.  W.  38   (1893). 
Vermont. — State    v.    Stimpson,    78 

Vt.  124,  62  Atl.  14,  1  L.  R.  A.  (N.  S.) 
1153  (1905);  State  v.  Smith,  7  Vt. 
141    (1835). 

Wisconsin. — Goodwin  v.  State,  114 
Wis.  318,  90  N.  W.  170   (1902). 

United  States. — United  States  v. 
Masters,  Fed.  Cas.  No.  15,739,  4 
Cranch.  C.  C.  479   (1834). 

Compare, — ^State  v.  Sibley,  132  Mo. 
103,  33  S.  W.  167,  53  Am.  St.  Rep. 
477  (1896);  State  V.  Boyd,  178  Mo. 
3,  76  S.  W.  979  (1903)  ;  Osborne  v. 
Seligman,  39  Misc.  R.  (N.  Y.)  811, 
81  N.  Y.  Supp.  346   (1903). 

3.  Alabama. — Moore  v.  State,  68 
Ala.  360    (1880);   Campbell  v.  State, 

33  Ala.  44  (1853). 

Arkansas. — Anderson  v.  State,  34 
Ark.  357   (1879). 

ffeorjria.— City  Bank  of  Macon  v. 
Kent,  57  Ga.  283   (1876). 

Indiana. — Canada  v.  Curry,  73  Ind. 
246   (1881). 

loiva. — ^State  v.  Sater,  8  Iowa  420 
(1859). 

Kentucky. — Aslicroft  v.  Com.,  22 
Ky.  L.  Rep.  1542,  60  S.  W.  931 
(1901)  ;  Taylor  v.  Commonwealth,  3 
Bush.  508    (1868). 


Michigan. — DriseoU  v.  People,  47 
Mich.  413,  11  N.  W.  221   (1883). 

Minnesota. — ^State  v.  Bryant,  97 
Minn.  8,  105  N.  W.  974  (1905)  ;  State 
V.  Ronk,  91  Minn.  419,  98  N.  W.  334 
(1904). 

Missouri. — State  v.  Howard,  103 
Mo.  142,  14  S.  W.  937    (1890). 

New  Jersey. — PuUen  v.  Pullen,  43 
N.  J.  Eq.  136,  6  Atl.  887   (1887). 

New  York. — People  v.  Cascone,  185 
N.  Y.  317,  78  N.  E.  287  (1906)  ;  Lipe 
V.  Eisenlerd,  33  N.  Y.  239  (1865); 
Bemer  v.  Mittnacht,  2  Sweeny,  582 
(1871). 

Texas. — ^Olark  v.  State,  18  Tex. 
App.  467   (1885). 

Wisconsin. — McKesson  v.  Sherman, 
51  Wis.  303,  8  N.  W.  300   (1881). 

Compare. — Payne  v.  State,  40  Tex. 
Cr.  290,  50  S.  W.  363   (1899). 

§  3748-1.  Fioricfa.— Wallace  v. 
State,  41  Fla.  547,  36  So.  713   (1899). 

Iowa. — State  v.  Chingin,  105  Iowa 
169,  74  N.  W.  946    (1898). 

Kentucky. — Byrne  v.  Morel,  20  Ky. 
L.  Rep.  1311,  49  S.  W.  193    (1899). 

Michigan. — People  v.  McArron,  131 
Mich.   1,   79  N.  W.   944    (1899). 

Minnesota. — ^MeArdle  v.  McArdle. 
13  Minn.  98   (1867). 

Montana. — ^State  v.  Howard,  30 
Mont.  518,  77  Pac.  50  (1904). 

TVejc  Hampshire. — Gutterson  v. 
Morse,  58  N.  H.  165   (1877). 

New  York  — La  Bean  ^ .  People,  .^4 
N.  Y.  323   (1866)  ;  Third  Great  West- 
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to  the  habits  of  the  witness  in  respect  to  the  use  of  intoxicants,* 


ern  T.  R.  Co.  v.  Loomis,  32  N.  Y.  127, 
88  Am.  Dec.  311   (1865). 

Ohio.— XJioe  v.  State,  20  Ohio  St. 
460   (1870). 

Oregon. — State  v.  Bacon,  13  Oreg. 
143,  9  Pa«.  393,  57  Am.  Rep.  8 
(1886). 

Utah. — ^People  v.  Triede,  11  Utah 
241,  39  Pac.  837   (1895). 

United  States. — Plinsky  v.  Ger- 
mania  Fire  &  M.  I.  Co.,  32  Fed.  47. 

"A  witness  may  be  questioned  on 
cross-examination  not  only  on  the 
subject  of  inquiry,  but  upon  any 
other  subject,  however  remote,  for 
the  purpose  of  testing  his  character 
for  credibility,  his  memory,  his  means 
of  knowledge,  or  his  accuracy." 
Amos  V.  State,  96  Ala.  180,  11  So. 
424  (1892),  per  Stone,  C.  J.,  citing 
Roseoe's  Crim.  Bv;  (7th  ed.)  140. 

"  The  antecedents  of  a  witness  are 
a  proper  subject-matter  of  inquiry  on 
his  cross-examination  and  the  ruling 
of  the  court  below  did  not  unduly 
abridge  such  inquiry,  but  merely  for- 
bids needless  prolixity."  Toledo,  St. 
L.  &  K.  C.  R.  Co.  V.  Bailey,  43  111. 
App.  292,  296  (1892),  per  Green,  P, 
J. 

"It  has  always  been  found  neces- 
sary to  allow  witnesses  to  be  cross- 
examined,  not  only  upon  the  facts  in- 
volved in  the  issue,  but  also  upon 
such  collateral  matters  as  may  en- 
able the  jury  to  appreciate  their  fair- 
ness and  reliability.  To  this  end  a 
large  latitude  has  been  given,  where 
circumstances  seemed  to  justify  it,  in 
a,llowing  a  full  inquiry  into  the  his- 
tory of  witnesses,  and  into  many 
other  things  tending  to  illustrate 
their  true  character.  This  may  be 
useful  in  enabling  the  court  or  jury 
to  comprehend  just  what  sort  of  per- 
son they  are  called  upon  to  believe, 
and  suoh  a  knowledge  is  often  very 
desirable.     It  may  be  quite  as  neces- 


sary, especially  where  strange  or  sus- 
picious witnesses  are  brought  for- 
ward, to  enable  counsel  to  extract 
from  them  the  whole  -truth  on  the 
merits.  *  *  *  It  has  always  been 
held  that  within  reasonable  limits  a 
witness  may,  on  cross-examination, 
be  very  thoroughly  sifted  upon  his 
character  and  antecedents.  The  court 
has  a  discretion  as  to  how  far  pro- 
priety will  allow  this  to  be  done  in  a 
given  case,  and  will  or  should  pre- 
vent any  needless  or  wanton  abuse  of 
the  power."  Milburn  v.  Flood,  16 
Mich.  40,  43   (1867),  per  Campbell,  J. 

"Upon  cross-examination,  a  witness 
may  be  asked  any  questions  which 
tend  to  test  his  accuracy,  veracity,  or 
credibility,  or  to  shake  his  credit  by 
injuring  his  character;  and  to  this 
end  his  way  of  life,  his  associations, 
his  habits,  his  prejudices,  his  mental 
idiosyncracies  (if  they  affect  his  ca- 
pacity), may  all  be  relevant."  Free 
V.  Buckingham,  59  N.  H.  219,  225 
(1879),  per  Foster,  J. 

"To  enable  the  juror  to  judge  of  the 
credibility  of  the  witness,  rigid  cross- 
examinations  are  sometimes  necessary 
and  much  latitude  of  inquiry  should 
be  permitted.  The  investigation  of 
truth  is  sometimes  attended  with  the 
humiliation  and  disgrace  of  the  wit- 
ness and  appears  to  be  remorseless. 
*  *  *  If  a  witness  has  been  charged 
with  a  crime  or  arrested  or  indicted 
for  it,  he  may  be  asked  about  it  on 
cross-examination,  and  when  such 
facts  are  irrelevant  to  the  matter  in 
issue  the  party  putting  the  question  is 
bound  by  the  answers  of  the  witnesses, 
he  cannot  call  other  witnesses  and 
prove  that  the  answers  are  false." 
People  v.  Hite,  8  Utah  461,  33  Pa<:. 
254    (1893),  per  Zane,  C.  J. 

"So  that  it  would  seem  that  though 
the  older  authorities  were  against  the 
practice   (1  Phillips  on  Evidence  289, 
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or  drugs,®  of  a  female  witness  as  to  her  character  for  chastity,* 
and,  provided  they  are  relevant,^  other  questions  of  a  like  nature, 


294),  yet  the  current  of  authority 
soon  changed  in  England  and  Amer- 
ica. Indeed,  in  his  digest  of  the  law 
of  Evidence,  Sir  James  Stephens 
states  the  rules  of  cross-examination 
as  follows:  "Where  a  witness  is 
cross-examined,  he  may  be  asked  any 
question  which  tends  (1)  to  test  his 
accuracy,  yeracity,  or  credibility  or 
(3),  to  shake  his  credit,  by  injuring 
his  character.  He  may  be  compelled 
to  answer  any  such  question,  how- 
ever irrelevant  to  the  facts  in  issue, 
and  however  disgraceful  to  himself, 
except  where  the  answer  might  ex- 
pose him  to  a  criminal  charge  'Wil- 
son's Crim  Stats.,  sec.  2511.'  This 
character  of  cross-examination  is  per- 
mitted upon  the  theory,  that  where  a 
man's  life  or  liberty  depends  upon 
the  testimony  of  another,  it  is  of  the 
highest  importance  that  they  whom 
the  law  makes  the  exclusive  judges 
of  the  facts  and  credibility  of  the 
witnesses,  should  know  how  far  the 
witness  is  to  be  trusted.  They  ought 
to  know  his  surroundings  and  status, 
so  as  not  to  give  to  one  belonging  to 
the  criminal  class  the  same  credit  as 
he  whose  character  is  irreproachable. 
*  *  *  While  it  may  seem  hard  to 
compel  a.  witness  to  commit  perjury 
or  destroy  his  own  standing  before 
the  court,  it  would  seem  absurd  to 
place  the  feelings  of  a  profligate  wit- 
ness in  competition  with  the  substan- 
tial rights  of  the  parties  in  the  case. 
But  it  is  to  be  remenibered,  and  all 
the  authorities  unite  in  the  state- 
ment, that  the  examination  must  be 
kept  within  bounds  by  the  court; 
tliat  the  question  should  only  be  per- 
mitted where  the  ends  of  justice 
clearly  require  it,  and  the  inquiry  re- 
lates to  transactions  comparatively  re- 
cent, bearing  directly  on  the  present 


character  of  the  witness,  and  is  es- 
sential to  the  true  estimation  of  his 
testimony  by  the  jury.  *  *  *  It 
should  be  the  care  of  the  trial  judge 
to  confine  the  interrogatory  to  mat- 
ters coming  within  the  said  limita- 
tions, and  promptly  suppress  all  in- 
quiry into  matters  not  recent  nor 
relevant  to  credit,  otherwise  the  wit- 
ness box  would  become  a  source  of 
scandal  and  an  offense.  It  is  also  to 
be  observed,  that  when  a  witness  is 
asked  a  question  which  tends  to  dis- 
grace him,  and  answers  the  question, 
the  cross  examining  party  is,  in  gen- 
eral, bound  by  the  answer,  if  collat- 
eral to  the  issue  and  only  going  to 
the  credit  of  the  witness.  For  to 
admit  contradictory  evidence  would 
raise  collateral  and  independent  issues 
not  relevant  to  the  main  question." 
Carroll  v.  State,  33  Tex.  Or.  431,  434, 
34  S.  W.  100  (1893),  per  Simkins,  J. 

2.  Campbell  v.  State,  33  Ala.  44 
(1853). 

3.  People  V.  Webster,  68  Hun  [Tif. 
Y.)  11,  33  N.  Y.  Suppl.  634  (1893), 
affirmed  139  N.  Y.  73,  34  N.  E.  730 
(1893). 

4.  Boles  V.  State,  46  Ala.  304 
(1871);  Campbell  v.  State,  33  Ala. 
44  (1853);  Thompson  v.  State,  35 
Tex.  Cr.  511,  34  S.  W.  639  (1896)  ;  In- 
gersoll  v.  McWillie,  9  Tex.  Civ.  App. 
543,  30  S.  W.  56  (1895);  State  v. 
Coella,  3  ^^'ash.  99,  28  Pac.  38 
(1891). 

Compare. — Howel  v.  Com.,  5  Gratt. 
(Va.)    664    (1848). 

5.  Yoe  V.  People,  49  111.  410 
(1868);  Com.  V.  Mullen,  150  Mass. 
394,  23  N.  E.  51  (1890)  ;  Third  Great 
Western  T.  R.  Co.  v.  Loomis,  33  N.  Y. 
127,  88  Am.  Dec.  311  (1865);  State 
v.  Houx,  109  Mo.  054,  19  S.  W.  35, 
33  Am.  St.  Rep.  686    (1891). 
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though  they  might  tend  to  degrade  the  witness  ^  where  they  did 
not  render  him  subject  to  a  criminal  prosecution.  — 

§  3749.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Character;  Particular  Acts  and  Facts);  Conviction  for  Crime. — 
Evidence  of  a  prior  conviction  of  the  witness  for  a  crime/  re- 
stricted by  statute  in  some  states  to  a  conviction  for  a  felony,^ 


6.  State  V.  Pancoast,  5  N.  D.  516, 
67  N.  Vf.  1052,  35  L.  E.  A.  ai8 
(1896)  ;  United  States  v.  Wilson, 
Fed.  Cas.  No.  16,676,  5  Cranch.  C.  C. 
53    (1836). 

3749-1.  Connecticut. — Card  v.  Foot, 
57  Conn.  437,   18  Atl.  713    (1889). 

Florida. — Squires  v.  State,  43  Fla. 
251,  37  So.  864    (1900). 

Georgia. — Ford  v.  State,  92  Ga. 
459,  17  S.  E.  667   (1893). 

Illinois. — Wollf  v.  Van  Housen,  55 
111.  App.  395    (1894). 

Indiana. — ^Ellis  v.  State,  152  Ind. 
336,  53  N.  E.  83  (1898);  Jefferson- 
ville  M.  &  T.  E.  Co.  v.  Eiley,  39  Ind. 
568    (1873). 

Indian  Territory. — Williams  v. 
United  States,  4  Ind.  T.  369,  69  S.  W. 
871    (1903). 

loioa. — State  v.  Wasson,  126  Iowa 
330,  101  N.  W.  1135   (1905). 

Kentucky. — Williams  v.  Common- 
wealth, 31  Ky.  Law  Rep.  613,  53  S. 
W.  843    (1899). 

Louisana. — State  v.  McCoy,  109  La. 
683,  33  So.  730  (1903). 

Maryland. — McLaughlin  v.  Mencke, 
80  Md.  83,  30  Atl.  603   (1894). 

Massachusetts. — Commonwealth  v. 
Ford,  146  Mass.  131,  15  N.  E.  153 
(1888)  ;  Commonwealth  v.  Knapp, 
9  Pick.  496,  30  Am.  Dec.  491   (1830). 

Michigan. — Bales  v.  Evans  (1914), 
148  N.  W.  790;  People  v.  Higgins,  127 
Mich.  391,  86  N.  W.  813  (1901)  ;  Con- 
key  V.  Carpenter,  106  Mich.  1,  63  N. 
W.  990  (1895)  ;  Cole  v.  Lake  Shore  & 
M.  S.  Ey.  Co.,  95  Mich.  77,  54  N.  W. 
638    (1893). 


-Helen     v.     State,     67 
Miss.  563,  7  So.  487   (1890). 

Missouri. — State  v.  Woodward,  191 
Mo.  617,  90  S.  W.  90  (1905);  State 
T.  Vandiver,  149  Mo.  502,  50  S.  W. 
893  (1899)  ;  State  v.  Howard,  102 
Mo.  143,  14  S.  W.  937  (1890)  ;  State 
V.  Kelsoe,  76  Mo.  505  (1882). 

Nevada. — State  v.  Lawrence,  28 
Nev.  440,  82  Pac.  614   (1905). 

New  Jersey. — State  v.  Henson,  66 
N.  J.  L.  601,  50  Atl.  468    (1901). 

New  York, — People  v.  Cascone,  185 
N.  y.  317,  78  N.  E.  387  (1906); 
Morenus  v.  Crawford,  51  Hun  89,  5 
N.  Y.  Supp.  453    (1889). 

North  Dakota. — State  v.  Ekanger, 
8  N.  D.  559,  80  N.  W.  482   (1899). 

Oklahoma. — Hyde  v.  Territory,  8 
OkL   69,    56   Pac.    851    (1899). 

Rhode  Island. — State  v.  McQuire,  15 
E.  L  23,  23  Atl.  1118    (1885). 

Texas. — Hamilton  v.  State  (Tex. 
Cr.  1914),  168  S.  W.  536;  Keaton  v. 
State,  41  Tex.  Cr.  631,  57  S.  W.  1135 
(1900);  Darbyshire  v.  State,  36  Tex. 
Cr.  547,  38  S.  W.  173    (1896). 

Washington. — State  v.  Payne,  6 
Wash.  563,  34  Pac.  317  (1893). 

United  .States. — Lang  v.  United 
States,  133  Fed.  201,  66  C.  C.  A.  255 
(1904)  ;  Baltimore  &  0.  E.  Co.  v. 
Eambo,  59  Fed.  75,  8  C.  C.  A.  6,  10 
U.  S.  App.  277  (1893);  Fisher  v. 
Cresent  Ins.  Co.,  33  Fed.  544  (1887). 
Compare. — People  v.  Ward,  134  Cal. 
301,  66  Pac.  372  (1901). 

Should  be  a  judgment  upon  the  ver- 
dict of  guilJj  before  he  can  introduce 
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will  generally  be  received.  This  fact  may  be  established  by  the 
production  of  the  record  showing  the  judgment  of  conviction  which 
it  is  said  is  the  proper  mode®  although  in  many  jurisdictions  in- 
quiries as  to  this  matter  have  been  permitted  on  cross-examination.* 

§  3750.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Character;  Particular  Acts  and  Facts;  Conviction  for  Crime); 

Effect  of  Pardon  or  New  Trial. —  Where  a  person  has  been  con- 
victed of  a  crime  of  such  character  that  evidence  of  the  conviction 
is  admissible  for  the  purpose  of  impeaching  his  credit,  the  fact 
that  he  was  pardoned  does  not  prevent  a  party  from  showing  the 
conviction  in  an  attempt  to  affect  his  credit/  though  it  is  also  held 
that  after  proof  of  the  latter  fact  it  is  proper  that  the  jury  should 


evidence  of  a  conviction.  Hackett  v. 
Freeman,  103  Iowa  296,  72  N.  W.  52S 
(1897). 

2.  People  V.  Carolan,  71  Cal.  195 
12  Pac.  52  (1886) ;  Hanners  v.  McQel- 
land,  74  Iowa,  318,  37  N.  W.  389 
(1888)  ;  Marion  v.  State,  16  Neb.  349, 
20  N.  W.  289  (1884). 

3.  Georgia. — Johnson  v.  State,  48 
Ga.  116  (1873). 

Illinois. — McKevitt  v.  People,  208 
111.  460,  70  N.  E.  693   (1904). 

Massachusetts. — Com.  v.  Sullivan, 
161  Mass.  59,  36  N.  E.  583  (1894); 
Com.  V.  Quin,  5  Gray  478    (1855). 

Missouri. — Berman  v.  Hoke,  61  Mo. 
App.  376   (1895). 

New  Hampshire. — Clement  v. 
Brooks,  13  N.  H.  92    (1842). 

New  York. — Newcomb  v.  Griswold, 
34  N.  Y.  298   (1863). 

Tennessee. — Boyd  v.  State,  94 
Tenn.  505,  39  S.  W.  901   (1895). 

Compare. — McLaughlin  v.  Menke, 
80  Md.  83,  30  Atl.  603  (1894)  :  State 
V.  Miller,  100  Mo.  606,  13  S.  W.  833, 
1051    (1890). 

4.  California. — People  v.  Rodrigo, 
69  Cal.  601,  11  Pac.  481    (1886). 

Iowa. — Nateboom  v.  Watklns,  103 
Iowa  580,  72  N.  W.  766    (1897). 

Maine. — State  v.  Knowles,  98  Me. 
429,  57  Atl.  588   (1904). 


Michigan,. — demens  v.  Oonrad,  19 
Mich.  170    (1869). 

Missouri. — State  v.  Miller,  100  Mo. 
606,   13  S.  W.   832,   1051    (1893). 

New  Jersey. — State  v.  Fox,  70  N. 
J.  L.  353,  57  Atl.  270   (1904). 

Bouth  Carolina. — State  v.  Merri- 
man,  34  S.  C.  16,  13  S.  E.  619  (1891). 

Washington. — State  v.  Champoux, 
33  Wash.  339,  74  Pae.  557   (1903). 

Wisconsin. — Koch  v.  State,  126 
Wis.  470,  100  N.  W.  531,  3  L.  E.  A. 
(N.  S.)   1086   (1906). 

Compare. — TiflFt  v.  Moor,  59  Barb. 
(N.  Y.)  619  (1871);  Kirschner  v. 
State,  9  Wis.  140   (1859). 

Whether  the  witness  had  served 
time  in  the  penitentiary  may  be 
asked.  Wilbur  v.  Flood,  16  Mich.  40, 
93  Am.  Dec.  303  (1867)  ;  State  v. 
Pratt,  137  Mo.  566,  36  S.  W.  556 
(1894)  ;  Lights  v.  State,  31  Tex.  App. 
308,  17  S.  W.  438  (1886)  ;  Jackson  v. 
State,  75  Miss.  145,  21  St.  767  (1897). 

§  3750-1.  Curtis  v.  Cochran,  50  N. 
H.  342  (1870);  Baum  v.  Clause,  5 
Hill  (N.  Y.)  196  (1843);  Bennett  v. 
State,  24  Tex.  App.  73,  5  S.  W.  527, 
5  Am.  St.  Rep.  875  (1887);  Dudley 
V.  State,  34  Tex.  App.  163,  5  S  W. 
649   (1887). 
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be  informed  in  regard  to  the  pardon.^     Similarly  the  fact  that  a 
new  trial  has  been  granted  may  be  shown.* 

§  3751.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Character);  Time  and  Place  to  Which  Inquiry  Relates. —  The 

question  as  to  the  time  to  which  the  inquiry  regarding  the 
character  of  a  witness  must  relate  is  one  upon  which  there 
is  a  difference  of  opinion.  Of  course  it  should  not  have 
reference  to  a  time  when  the  evidence  would  be  of  no  probative 
value  as  to  present  character.  Aside  from  this,  however,  there 
is  a  class  of  cases  in  which  evidence  of  character  is  excluded 
although  it  may  relate  to  a  comparatively  recent  date  as  of  only 
two  or  three  years  prior  to  the  time  of  trial  or  even  nearer  than 
that,^  upon  the  theory  that  where  it  is  sought  to  impeach  a  witness 
it  is  his  character  at  the  time  of  the  trial  and  not  at  a  date  prior 
thereto,  which  governs.  It  is  undoubtedly  true  that  the  further 
removed  the  period  is  from  the  time  of  inquiry  the  weight  of  the 
evidence  correspondingly  decreases.  It  may,  however,  happen  that 
the  circumstances  are  such  that  evidence  upon  this  point  at  the 
time  of  his  testifying  may  not  be  available  in  the  particular  locality 
in  which  he  then  resides  owing  either  to  the  fact  of  his  having 

2.  Gallagher  v.  People,  Sll  III.  158,  Minnesota. — State    v.     Bryant,     97 
71  N.   E.   842    (1904);    O'Donnell  v.  Minn.  8,  105  N.  W.  974  (1905). 
People,  110  111.  App.  250   (1903).  Missouri. — State  v.  Parker,  96  Mo. 

3.  State  V.  Duplechain,  52  La.  Ann.  383,   9  S.  W.   738    (1888);    Wood  v. 
448,  36  So.  1000  (1899).  Matthews,  73  Mo.  477   (1881). 

§  3751-1.    lovM. — ^McGuire  v.  Kene-  Nebraska. — Faulkerer     v.     Gilbert, 

fiek,    111    Iowa   147,    82   N.   W.    485  61  Neb.  603,  85  N.  W.  843,  rehearing 

(1900)  ;  State  v.  Potts,  78  Iowa  656,  derUed,  63  Neb.  126,  86  N.  W,   1074 

43  N.  W.  534,  5  L.  R.  A.  814  (1889).  (1901)  ;  Sun  Fire  Office  of  London  v. 

Kentucky. — Cline    v.    Walters,     28  Ayerst,   37  Neb.   184,   55  N.   W.   635 

Ky.    Law    Rep.    679,    90    S.    W.    231  (1893). 

(1906);  Baker  v.  Commonwealth,  30  New  Jersey. — State  v.  Shuster,   63 

Ky.    Law    Rep.    1778,    50   S.    W.    54  N.  J.  L.  355,  46  Atl.  1101    (1899). 

(1899);   Turner's  Guardian  v.  King,  Pennsylvania. — Miller  v.  Miller,  187 

98  Ky.  253,  33  S.  W.  941,  33  S.  W.  Pa.  St.  572,  41  Atl.  277,  43  W.  N.  C. 

405     (1895);    Mitchell    v.    Common-  81  (1898). 

wealth,  78  Ky.  219  (1879).  Teaoas.— Bowers  v.  State  (Civ.  App. 

Louisiana. — State  v.  Taylor,  45  La.  1903),  71  S.  W.  284;  Herring  v.  Pat- 
Ann.  605,  12  So.  937   (1893).  ten,  18  Tex.  Civ.  App.  147,  44  S.  W. 

Michigan. — ^People  v.  Gotshall,  133  50  (1898). 

Mich.  474,  83  N.  W.  374,   6  Detroit  FermoM*.— Willard  v.  Goodenough, 

Leg.  N.  1109    (1900).  30  Vt.  393   (1858). 
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recently  come  there  from  some  other  locality,  or  of  his  absence 
from  the  place  of  the  trial  for  some  period  after  a  prior  residence 
there  during  which  his  character  as  to  truth  and  veracity  had  be- 
come established.  In  either  event  it  would  seem  that  evidence  of 
character  at  a  prior  date,  not  sufficiently  distant  to  lack  probative 
value  should  be  received,^  having  in  view  the  fact  that  character 
once  formed,  is  not  so  often  the  subject  of  change. 

Place  of  inquiry. —  In  this  connection,  and  akin  to  the  question 
as  to  the  time  to  which  evidence  of  character  must  relate,  arises 
also  the  question  as  to  the  place  of  character.  Must  the  evidence 
be  confined  to  character  at  the  place  the  witness  resides  at  the  time 
of  trial  or  may  evidence  be  introduced  of  character  at  some  prior 
place  of  residence  ?  In  answer  it  may  be  said  that  the  inquiry  is 
as  to  character  and  therefore  should  not  be  controlled  by  locality 
but  any  relevant  evidence  should  be  received,  the  evidence  not 
necessarily  being  confined  to  that  of  the  character  of  the  witness  at 
the  place  where  he  is  residing  at  the  time.^ 


2.  Arhansas. — Snow  v.  Grace,  39 
Ark.  131  (1874). 

Delaware.  —  State  v.  Pucca,  4 
Pennew.  71,  55  Atl.  831  (1902). 

Illinois. — Miller  v.  Assured's  Nat. 
'M.  F.  I.  Co.,  184  111.  App.  271,  affirmed 
364  111.  380,  106  N.  E.  203  (1914); 
Brown  v.  Leulirs,  1  111.  App.  74 
(1877). 

Indiana. — Thrawley  v.  State,  153 
Tnd.  375,  55  N.  W.  95  (1899)  ;  Strat- 
ton  V.  State,  45  Ind.  468  (1874); 
Abshire  v.  Mather,  27  Ind.  381 
(1866). 

Kentucky. — Davis  v.  Common- 
wealth, 95  Ky.  19,  23  S.  W.  585,  44 
Am.  St.  Rep.  301   (1893). 

Massachusetts. — Commonwealth  v. 
Billings,  97  Mass.  405    (1867). 

Michigan. — Hamilton  v.  People,  29 
Mich.  173   (1874). 

Minnesota. — Buse  v.  Pag['.  33  Minn. 
Ill,  19  N.  W.  736,  30  N.  W.  95 
(1884). 

New  York. — Dollner  v.  Lintz,  84  N. 
Y.  6B9  (1881);  Dollner  v.  Lintz,  9 
Duly  17  (1879)  ;  People  v.  Abbot,  19 
Wend.  193   (1S3S). 


North  Carolina. — State  v.  Lanier, 
79  N.  C.  633   (1878). 

Pennsylvania. — Smith  V.  Hine,  179 
Pa.  St.  203,  36  Atl.  222,  39  W.  N.  C. 
402    (1897). 

Texas. — Robbins  v.  Ginnochio  (Civ. 
App.  1898),  45  S.  W.  34  (1898). 

Wisconsin. — ^State  v.  Knight,  118 
Wis.  473,  95  N.  W.  390   (1903). 

3.  Arkanscts. — HoUiday  v.  Cohen, 
34  Ark.  707  (1879)  ;  Lawson  v.  State, 
33  Ark.  230   (1877). 

Georgia. — Watkins  v.  State,  83  Ga. 
231,  8  S.  E.  875,  14  Am.  St.  Rep.  155 
(1S89). 

Illinois. — Blackburn  v.  Mann,  85  111. 
223  (1877)  ;  Holmes  v.  Statler,  17  111. 
453   (1856). 

Indiana. — Lake  Lighting  Co.  v. 
Lewis,  29  Ind.  App.  164,  «4  N.  E.  35 
(1903)  ;  Hank  v.  State,  148  Ind.  338, 
46  N.  E.  137  (1897);  Gemmill  v. 
State,  16  Ind.  App.  154,  43  N.  E.  909 
(18B6)  ;  Memphis  &  0.  R.  Packet  Co. 
V.  McCool,  83  Ind.  392  (1883)';  Strat- 
ton  v.  State,  45  Ind.  468   (1874). 

Iowa. — Douglass  v.  Ague,  125  Iowa 
67,  99  N.   W.  550    (1904);   Sclioep   y. 
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§  3752.  (Impeachment  of  Witnesses;  Opponent's  Witness); 

Bias  or  Interest. —  The  bias,^  or  interest  ^  of  a  witness  is  always 
recognized  as  proper,  to  be  considered  by  the  jury  as  bearing  upon 


Bankers'  Alliance  Ins.  Co.,  104  Iowa 
354,  73  N.  W.  835   (1898). 

Kaiisas. — Stevens  v.  Blake,  5  Kan. 
App.  124,  48  Pac.  888  (1897)  ;  Coates 
V.  Sulan,  46  Kan.  341,  26  Pac.  720 
(1891). 

Michigan. — ^People  v.  Lyons,  51 
Mich.  215,  16  N.  W.  380  (1883). 

Minnesota. — Swanson  v.  Andrus,  84 
Minn.  168,  88  N".  W.  252   (1901). 

Mississippi. — ^Norwood  &  Butter- 
field  Co.  V.  Andrews,  71  Miss.  641,  16 
So.  262   (1893). 

Missouri. — 'State  v.  Cushenberry, 
157  Mo.  168,  56  S.  W.  737   (1900). 

New  York. — Sleeper  v.  Van  Mid- 
dlesworth,  4  Denio  431   (1847). 

Texas. — ^Mynatt  v.  Hudson,  66  Tex. 
66,  17  S.  W.  396  (1886) ;  Coffelt  v. 
State,  19  Tex.  App.  436   (1885). 

Utah. — State  v.  Hilberg,  22  Utah 
27,  61  Pac.  215    (1900). 

Wisconsin. — State  v.  Knight,  118 
Wis.  473,  95  N.  W.  390  (1903). 
,  §  3752-1.  Aiahama. — Allen  v.  Fin- 
cher  (1914)  ;  65  So.  946;  Southern  Ey. 
Co.  V.  Bunnell,  138  Ala.  247,  36  So. 
380   (1903). 

California. — People  v.  Wong  Chuey, 
117  Gal.  624,  49  Pac.  833    (1897). 

Illinois. — City  of  Elgin  v.  Eaton,  2 
111.  App.  90   (1878). 

Louisiana. — State  v.  Major,  134  La. 
774,  64  So.  710  (1914). 

Maine.- — Ross  v.  Reynolds,  112  Me. 
223,  91  Atl.  952    (1914). 

New  Jersey. — State  v.  Quinlan  (N. 
J.  L.  1914),  91  Atl.  111. 

New  York. — People  v.  Grutz,  212  N. 
y.  72,  105  N.  E.  843  (1914)  ;  Zimmer 
v.  Third  Ave.  E.  Co.,  36  App.  Div. 
265,  55  N.  Y.  Suppl.  308  (1899)  ;  Na- 
tion V.  People,  6  Parker  Cr.  E.  258 
(1868). 

Texas. — Roberts  v.  State   (Tpx.  Cr. 


1914),  168  S.  W.  100;  Bennett  v. 
State,  28  Tex.  App.  539,  13  S.  W.  1005 
(1890). 

2.  Alabama. — Conch  v.  Couch,  141 
Ala.  361,  37  So.  405  (1904);  Ala. 
bama  G.  S.  R.  Co.  v.  Burgess,  114 
Ala.  587,  22  So.  169   (1897). 

Colorado. — Stewart  v.  Kindel,  15 
Colo.  539,  25  Pac.  990    (1890). 

Connecticut. — ^Nesbit  v.  Crosby,  74 
Conn.  554,  51  Atl.   550    (1903). 

Florida. — Teston  v.  State,  50  Fla. 
138,  39  So.  787   (1905). 

Indiana. — Dailey  v.  State,  28  Ind. 
285   (1867). 

Louisiana. — ^MoCIure  v.  King,  13 
La.  Ann.  141  (1858). 

Michigan.  — •  Michigan  'Condensed 
Milk  Co.  V.  Wilcox,  78  Mich.  431,  44 
N.  W.  281   (1889). 

Mississippi. — Archer  v.  Helm,  70 
Miss.  874,  13  So.  702    (1893). 

Missouri. — ^Koenig  v.  Union  Depot 
Ey.,  173  Mo.  698,  73  S.  W.  637 
(1903) ;  Lovell  v.  Davis,  52  Mo.  App. 
342    (1893). 

New  Jersey. — Snyder  v.  Harris,  61 
N.  J.  Eq.  480,  48  Atl.  329   (1901). 

New  York. — Renoux  v.  Geney,  32 
Misc.  Eep.  703,  65  N.  Y.  S.  508 
(1900);  Sissinch  v.  Bernhardt,  29 
Misc.  Eep.  652,  61  N.  Y.  S.  107 
(1899);  Meeteer  v.  Manhattan  Ey. 
Co.,  63  Hun  533,  18  N.  Y.  Supp.  561 
(1893)  ;  Meltzer  v.  Doll,  91  N.  Y.  365 
(1883)  ;  RoUwagen  v.  Eollwagen,  3 
Hun  121,  5  Thomp.  &  C.  402  (1875)  ; 
Elwood  V.  Western  Union  Tel.  Co.,  45 
N.  Y.  549,  6  Am.  Rep.  140  (1871); 
Moore  v.  Viele,  4  Wend.  420   (1830). 

North  Dakota. — State  v.  Kent,  4  N. 
D.  577,  62  N.  W.  631,  27  L.  E.  A.  686 
(1895). 

Oftto.— Allen  v.  State,  10  Ohio  St. 
287  (1859). 
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tlie  credit  to  be  accorded  to  his  testiraony.  Therefore,  it  is  permis- 
sible, for  the  purpose  of  impeaching  an  adverse  witness,  to  show 
his  mental  attitude,  either  by  other  witnesses  or  by  cross-examina- 
tion, a  wide  range  being  allowed  the  cross-examiner,^  according  as 
the  presiding  judge  may,  in  the  exercise  of  a  sound  administration, 
deem  essential  to  the  attainment  of  justice.* 

Explanation  and  rebuttal. —  After  the  attitude  of  a  witness  has 
been  thus  attacked,  the  court  will,  for  the  purpose  of  restoring  his 


Oklahoma.— Millei  v.  Territory,  15 
Old.  432,  85  Pac.  239,  reversed,  Miller 
V.  Territory,  149  Fed.  330,  79  C.  C.  A. 
268   (1906). 

South  Dakota. — ^Hedlum  v.  Holy 
Terror  Min.  Co.,  16  S.  T>.  861,  92  N. 
W.  31  (1902). 

Tennessee. — Maxwell  v.  State,  CO 
Tenn.    (3  Heisk.)   420   (18T3). 

Texas. — Jones  v.  McCoy's  Widow  & 
Heirs,  3  Tex.  349   (1848). 

Virginia. — Shannon  v.  McMullin,  25 
Grat.  211   (1874). 

Wisconsin. — ^Klatt  v.  N.  C.  Foster 
Lumber  Co.,  97  Wis.  641,  73  N.  W. 
563    (1897). 

United  States. — United  States  v. 
Ybanez,  53  Fed.  536  (1893)  ;  Dodge 
V.  Hedden,  43  Fed.  446  (1889);  An- 
drews V.  Hyde,  Fed.  Cas.  No.  377,  3 
Cliflf  516  (1873)  ;  White  v.  Common- 
wealth, Fed.  Oas.  No.  17,544    (1866). 

3.  Pittman  v.  State,  51  Fla.  94,  41 
So.  385,  8  L.  E.  A.  (N.  S.)  509  (1906)  ; 
Fields  V.  State,  46  Fla.  84,  35  So.  185 
(1903) ;  Driggers  v.  State,  38  Fla.  7, 
20  So.  758  (1896);  State  v.  Krum,  32 
Kan.  372,  4  Pac.  621  (1884) ;  Williams 
V.  Spokane  Falls  &  N.  R.  Co.,  42 
Wash.  597,  84  Pac.  1129  (1906). 

"  The  interest  which  a  witness  has 
in  the  subject  of  the  controversy  is  a 
material  inquiry,  as  it  bears  upon  the 
question  of  credibility,  and  where  a 
witness  has  received,  or  has  been 
promised,  any  reward  for  giving  tesi- 
mony  in  a  case,  the  fact  may  be 
shown  upon  cross-examination,  and  if 
denied,  admissions  or  declarations  out 


of  court  to  that  effect  may  be  proved. 
The  relations  which  the  witness  bears 
to  the  ease  are  so  far  relevant  to  the 
issue  as  to  admit  proof  of  contradic- 
tory statements  by  way  of  impeach- 
ment when  the  proper  foundation  is 
laid."  Matter  of  Will  of  Snelling,  136 
N.  Y.  515,  519,  32  N.  E,  1006  (1893), 
per  O'Brien,  J. 

4.  Iowa. — Matthews  v.  Luers  Drug 
Co.,  110  Iowa  331,  81  N.  W.  464 
(1900). 

Missouri. — ^Czezewzka  v.  Benton- 
Bellefontaine  Ry.  Co.,  121  Mo.  301,  35 
S.  W.  911  (1894). 

Nebraska. — Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984   (1897). 

New  York. — Taylor  &  Co.  v.  Metro- 
politan St.  Ry.  Co.,  84  N.  Y.  Suppl. 
283  (1903). 

Vermont. — ^Vermont  Farm.  M.  Co. 
V.  Batchelder,  68  Vt.  430,  35  Atl.  378 
(1890). 

"  Especially  should  courts  be  liberal 
in  cross-examination  of  a  witness  who 
is  himself  a  party  to  the  suit.  It  may 
be  that  the  answer  of  the  witness  to 
the  question  propounded  would  have 
satisfied  the  jury  that  the  witness 
was  mistaken  when  he  testified  that 
his  signature  to  the  instrument  in 
controversy  was  not  genuine.  At  all 
events  plaintiff's  counsel  had  the  right 
on  cross-examination  to  test  the 
ability  and  judgment  of  the  witness 
upon  the  subject  of  his  own  signa- 
ture." Neal  V.  Neal,  58  Cal.  287,  288 
(1881),  per  McKee,  J. 
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credit,  permit  the  party  calling  him,  either  by  re-examination  or 
by  other  witnesses,  to  rebut  the  effect  thus  produced,"'^  as  by  showing 
other  facts  tending  to  explain  "  that  which  otherwise  would  perhaps 
influence  the  jury  unfavorably  in  weighing  his  testimony. 

§  3753.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Bias  or  Interest) ;  How  Proved. —  A  witness  may  in  many  in- 
stances, consciously  or  unconsciously,  be  influenced  in  his  testi- 
mony by  a  strong  feeling  of  friendliness  towards  a  party  or_,  on  the 
other  hand,  his  attitude  may  be  directly  the  opposite,  that  of 
enmity  or  hostility.  In  any  such  case  it  is  proper  that  the  exist- 
ence of  such  a  mental  state  be  brought  to  the  attention  of  the  jury,^ 


5.  Travelers'  Ins.  Co.  v.  Sheppard, 
85  Ga.  751,  12  S.  E.  18  (1890)  ;  Clapp 
Y.  Wilson,  5  Den.  (N.  Y.)  285  (1848). 
See  State  v.  Oscar,  52  N.  C.  305 
(1859). 

6.  Alabama. — McA.lpine  v.  State, 
117  Ala.  93,  23  So.  130  (1898)  ;  Pos- 
tal Teleg.  Cable  Co.  r.  Hulsey,  115 
Ala.  193,  22  So.  8.54   (1897). 

CnJifornia. — People  v.  Kuches,  120 
Gal.   566,  52  Pac.  1002    (1898). 

Georgia. — Sweeney  v.  Sweeney,  121 
Ga.    293,   48   S.   E.   984    (1904). 

Maine. — Lenfest  v.  Kobbins,  101 
Me.    176,   63   Atl.    729    (1906). 

New  York. — People  v.  Zigouras, 
163  N.  Y.  250,   57  N.  E.   465    (1900). 

Tennessee. — Nashville  C.  &  St.  R. 
Co.  V.  LawBon.  105  Tenn.  639,  58  S. 
W.  480    (1900). 

Texas. — Mercer  v.  State,  45  Tex 
Cr.  460,  76  S.  W.  469  (1903)  ;  Reese 
V.  State,  44  Tex.  Cr.  34,  68  S.  W 
283  (1902)  ;  Oxsheer  v.  State.  38 
Tex.  Cr.  499,  43  S.  VV.  335    (1897) 

Vermont. — State  v.  Bean.  77  Vt. 
384,   60  Atl.   807    (1905). 

§  3753-1.  Alabama. — Henry  v.  State, 
79  Ala.  42  (1885)  :  Jordan  v.  State, 
79  Ala.  9  ( 1885 )  ;  Munden  v.  Bailey, 
70  Ala.  63  (1881)  ;  Polk  v.  State,  62 
Ala.  237    (1878). 

Arkansas. — Butler  v.  State,  34  Ark. 
480    (1879). 


California. — People  v.  Worthing- 
ton,  122  Cal.  583,  55  Pac.  396  (1898)  ; 
Lange  v.  Schaettler,  115  Cal.  388,  47 
Pac.  139  ( 1896 )  ;  People  v.  Anderson, 
105  CaL  32,  38  Pac.  513  (1894); 
People  V.  Cowan,  1  Cal.  App.  411,  82 
Pac.  339   ( 1905 ) . 

Connecticut. — Beardsley  v.  Wild- 
man.  41  Conn.  515   (1874). 

Florida. — Eatman  v.  State,  48  Fla. 
21,  37  So.  576    (1904). 

Georgia. — Purdee  v.  State,  118  Ga. 
798,  45  S.  E.  606  (1903);  Shaw  v. 
State,  102  Ga.  660,  29  S.  E.  477 
(1897). 

Indiana. — Colton  v.  Vandervolgen, 
8V  Ind.   361    (1882). 

Kansas. — State  > .  Hamilton,  65 
Kan.    183,  69   Pac.   162    (1902). 

Kentucky. — Louisville  &  N.  R.  Co. 
V.  Berry's  Adm'x,  96  Ky.  604,  29  S. 
W.  449    (1895). 

Louisiana. — State  v.  Major,  134  La. 
774,  64  So.  710    (1914). 

Maryland. — Chelton  v.  State,  45 
Md.   564    (1877). 

Massachusetts. — McGuire  v.  Mc- 
Donald, 99  Mass.  49    (1868). 

Michigan. — People  v.  Row,  135 
Mich.  505,  98  N.  W.  13  (1900)  ;  Ham- 
ilton V.  People,  29  Mich.  195    ( 1874 ) . 

Mississippi. — McMaster's  v.  State, 
81  Miss.  374,  33  So.  2  (1902)  :  New- 
comb  V.  State,  37  Miss.  383   (1859). 
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as  bearing  upon  the  weight  to  be  given  to  the  testimony  of  the 
■witness.  So  where  a  party  calls  his  opponent  as  a  witness,  the 
bias  of  the  latter  may  have  an  effect  with  the  jury  and  be  con- 
sidered by  them.^  The  fact  that  he  is  related  to  a  party  is  also 
another  consideration  which  may  have  some  bearing  upon  his 
credit,^  as  is  likewise  that  of  business  relations  with  or  employment 
by  a  party.*     In  these  latter  instances  the  witness,  according  to 


Missouri. — State  v.  Pruett,  144 
Mo.  92,  45  S.  W.  1114,   (1898). 

yew  Jersey. — Lembeck  v.  Stiefel,  71 
N.  J.  Law  320,  59  Atl.  460    (1904). 

North  Carolina. — Drew  v.  Wood,  26 
N.   H.    (6   Fost.)    363    (1853). 

Sew  York. — Gumby  v.  Metropoli- 
tan St.  Ey.  Co.,  171  N.  Y.  635,  63  N. 
E.  1117  (1903);  Haas  V.  Brown,  21 
Misc.  Rep.  434.  47  N.  Y.  S.  606 
(1897)  ;  People  v.  Milks,  70  App.  Div. 
438,  74  N.  Y.  S.  1042,  16  N.  Y.  Cr.  E. 
387  (1902)  ;  Starr  v.  Cragin,  24  Hun 
177  (1881)  ;  Higham  v.  Gault,  15 
Hun  383    (1878). 

Tennessee. — Creeping  Bear  v.  State, 
113  Tenn.  322,  87   S.  W.  653    (1905). 

Texas. — Baines  v.  State,  43  Tex. 
Cr.  E.  490,  66  S.  W.  847  (1902)  ; 
Houston  E.  &  W.  T.  Ey.  Co.  v.  Mc- 
Carty,  40  Tex.  Civ.  App.  364,  89  S. 
W.  805  (1905);  Crist  v.  State,  21 
Tex.  App.  361,  17  S.  W.  260    (1886). 

Termo7it. — State  v.  Powers,  72  Vt. 
168,  47  Atl.  830  (1900);  Hutchinson 
V.  Wheeler,  35  Vt.  330   (1862). 

Washington. — Stossel  v.  Van  De 
Vanter,  16  Wash.  9,  47  Pac.  221 
(1896). 

United  States. — United  States  v. 
Schindler,  10  Fed.   547    (1880). 

2.  Schwabeland  v.  Holahan,  10 
ilisc.  Rep.  176,  30  N.  Y.  Supp.  910 
(1894)  ;  Roberts  v.  Gee,  15  Barb.  449 
(1853);  Pridgen  i'.  Walker,  40  Tex. 
135    (1874). 

3.  Alabama. — .Jernigan  v.  Flowers, 
94  Ala.  508,  10  So.  437   (1891). 

California. — People  v.  Bush,  71  Cal. 
602,  12  Pac.  781   (1887). 


Delaware. — State  v.  Miller,  9 
Houst.  564,  32  Atl.  137   (1892). 

Georgia. — Simpson  v.  State,  78  Ga. 
91  (1886)  ;  Potts  v.  House,  6  Ga.  324, 
50  Am.  Dec.  339    (1849). 

Illinois. — Corgan  v.  Frew,  39  111. 
31,  80  Am.  Dee.  286   (1865). 

Iowa. — Holloway  v.  Griffith,  33 
Iowa  409,  7  Am.  Rep.  208    (ISTl). 

Louisiana. — Tardif  v.  Baudoin,  9 
La.  Ann.  127  (1854)  ;  Ward  v.  Valen- 
tine, 7  La.  Ann.  183    (1852). 

Missouri. — State  v.  Lortz,  186  llo. 
122,  86  N.  W.  906  (1905);  State  v. 
Parker,   39  Mo.  App.  116    (1890). 

New  Hampshire. — Carr  y.  Moore.  41 
N.  H.  131   (1860). 

New  York. — Kavanagh  v.  Wilson, 
70  N.  Y.  177   (1877). 

Worth  Carolina. — Martin  v.  Buf- 
faloe,  121  N.  C.  34,  27  S.  E.  995 
(1897):  State  v.  Byers,  100  N.  C. 
513,  6  S.  E.  420    (1888). 

Pennsylvania. — In  re  Gangwere's 
Estate,  14  Pa.  (2  Harris)  417,  53  Am. 
Dee.  554    (1850). 

4.  Alabama.— Postal  Tel.  Cable  Co. 
V.  Hulsey.  115  Ala.  193,  33  So.  854 
(1897)  ;  Fitzgerald  v.  State,  112  Ala. 
34,   20  So.   966    (1896). 

Colorado. — United  Oil  Co.  v.  Miller, 
19  Colo.  App.  46,  73  Pac.  627   (1903). 

Georgia. — Central  of  Georgia  Ey. 
Co.  V.  Bagley,  121  Ga.  781,  49  S.  E. 
780  (1905);  Central  Railroad  & 
Banking  Co.  v.  Maltsly,  90  Ga.  630, 
16  S.  E.  953    (1892). 

Illinois. — Chicago  &  E.  E.  .Co.  v. 
Thomas,  55  N.  E.  861  (1909);  Allen 
B.  Wrisley  Co.  v.  Burke,  303  III.  2;0, 
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the  importance  of  the  business  matters  involved  or  of  the  employ- 
ment to  him  might  frequently  be  influenced  to  testify  in  the  most 
favorable  way  he  can  to  the  one  with  whom  ho  is  so  associated. 

The  mterest  ivliich  a  party  naturally  has  in  the  outcome  of  a 
controversy  may  also  have  an  effect  upon  his  testimony  and  is 
proper  to  be  considered.^  Thus  it  is  quite  natural  that  the  defend- 
ant, in  a  criminal  prosecution,  should  desire  to  be  freed  of  the 
charge  against  him  and,  with  this  object  in  view,  would  testify 
only  in  such  a  way  as  to  most  likely  attain  that  result.  This  fact 
the  jury  may,  therefore,  take  into  consideration.® 


67  N.  E.  818  (1903);  Illinois  Cent. 
R.  Co.  V.  Haskins,  11.5  111.  300,  3  N. 
E.  654   (1885). 

Iowa,. — Hamilton  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  103  Iowa  335,  72  N. 
W.  536    (1903). 

Kentuckij. — Louisville  &  N.  R.  Co. 
V.  Munford,  24  Ky.  L.  R.  416,  68  S. 
W.  635   (1902). 

Michigan. — Totten  v.  Burhans,  103 
Mich.  6,  61  N.  W.  58  (1894);  Jones 
V.  Village  of  Portland,  88  Mich.  598, 
50  N.  W.  731,  16  L.  R.  A.  437  (1891). 

Montana. — State  v.  Broadbent,  27 
Mont.  343,  71  Pac.  1   (1903). 

KeiD  Jersey. — Haver  v.  Central  R. 
Co.  of  N.  J.,  64  N.  J.  L.  312,  45  Atl. 
593   (1900). 

Ifew  York. — Anderson  v.  Standard 
Gaslight  Co.  of  New  York,  40 
N.  Y.  S.  671,  17  Misc.  Rep.  635,  75 
N.  Y.  St.  Rep.  74  (1896);  Uransky 
V.  Dry  Dock  E.  B.  &  B.  R.  Co.,  59 
Hun  626,  13  N.  Y.  Supp.  670    (1891). 

Texas. — ^Missouri  K.  &  T.  Ry.  Co.  of 
Texas  v.  Smith,  31  Tex.  Civ.  App.  332, 
73  S.  W.  418  ( 1903 )  ;  International 
&  G.  N.  R.  Co.  V.  Johnson,  23  Tex. 
Civ.  App.  160,  55  S.  W.  772    (1900). 

Washington. — ^Moy  Quon  v.  Furnya 
Co.  (1914),  143  Pac.  99;  Stowe  v.  La 
Conner  Trading  &  Transportation  Co., 
39  Wash.  27,  80  Pac.  856  (1905); 
Stowe  T.  La  Conner  Trading  &  Trans- 
portation Co.,  39  Wash.  28,  81  Pac.  97 
(1905). 


United  States. — Tennessee  Coal 
Iron  &  Railroad  Co.  v.  Haley,  85  Fed. 
534,  29  C.  C.  A.  32S  (1898);  United 
States  V.  The  Coquitlam,  57  Fed.  706 

(1893)  ;  Granon  v.  Hartshorne,  Fed. 
Gas.  No.  5,689,  1  Blackf.  &  H.  454 
(1834). 

5.  Colorado. — Stewart  v.  Kindel,  15 
Colo.  539,  25  Pac.  990   (1890). 

Georgia. — Laramore  v.  Minish,  43 
Ga.  282  (1871). 

Missouri. — Lovell  v.  Davis,  52  Mo. 
App.  342    (1893). 

New  York. — Olsen  v.  Ensign,  7 
Msc.   Rep.    682,    28   N.    Y.    Supp.    38 

(1894)  ;  De  Cernea  v.  Cornell,  3  Misc. 
Rep.  241,  33  N.  Y.  Supp.  941  (1893)  ; 
Meeteer  v.  Manhattan  Ry.  Co.,  63  Hun 
533,  18  N.  Y.  Supp.  561  (1893)  ;  Dean 
v.  Metropolitan  El.  Ey.  Co.,  119  N. 
Y.  540,  23  N.  E.  1054  (1890);  Ract 
V.  Duviard-Dime,  51  Hun  639,  4  N.  Y. 
Supp.  156   (1889). 

yermOK*.— McKindley  v.  Drew,  69 
Vt.  210,  37  Atl.  285   (1896). 

United  States. — White  v.  Common- 
wealth, Fed.  Cas.  No.  17,544  (1866)  ; 
Curtice  v.  Crawford  County  Bank,  110 
Fed.  830   (1901). 

6.  Alabama. — Dick     v.     State, 
Ala.  61,  6  So.  395    (1888). 

Connecticut. — State    v.     Fiske, 
Conn.  388,  28  Atl.  573   (1893). 

Illinois. — Bressler  v.  People,  117 
111.  422,  8  N.  E.  62    (1886). 
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An  inducement  given  or  consideration  paid  to  or  expected  by 
the  witness,  for  the  procuring  or  giving  of  the  testimony,  are 
matters  which  may  be  regarded  by  the  jury  in  this  connection. 
Thus  it  may  be  shown  that  the  witness  is  charged  with  some  offense 
and  has  hopes  or  promise  of  leniency  or  immunity  from  punish- 
ment,^ that  he  testified  in  consideration  of  being  bailed,*  pay- 
ment of  his  expenses  in  connection  with  the  trial,^  or  that  he  will 
receive  a  reward/"  or  pay  for  services,"  provided  the  accused  ia 
convicted. 

Betectiues,^^  and  persons  hired  to  secure  evidence,'^  may  be 
hhown  to  be  such  and  details,  in  regard  to  their  pay  and  the  like 
may  be  inquired  into. 

Other  matters. — It  may  be  shown  that  the  witness  is  the  com- 
plaining witness,^*  and  therefore  desirous  of  seeing  the  accused 


Towa. — State  v.  Moelchen,  53  Iowa 
rao,  5  N.  W.  186   (1880). 

Missouri. — State  v.  Zorn,  71  Mo. 
41.^    (1880). 

Nebraska. — Davis  \ .  State,  31  Neb. 
247.  47  N".  W.  854  (1891)  ;  St.  Louis 
V.  State,  8  Neb.  405,  1  N.  W.  371 
(1878), 

A'Tsio  Mexico. — Faulkner  v.  Terri- 
tory, 6  N.  M.  464,  30  Pac.  905  (1893). 

New  York. — ^Sipple  v.  State,  99  N. 
Y.  284,  1  N.  E,  892.  3  N.  E.  657 
(18S5). 

7.  People  V.  Laiigtree,  64  Cal.  25C, 
30  Pac.  813  (1883);  Rouse  v.  State 
(Miss.  1914),  65  So.  501;  State  v. 
.■\[itch<-iier,  98  N.  C.  689,  4  S.  E.  36 
(1887). 

8.  Texas. — McGuire  v.  State,  19 
T(x.  App.  467    (1885). 

9.  Southern  Ry.  Co.  v.  Crowder,  130 
Ala.  356,  30  So.  592  (1901)  ;  Alabama 
fi.  S.  R.  Co.  V.  Johnston,  128  Ala. 
283.  29  So.  771   (1901). 

10.  HoUing.sworth  v.  State,  53 
Ark.  387,  14  S.  W.  41  (1890)  ;  Peo- 
ple V.  Harper,  145  Mich.  402,  108  N. 
W  689,  13  Detroit  Leg.  N.  440 
(1906);  State  v.  Staples,  47  N.  H. 
:i:i.  90  Am.  Dec.  565    (1866);   State 


V.  Anslinger,   171  Mo.  600,  71  S.  W. 
1041    (1903). 

11.  State  V.  Carroll,  85  Iowa  1.  51 
N.   W.   1159    (1893). 

12.  Delaware. — State  v.  Miller,  9 
Houst.  564,  32  Atl.  137    (1893). 

Illinois. — Burns  v.  People,  45  111. 
App.    70    (1893). 

Kansas. — State  v.  Shew,  8  Kan. 
App.  679,  57  Pac.  137    (1899). 

Nehraska. — Heldt  v.  State,  30  Neb. 
492.  30  N.  W.  636,  57  Am.  Rep.  835 
(1886). 

Pennsylvania. — Commonwealth  v. 
Farrell,  187  Pa.  St.  408.  41  Atl.  382, 
43  W.  N.  c.  43    (1898). 

13.  Alabama. — Rivers  v.  State,  97 
Ala.  72,  12  So.  434    (1893). 

//Mnois.— Blake  v.  Blake,  70  111. 
618    (1873). 

Michigan. — People  v.  Whitney,  105 
Mich.  623,  63  N.  W.  765  (1895)  ;  Peo- 
ple V.  Rice,  103  Mich.  350,  61  N.  W. 
540  (1894);  Hamilton  v.  People,  39 
Mich.  195    (1874). 

Minnesota. — State  v.  Tosney,  36 
Minn.  362,  3  N.  W.  345   (1879). 

Wisconsin. — State  v.  Rosenthal,  133 
Wis.  442,  102  N.  W.  49    (1905). 

United  States. — ?[ostettcr  Co.  v. 
Bower,  74  Fed.  235   (1896). 
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convicted,  that  he  has  contributed  to  the  expenses  of  the  suit,-'^  and 
hired  counsel  to  assist  in  the  prosecution/®  or  has  hired  or  en- 
deavored to  hire  a  bondsman  for  the  defendant  or  acted  as  such 
himself,^^  or  has  endeavored  to  procure  perjured  testimony.^* 

§  3754.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Bias  or  Interest);  Accomplice. —  Under  the  statutes  in  force,  in 
the  various  jurisdictions,  giving  an  accused  person  the  right  to 
testify,  the  view  is  generally  recognized  that  an  accomplice  may 
testify  for  or  against  his  companion  in  crime,  the  only  real  question 
being  as  to  the  weight  which  may  be  given  to  his  testimony,  which 
is  a  matter  exclusively  for  the  determination  of  the  jury.  As  a 
general  rule  the  testimony  of  an  acompliee  should  be  regarded  with 
caution.  By  what  motive  is  he  actuated  in  testifying  as  he  does  ? 
If  for  the  state,  as  is  generally  the  case,  has  any  hope  or  promise 
of  immunity  been  held  out  to  him?  If  for  the  co-indictee  is  he 
not  naturally  interested  that  there  be  a  favorable  outcome  for  him  ? 
Therefore  it  is  generally  regarded  as  proper  for  the  jury  to  consider 
the  state  of  mind  of  the  witness  and  for  this  purpose  to  have  sub- 
mitted to  them  such  facts  as  may  tend  to  aid  them  in  their  deter- 
mination.^ Thus,  a  witness  may  be  asked  if  he  has  not  been  in- 
dicted for  the  same  offense,^  or  has  been  promised  immunity  by 
the  prosecution  for  testifying  against  the  defendant.^    In  the  latter 

14.  People  V.  Bennett,  107  Mich.  State,  79  Ark.  25,  94  S.  W.  918 
430,  65  N.  W.  280   (1895).  (1906). 

15.  Howard    v.    Patrick,    43    Mich.  Illinois. — Stevens    v.     People,     215 
121,    5    N.   W.    84    (1880);    State   v.  111.  593,  74  N.  E.  786   (1905). 
Elkins,   101   Mo.   344,   14   S.   W.   116  New  Jersey.— State  v.  Rosa,  71  N. 

(1890);    Magruder  v.   State,   35   Tex.  J.  L.  316,  58  Atl.  1010   (1904). 
Cr.  214,  33  S.  W.  333    (1894).  North  Dakota.Sta.te  v.  Kent,  4  N. 

16.  People  V.  Gillis,  97  Cal.  543,  33  D.  577,  62  N.  W.  631,  27  L.  E.  A. 
Pac.  586  (1893)  ;  People  v.  Blaokwell,  686    (1895). 

27    Cal.    65     (1864);    Beauchamp    v.  0 Wo.— Allen  v.  State,  10  Ohio  St. 

State,  6  Blaekf.    (Ind.)    299    (1842);  287    (1859). 

State  V.  Elkins,   101  Mo.  344,  14  S.  Texas.— Reese  v.  State,  44  Tex.  Cr. 

W.   116    (1890);    State  v.   Conkle,   16  34,  68  S.  W.  283   (1902). 

W.  Va.  736   (1880).  2.  People  v.  Becker,  210  N.  Y.  274, 

17.  Com.  V.  Gallagher,  136  Mass.  54  104  N.  E.  396  (1914)  (holding  that 
(1878);  Sims  v.  State  (Tex.  Cr.  may  compel  production  of  immunity 
1898)   45  S.  W.  705.  agreement  when  in  writing). 

18.  People  V.  Wong  Chuey,  117  Cal.  3.  Wilkerson  v.  State,  140  Ala.  165, 
624,  49  Pac.  833   (1897).  37  So.  265    (1904). 

§  3754-1.  Arkansas.  —  Smith         v. 
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case  the  prosecution  may  rebut  any  inference  that  the  witness  was 
actuated  by  such  an  inducement  by  showing  that  no  such  promise 
was  made,*  or  that,  even  if  there  was  one,  the  witness  had  disclosed 
all  to  the  prosecuting  officer  before  it  was  made.® 


§  3755.  (Impeachment  of  Witnesses;  Opponent's  Witness); 

Contradictory  Statements. —  A  frequent  mode  of  impeaching  the 
credit  of  a  witness  is  by  evidence  showing,  that  at  some  other  time 
or  times,  he  has  made  statements  inconsistent  with,  or  contradictory 
to,  his  present  testimony.^    So  it  is  the  privilege  of  counsel,  in  the 


4.  Mitchell  v.  State,  94  Ala.  68,  10 
So.  518    (1891). 

5.  Reese  v.  State,  44  Tex.  Cr.  34 
6b'  S.  W.  283    (1903). 

§  3755-1.  Alabama. — Barfield  v. 
Evans  (1914),  65  So.  928;  Holley  v. 
State,  105  Ala.  100,  17  So.  103 
( 1895 )  ;  Cotton  v.  State,  87  Ala.  75, 

6  So.  396   (1888). 

Arizona. — Tamborino  v.    Territory, 

7  Ariz.  246,  64  Pac.  493    (1901). 
Arkansas. — Burns     v.     Collier,     69 

Ark.  245,  62  S.  W.  593   (1901). 

California. — Bowen  v.  Sierra  Lum- 
ber Co.,  3  Gal.  App.  313,  84  Pac.  1010 
(1906);  McDaniel  v.  Bacon,  2  Cal. 
336,  56  Am.  Dec.  339    (1853). 

Colorado. — Rose  v.  Otis,  18  Colo. 
59,  31  Pac.  493    (1892). 

Connecticut. — Palmer  v.  Hartford 
Dredging  Co.,  73  Conn.  173,  47  Atl. 
125   (1900). 

DelavMre. — Chielinsky  v.  Hoopes  & 
Townsend  Co.,  1  Marv.  273,  40  Atl. 
1127    (1894). 

J'JoritZa.— Stewart  v.  State,  42  Fla. 
591,  38  So.  815  (1900). 

Georgia. — Cox  v.  State,  124  Ga.  95, 
52  S.  E.  150  (1905)  ;  Columbus  R.  Co. 
V.  Peddy,  130  Ga.  589,  48  S.  E.  149 
(1904)  ;  Oatis  v.  Brown,  59  Ga.  711 
(1877)  ;  Floyd  v.  Wallace,  31  Ga.  688 
(1861). 

Idaho. — State  v.  Crea,  10  Idaho  88, 
76  Pac.  1013    (1904). 

Illinois. — Ferrier    v.    Chicago    Rys. 
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Co.,  185  111.  App.  326  (1914)  ;  Meyer 
V.  McCumber,  75  111.  App.  119  (1898)  ; 
Rankin  v.  Crow,  19  111.  626   ( 1858 ) . 

Indiana. — Swygart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755  (1906);  In- 
dianapolis G.  &  F.  R.  Co.  V.  Hubbard, 
36  Ind.  App.  160,  74  N.  E.  535 
(1905);  Dillon  v.  Bell,  9  Ind.  320 
(1857)  ;  Mclntire  v.  Young,  6  Blackf. 
496,  39  Am.  Dec.  443  (1843)  ;  Shields 
V.  Cunningham,  1  Blackf.  86   (1820). 

Iowa. — State  v.  Matheson,  130  Iowa 
440,  103  N.  W.  137,  114  Am.  St.  Rep. 
427   (1905). 

Kentucky. — Supreme  Tribe  of  Ben 
Hur  V.  Cosgrove,  161  Ky.  484,  160  Ky. 
595,  169  S.  W.  999  (1914);  Harris  v. 
Commonwealth,  25  Ky.  Law  Rep.  297, 
74  S.  W.  1044  ( 1903 )  ;  Powers  v.  Com- 
monwealth, 114  Ky.  237,  -34  Ky.  Law 
Rep.  1007  (1903);  Cox  y.  Common- 
wealth, 24  Ky.  Law  Rep.  680,  69  S. 
W.  799  (1902). 

Louisiana. — State  v.  Folden,  135 
La.  791,  66  So.  223  (1914);  State  v. 
Scott,  48  La.  Ann.  1418,  39  So.  909 
(1896) ;  State  v.  Butman,  15  La.  Ann. 
166   (1860). 

Massachusetts. — Cotton  v.  Boston 
Elevated  Ry.  191  Mass.  103,  77  N.  E. 
698  (1906);  Robinson  v.  Old  Colony 
St.  Ry.  Co.,  189  Mass.  594,  76  N.  E. 
190  (1905);  Liddle  v.  Old  Lowell 
Nat.  Bank,  158  Mass.  15,  33  N.  E. 
954  (1893);  Lewis  v.  Mason,  109 
Mass.     169      (1873);     Hathaway     v. 
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cross-examination  of  a  witness,  to  make  inquiries  for  the  purpose 


Crocker,  48  Mass.  (7  Mete.)  263 
(1843). 

Michigan. — Geerds  v.  Ann  Arbor 
R.  Co.  (1914),  147  N.  W.  505;  Casey 
V.  Nissle,  145  Mich.  383,  108  N.  W. 
733,  13  Detroit  Leg.  N.  490  (1906)  ; 
Weeks  v.  Hutchinson,  135  Mich.  160, 
97  N.  W.  695,  10  Detroit' Leg.  N.  736 
( 1903 )  ;  Jensen  v.  Michigan  Cent.  R. 
Co.,  102  Mich.  176,  60  N.  W.  57 
(1894);  People  v.  Davis,  52  Mich. 
569,  18  N.  W.  362    (1884). 

Minnesota. — State  v.  Gallehugh,  89 
Minn.  212,  94  N.  W.  723  (1903); 
State  V.  Barrett,  40  Minn.  65,  41  N. 
W.  459    (1889). 

Mississippi.  — ■  Bowles  v.  State 
(Miss.),  40  So.  165  (1906);  McCall 
V.  State  (Miss.),  29  So.  1003  (1901)  ; 
Harris  v.  Sledge  (Miss.),  21  So.  783 
(1897);  Head  v.  State,  44  Miss.  731 
(1870);  George  v.  State,  39  Miss. 
570   (1860). 

Missouri. — State  v.  Wertz,  191  Mo. 
569,  90  S.  W.  838  (1905);  State  v. 
Blitz,  171  Mo.  530,  71  S.  W.  1027 
(1903)  ;  Leahey  v.  Case  Ave.  &  F.  G. 
Ey.  Co.,  97  Mo.  165,  10  S.  W.  58,  10 
Am.  St.  Rep.  300  (1888);  State  v. 
Talbott,  79  Mo.  347   (1881). 

Montana. — M'ichener  v.  Fransham, 
29  Mont.  240,  74  Pae.  448   (1903). 

New  Hampshire. — Guertin  v.  Toven 
of  Hudson,  71  N.  H.  505,  53  Atl.  736 
(1902)  ;  Gerrish  v.  Pike,  36  N.  H.  510 
(1858). 

New  Jersey. — Earl  v.  Earl,  81  N.  J. 
Eq.  444,  86  Atl.  940   (1914). 

New  York. — Sutton  v.  Wanamaker, 
95  N.  Y.  S.  535  (1905)  ;  Squire  v. 
Hanover  Fire  Ins.  Co,  162  N.  Y.  553, 
57  N.  E.  93,  76  Am.  St.  Rep.  349 
(1900)  ;  Fluhr  v.  Manhattan,  51  App. 
Div.  627,  64  N.  Y.  S.  296  (1900)  ; 
Mahar  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  30  App.  Div.  161,  46  N.  Y.  S. 
847  (1897);  Humes  v.  Proctor,  73 
Hun  265,  26  N.  Y.  Supp.  315  (1893)  ; 


Kniglit  v.  Forward,  63  Barb.  311 
(1863). 

North  Carolina. — State  v.  Exum, 
138  N.  C.  599,  50  S.  E.  283  (1905)  ; 
Murphy  v.  McNeil,  19  N.  C.  344 
(1837). 

Ohio. — Heintz  v.  Caldwell,  16  Ohio 
Cir.  Ct.  R.  630,  9  0.  C.  D.  413 
(1898)  ;  French  v.  Millard,  3  Ohio  St. 
44  (1883);  Lamb  v.  Stewart,  2  Ohio 
(3  Ham)  330  (1836). 

Oregon. — Simitson  v.  Southern  Pac. 
Co.,  37  Or.  74,  60  Pac.  907   (1900). 

Pennsylvania. — Baker  v.  Moore,  39 
Pa.  Super.  Ct.  301  (1905)  ;  Jacoby  v. 
North  British  &  Mercantile  Ins.  Co., 
10  Pa.  Super.  Ct.  366,  44  W.  N.  C. 
336  (1899)  ;  Commonwealth  v. 
Werntz,  161  Pa.  591,  29  Atl.  273 
(1894)  ;  Stabler  v.  Spohn,  8  Serg.  & 
R.  317   (1822). 

South  Carolina. — Stepp  v.  National 
Life  &  Maturity  Ass'n.,  37  S.  C.  417, 
16  S.  E.  134  (1892)  ;  Morgan  v.  Liv- 
ingston,  3   Rich.   Law   573    (1846). 

Texas. — Mclntyre  v.  State,  50  Tex. 
Cr.  R.  83,  94  S.  W.  1048  (1906); 
Jenkins  v.  State,  45  Tex.  Cr.  R.  173, 
75  S.  W.  313  (1903)  ;  Taylor  v.  State, 
38  Tex.  Cr.  R.  553,  43  -S.  W.  1019 
(1898). 

Vermont. — Manley  v.  Delaware  & 
H  Canal  Co.,  69  Vt.  101,  37  Atl.  279 
(1896). 

Utah. — Larkin  v.  Saltair  Beacli  Co., 
30  Utah  86,  83  Pac.  686,  116  Am.  St. 
Rep.  818  (1905);  Black  v.  Kocky 
Mountain  Bell  Co.,  36  Utah  451,  73 
Pac.  514  (1903);  Walley  v.  Deseret 
Nat.  Bank,  14  Utah  305,  47  Pac.  147 
(1896). 

Washington. — French  v.  Seattle 
Traction  Co.,  26  Wash.  264,  66  Pac. 
404   (1901). 

West  Virginia. — Morgan  v.  Frank- 
lin Ins.  Co.,  6  W.  Va.  496   (1873). 
Wisconsin. — A.  C.  Conn.  Co.  v.  Lit- 
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of  eliciting  information  in  this  respect/  subsequent  to  which,  under 
certain  conditions,  later  considered,  proof  may  be  made  by  other 
evidence.  The  effect  of  this  proof  is  obvious  for,  if  such  a  contra- 
diction is  established,  the  weight,  which  would  otherwise,  attach 
to  the  testimony  of  the  witness,  must  naturally  be  greatly 
diminished.  One  who  is  contradicted  by  his  statements  in  respect 
to  a  material  matter,  stands  in  an  unfavorable  light  before  the 
tribunal. 

§  3756.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory  Statements) ;  Administrative  Requirements ;  Rel- 
evancy Essential. —  The  rule  permitting  a  party  to  show  that 


tie  Luamico  Lumber  &  Mfg.  Co.,  74 
Wis.  652,  43  N.  W.  660   (1889). 

United  States. — Chicago  &  N.  W. 
Ey.  Co.  V.  De  Clow,  124  Fed.  142,  61 
C.  C.  A.  34  (1903)  ;  United  States  v. 
Hughes,  34  Fed.  732   (1888). 

2.  Alabama. — Little  v.  Lichkoff,  98 
Ala.  321,  12  So.  429   (1893). 

California. — People  v.  Robles,  29 
Cal.  421  (1866)  ;  People  v.  Williams, 
18  CaL  187    (1861). 

Georgia. — Whitaker  v.  State,  79 
Ga.  87,  3  So.  403  (1887)  ;  Biggers  v. 
King,  54  Ga.  369    (1875). 

Indiana. — Hyland  v.  Milner,  99  Ind. 
308  (1885);  Seller  v.  Jenkins,  97 
Ind.  430  (1884);  Gibson  v.  State,  9 
Ind    264    (1857). 

Iowa. — Robinson  v.  Craver,  88  Iowa 
381,  55  N.  W.  492  (1893)  ;  McGowen 
V.  Myers,  60  Iowa  256,  14  N.  W.  788 
(1882). 

Kansas. — State  v.  Zimmerman,  3 
Kan.  App.  172,  42  Pac.  828  (1895)  ; 
Southern  Kansas  Ry.  Co.  v.  Michaels, 
49   Kan.   388,   30   Pac.   408    (1892). 

Louisiana. — State  v.  Johnson,  41 
La.   Ann.   574,   7   So.   670    (1889). 

Maine. — Call  v.  Pike,  68  Me.  217 
(1878). 

Maryland. — Peterson  r.  State,  83 
Md.  194,  34  Atl.  834   (1896). 

Massachusetts.  —  Hathaway  v. 

Crocker,  48  Mass.  (7  Mete.)  202 
(1843). 


Michigan. — ^Appeal  of  Dalton,  59 
Mich.  352,  26  N.  W.  539   (1886). 

Minnesota. '-Hoye  v.  Chicago  M.  & 
St.  P.  Ry.  Co.,  46  Minn.  269,  48  N.  W. 
1117   (1891). 

Mississippi. — Goode  v.  Linecum,  3 
Miss.    (1  How.)    281    (1836). 

Missouri. — Hamilton  v.  Rich  Hill 
Coal  Min.  Co.,  108  Mo.  364,  18  So. 
977    (1891). 

Nebraslca. — Fremont  Butter  &  Egg 
Co.  V.  Peters,  45  Neb.  356,  63  N.  W. 
791   (1895). 

New  Jersey. — Fries  v.  Brugler,  12 
N.  J.  Law  (7  Halst.)  79,  21  Am.  Dec. 
53    (1830). 

New  York. — Plyer  v.  German-Amer- 
ican Ins.  Co.,  48  Hun  618,  1  N.  Y. 
Supp.  395  (1888);  People  v.  Thorn- 
ton, 46  Hun  643  (1887);  Mayer  v. 
People,  80  N.  Y.  364   (1880). 

North  Carolina. — Blake  v.  Brough- 
ton,  107  N.  C.  220,  12  S.  E.  127 
(1890). 

Teocas. — Turney  v.  State  9  Tex. 
App.  192  (1880)  ;  McFarlin  v.  State, 
41  Tex.  23    (1874). 

Vermont. — ^Watts  v.  Town  of 
Waterbury,  43  Vt.  201   (1869). 

West  Virginia. — Morgan  v.  Frank- 
lin Ins.  Co.,  6  W.  Va.  496    (1873). 

Wisconsin. — Selsby  v.  Eedlon,  19 
Wis.  17    (1865). 
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contradictory  statements  have  been  made  by  an  opponent's  witness 
is  subject  to  the  qualification  that  the  statements  must  be  in  respect 
to  a  material  point  in  the  case,^  and  a  cross-examination  will  not 
be  permitted  as  to  irrelevant  matter  merely  for  the  purpose  of  lay- 
ing a  foundation  for  impeaching  a  witness.^     As  to  what  is  rele- 


§  3756-1.  Alabama. — Crawford  v. 
State,  112  Ala.  1,  21  So.  214  (1896)  ; 
Burney  v.  Torry,  100  Ala.  157,  14 
So.  685,  46  Am.  St.  Rep.  33  (1893)  ; 
Steinhardt  v.  Bell,  80  Ala.  208 
(1885);  Callan  v.  McDaniel,  72  Ala. 
96  (1882)  Hadjo  v.  Gooden,  13  Ala. 
718    (1848). 

Arkansas. — Huison  v.  State,  76 
Ark.  366,  88  S.  W.  947    (1905). 

California. — People  v.  Dice,  120 
Cal.  189,  52  Pac.  477  (1898);  People 
V.   Furdado,   57   Cal.   345    (1881). 

Colorado. — Torris  v.  People,  19 
Colo.    438,    36    Pac.    153     (1894). 

Florida. — Stewart  v.  States,  42 
ria.  591,  28  So.  815    (1900). 

Georgia. — Hudgina  v.  Bloodworth, 
109  Ga.  197,  34  S.  E.  364  (1899). 

Indiana. — Dehler  v.  State,  22  Ind. 
App.  383,  53  N.  E.  850  (1899); 
Blough  V.  Parry,  144  Ind.  463,  40  N. 
E.  70  (1895);  Zonker  v.  Cowan,  84 
Ind.  395  (1882)  ;  Meyncke  v.  State, 
68  Ind.  401  (1879);  Brown  v.  Owen, 
94  Ind.  31  (1879);  Shields  v.  Cun- 
ningham, 1  Blackf.  86    (1820). 

Iowa. — State  v.  Sheridan,  121  Iowa 
164,  96  N.  W.  730  (1903);  Pearl  v. 
Omaha  &  St.  L.  E.  Co.,  115  Iowa 
635,  88  N.  W.  1078    (1902). 

Kansas. — State  v.  Kay,  54  Kan. 
160,  37  Pac.  996    (1894). 

Kentucky.  ■ —  Commonwealth  v. 

Bright,  23  Ky.  Law  Rep.  1921,  66  S. 
M'.  604    (1902). 

Louisiana. — State  v.  Conerly,  48  La. 
Ann.  1561,  21   So.  192    (1896). 

Massachusetts. — Commonwealth  v. 
Nelson,  180  Mass.  83,  61  N.  E.  802 
(1901)  ;  Commonwealth  v.  Goddard, 
84  Mass.  (2  Allen)  148   (1861). 


Michigan. — McDonald  v.  McDon- 
ald, 67  Mich.  122,  34  N.  W.  276 
(1887)  ;  Dunn  v.  Dunn,  11  Mich.  284 
(1863). 

Minnesota. — ^Hieks  v.  Stone,  13 
Minn.  434  Gil.  398    (1868). 

Mississippi. — Seott  v.  State  (Miss.) 
30  So.  1012  (1906);  Bell  v.  State 
(Miss.),  38  So.  795  (1905);  Jeffries 
V.  State,  77  Miss.  757,  28  So.  948 
(1900). 

Missouri. — State  v.  Taylor,  134  Mo. 
109,  35  S.  W.  92    (1896). 

New  York. — ^Trustees  of  First  Bap- 
tist Church  V.  Brooklyn  Fire  Ins.  Co., 
28  N.  Y.    153    (1863). 

Pennsylvania. — Commonwealth  v. 
Craig,  19  Pa.  Super.  Ct.  81   (1902). 

Texas. — ^Missouri  K.  &  T.  Ey.  Co. 
of  Texas  v.  Moore,  24  Tex.  Civ.  App. 
489  (1900)  ;  Turner  v.  State,  33  Tex. 
Cr.  E.  103,  25  S.  W.  635  (1894); 
Henderson  v.  State,  1  Tex.  App.  432 
(1876). 

West  Virginia. — State  v.  Goodwin, 
32  W.  Va.  177,  9  S.  E.  85    (1889). 

Wisconsin. — Barton  v.  Bruley,  119 
Wis.  326,  96  N.  W.  815   (1903). 

United  States. — Dillard  v.  United 
States,  141  Fed.  303,  72  C.  C.  A.  451 
(1905). 

2.  Alabama. — Washington  v.  State, 
63  Ala.  189  (1879)  ;  Marx  v.  Bell,  48 
Ala.    497    (1872). 

Georgia. — Wilkinson  v.  Davis,  34 
Ga.  549    (1866). 

Illinois. — Teal  v.  Meravey,  13  111. 
App.    (12  Bradw.)    32    (1882). 

Michigan. — Cole  v.  Lake  Sliore  & 
M.  St.  Ry.  Co.,  95  Mich.  77,  54  N. 
W.  638    (1893). 

Minnesota. — Tucker   v.    Donald,   60 
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■vant,  however,  is  often  a  difficult  matter  to  determine  and  must,  to 
a  great  extent  rest  with  the  presiding  judge  to  decide,  guided  by 
sound  reason.  It  has  been  said  that  the  true  test  in  such  cases  is 
whether  the  subject  could  have  been  inquired  about  by  the  party 
calling  the  witness.  If  it  could  have  been  then  a  situation  is  pre- 
sented which  permits  of  impeachment  by  this  means.* 

§  3757.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory    Statements;    Administrative    Requirements); 

Proper  Foundation  Required. —  It  is  essential,  to  enable  a  party 
to  impeach  a  witness  by  such  means  that  a  proper  foundation  should 
be  laid,^  which  ordinarily  should  be  done  by  calling  the  attention 


Minn.  460,  45  Am.  Rep.  416   (1882). 

Nebraska. — Carter  v.  State,  36  Neb. 
481,  54  N.  W.  853  (1893)  ;  Curran  v. 
Percival,  21  Neb.  434,  33  N.  W.  213 
(3887). 

New  Hampshire. — Combs  v.  Win- 
cliester,  39  N.  H.  13,  75  Am.  Dec.  203 
(1859). 

Neio  York.- — Morris  v.  Atlantic 
Ave.  E.  Co.,  116  N.  Y.  552,  22  N.  E. 
1097  (1889)  ;  Carpenter  v.  Ward,  30 
N.  Y.  243    (1864). 

Oregon. — Goodall  v.  State,  1  Or. 
333,  80  Am.  Dee.  396   (1861). 

United  States. — Lamalere  v.  Caze 
Fed.  Cas.  No.  8,002  (1  Wash.  C.  C. 
413)    (1806). 

"  It  is  a  sound  rule  that  a  witness 
cannot  be  cross-examined  to  a  dis- 
tinct collateral  fact,  for  the  purpose 
of  afterwards  contradicting  him.  He 
makes  the  witness  his  own."  Living- 
ston V.  Roberts'  Ex'r,  18  Fla.  70,  76 
(1881),  per  Randall,  C.  J.. 

3.  Combs  V.  Winchester,  39  N.  H. 
13  (1859).  See,  also,  Johnson  v. 
State,  22  Tex.  App.  206  (1886); 
Hildeburn  v.  Curran,  65  Pa.  St.  59 
(1870). 

§  3757-1.  Alabama. — Ex  parte  Phil- 
lips (1914),  66  So.  3;  Coker  v.  State, 
144  Ala.  28,  40  So.  516  (1906); 
Suther  v.  State,  118  Ala.  88,  24  So. 


43  ( 1898 )  ;  Atwell  v.  State,  63  Ala. 
61    (1879). 

Arizona. — ^Abernathy  v.  Reynolds, 
8  Ariz.  173,  71  Pac.  914   (1903). 

Arkansas. — Jones  v.  State,  58  Ark. 
390,  24  S.  W.  1073  (1894);  Bobo  v. 
Bryson,  21  Ark.  387,  76  Am.  Dec.  406 
(1860)  ;  Drennen  v.  Lindsey,  15  Ark. 
359   (1854). 

California. — People  v.  Bartol,  24 
Cal.  App.  659,  142  Pac.  510  (1914); 
People  v.  Chin  Hane,  108  Cal.  597,  41 
Pac.  697  (1895)  ;  Young  v.  Brady,  94 
Cal.  128,  29  Pac.  489  (1892)  ;  Barkly 
V.  Copeland,  74  Cal.  1,  15  Pac.  307, 
5  Am.  St.  Kep.  413  (1887);  Rice  v. 
Cunningham,  29  Cal.  492    (1866). 

Colorado. — Mullen  v.  McKim,  22 
Colo.  468,  45  Pac.  416  (1896)  ;  Michi- 
gan Fire  &  Marine  Ins.  Co.  v.  Wick, 
8  Colo.  App.  409,  46  Pac.  687   (1896). 

Florida. — Bennett  v.  State,  66  Fla. 
369,  63  So.  842    (1913). 

Illinois. — Travelers'  Preferred  Ac- 
cident Ass'n  v.  McKinney,  57  111.  Apn. 
141  (1894);  Hoge  v.  People,  117  111. 
35,  6  N.  E.  796  (1886);  Chicago  & 
A.  R.  Co.  v.  Lammert,  19  111.  App. 
(19  Bradw.)  135  (1886);  German 
Fire  Ins.  Co.  v.  Grunert,  112  111.  68, 
1  N.  E.  113  (1884)  ;  Winslow  v.  New- 
Ian,  45  111.  145  (1867);  Regnier  T. 
Cabot,  7  111.  34   (1845). 
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of  the  witness,  by  whom  the  statements  are  claimed  to  have  been 


/»Kimno.^Famou3  Mfg.  Co.  v.  Har- 
mon, 28  Ind.  App.  117,  $2  N.  E.  306 
(1901);  Skaggs  v.  City  of  Martin- 
ville,  140  Ind.  476,  39  N.  E.  241,  33 
L.  R.  A.  781,  49  Am.  St.  Rep.  209 
(1895)  ;  Woollen  v.  Whitacre,  91  Ind. 
502  (1883);  Owen  v.  Ryneason,  17 
Ind.  620  (1861);  Weinzorplin  v. 
State,  7  Blackf.  186  (1844);  Sutton 
v.  Reagan,  5  Blackf.  217,  33  Am.  Dee. 
466    (1839). 

Zowa.— State  v.  Clark  (1914),  147 
N.  W.  152 ;  Kreuger  v.  Sylvester,  100 
Iowa  647,  69  N.  W.  1059  (1897); 
State  V.  Watson,  102  Iowa  651,  72  N. 
W.  283  (1897)  ;  Esterly  v.  Eppelshei- 
mer,  73  Iowa  360,  34  N.  W.  846 
(1887)  ;  Strunk  v.  Ochiltree,  15  Iowa 
179  (1859)  ;  State  v.  RuU,  8  Iowa 
447    (1859). 

Kansas. — State  v.  Cleary,  40  Kan. 
287,  19  Pac.  776   (1888). 

Kentucky. — Gabbard  v.  Com.,  159 
Ky.  624,  167  S.  W.  943  (1914)  ;  Louis- 
ville &  N".  R.  Co.  V.  Alumbaugh's 
Adm'r,  21  Ky.  Law  Rep.  134,  51  S. 
W.  18  (1899);  Craft  v.  Common- 
wealth, 81  Ky.  250,  5  Ky.  Law  Rep. 
53,  50  Am.  Rep.  160  (1883)  ;  Evans 
V.  Commonwealth,  3  Ky.  Law  Rep.  30 
(1881)  ;  Tye  v.  Commonwealth,  3  Ky. 
Law  Rep.  59  (1881)  ;  Arnold  v.  Com- 
monwealth, 3  Ky.  Law  Rep.  394 
(1881);  Campbell  v.  Bannister,  79 
Ky.  205,  2  Ky.  Law  Rep.  73    (1880). 

Louisiana. — State  v.  Conerly,  48  La. 
Ann.  1561,  31  So.  192  (1896);  State 
V.  Delanenville,  48  La.  Ann.  502,  19 
So.  550  (1896);  State  v.  Angelo,  32 
La.  Ann.  407  (1880)  ;  State  v.  Cazeau, 
8  La.  Ann.  109  (1853);  Paradise  v. 
Sun  Mut.  Ins.  Co.,  6  La.  Ann.  596 
(1851). 

Maryland. — ^Matthews  v.  Dare,  20 
Md.  348  ( 1863 )  ;  Franklin  Bank  v. 
Pennsylvania  D.  &  M.  Steam  Nat.  Co., 
11  Gill,  k  J.  28,  33  Am.  Dec.  687 
(1839). 


Massachusetts. — Commonwealth  v. 
Hawkins,  69  Mass.  (3  Gray)  463 
(1855). 

Michigan. — Connell  v.  MeNett,  109 
Mich.  329,  67  N.  W.  344  (1896) ;  Rice 
V.  Rice,  104  Mich.  371,  63  N.  W.  833 
(1895)  ;  Piatt  v.  Broderick,  70  Mich. 
577,  38  N.  W.  579  (1888)  ;  Howard  v. 
Patrick,  43  Mich.  121,  5  N.  W.  84 
(1880); 

Minnesota. — Granning  v.  Swenson, 
49  Minn.  381,  53  N.  W.  30  (1893); 
Watson  V.  St.  Paul  City  Ry.  Co.,  43 
Minn.  46,  43  N.  W.  904  ( 1889 )  ;  State 
V.  Staley,  14  Minn.  105  (Gil.  75) 
( 1869 )  ;  Scott  v. '  King,  7  Minn.  494 
(Gil.  401)  (1863);  Castner  v.  Gan- 
ther,  6  Minn.  119    (Gil.  63)    (1861). 

Mississippi. — Sawyer  v.  Sawyer, 
Walk.  Ch.  48    (1843). 

Missouri. — Kelly  v.  Stewart,  93  Mo. 
App.  47  (1902)  ;  Carder  v.  Primm,  53 
Mo.  App.  102  (1894)  )  ;  State  v.  Par- 
ker, 96  Mo.  382,  9  S.  W.  738  (1888)  ; 
Able  V.  Shields,  7  Mo.  120  (1860). 

Nebraska. — Thompson  v.  Wertz,  41 
Neb.  31,  59  N.  W.  518  (1894); 
Wheeler  v.  Van  Sickle,  37  Neb.  651, 
56  N.  W.  196   (1893). 

New  York. — Geiser  Mfg.  Co.  v.  Tay- 
lor, 55  App.  Div.  638,  67  N.  Y.  S. 
30  (1900)  ;  McCullock  v.  Dobson,  133 
N.  Y.  114,  30  N.  E.  641  (1893)  ;  Pro- 
vost V.  City  of  New  York,  3  N.  Y. 
Supp.  531,  15  Daly  87  (1888);  Peo- 
ple V.  Minisci,  12  N.  Y.  St.  Rep.  719 
( 1887 )  ;  Huebner  v.  Roosevelt,  7  Daly 
111  (1877)  ;  Everson  v.  Carpenter,  17 
Wend.  419  (1837). 

North  Carolina. — State  v.  Wright, 
75  N.  C.  439    (1876). 

Ohio. — Scl)ock  V.  Schock,  27  Ohio 
Cir.  (3t.  R.  828  (1905);  New  York 
Life  Ins.  Co.  v.  La.  Borteaux,  5  Ohio 
Dec.  343   (1875). 

Pennsylvania. — Wright  v.  Cumpsty, 
41  Pa.  102  (1861) ;  Mitchell  v.  Welch, 
17  Pa.  335,  55  Am.  Dec.  557   (1851)  ; 
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made,  to  the  time,  place,  persons  and  circumstances  to  such  an 


McAteer  v.  McMuUen,  2  Pa.  32  (1845). 

Texas. — Opet  v.  Dewzer  Goodhart  & 
Schener  (Tex.  Or.  App.),  93  S.  W.  537 
(1906)  J  Cauthern  v.  State,  (Civ. 
App.  1906),  65  S.  W.  96  (1901); 
Oahel  V.  Holloway,  10  Tex.  Civ.  App. 
307,  31  S.  W.  301  (1895);  Smith  v. 
Jones,  11  Tex.  Civ.  App.  18,  31  S.  W. 
306  (1895);  Shields  v.  State,  8  Tex. 
App.  437  (1880);  Ayres  v.  Duprey, 
37  Tex.  593,  86  Am.  Deo.  657  (1864)  ; 
Bigham  v.  Carr,  31  Tex.  143    (1858). 

Vermont. — Downer  v.  Dana,  19  Vt. 
338   (1847). 

Washington. — Allen  v.  Swerdfiger, 
14  Wash.  461,  44  Pac.  894    (1896). 

West  Virginia. — State  v.  Goodwin, 
33  W.  Va.  177,  9  S.  E.  85    (1889). 

Wisconsin. — Hunter  v.  Gibbs,  79 
Wis.  70,  48  N.  W.  357  (1891)  ;  Ketch- 
ingman  v.  State,  6  Wis.  436   (1857). 

United  States. — ^Marks  v.  Fox,  18 
Fed.  713  (1883);  Conrod  v.  Griffey, 
57  U.  S.  (16  How.)  38  L.  ed.  835 
( 1853 )  ;  United  States  v.  Dickinson, 
Fed.  Cas.  No.  14,958,  2  McLean  325 
(1851);  McKinney  v.  Neil,  Fed.  Cas. 
No.  8,865,  1  McLean  540    (1840). 

Compare. — Tomlinson  v.  Town  of 
Derby,  43  Conn.  563  (1876);  Hedge 
V.  Clapp,  33  Conn.  363,  58  Am.  Dec. 
434  (1853);  Wilkins  v.  Babbershall, 
33  M'e.  184  (1850)  ;  Ware  v.  Ware,  8 
Me.  (8  Greenl.)  43  (1831);  Gould  v. 
Norfolk  Lead  Co.,  63  Mass.  (9  Cush.) 
338,  57  Am.  Dec.  50  (1853)  ;  Tucker 
V.  Welsh,  17  Mass.  160,  9  Am.  Dec. 
137  (1831)  ;  Cook  v.  Brown,  34  N.  H. 
460  (1857);  Titus  v.  Ash,  34  N.  H. 
(4  Fost.)  319  (1851);  Howland  v. 
Conway,  Fed.  Cas.  No.  6,793  (Abb. 
Adm.  381)    (1848). 

"The  testimony  of  the  witnesses, 
Dornbush  and  McLaurin,  offered  in 
rebuttal,  for  the  purpose  of  impeach- 
ing the  witnesses,  Anderson  and  Tip- 
ten,  should  have  been  excluded.     The 


impeaching  witnesses  were  not  di- 
rected and  confined  to  the  inquiries 
propounded  to  Anderson  and  Tipton 
in  laying  the  foundation  for  the  in- 
troduction of  impeaching  evidence. 
They  were  asked  generally  to  state 
what  took  place  or  what  passed  on 
the  occasions  referred  to,  and  were 
permitted  to  state  matters  of  fact  not 
embraced  in  the  predicate  laid  for 
contradiction,  as  well  as  to  repeat  to 
the  jury  the  conclusions  of  mind,  ar- 
rived at  by  Anderson  and  Tipton.  Tlie 
•fitnesses  sought  to  be  impeached 
should  have  been  distinctly  informedT 
as  to  time,  place  and  persons  present 
when  the  supposed  conversation  took 
place,  and  the  matters  as  to  which 
it  was  designed  to  call  impeaching- 
■witnesses  should  have  been  clearly  and 
distinctly  presented  to  their  attention. 
And  to  the  matters  thus  inquired 
about,  the  impeaching  witnesses 
should  have  had  their  examination 
strictly  confined,  and  should  not  liave- 
been  asked  to  state  what  took  place  on 
the  occasions  referred  to,  and,  in  re- 
sponse, allowed  to  go  outside  of  and 
bej'ond  the  issue  presented  in  the  pre- 
dicate laid."  Bonelli  v.  Bowen,  70' 
Miss.  143,  149,  11  So.  791  (1893),  per 
Woods,  J. 

Depositions  contradictory. 

Alabama. — Bradford  %.  Barclay,  39- 
Ala.  33  (1863);  Howell  v.  Reynolds, 
13  Ala.  128    (1847). 

Indiana. — Beatty  v.  Bartholmew 
Argicultural  Soc,  76  Ind.  91   (1881). 

Joioa. — State  v.  Phillips,  118  Iowa. 
660,   93   N.   W.   876    (1903). 

Kansas. — Howe  Mach.  Co.  v.  Clark, 
15  Kan.  493    (1875). 

Minnesota. — Hammond  v.  Dike,  42' 
Minn.  273,  44  N.  W.  61,  18  Am.  St. 
Eep.  503    (1890). 

Missouri. — Kitchen  v.  Cape  Girar- 
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extent  as  will  enable  him  to  recall  tlie  statements  and  circumstances 


deau  &  S.  L.  E.  Co.,  59  Mo.  514 
(1875). 

Montana. — State  v.  O'Brien,  18 
Mont.  1,  43  Pac.  1091,  44  Pac.  399 
(1896). 

New  York. — Stephens  v.  People,  19 
K.  Y.  549  (1859). 

Texas. — Gulf  C.  &  S.  F.  Ey.  Co.  v. 
Johnson,  38  Tex.  Civ.  App.  395,  67  S. 
W.  183   (1902). 

West  Virginia. — Wise  v.  Postlewait, 
3  W.  Va.  452   ( 1869 ) . 

United  8tates.-^Cha.pm  v.  Siger 
Fed.  Gas.  No.  2,600,  4  McLean  378 
(1848). 

Compare. — People  v.  Butler,  55 
Mich.  408,  21  N.  W.  385    (1S84). 

Former  testimony  contradictory. 

Arkansas. — ^Nash  v.  State,  73  Ark. 
484,   84   S.  W.   497    (1904). 

California. — Salle  v.  Mayer,  91  Cal. 
165,  27  Pac.  513   (1891). 

Florida. — Simmons  v.  State,  33  Fla. 
387,  13  So.  896    (1893). 

Georgia. — Taylor  v.  State,  110  Ga. 
150,  35  S.  E.  161  (1909)  ;  Owen  v. 
Palmour,  111  Ga.  885,  36  S.  E.  969 
( 1900 )  ;  Georgia  E.  &  Banking  Go.  v. 
Smith,  85  Ga.  530,  11  S.  E.  859 
(1890). 

Illinois. — Looney  v.  People,  81  111. 
App.  370  (1899)  ;  Campbell  v.  Camp- 
bell, 138  111.  612,  28  N.  E.  1080 
(1891)  ;  In  re  Koble,  124  111.  366,  15 
N.  E.   850    (1888). 

Indiana. — Starrett  v.  Burkhalter, 
86  Ind.  439    (1883). 

lotoa.—Stiite  V.  Leeper,  70  Iowa 
748,  30  N.  W.  501  (1886);  State  v. 
Collins,  32  Iowa  36  (1871)  ;  State  v. 
Ostrander,  18  Iowa,  435    (1865). 

Louisiana. — State  v.  Callegart,  41 
La.  Ann.  578,  7  So.  130   (1889). 

Michigan. — People  v.  McArron,  121 
Mich.  1,  79  N.  W.  944,  6  Detroit  Leg. 
K.  337  (1899);  Seligman  v.  Ten 
Eyck's  Estate,  53  Mich.  285,  18  N. 
W.  818    (1884). 


Mississippi. — Cavanah  v.  State,  56 
Miss.  299  (1879)  ;  Scarborough  v. 
State,   53  Miss.  517    (1876). 

Montana. — State  v.  Pugh,  16  Mont. 
343,  40  Pac.  861    (1895). 

New  Jersey. — ^Union  Square  Nat. 
Bank  v.  Simmons  (N.  J.  Ch.),  43  Atl. 
4S9    (1899). 

Neio  Mexico. — United  States  v. 
Fuller,  5  N.  M.  80,  30  Pac.  175 
(1888). 

Oregon. — State  v.  Crockett,  39  Or. 
76,  65  Pac.  447   (1901). 

Virginia. — Jackson  v.  Common- 
wealth, 33  Grat.  919   (1873). 

Letters  and  writings  contradictory 
should  be  handed  to  the  witness  for 
examination.. 

Alabama. — Cooper  v.  State,  90  Ala. 
641,  8  So.  831  (1875)  ;  Wills  v.  State, 
74  Ala.  21    (1883). 

California. — People  v.  Ching  Hing 
Chang,  74  Cal.  389,  16  Pac.  301 
(1887). 

Illinois. — Illinois  Cent.  E.  Co.  v. 
Wade,  306  111.  523,  69  N.  E.  565 
(1903)  ;  Seckel  v.  York  Nat.  Bank,  57 
111.  App.  579  (1895);  Perishable 
Freight  Transp.  Co.  v.  O'Neil,  41  111. 
App.  423  (1891);  Boeker  v.  Hess,  34 
111.  App.  333    (1889). 

loiva. — Eichmond  v.  Sundlerg,  77 
Iowa  255,  42  N.  W.  184  (1889)  ;  Peck 
V.  Parchen,  53  Iowa  46,  3  N.  W.  597 
(1879)  ;  Morrison  v.  Myers,  11  Iowa 
538    (1861). 

Louisiana. — State  v.  Eogers,  115  La 
164,   38   So.  953    (1905). 

Missouri. — Ely-Walker  Dry  Goods 
Co.  V.  Mansur,  87  Mo.  App.  105 
(1901). 

Nebraska. — Omaha  Loan  &  Trust 
Co.  V.  Douglas  County,  63  Neb.  1,  86 
N.  W.  936  (1901). 

New  Jersey. — Daum  v.  North  Jer- 
sey St.  Ey.  Co.,  70  N.  J.  Law  338,  57 
Atl.   1132    (1904). 

New   Mexico. — Kirchner  v.   Laugh- 
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in  connection  with  the  making  of  them.^    Whether  such  a  f  ounda- 


lin,  6  N.  M.  300,  28  Pac.  505   (1893). 

New   York. — ^Hanlon  v.  Elirich,   80 

App.  Div.  359,  80  N.  Y.  S.  693  (1903)  ; 

Doud  V.  Donnelly,  59  Hun  615,  13  N. 

Y  Supp.  396   (1891). 

Ohio. — Lorain  Steel  Co.  v.  Hayes, 
27  Ohio  Cir.  Ct.  E.  407  ( 1905 )  ;  Penn- 
sylvania Fire  Ins.  Co.  v.  Carnahan,  19 
Ohio  Cir.  R.  97,  10  O.  C.  D.  335 
(1899). 

Oregon. — State  v.  Steeves,  29  Or. 
85,  43  Pac.  947   (1896). 

Texas. — Burleson  v.  Collins  (Civ. 
App.),   28   S.  W.   898    (1895);   Clapp 

V  Bngledow,  72  Tex.   353,  10  S.  W. 
463    (18881. 

West  Virginia. — State  v.  Kinney, 
36  W.  Va.  141   (1885). 

United  States. — ^The  Charles  Mor- 
gan V.  Kouns,  115  U.  S.  69,  5  Sup.  Ct. 
1173,  29  L.  ed.  316  (1884). 

"  It  is  competent  for  a  party  on  the 
trial  to  prove  that  a,  witness  on  the 
part  of  his  adversary,  has  made  oral 
statements  inconsistent  with  evidence 
upon  a  material  question  given  by 
such  witness  on  the  trial,  for  the 
purpose  of  impeaching  the  credibility 
of  a  witness  and  weakening  the  force 
of  the  evidence.  But  it  is  requisite 
that  the  party  offering  the  impeach- 
ing evidence  should  first  call  the  at- 
tention of  the  witness  to  the  circum- 
stances under  which  the  statements 
were  made,  that  he  may  have  an  op- 
portunity of  correcting  the  evidence 
given  on  the  trial  or  of  explaining  the 
apparent  inconsistency  between  his 
evidence  and  his  former  statements. 

The  reason  of  the  rule  applies  as 
strongly  to  written  as  to  oral  state- 
ments made  by  the  witness ;  and  when 
his  evidence  is  sought  to  be  impeached 
by  written  statements,  alleged  to  have 
been  made  by  him  the  writing  should 
be  first  produced  so  that  lie  may  have 
an  opportunity  for  inspection  and  ex- 


amination." Gaflfney  v.  People,  50  N. 
Y.  416,  423    (1872),  per  Andrews,  J. 

Where  the  witness  is  a  party  fouij- 
dation  need  not  be  laid  in  the  same 
way. 

Arkansas. — Collins  v.  Mack,  31  Ark. 
684   (1877). 

Colorado. — Rose  v.  Otis,  18  Colo. 
59,  31  Pac.  493   (1892). 

Iowa. — State  v.  Chingren,  105  Iowa 
169,  74  N.  W.  946   (1898). 

Missouri. — ^Sanders  v.  Clifford,  72 
Mo.  App.  548  (1897). 

Nebraska. — Bartlett  v.  Cheeae- 
brough,  32  Neb.  339,  49  N.  W.  360 
(1891). 

New  York. — Fisher  v.  Monroe,  2 
Misc.  Rep.  336,  21  N.  Y.  Supp.  995 
(1893)  ;  Kennedy  v.  Wood,  53  Hun 
46,  4  N.  Y.  Suppl.  758    (1889). 

Pennsylvania.— KreiteT  v.  Bom- 
berger,  83  Pa.  59,  22  Am.  Rep.  750 
(1876). 

Vermont. — Coolidge  v.  Ayers,  77  Vt. 
448,  61  Atl.  40   (1905). 

Wisconsin. — Hunter  v.  Gibbs,  79 
Wis.  70,  48  N.  W.  357  (1891)  ;  Wis- 
consin Planing  Mill  Co.  v.  Schuda,  72 
Wis.  377,  39  N.  W.  558   (1888). 

Compare. — Browning  v.  Gosnell,  91 
Iowa  4~48,  59  N.  W.  340  (1894)  ;  Kel- 
sey  V.  Layne,  38  Kan.  318,  43  Am. 
Rep.  158  (1882)  ;  English  v.  Caldwell, 
30  Mich.  363  (1874);  Davis  v. 
Franke,  33  Graft.   (Va.)   413  (1880). 

2.  Alabama. — ^Carlisle  v.  Hunley, 
15  Ala.  633   (1849). 

California. — People  v.  Garnett,  39 
Oal.  622  (1866)  ;  Baker  v.  Joseph,  16 
Cal.  173   (1860). 

Florida. — Montgomery  v.  Knox,  23 
Fla.  595,  3  So.  211  (1887);  Newton 
V.  State,  31  Fla.  53   (1849). 

Georgia. — Matthis  v.  State,  33  Ga. 
24  (1861);  Williams  v.  Rawlins,  33 
Ga.  117  (1861)  ;  Wright  v.  Hicks,  15 
Ga.    160,   60   Am.   Dec.    687    (1854); 
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tion  has  been  laid  must  to  a  great  extent  rest  in  the  sound  discre- 


Williams  v.  Turner,  7  Ga.  348  (1849). 
Illinois.— Root  v.  Wood,  34  111.  283 
(1864). 

Indiana. — Hill  v.  Gust,  55  Ind.  45 
(1876)  ;  Judy  v.  Johnson,  16  Ind.  371 
(1861)  ;  Jarboe  v.  Kepler,  8  Ind.  314 
(1856). 

loioa. — ^Neeb  v.  McMillan,  93  Iowa 
200,  60  N.  W.  612  (1894);  Dye  v. 
Young,  55  Iowa  433,  7  N.  W.  678 
(1880)  ;  State  v.  Kinley,  43  Iowa  294 
( 1876 )  ;  State  v.  Hamilton,  33  Iowa 
572  (1871);  Williamson  v.  Peel,  39 
Iowa  458    (1870). 

Ecmsas. — Kelsey  v.  Layne,  28  Kan. 
218,  43  Am.  Eep.  158   (1882). 

Kentucky.— 'Rohinson  v.  Common- 
wealth (Ky.),  11  S.  W.  81  (1889); 
Craft  V.  Commonwealth,  5  Ky.  Law 
Eep.  53   (1883). 

Louisiana. — State  v.  Jones,  44  La. 
Ann.  960,  11  So.  596  (1892)  ;  State 
V.  Clark,  38  La.  Ann.  105   (1886). 

Marifiand. — Peterson  v.  State,  83 
Md.  194,  34  Atl.  834  (1896)  ;  Brown 
V.  State,  72  Md.  468,  30  Atl.  186 
(1890). 

Michigan,. — Johnson  v.  Disbrow,  47 
Mich.  59,  10  N.  W.  79  (1881)  ;  Smith 
T.  People,  2  Mich.  415  (1852). 

Mississippi. — Jones  v.  State,  65 
Miss.  179,  3  So.  379    (1888). 

Missouri. — State  v.  Eagsdale,  59 
Mb.  App.  590  (1894)  ;  Lohart  v.  Bu- 
chanan, 50  Mo.  201    (1872). 

'Nebraska. — Davison  v.  Cruse,  47 
Neb.  829,  66  N.  W.  823  (1896); 
Hanscom  v.  Burmood,  35  Neb.  504,  53 
N.  W.  371  (1892)  ;  Bartlett  v.  Cheese- 
brough,  33  Neb.  339,  49  N.  W.  360 
(1891)  ;  Wood  Eiver  Bank  v.  Kelley, 
29  Neb.  590,  46  N.  W.  86  (1890)  ; 
Hooper  v.  Browning,  19  Neb.  420,  27 
N.  W.  419    (1886). 

New  York. — Myers  v.  Long  Island 
E.  Co.,  10  N.  Y.  St.  Eep.  430  (1887)  ; 
Hart  V.  Hudson  Eiver  Bridge  Co.,  84 


N.  y.  56  (1881)  ;  Sprague  v.  Cadwell, 
12  Barb.  516  (1850)  ;  Palmer  v. 
Haight,  2  Barb.  210   (1848). 

Ofeio.— King  v.  Wicks,  20  Ohio  87 
(1851). 

Oregon. — State  v.  Hunsaker,  16  Or. 
497,  19  Pae.  605  (1888)  ;  State  v.  Mc- 
Donald, 8  Or.  113   (1879). 

South  Caralina. — State  v.  Mays,  24 
S.  C.  190  (1886)  ;  State  v.  White,  15 
S.  C.  381  (1881). 

South  Dakota. — State  v.  Hughes,  8 
S.  D.  338,  66  N.  W.  1076   (1896). 

Tennessee. — Cole  v.  State,  6  Baxt. 
239  ( 1873 )  ;  Moore  v.  Bettis,  11 
Hump.  67,  53  Am.  Eep.  771  (1850). 

Texas. — ^Ledbetter  v.  State  (Cr. 
App.),  39  S.  W.  1084  (1895)  ;  Tread- 
way  V.  State,  1  Tex.  App.  668   ( 1877 ) . 

Wisconsin. — Cohn  v.  Hennbauch,  86 
Wis.  176,  56  N.  W.  638   (1893). 

"  It  is  competent,  for  the  purpose 
of  impeachment,  to  prove  that  a  wit- 
ness has  made  statements  out  of  court 
in  conflict  with  his  evidence  in  court 
upon  a  material  question  in  the  case. 
To  lay  the  foundation  for  contradic- 
tion, it  is  necessary  to  ask  the  wit- 
ness specifically  whether  he  has  made 
such  statements;  and  the  usual  and 
most  accurate  mode  of  examining  the 
contradicting  witness,  is  to  ask  the 
precise  question  put  to  the  principal 
witness.  Otherwise,  hearsay  evidence, 
not  strictly  contradictory,  might  be 
introduced,  to  the  injury  of  the  par- 
ties, and  in  violation  of  legal  rules. 
But  the  practice  upon  this  subject 
must  be,  to  some  extent,  under  the 
control  and  discretion  of  the  court. 
It  is  important  that  the  jury  should 
understand  that  such  evidence  is  col- 
lateral, and  not  evidence  in  chief;  and 
the  witness  soufht  thus  to  be  im- 
peached should  have  an  opportunity 
of  making  explanation,  in  order  that 
it  may   be   seen   whether   there   is   a 
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tion  of  the  presiding  judge  having  in  view  the  object  of  fairness  to 
the  witness  and  the  obtaining  of  a  positive  contradiction. 

§  3758.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory  Statements) ;  Right  to  Explain. — As  was  stated  in 
the  preceding  section,  a  person  whose  testimony  it  is  desired  to 
impeach  by  contradictory  statements  is  entitled  to  be  informed  as 


serious  conflict,  or  only  a  misunder- 
standing or  misapprehension;  and  for 
the  purpose  of  eliciting  the  real  truth, 
the  court  may  vary  the  strict  course 
of  examination.''  Sloan  v.  New  York 
Cent.  R.  R.  Co.,  45  N.  Y.  125,  127 
(1871),  per  Cliurcli,  C.  J. 

"  Tlie  circumstances  under  which 
the  former  statements  of  a  witness  in 
regard  to  the  subject  matter  of  his 
testimony  when  examined  in  the  prin- 
cipal case  can  be  introduced  to  con- 
tradict or  impeach  his  testimony,  are 
well  settled,  and  are  the  same 
■whether  his  testimony  in  the  principal 
case  is  given  orally  in  court  before 
the  jury  or  is  taken  by  deposition 
afterwards  read  to  them.  In  all  such 
cases,  even  where  the  matter  occurs 
on  the  spur  of  the  moment  in  a  trial 
before  a  jury,  and  when,  where  the 
objectionable  testimony  may  then 
come  for  the  first  time  to  the  knowl- 
edge of  the  opposite  party,  it  is  the 
rule  that  before  those  former  d^lara- 
tions  can  be  used  to  impeach  or  con- 
tradict the  witness,  his  attention  must 
be  called  to  what  may  be  brought  for- 
ward for  that  purpose,  and  this  must 
be  done  with  great  particularity  as  to 
time  and  place  and  circumstances,  so 
that  he  can  deny  it,  or  make  any  ex- 
planation, intended  to  reconcile  what 
he  formerly  said  with  what  lie  is  now 
testifying.  While  the  courts  have  been 
somewhat  liberal  in  giving  the  oppos- 
ing party  an  opportunity  to  present 
to  the  witness  the  matter  in  which 
they  propose  to  contradict  him,  even 
going  so  far  as  to  permit  to  be  re- 


called and  cross-examined  on  that 
subject  after  he  has  left  the  stand,  it 
is  believed  that  in  no  case  has  any 
court  deliberately  held  that  after  the 
witness's  testimony  has  been  taken, 
committed  to  writing  and  used  in  the 
court,  and  by  his  death  he  is  placed 
beyond  the  reach  of  any  power  of  ex- 
planation then  in  another  trial  such 
contradictory  declarations,  whetlier 
by  deposition  or  otherwise  can  be 
used  to  impeach  his  testimony.' 
Ayers  v.  Watson,  132  U.  S.  394,  404, 
33  L.  ed.  378   (1889). 

"The  rule  is  well  settled  in  Eng- 
land, that  a  witness  cannot  be  im- 
peached by  showing  that  he  had  made  , 
contradictory  statements  from  those 
sworn  to,  unless  on  his  examination 
he  was  asked  whether  he  had  not  made 
such  statements  to  the  individuals  by 
whom  the  proof  was  expected  to  be 
given.  In  the  Queen's  case,  2  Brod. 
&  Bing.  312;  Angus  v.  Smith,  1 
Moody  &  Malkin,  473,  3  Starkie's  Ev. 
1740,  1753,  1754;  Carpenter  v.  Wall, 
11  Adol.  &  Ellis  803.  This  rule  is 
founded  upon  common  sense,  and  is 
essential  to  protect  the  character  of 
a  witness.  His  memory  is  refreshed 
by  the  necessary  inquiries,  wliich  en- 
ables him  to  explain  the  statements 
referred  to  and  show  they  were  made 
under  a  mistake,  or  that  there  was 
no  discrepancy  between  them  and  his 
testimony.  This  rule  is  generally  es- 
tablished in  this  country  as  in  Eng- 
land." Conrad  v.  Griffey,  16  How. 
(U.  S.)  38.  46,  14  L.  ed.  835  (1853), 
per  McLean,  J. 
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to  them  in  detail  suf&cient  to  recall  them  to  his  recollection  so  that 
he  may  he  able  to  explain  them  if  possible.  This  right  of  explana- 
tion is  one  which  is  permitted  in  all  cases, ^  as,  by  means  thereof, 
statements  which  apparently  are  contradictory  to  the  testimony  of 
a  witness  on  the  trial  may  be  so  explained,  as  to  eliminate  any 
harmful  effect  with  the  jury.     This  may  occur  in  many  ways  as, 


§  3758-1.  Alabama. — Thomas  v. 
State,  103  Ala.  18,  16  So.  4  (1893)  ; 
Howell  V.  Reynolds,  13  Ala.  128 
(1847). 

California. — People  v.  Wessel,  9S 
Cal.  352,  33  Pac.  216   (1893). 

Georgia. — Mulligan  v.  Bailey,  28 
Ga.  507   (1859). 

Idaho. — Douglas  v.  Douglas,  4 
Idaho  293,  38  Pac.  934   (1895). 

Indiana. — Bessette  v.  State,  101 
Ind.  85   (1885). 

Maryland. — Stoner  v.  Devilbiss,  70 
Md.  144,  16  Ath  440   (1889). 

Michigan. — Jourdan  v.  Patterson, 
102  Mich.  603,  61  N.  W.  64  (1894)  ; 
Stoudt  V.  Shepherd,  73  Mich.  588,  41 
N.  W.  696    (1889). 

Minnesota. — Yale  v.  Edgerton,  14 
Minn.  194   (1869). 

Missouri. — Sullivan  v.  Jefferson 
Aye.  Ry.  Co.,  133  Mo.  1,  34  S.  W.  566, 
33  L.  R.  A.  167   (1896). 

Montana. — Kennelly  v.  Sa,vage,  18 
Mont.  119,  44  Pao.  400    (1896). 

New  York. — Van  Ness  v.  Bush,  14 
Abb.  Pra<!.  33,  22  How.  Prac.  481 
(1860). 

North  Carolina. — Peck  v.  Manning, 
99  N.  C.  157,  5  S.  E.  743  (1888); 
Phifer  v.  Erwin,  100  N.  C.  59,  6  S. 
E.  672    (1888). 

Tennessee. — Graham  v.  McRey- 
nolds,  90  Tenn.  673,  18  S.  W.  372 
(1891). 

Texas.- — ^Smith  v.  Traders'  Nat. 
Bank,  82  Tex.  368,  17  S.  W.  779 
(1891)  ;  Grosse  v.  State,  11  Tex.  App. 
364   (1882). 

Vermont. — State  v.  Lockwood,  58 
Vt.  378,  3  Atl.  539    (1886). 


Wisconsin. — Hgirdy  v.  Milwaukee 
St.  Ry.  Co.,  89  Wis.  183,  61  N.  W. 
771   (1895). 

"  It  seems  that  for  the  purpose  of 
impeaching  these  two  witnesses,  the 
defence  had  put  in  their  testimony 
given  on  a  former  trial  of  the  respond- 
ent, which  was  somewhat  contradic- 
tory to  that  now  given.  To  meet  this 
phase  of  the  case,  the  witnesses  were 
permitted  to  explain  the  circum- 
stances under  which  their  former  tes- 
timony was  given.  A  statement  con- 
tradictory to  that  given  by  the  wit- 
ness upon  the  stand,  may  of  course 
be  shown  as  impeaching  testimony. 
But  its  force  must  depend  very  ma- 
terially upon  the  circumstances  un- 
der which  it  was  made,  and  the  in- 
fluences at  the  time  bearing  upon  the 
witness.  It  would  therefore  seem  to 
be  self-evident  that  witnesses  so 
situated,  should  be  permitted  to  make 
such  explanation  as  might  be  in  their 
power.  The  first  impulse  of  the  mind 
in  such  case,  is  to  enquire  how  this 
happened ;  what  reason  can  be  given, 
and  more  especially  what  can  the 
party  implicated  say  in  excuse  or  ex- 
tenuation. To  refuse  the  opportunity 
to  explain,  would  be  in  effect  to  con- 
demn a,  party  without  a  hearing,  and 
without  that  information,  which  in 
many  cases,  would  be  material  to  a 
correct  judgment.  So  clear  is  this 
proposition  that  we  do  not  find  any 
case  in  which  the  question  seems  to 
have  been  raised,  but  many  in  which 
it  is  assumed  as  an  undeniable  propo- 
sition." State  v.  Reed,  63  Me.  139, 
146   (1874),  per  Danforth,  J. 
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for  instance,  where  only  a  part  of  the  statement  is  brought  out  and 
the  remainder  causes  the  whole  to  harmonize  with  what  is  testified 
to  by  him  or  where  the  statement  may  have  been  made  under  a 
misapprehension  of  the  facts  and  the  like. 

§  3759.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory  Statements) ;  Effect  of  Denial  of  Statement  or  of 
Recollection. — In  case  of  a  denial  by  the  witness,  that  the  state- 
ments referred  to,  were  made  by  him,  it  is  then  permissible,  if  the 
contradiction  is  as  to  a  material  point,  to  introduce  other  evidence 
to  the  contrary.^  If,  however,  the  statements  have  reference  solely 
to  some  irrelevant  matter,  evidence  as  to  which  would  not  be  admis- 
sible in  any  event,  the  answer  of  the  witness,  if  a  denial,  is  con- 
clusive and  can  not  be  contradicted  by  evidence  showing  that  he 
did  make  the  statements.^ 


§  3759-1.  Alabama. — Burney  v. 
Torrey,  100  Ala.  157,  14  So.  685,  46. 
Am.  St.  Rep.  33    (1893). 

California. — Lewis  v.  Steiger,  68 
Cal.  300,  8  Pac.  884   (1885). 

Georgia. — Rogers  v.  Truett,  73  Ga. 
386   (1843). 

Illinois. — ^Dick  v.  People,  47  111. 
App.  223   (1893). 

Indiana. — Mclntire  v.  Young,  6 
Black!  496,  39  Am.  Dec.  443    (1843). 

Michigan. — Johnston  Harvester  Ck). 
V.  Miller,  72  Mich.  265,  40  N.  W-  429, 
16  Am.  St.  Rep.  536   (1888). 

New  York. — Woodward  v.  Republic 
Fire  Ins.  Co.,  32  Hun  365  (1884)  ; 
Stape  V.  People,  85  N.  Y.  390  (1881)  ; 
Blanchard  v.  New  Jersey  Steamboat 
Co.,  67  Barb.  103    (1843). 

Texas. — Gonzales  v.  State,  35  Tex. 
Cr.  R.  33,  39  S.  W.  1091   (1895). 

Wisconsin. — Schuster  v.  State,  80 
Wis.  107,  49  N.  W.  30  ( 1891 )  ;  Wis- 
consin River  Lumber  Co.  v.  Walker, 
48  Wis.  614,  4  N.  W.  803  (1879). 

United  States. — Ludtke  v.  Hertzog, 
73, Fed.  143,  18  C.  C.  A.  487,  30.  U.  S. 
App.  637  (1896);  Delaware  L.  &  W. 
R.  Co.  V.  Converse,  139  U.  S.  469,  11 
Sup.  Ct.  569,  35  L.  ed.  213  (1890). 


8.  Alaiama. — Seale  v.  Chambliss, 
35  Ala.  19   (1859). 

California.— People  v.  Worthington, 
105  Cal.  166,  38  Pac.  689   (1855). 

Ilinois.— Chicago  R.  T.  &  P.  R.  Co. 
V.  Bell,  70  111.  102   (1873). 

Indiana. — Mclntire  v.  Young,  6 
Blackf.  496,  39  Am.  Dee.  413    (1843). 

Kentucky.  ■ — ■  Commonwealth  v. 

Hourigan,  89  Ky.  305,  12  S.  W.  550 
(1889). 

New  Hampshire. — Summer  v.  Craw- 
ford, 45  N.  H.  416  (1864)  ;  Dewey  v. 
Williams,  43  N.  H.  384   (1861). 

North  Carolina. — State  v.  Morris, 
109  N.  C.  820,  13  S.  E.  877  (1891). 

Vermont. — Alger  v.  Castle,  61  Vt. 
53,   17  Atl.  737    (1888). 

Wisconsin. — Kaime  v.  Trustees  of 
Village  of  Omro,  49  Wis.  371,  5  N.  W. 
838    (1880). 

"A  witness  cannot  avoid  contradic- 
tion by  equivocating,  nor  is  the  op- 
posite party  to  be  deprived  of  the  right 
to  show  that  the  witness  has  made 
contradictory  statements,  either  by 
his  feigned  or  real  forgetfulness. 
Nothing  but  an  admission  that  he 
made  the  very  statement  alleged,  will 
deprive  the  opposite  party  of  the  right 
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Denial  of  recollection. —  If  the  witness  says  he  does  not  remem- 
ber, what  right  then  exists  in  respect  to  further  evidence  ?  Is  the 
party  bound  by  the  answer  or  may  he  proceed  to  show  that  he  did 
make  such  statements  ?  Although  there  are  a  few  decisions  which 
seems  to  deny  any  such  right  yet  the  general  rule  is  that  a  party 
who  seeks  to  impeach  a  witness  by  such  means  can  not  be  deprived 
of  his  right  by  any  apparent  or  real  forgetfulness  of  the  witness.* 
Any  other  rule  would  permit  a  witness  who  had,  in  fact,  testiiied 
on  the  trial  in  contradiction  of  what  had  been  previously  said  by 
him,  to  shield  himself  from  any  exposure  of  his  falsehood  by  the 
simply  answer  "  I  do  not  remember,"  a  mode  so  frequently  em- 
ployed by  a  witness  to  evade  giving  information  which  he  fears 
will  be  prejudicial  to  the  cause  in  support  of  which  he  is  testifying. 


to  prove  it."  Peck  v.  Eitchey,  66  Mo. 
V  114,  119    (1877),  per  Henry,  J. 

3.  Alabama. — Henson  v.  State,  120 
Ala.  316,  25  So.  23  (1899)  ;  Payne  v. 
State,  60  Ala.  80  (1877). 

Arkansas. — Billings  v.  State,  53 
Ark.  303,  13  S.  W.  574   (1889). 

Colorado. — Jones  v.  People,  3  Colo. 
351   (1874).      , 

Georgia. — Sealy  v.  State,  1  Ga.  313, 
44  Am.  Dec.  641    (1846). 

Illinois. — Chicago  City  Ey.  Co.  v. 
Matthieson,  212  111.  392,  72  N.  E.  443 
(1904)  ;  Eay  v.  Bell,  34  111.  444 
(3860). 

Indiana. — Curme,  Dunn  &  Co.  v. 
Eauh,   100  Ind.   347    (1885). 

Kansas. — ^Lewis  v.  State,  4  Kan. 
396    (1868). 

Louisiana. — State  v.  Johnson,  47  La. 
Ann.   1325,  17  So.  789    (1895). 

Michigan. — Pringle  v.  Miller,  111 
Mich.  663,  70  N.  W.  345  (1897); 
Smith  V.  People,  2  Mich.  415  (1852). 

Massachusetts. — Chapman  v.  Cof- 
fin, 14  Gray  454   (1860). 

New  Hampshire. — ^Nute  v.  Nute,  41 
N  H.  60  (1860). 

"New  York. — Palmeri  v.  Manhattan 
Ey.  Co.,  60  Hun  579,  14  N.  Y.  Supp. 
468  (1891);  People  v.  Jackson,  3 
Parker  Cr.  E.  590  (1857). 


Pennsylvania. — Gregg  Township  v. 
Jamison,  55  Pa.  468   (1867). 

South  Carolina. — State  v.  Sullivan, 
43    S.   C.    305,   31    S.   B.   4    (1895). 

Tennessee. — Eeagan  v.  Mabry,  67 
Tenn.  168   (1889). 

Texas. — Pitman  v.  Holmes,  34  Tex. 
Civ.  App.  485,  78  S.  W.  961  (1904)  ; 
Newman  v.  State  (Tex.  Or.  App.),  70 
S.  W.  951  (1902);  Smith  v.  State 
(Cr.  App.),  20  S.  W.  554  (1892); 
Edwards  v.  Osman,  84  Tex.  656,  19  S. . 
W.  868  (1892);  Fuller  v.  State,  30 
Tex.  App.  559,  17  S.  W.  1108  (1891)  ; 
Levy  V.  State,  28  Tex.  App.  203,  13 
S.  W.  596,  19  Am.  St.  Eep.  833 
(1889);  Johnson  v.  Brown,  51  Tex. 
65   (1879). 

Vermont. — Holbrook  v.  Holbrook, 
30  Vt.  433    (1858). 

Wisconsin. — Heddles  v.  Chicago  & 
N.  W.  Ey.  Co.,  74  Wis.  339,  43  N. 
W.  237    (1889). 

Compare. — Mendenhall  v.  Banks,  16 
Ind.  284  (1861)  ;  Wiggins  v.  Holman, 
5  Ind.  502  (1854)  ;  People  v.  Stack- 
house,  49  Mich.  76,  13  N.  W.  364 
(1883)  ;  Eobinson  v.  Pitzer,  3  W  Va. 
335  ( 1869 )  ;  Giltner  v.  Gorham,  Fed. 
Cas.  No.  5,453.  (4  McLean  402) 
(1877). 
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§  3760.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory  Statements);  Prior  Statement  not  Evidence  of 
Facts  Asserted. —  Proof  that  a  contradictory  statement  has  been 
made  by  a  witness  on  some  former  occasion  does  not  render  the 
prior  statement  evidence  of  the  facts  asserted.^  The  purpose  for 
which  the  evidence  of  the  contradiction  is  introduced  is  to  discredit 
the  witness.  ISTeither  declaration  stands  upon  any  higher  plane  as 
assertive  of  the  truth  than  the  other  unless  it  be  from  the  fact  of 
the  later  one  being  under  oath  while  the  former  was  not.  In  either 
event  it  is  the  fact  that  the  statements  are  repugnant  to  each  other 
which  discredits  the  witness  and  it  is  to  effect  this  that  the  evidence 
is  received,  and  for  this  purpose  alone. 

§  3761.  (Impeachment  of  Witnesses;  Opponent's  Witness; 
Contradictory  Statements);  Supporting  Witness  by  Proof  of 
Other  Consistent  Statements. —  After  the  fact  has  been  estab- 
lished that  a  witness  has  made  prior  inconsistent  statements  may 
evidence  of  other  statements  by  him  consistent  with  his  testi- 
mony be  introduced  for  the  purpose  of  supporting  him.  The  de- 
cisions are  in  decided  conflict,  in  some  jurisdictions  such  evidence 
being  excluded  upon  the  theory  that  the  repugnancy  having  been 
established  such  evidence  in  no  way  tends  to  disprove  that  fact,* 

§  3760-1.  Georgia. — Watts  v.  Starr,  Oregon. — State  v.  Jarvis,  18  Oreg. 

86  Ga.  393,  12  S.  E.  585   (1890).  360,  23  Pac.  251    (1890). 

Indiana. — Allen  v.   Davis,   99   Ind.  Vermont. — ^Law   v.   Town   of   Fair- 

216    (1884)  ;  Davis  v.  Hardy,  76  Ind.  A' Id,  46  Vt.  425    (1874). 

272   (1881).  'Virginia. — Charlton     v.     Unis,     4 

Kentucky. — ^Kalkup     v.      Common-  Grat.  58    (1847). 

wealth  (Ky),  20  S.  W.  221  (1392).  Wisconsin. — ^Mercer   v.    Wright,    3 

Maine. — Holmes  v.   Morse,   50   Me.  Wis.  645    (1854). 

102   (1862).  United  Stoics.— Baltimore  &  0.  K. 

Massachusetts. — Gould    v.    Norfolk  Co.  v.  Ramlo,  59  Fed.  75,  8  C.  C.  A.  6, 
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while  in  others  it  is  received,  the  view  being  taken  that  although 
the  testimony  has  been  impaired  by  such  evidence  yet  that  if  it 
appears  that  statements  consistent  therewith  have  uniformly  been 


App.  252,  66  S.  E.  556  (1909)  ;  Cook 
T.  State,  124  Ga.  653,  53  S.  E.  104 
(1904)  ;  Knight  v.  State,  114  Ga.  48, 
39  S.  E.  928,  88  Am.  St.  Rep.  17 
(1901)  ;  Fussell  V.  State,  93  Ga.  450, 
21  S.  E.  97  (1893). 

Illinois. — Chicago  City  Ey.  Co.  v. 
Matthieson,  212  111.  393,  73  N.  E.  443 
(1904). 

Iowa. — State  v.  Porter,  74  Iowa 
«23,  38  N.  W.  514  (1888);  State  v. 
Vincent,  34  Iowa  570,  95  Am.  Dec. 
753   (1868). 

Kentucky.— 'Edwa.ris  v.  Com.,  145 
Ky.  560,  140  S.  W.  1046    (1911). 

Louisiana. — State  v.  Waggoner,  39 
La.  Ann.  919,  3  So.  119   (1887). 

Maine. — Ware  v.  Ware,  8  Me.  43 
<1831K 

Massachusetts. — ^Smith  v.  Plant, 
216  Mass.  91,  103  N.  E.  58  (1913); 
Commonwealth  v.  Jenkins,  10  Gray 
485   (1858). 

Michigan. — Kinney  v.  Tolkerta,  78 
Mich.  687,  44  N.  W.  152   (1889). 

Missouri. — State  v.  Taylor,  134  Mo. 
109,  35  S.  W.  93   (1896). 

New  Hampshire. — Keed  v.  Spauld- 
ing,  43  N.  H.  114   (1860). 

New  York. — Jenkins  v.  City  of 
Hudson,  40  Hun  434  (1886)  ;  Smith 
T.   Stickney,  17  Barb.  489    (1854). 

South  Carolina. — State  v.  Mc- 
Daniel,  68  S.  C.  304,  47  S.  E.  384,  102 
Am.  St.  Eep.  661  (1904);  Davis  v. 
Kirksey,  3  Rich.  L.  176  (1845). 

Tennessee. — Queener  v.  Morrow,  41 
Tenn.  123   (1860). 

Compare. — White  v.  State,  42  Tex. 
Cr.  567,  62  S.  W.  575  (1901)  ;  United 
States  V.  Holmes,  Fed.  Oaa.  No.  15,382 
(1  Cliff.  98)  (1858)  ;  Conrad  v.  Grif- 
fey, 11  How.  480,  13  L.  ed.  779 
(1850). 
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"  The  purpose  of  the  government  in 
offering  these  statements  was  to  cor- 
roborate the  testimony  of  the  accom- 
plice, which  the  defendant  haa  sought 
to  invalidate  and  discredit  by  proof 
that  on  the  preliminary  examination 
before  the  police  court  the  witness  had 
given  a  different  account  of  his  inter- 
views and  dealings  with  the  defend- 
ant from  that  to  which  he  had  testified 
before  the  jury.  Although  there  is 
some  contrariety  of  opinion  in  the 
books  on  the  question  of  the  compet- 
ency of  such  evidence,  it  seems  to  us 
that  on  principle  it  ought  to  be  ex- 
cluded. It  has  no  Igitlmate  or  logi- 
cal tendency  to  establish  the  corro- 
boration for  which  it  is  offered.  How 
did  the  case  stand  on  the  evidence  of 
the  accomplice,  when  the  government 
offered  the  statements  objected  to? 
He  had  testified  in  behalf  of  the  gov- 
ernment to  an  account  of  his  dealings 
with  the  defendant  concerning  the 
stolen  property.  The  counsel  for  the 
defendant  then  called  witnesses  to 
show  that  at  a  previous  time  he  had 
given  under  oath  a  different  account 
of  this  same  transaction.  This  evi- 
dence was  offered,  not  for  the  purpose 
of  proving  the  truth  of  such  previous 
statements,  but  to  show  that  he  was 
unworthy  of  belief,  inasmuch  as  he 
had  given  two  inconsistent  accounts 
of  the  same  transaction,  one  of  wh'ch 
was  necessarily  untrue.  From  such 
evidence  the  inference  was  fair  and 
legitimate  that  the  testimony  of  the 
witness  before  the  jury  was  not  to  be 
relied  on.  Standing  by  itself,  it 
would  be  difficult,  if  not  impossible, 
for  the  jury  to  believe  it,  with  the 
fact  before  them  that  he  had  made  a 
statement  before  the  police  court, 
which  was  inconsistent  with  his  prea- 
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made  such  fact  tends  to  support  his  testimony.^  The  latter  view- 
seems  the  better  especially  when  we  consider  that  it  is  simply  a  casa 
of  conflict,  the  denial  of  the  witness  against  the  evidence  furnished 


ent  testimony  and  contradictory  to  it. 
It  did  not  relieve  the  difficulty,  or  in 
any  degree  corroborate  the  last  story 
told  by  the  ■witness,  to  show  that  pre- 
viously he  had  made  similar  state- 
ments of  the  transaction.  The  dis- 
credit arising  from  the  fact  that  he 
had  made  contradictory  statements 
remained  untouched.  The  contradic- 
tion was  not  disproved  by  such  evi- 
dence, and  this  was  all  -that  the  prior 
statements  was  offered  to  establish. 
Clearly  evidence  of  such  prior  state- 
ments was'  not  competent  as  substan- 
tive proof;  it  was  purely  hearsay.  It 
was  only  admissible  to  support  the 
credit  of  the  witness.  The  utmost  that 
could  be  claimed  for  it  in  this  view 
would  be,  that  it  rendered  the  last 
statement  more  probable  and  worthy 
of  credit,  because,  although  the  wit- 
ness had  made  a,  contradictory  state- 
ment, he  had  made  another  statement 
similar  to  those  to  which  he  had  tes- 
tified before  the  jury.  But  such  a  cor- 
roboration is  altogether  too  slight  and 
remote.  Indeed,  if  admitted  and  fol- 
lowed out  to  its  legitimate  result,  it 
might  properly  lead  to  a  protracted 
inquiry  to  ascertain  which  of  the  two 
statements  had  been  made  most  fre- 
quently by  the  witness ;  and  when  this 
was  determined,  then  it  would  be 
necessary  to  ask  the  jury  to  believe 
the  witness,  if  he  had  repeated  the 
statement  made  before  them  a  greater 
number  of  times  than  the  contradic- 
tory one  which  had  been  proved  to  im- 
peach his  evidence.  It  is  obvious  that 
such  a  course  of  inquiry  would  fur- 
nish no  means  by  which  the  credit  due 
to  the  testimony  of  a  witness  could  be 
satisfactorly  ascertained."  Com.  v. 
Jenkins,  10  Gray  (Mass.)  485,  488 
(1858),  per  Bigelow,  J. 


Z.  Alahama. — Brooks  v.  State,  & 
Ala.  App.  277,  62  So.  669   (1913). 

District  of  Columbia.  —  United 
States  V.  Neverson,  13  Mackey  153. 
(1880). 

Idaho. — State  v.  Moon,  20  Idaho- 
303,  117  Pac.  757   (1911). 

Indnana. — Hopkins  v.  State  (1913), 
103  N.  E.  851;  Hicks  v.  State,  165  Ind. 
440,  75  N.  E.  641  (1905)  ;  Hodges  v. 
Bales,  103  Ind.  494,  1  N.  E.  693 
(1885);  Dodd  v.  Moore,  92  Ind.  397 
(1884)  ;  Carter  v.  Carter,  79  Ind.  466- 
(1881);  Broobbank  v.  State,  55  Ind. 
169  (1876)  ;  Dailey  v.  State,  28  Ind, 
385  (1867);  Perkins  v.  State,  4  Ind. 
233  (1853);  Beauchamp  v.  State,  6- 
Blackf.  399  (1843);  Coffin  v.  Ander- 
son, 4  Blackf.  395   (1837). 

Kansas. — State  v.  Hendricks,  33 
Kan.  559,  4  Pac.  1050  (1884);  State- 
V.  Petty,  31  Kan.  54   (1878). 

Louisiana. — State  v.  Fontenot,  4S 
La.  Ann.  383,  19  So.  113   (1896). 

Maryland. — Cross  v.  State,  118  Md, 
660,  86  Atl.  223   (1913). 

Ifissowri.— State  v.  Maggard,  250 
Mo.  335,  157  S.  W.  35  (1913);  State 
V.  Sharp,  183  Mo.  715,  82  S.  W.  134 
(1904). 

lUeio  Bampshire. — French  v.  Mer- 
rill, 6  N.  H.  465   (1833). 

New  York. — Hotchkiss  v.  Germania. 
Fire  Ins.  Co.,  5  Him  90  (1875)  ;  Peo- 
ple V.  Rector,  19  Wend.  569  (1838); 
People  V.  Moore,  15  Wend.  419 
(1836). 

North  Carolina. — Burnett  v.  Wil- 
mington N.  &  N.  Ry.  Co.,  130  N.  C. 
517,  36  S.  E.  819  (1897);  State  v. 
Staton,  114  N.  C.  813,  19  S.  E.  96- 
(1894)  ;  State  v.  Rowe,  98  N.  C.  629,. 
4  S.  E.  506  (1887);  March  v.  Has- 
sell,  46  N.  C.  329  (1854)  ;  Johnson  v.. 
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by  a  third  party.  The  witness  has  denied  making  such  statements ; 
another  has  testified  that  he  did  make  them.  The  fact  that  they 
■were  made  has  not  been  established  but  an  issue  has  been  raised 


Patterson,  9  N.  C.  183,  11  Am.  Dee. 
756   (1823). 

Pennsjflvania. — McKee  v.  Jones,  6 
Pa.  St.  425   (1847). 

South  Carolina. — State  v.  Turner, 
36  S.  C.  534,  15  S.  E.  603  (1892); 
Lyles  V.  Lyles,  1  Hill  Eq.  76   (1833). 

South  Dakota. — State  v.  Caddy,  15 
S.  D.  167,  87  N.  W.  937,  91  Am.  St. 
Eep.  666   (1901). 

Tennessee. — Hayes  v.  Cheatham,  74 
Tenu.  1  (1880)  ;  Dossett  v.  Miller,  3 
Sneed  72  (1855). 

Texas. — ^Cocke  Co.  v.  New  Era  G.  & 
D.  Co.  (Oiv.  App.  1914),  168  S.  W. 
988;  Gulf,  C.  &  S.  F.  Ky.  Co.  v. 
Garren,  96  Tex.  605,  74  S.  W.  897,  97 
Am.  St.  R.  939  (1903)  ;  Franklin  v. 
State  (Civ.  App.),  88  S.  W.  357 
(1905);  Lounder  v.  State,  46  Tex. 
Cr.  121,  79  S.  W.  552  (1904);  John- 
son V.  State,  42  Tex.  Cr.  377,  60  S. 
W.  48  (1900)  ;  Dicker  v.  Same  (Cr. 
App.),  32  S.  W.  541  (1895);  Boze- 
man  v.  State,  34  Tex.  Cr.  503,  31  S. 
W.  389  (1895)  ;  Sentell  v.  State,  34 
Tex.  Cr.  260,  30  S.  W.  236   (1895). 

Virginia. — Repass  ~  v.  Richmond  99 
Va.  508,  39  S.  E.  160   (1901). 

Washington. — State  v.  Coates,  32 
Wash.  601,  61  Pac.  726    (1900). 

United  States. — Ward  v.  The 
Fashion,  Fed.  Cas.  No.  17,154   (1854). 

"The  question  upon  this  branch  of 
the  case  appears  to  be  this :  Whether 
a,fter  an  attempt  to  impeach  a  wit- 
ness by  showing  that  he  has  made 
out  of  court  statements  inconsistent 
with  those  sworn  to,  his  evidence  can 
be  supported  by  the  testimony  of  wit- 
nesses who  show  that  on  other  occa- 
sions his  account  of  the  transaction 
has  corresponded  with  that  given  in 
court.  This  question  appears  to  us 
to  be  one  of  no  ordinary  difBculty.    If 


it  were  an  established  fact  that  the 
witness  had  made  the  contradictory 
statements,  we  should  say  that  the 
supporting  evidence  here  offered  was 
not  admissible.  If  a  witness  has 
given  different  accounts  of  an  affair 
on  several  different  occasions,  the  fact 
that  he  has  repeated  one  of  these  ac- 
counts oftener  than  the  opposite  one, 
can  scarcely  be  said  to  entitle  it  to 
any  additional  credence.  A  man  un- 
truthful out  of  court  is  not  likely  to 
be  truthful  in  court;  and  where  the 
contradictory  statements  are  proved, 
a.  jury  is  generally  justified  in  reject- 
ing the  testimony  of  the  witness  al- 
together. But  in  these  cases  the  evi- 
dence of  contradictory  statements  is 
not  received  until  the  witness  had  de- 
nied making  them,  so  that  an  issiM 
is  always  mad©  between  the  witness 
sought  to  be  impeached  and  the  wit- 
ness impeaching  him.  The  jury,  there- 
fore, before  they  can  determine  how 
much  the  contradictory  statements 
ought  to  shake  the  credit  of  the  wit- 
ness, are  required  first  to  find  from 
conflicting  evidence  whether  he  made 
them  or  not ;  and  the  question  we  now 
are  to  decide  is,  whether  upon  an  is- 
sue of  this  character  evidence  like  that 
received  by  the  circuit  judge  was  ad- 
missible. The  proper  test  for  the  ad- 
missibility of  evidence  ought  to  be, 
we  think,  whether  it  has  a  tendency  to 
affect  belief  in  the  mind  of  a  reason- 
ably cautious  person,  who  should  re- 
ceive and  weigh  it  with  judicial  fair- 
ness. Now  there  are  many  cases  in 
which,  if  evidence  is  given  of  state- 
ments made  by  a  witness  In  conflict 
with  those  he  has  sworn  to,  his  pre- 
vious statements  should  not  only  be 
received  in  support  of  his  credit,  but 
would  tend  very  strongly  in  that  di- 
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in  regard  thereto.  Should  a  witness,  who  is  thus  charged  with 
having  made  a  prior  contradictory  statement,  perhaps  on  a  single 
occasion,  which  can  in  no  way  be  disproved  except  by  his  denial 
or  by  evidence  of  prior  consistent  statements,  be  restricted  to  a 
mere  right  to  deny  and  precluded  from  introducing  the  only  other 
evidence  available  to  him,  which  may  tend  to  support  his  credit? 
Reason  and  justice  answer  to  the  contrary,  If^a  witness  has  con- 
tinually made,  at  other  times,  statements  consistent  with  his  testi- 
mony at  the  trial,  evidence  thereof  would  certainly  tend  to  sustain 
his  credit  and  to  an  increased  extent  if  in  connection  with  a  course 
of  conduct  pointing  to  a  similar  attitude.  Such  evidence  should 
be  received  and  its  exclusion  operates  to  deprive  a  litigant  of  his 
substantive  rights. 


reotion.  If,  for  instance,  the  witness 
is  himself  the  prosecutor,  and  has  al- 
ready made  sworn  complaint,  there 
could  be  no  doubt,  we  suppose,  that 
the  pendency  of  this  complaint,  its 
contents  and  the  relation  of  the  wit- 
ness to  it,  might  be  put  in  evidence, 
and  that  they  would  raise  n.  strong 
probability  that  the  testimony  to  con- 
flicting accounts  as  having  been  given 
about  the  same  time,  was  cither  mis- 
taken or  corrupt.  Suppose  a  person 
to  be  testifying  in  a  case  in  which  he 
had  spent  a,  considerable  period  of 
time  and  a  large  sum  of  money  in 
pursuing  an  alleged  criminal  to  con- 
viction, and  he  is  confronted  with 
evidence  of  his  own  conflicting  state- 
ments; the  rule  would  be  exceedingly 


unjust,  as  well  as  unphilosophical, 
which  would  preclude  his  showing,  at 
least  by  his  own  evidence,  such  cir- 
cumstances of  his  connection  with  the 
case  as  would  make  the  impeaching 
evidence  appear  to  be  at  war  with 
all  the  probabilities.  And  other  cases 
may  readily  be  supposed  in  which,  un- 
der the  peculiar  circumstances,  the 
fact  that  the  witness  has  always  pre- 
viously given  a  consistent  account  of 
the  transaction  in  question,  might 
be  accepted  by  the  jury  as  almost  con- 
clusive that  he  had  not  varied  from 
it  in  the  single  instance  testified  to 
for  the  purposes  of  impeachment." 
Stewart  v.  People,  23  Mich.  63,  74 
(1871),  per  Cooley,  J. 
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of  experts,  3493  n.  2. 
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(See  General  Index,  Vol.  IV,  page  4632.) 

Accepted  Offers 
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Access 

(See  General  Index,  Vol.  IV,  page  4633.) 

Accessibility 

probative  force,  afi'ects,  in  case  of  family 
records,  3956. 
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rape,  capacity  of,  contrasted  with  princi- 
pal, llSOd  nn.  4,  5. 
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(See  General  Index,  Vol.  IV,  page  4622.) 

Accommodations 

failure  of  street  railway  company  to  pro- 
vide, common  knowledge  as  to,  836. 

Accomplice 

impeachment,   credit  of,   3754. 

Accord  and  Satisfaction 

receipt  asj   parol  evidence  affecting,  3552. 

Account  Books 

(See  General  Index,  Vol.  IV,  page  4622.) 

Account  Current 

acquiescence  by  failure  to  answer,  1411. 
admissions  in,  1364-  n.  4. 
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(See  General  Index.  Vol.  IV,  page  4624.) 

Account  Stated 

acquiescence   by     failure   to    answer,    141 1 

n.  2. 
admissions  in,  1364. 

Accuracy 

(See  General  Index.  Vol.  IV,  page  4624.) 

Accusation 

jury  of,  provision  for,  270d. 
travail,   spontaneous   statements    in,    3033. 
Accused 

(See  General  Index,  Vol.  IV,  page  4624.) 

Acids 

common  knowledge  as  to  corrosive  nature 

of,  707. 
ink,  application  to,  knowledge  as  to,  884. 

Acknowledgment 

false  certificate  of,  other  offences  to  show 
intent,  3227. 

Indebtedness,  as  declaration  against  inter- 
est, 3774. 

Acquaintance 

"intimate"  California  definition  of,  190S 
n.  8. 
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(See  General  Index,  Vol.  IV,  page  4634.) 
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sibility on  prosecution  for  another  of- 
fence, 3317. 

Acreage 

reputation  not  admissible  to  prove,  2747 
n.  17. 

Actions  in  Bern 

(See  General  Index,  Vol.  IV,  page  4625.) 

Act  of  Bankruptcy 

unsworn  statements  to  show  intention, 
2663a. 

Actor 

(See  General  Index,  Vol.  IV,  page  4635.) 

Acts 

(See  General  Index,  Vol.  IV,  page  4625.) 

Acts  of  Assembly 

construction  of,  is  question  for  judge,  131. 

Acts  of  Congress 

(See  General  Index,  Vol.  IV,  page  4625.) 
judicial   records  of  sister  state;   proof  of, 
3410. 
act  not  exclusive,  3411. 
attestation  of  clerk,  3412. 

form  and  suflficiency  of,  3413. 

surplusage,   3414. 
seal  of  the  court,  3415. 
where     court     abolished    and     records 
transferred,  3416. 
certificate  of  the  judge,  3417. 
necessity  of,  3417. 
form  and  contents  of,  3418. 
■where   court    composed   of  more  than 
one  judge,  3419. 
justices  of  the  peace,  3420. 
probate  courts,  3431. 
penalty  for  non-production  of  papers  called 

for,  350-3. 
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Acts  of  Parliament 

judicial  knowledge  of  by  national  courts, 
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to  deed  self-serving  declarations  as  to,  2734 
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Address 

proper,  to  mail  matter  as  a  condition  for 
presumption  of  receipt  of  mail  matter, 
1059. 
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(See  General  Index,  Vol.  IV,  page  4625. > 

Adequate  Knowledge 

(See  General  Index,  Vol.  IV,  page  4625. > 
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province  of  court,  1720. 
substantive  law  contrasted,  1719. 
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(See  General  Index,  Vol.  IV,  page  4636.) 

Adjournments 

(See  General  Index,  Vol.  IV,  page  4636. > 

Adjudicated  Facts 

use  of  term,  51n. 

Administration 

(See  General  Index,  Vol.  IV,  page  4626. > 

Administration  of  Justice 

an  attribute  of  sovereignty,  163. 

Administrative  Assumptions 

(See  General  Index,  Vol.  IV,  page  4638.) 

Administrative  Boards 

regulations   of,   judicial  knowledge   as   to, 

653. 
terms  judicially  known,  671. 

Administrative  Function 

al  trial  judge,  action  of  appellate  courts, 
561. 

Administrative  Limitations 

intuitive  inferences  as  to  conduct,  1841* 
n.  4. 

Administrator 

(See  General  Index,  Vol.  TV,  page  4639.) 
proof    of    original     writings    executed   by. 
3521. 

Admiralty  Courts 

(See  General  Index,  Vol.  IV,  page  4639.) 

Admissible  Evidence 

definition  of,  11. 
scope  of,  11. 

Admission 

court  room,  to,  of  public,  grounds,  for,  183. 

Admissions 

(See  General  Index,  Vol.  IV,  page  4639.) 
attested  writings;   effect,  3518. 
books  of  corporation  as.  3491,  3494  n.  6. 
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loss  or  destruction  of  document,  3576. 
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Admissions  —  cont'd. 
memoranda  as,  3505. 
tax  returns  as,  3454. 

Adopted  Persons 

declarations  of  pedigree  by,  2915. 

Adoption 

(See  General  Index,  Vol.  IV,  page  4634.) 

Adnlteration 

mill£,  expert  evidence  as  to,  2387. 

Adultery 

(See  General  Index,  Vol.  IV,  page  4634.) 

Adnlts 

dying  declaration  of,  judicial  assumption, 

2828. 
estimation  of  age  of,  2045. 

Adrancement 

unsworn  statements  as  to  intent,  2654  n. 
2,  2664. 

Adrantag'es 

expert,  of  limiting  term,   1948. 
from  preliminary  details,  1813  n.  3. 

Adverse  Claimant 

deed  oflFered  as  ancient  document  against, 
3543. 

Adverse  Party 

knowledge  of,  effect  on  onus,  978. 

suppression  by,  982. 

writing  in  control  of;   best  evidence  rule, 

35S4. 

Adverse  Possession 

(See  General  Index,  Vol.  IV,  page  4634.) 

Advertising  Space 

estimate  of  value  by  an  expert,  2171b. 

Advice 

proof  of  offer  of,  to  show  knowledge,  2666. 

Advice  of  Counsel 

effect  of,  in  contempt  proceedings,  213,  254. 

Affairs  of  State 

papers  and  documents  relating  to,  3369. 

Affection 

(See  General  Index,  Vol.  IV,  page  4635.) 

Affidavits 

(See  General  Index,  Vol.  IV,  page  4635.) 
loss  or  destruction  of  document,  3576. 

Affirmative  Defenses 

(See  General  Index,  Vol.  TV,  page  4635.) 

Age 

(See  General  Index,  Vol.  IV,  page  4635.) 
ancient  documents;  proof  of  required,  3537. 
observation  by  tribunal  from  appearance; 
evidence  afforded  by,  3592. 
appUcatioa  of  rule,  3592n. 


Aged  Persons 

leading  questions  to,  3719. 

Agency 

(See  General  Index,  Vol.  IV,  page  4635. >■ 

Agency  Agreements 

best  evidence  rule  applied,  3570n. 

Agents 

(See  General  Index,  Vol.  IV,  page  4635.)- 
attorney's;     communications    to    as    privi- 
leged, 3685. 
parol  evidence  to  show  party  executed  writ- 
ing as,  3563. 

Agreed  Facts 

(See  General  Index,  Vol.  IV,  page  4636.) 

Agreed  Statement  of  Facts 

(See  General  Index,  Vol.  IV,  page  4636. > 

Agreement 

to  dispose  of  property  by  will,  declaratiow 
against  interest  as  to,  2777. 

Agricnltnral  Department 

rules  and  regulations  of,  knowledge  as  to,, 
652. 

Agricultural  Products 

estimation  of  quality  of,  2075. 

Agricultural  Seasons 

common  knowledge  as  to,  703  n.  3. 

Agricultural  Services 

estimate  of  value  of  by  ordinary  observer,. 
2135. 

Agriculture 

(See  General  Index,  Vol.  IV,  page  4636.) 

Air 

deflecting   currents   of,    knowledge    as    to,, 
706. 

Air  Brakes 

expert  railroad  opinions  regarding  use  of,, 
2439  n.  4. 

Air  Gun 

force  of,  knowledge  as  to,  70'6  n.  5. 

Alabama 

(See  General  Index,  Vol.  IV,  page  4637.)' 

Alcalde 

assumption  of  regularity  of  acts  of,  1204.. 

Alcohol 

(See  General  Index,  Vol.  IV,  page  4637.). 

Aldermen 

judicial  knowledge  concerning,   660. 

Ale 

common  knowledge  of  intoxicating  quality 
of,   708,   709,  713. 
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Alias 

indictment  under,  burden  of  evidence,  996g 
n.  5. 

AUbi 

as  impairing  probative  force  of  confession, 

1602. 
burden  of  evidence  as  to  showing,  973. 

Alien 

proof  of  citizenship  by  reputation,  2981. 

Alienation 

of  affections,  unsworn  statements  to  show, 
2671. 

Alienist 

opinion  by,  as  to  sanity,  from  observation, 
2013. 

Allegations 

(See  General  Index,  Vol.  IV,  page  4637.) 

Alley 

opinion    as   to   amount   of  damages,    1820 
n.  7. 

Allied  CalUngs 

special  knowledge  in,  not  important,  182S 
n.  11. 

Almanac 

(See  General  Index,  Vol.  IV,  page  4637.) 

Alterations 

(See  General  Index,  Vol.  IV,  page  4637.) 
writings  offered  as  ancient  document,  3536. 

Alternative 

answers  to  special  interrogatories,  107. 


Alternative  Hypothesis 

negativing,  174Qe  nn.  9,  10. 

Ambassadors 

exemption  of  from  attendance  as  witnesses, 
3610. 

Ambiguity 

(See  General  Index,  Vol.  IV,  page  4637.) 

Ambignons 

answers  to  special  interrogatories,  107. 

Ambiguous  Language 

meaning  of  question  for  jury,  395. 

Ambulance 

communications  heard  by  one  in  charge  of, 
3703n. 

Amendments 

(See  General  Index,  Vol.  IV,  page  4637.) 

American  Experience  Tables 

common  knowledge  as  to,  2528. 
judge  may  consult,  859c. 

American  lloyds 

roference  to,  custom  of,   known,   809. 


American  Mortality  Tables 

common  knowledge  as  to,  732,  2528. 

Amicus  Curiae 

expert  is,  2552  n.  4. 

Amnesty 

proclamation     declaring     judicial     knowl- 
edge as  to,  646. 

Amount 

of  evidence  required,  980,  987. 

Amount  of  Offer 

as  determining  what  are  offers  of   peaco, 
1459. 

Amplification 

of  evidence,  use  of  standard  treatises,  681. 

Amusements 

common  knowledge  as  to,  775. 
entries  in  account  books,  3131. 

Analogy 

defined,  1732  n.  3. 

reasoning  by,  in  case  of  value,  2175c. 

Analysis 

(See  General  Index,  Vol.  IV,  page  4638.) 

Anatomy 

surgical  knowledge  as  to,  917. 

Ancient  Boundaries 

location  of,  proof  by  tradition,  2753. 

j\ncient  Documents 

(See  General  Index,  Vol.  IV,  page  4638.) 
absence  of  suspicion  required,  3536. 
adverse  claimant;  deed  offered  against  as, 

3542. 
admissible    without    proof    of     execution, 
3532,  3533. 
rule  stated,  3533. 

administrative  requirements,   3536. 
absence  of  suspicion,  3536. 
age — proof  of,  3537. 
custody,  requirement  as  to,  3538. 
development  of  rule,  3534. 
principles   upon  which  founded,   3535. 
writings  within  rule,  3539. 
copies,  3539. 

as  ancient  documents,  3539. 
of  ancient  documents,  3540. 
private  writings,  3541. 
deeds,  3545. 

executed   under   a  power,   3546. 
irregularities   in  execution  or  re- 
cording, effect  of,  3544. 
necessity    of    corroborative    proof, 
3542. 
evidence  of  possession,  3542. 
evidence   other   than   of  posses- 
sion, 3543. 
public  documents,  3547. 
age;  proof  of,  3537. 
alteration;  effect  of,  3536. 
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Ancient  Docnments  —  cont'd. 

custody  must  have  been  proper,  3538. 
date  as  proof  of  age,  3537. 

effect  of  alteration,  3536. 
deeds  offered  as,  3545. 

executed  under  a  power,  3546. 
execution  of;  effect  of  irregularities,  3544. 
possession    under    as    corroborative    proof, 

3542. 
presumption  as  to  vpritings  executed  under 

a  power  where  record  lost  or  destroyed, 

3545. 
recording  of;  effect  of  Irregularities,  3544. 

Ancient  Facts 

(See  General  Index,  Vol.  IV,  page  4638.) 

Ancillary  Facts 

proof  of,  1765. 

Anger 

(See  General  Index,  Vol.  IV,  page  4638.) 

Animal  Pedi^ee 

bloodhounds,     necessity    of    showing    as    a 
preliminary  fact,  1760  n.  10. 

Animals 

(See  General  Index,  Vol.  IV,  page  4638.) 
inspection  of  by  tribunal;  evidence  afforded 
by,  3591. 

Animate  Objects 

(See  General  Index,  Vol.  IV,  page  4639.) 

Animosity 

dying  declarant,  2866. 

Annoyance 

(See  General  Index.,  Vol.  IV,  page  4639.) 

Annulment 

of    documents,     quantum    of    evidence    re- 
quired, 1006. 
judgment,  1006. 

Anomaly 

the  hearsay  rule,  2i574  et  seq. 

Anonymons  Letters 

admissions  in,  1366  n.  1. 

Answers 

(See  General  Index,  Vol.  IV,  page  4639.) 

Antecedent  Facts 

defined,  1751. 
proof  of,  1751. 

Antecedents 

(See  General  Index,  Vol.  IV,  page  4639.) 

Ante  Litem  Motam 

(See  General  Index,  Vol.  IV,  page  4639.) 

Ante-nni>tial  Contract 

quantum  of  proof  required  for  specific  per- 
formance of,  1013. 
unsworn  statement  to  prove,  2613  n.  1. 


Anticipation 

of  death,  required  for  admission  of  dying: 
declarations,  2831. 

Anticipatory  Kebuttal 

right  of  party  to  prove  matters  in,    382,, 
1740e. 

Anticipatory  B«pi1ication 

proof  in  when  permitted,  1740e. 
relevancy  of,  when  admitted,  1711  n.  2. 

Antiquity 

of  hearsay  rule,  2699. 

Anxiety 

unsworn  statements  to  show,  2651. 

Appeals 

(See  General  Index,  Vol.  IV,  page  4640. )> 

Appeals  to  Sympathy 

should  be  prevented,  386. 

Appearance 

of  accused,  as  part  of  the  res  gestae,  2583. 
upon   trial,   failure  of  party,  presumption? 
against  party,  1076. 

Appearances 

(See  General  Index,  Vol.  IV,  page  4640.) 

Appellate  Conrts,  Action  of 

(See  General  Index,  Vol.  IV,  page  4640.)- 

Apple  Brandy 

intoxicating  quality  of,  known,   711  n.    5_ 

Appliances 

(See  General  Index,  Vol.  IV,  page  4641.) 

Application 

(See  General  Index,  Vol.  IV,  page  4641.), 
for  subpoena  duces  tecum,  3619. 

Appointees 

to   office,   qualifications   of,   assumed,    1828: 
n.  10. 

Appointment 

of  administrator,  necessity  of  offering  com- 
plete record,  516. 

Appointment  to  Office 

public  record  admissible  to  show,  3428. 

Appraisals 

custom  house,  3429. 
estates  of  decedents,  3440. 

Appraiser 

qualification  of,  for  estimate  of  value,  3109. 

Approximation 

(See  General  Index,  Vol.  IV,  page  4641. > 

Arbitration 

offer  of  compromise  to  procure,  1446. 

Arbitrators 

(See  General  Index,  Vol.  IV,  page  4641. > 
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-Architects 

as  experts,  2383. 

Architectural  Serrices 

estimate  of  value  of,  by  skilled  observer, 
2166. 

Architecture 

(See  General  Index,  Vol.  IV,  page  4641.) 

Area 

(See  General  Index,  Vol.  IV,  page  4641.) 

Argnment 

(Ses  General  Index,  Vol.  IV,  page  4641.) 

Argnmentation 

defined,  1740b  n.  1. 

reasoning,  use  of,  at  stage  of,  1740b  n.  1. 

Argumentative  Answer 

to  special  interrogatories,   107. 

Argrunientative  Evidence 

defined  1738  n.  3. 
when  rejected,  1728  n.  3. 

Argumentative  Questions 

to  experts,  2492. 

Arithmetic 

common  knowledge  as  to,  722. 

Arrangement 

of  objects,  opinion  of  ordinary  observer  as 
to  disturbance  of,  1883. 

Arrest 

(See  General  Index,  Vol.  IV,  page  4643.) 
credibility   of  witness   as  affected  by   evi- 
dence of,  3747. 

Arrest  of  Judgment 

relation  to,  of  motion  to  direct  verdict,  393. 

Arrival 

of  trains,  common  knowledge  as  to,  830. 

Arson 

(See  General  Index,  Vol.  IV,  page  4642.) 

Art 

law  of  evidence  as  an,  37. 

Articles 

exhibition  of  to  tribunal.      (See  Evidence 

iy  Perception.) 
number  of,  estimation  of,  2074. 

Articles  of  War. 

judicial  knowledge  as  to,  653  n.  10. 

.Asphalt 

common  knowledge  as  to,  706,  785. 

AsFach  in  Wales 

number  of  compurgators,  269e  n.  2. 

Assault 

(See  General  Index,  Vol.  IV,  page  4642.) 


Assault  with  Intent  to  Commit  Bape 

other  ofl'enses  to  show  intent,  3226. 

Assembly 

construction  of  acts  of  question  for  judge, 
131. 

Assent 

(See  General  Index,  Vol.  IV,  page  4643.) 

Assessment 

(See  also,  Tax  Boohs;  Taxes.) 
as  evidence  of  value,  2113. 

Assessment  Book 

of  mutual  fire  insurance  company,  admissi- 
bility of,  3085  n.  1. 

Assessment  List 

(See  also.  Tax  BooJcs;  Taxes.) 
excluded  where  not  identified,  3359  n.  1. 

Assessors  i 

(See  also,  Tax  Books;  Taxes.) 
assumption  of  regularity  of  acts,  1204. 
estimate  of  value  of  property  by,  2113. 

Assignments 

(See  also.  Private  Writings.) 
best  evidence  rule  applied,  3570n. 
original  must  be  authenticated,  3512. 
parol  evidence  rule  applied  to,  3548n. 
real  transaction  may  be  shown,  3564n. 

Assistant  District  Attorney 

judicial  knowledge  concerning,   676. 

Assizes 

(See  General  Index,  Vol.  IV,  page  4643.) 

Associations 

(See  General  Index,  Vol.  IV,  page  4643.) 

Assumptions 

(See  General  Index,  Vol.  IV,  page  4643.) 

Assumptions  of  Procedure 

nature  of,  1082. 

Atheism 

general  rule,  3650. 

should  testimony   of   disbelievers  be  re- 
ceived, 3652. 
theory  of  rule,  3651. 

Atheist 

dying  declarations  by,  2866,,  2827  n.  1. 
qualifications,  as  witness,  200,  3650,  3651, 
3652. 

Atlas 

as  hearsay,  2754  n.  7. 
use   of,    in   acquiring   common  knowledge, 
698. 

Attachment 

shown  by  record  of  clerk  of  court,  3435. 
vexatious  suing  out  of,  character  evidence 
in  issue  of,  3281. 
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Attaint 

institution  of  the  jury,  271a. 
punishment  of  the  jury  for  false  verdicta, 
72. 

Attempts 

compromise,  proof  of,  1440  n.  1. 
escape,  admissions  as  to,  1379,  1399a. 

Attendance  of  Witnesses 

power  of  court  as  to,  3609. 
mode  of  procuring,  3611. 
compulsory  process,  3623. 
criminal  cases,  3624. 

granting  of  a  matter  of  discretion, 
3025. 
not  a  taking  of  property;   duty  to 
testify,  3623. 
habeas  corpus  ad  testificandum,  3621. 
payment  for  attendance,  3620. 
experts,   3627. 

services  performed  by,  3627. 
opinions  of,  3628. 

extra  compensation,   3628. 
prevailing  view,  3629. 
statutes,'  3630. 
recognizance,  3622. 
subpoena,  3612. 
attachment,  3613. 
service  of,  3614. 
subpoena  duces  tecum,  3615. 
application  for,  3619. 
c^tainty  of  description  of  writings, 

3616. 
duty  of  witness,  3617. 
statutes,  3620. 

unreasonable     search    and     seizure, 
3618. 
persons  exempt  or  excused  from  attend- 
ance, 3610. 
punishment  for  contempt,  3611. 

Attendants 

(See  General  Index,  Vol.  IV,  page  4643.) 

Attending  Physician 

not  an  "  expert,"  2011. 

Attention 

(See  General  Index,  Vol.  IV,  page  4643.) 

Attestation 

of  clerk  to  copies  of  judicial  records. 
(See  Copies  and  Transcripts ;  Judicial  Rec- 
ords. 

Attested  Writinsrs 

(See  Amcient  Documents.) 
proof  of  original,  3515. 

admissions;   effect  of,  3518. 
death  of  witness ;  proof  of  original,  3527. 
exceptions  to  general  riilo,  3527. 
ancient  documents,  3532. 
mode  of  proof,   3528. 
signatures,  3529. 
of  maker,  '3530. 


Attested  Writings  —  cont'd. 
of  witnesses,  3529. 

number  required,  3529. 
where    attesting   witness   unavail- 
able, 3531. 
executed  outside  of  state;  proof  of  origi- 
nal, 3527. 
general  rule,  3515. 

execution  must  be  proved  by  attesting 
witness,  3515. 
application  of  rule,  3515. 
theory   upon    which    rule   is   founded, 
3515. 
insanity   of  witness;    proof  of   original, 

3527.' 
interest    of   witness;    proof    of    original, 

3527. 
instruments    executed     under    a    power, 
3520. 
by  administrator  or  executor,  3521. 
corporate  deeds  and  writings,  3522. 
by  guardian,  3523. 
official  sale  under  authority  of  decree 

and  execution,  3524. 
Tinder  power  of  attorney,  3525. 
by  trustee,  3526. 
subscribing  witness,  3516. 
defined,   3516. 

illiteracy  of  not  material,  3516. 
number  required,  3517. 
signature    affixed    without    knowledge 

of,  3516. 
youth  of  not  material,  3516. 
sufficiency  of  proof,  3519. 

Attesting  Witness 

(See  General  Index,  Vol.  IV,  page  4643.) 
(See  Attested  Writings.) 

Attorney  and  Client 

communications  between,  3677. 
general  rule,  3677. 

applicable,  though  relation  is  termin- 
ated, 3686. 
applies   to   both    attorney   and   client, 

3679. 
consulting  attorney  as  friend,  3681. 
exceptions  to  rule,  3688. 

attorney  employed  by  both   parties, 

3693. 
communications  heard  by  third  per- 
son,  3689. 
presence  known,  3689. 
presence  unknown,  3690. 
communications   relating   to   unlaw- 
ful object,  3692. 
communications    to    attorney    to    be 

repeated  to  third  person,  3691. 
information   acquired   not   as   result 

of  confidence  reposed,  3688. 
matters   as   to  which   attorney  may 
be  required  to  testify,  3694. 
existence  of  relation  essential,  3681. 
extension  of  to  third  parties  such  as 
clerks,  agents,  etc.,  3685. 


5752 


INDEX.     {References  are  to  sections.) 


Vol.  1,  §  1  to  929.   Vol.  2,  §  930  to  170S.   Vol.  3,  §  1709  to  2373.   Vol.  4,  §  2574  to  3353.   Vol.  5,  §  3354  to  3761. 


Attorney  and  Client  —  cont'd. 

improper  conduct  by  attorney;  letters 
eliarging,  3694. 

letters,   3678. 

must  be  to  an  attorney  entitled  to 
practice,  3680. 

present  or  expected  litigation  not  es- 
sential, 3683. 

prosecuting  attorneys,  3677. 

regular  retainer  not  essential,  3683. 

scrivener,  one  acting  as,  3631. 

time  of  making  communications,  3684. 

waiver  by  client  of  privilege,  3695. 

writings  and  documents  included, 
3687. 

Atto-rney  General 

judicial  knowledge  concerning,  676. 

Attorneys 

(See  General  Index,  Vol.  IV,  page  4643.) 
(See  Attorney  and.  Client.) 
competency  of  as  witnesses,  3653. 

courts    not    favorable    to    testimony    by, 
3654. 

general  rule,  3653. 

Auctioneers 

qualifications    of,    for    estimate    of    value, 
2109. 

Auction  Sales 

(See  General  Index,  Vol.  IV,  page  4644.) 

Auditors 

assumpition  of  regularity  of  acts  of,  1306. 

Aunt 

pedigree  declarations  as  to  relationship  of, 
3936. 

Austria 

judicial   knowledge   of   unwritten   law   of, 
589. 

Authentication 

deposition,  as  to  former  evidence,  1689. 
shop  books,  by  proof  of  handwriting,  3083. 
of  copies.      (See  Copies  and  Transcripts.) 
public  documents,  3359. 

necessity  of,  3359. 

execution  denied,  3360. 

mode  of,  3361. 

Autlienticity 

standard  in  handwriting,  3212  n.  5 

Authority 

(See  General  Index,  Vol.  IV,  page  4644.) 

Automobiles 

(See  General  Index,  Vol.  IV,  page  4644.) 

Autopsy 

results   of,   opinion   by    medical    witness, 
2031. 

Averages 

law  of  common  knowledge  as  to,  730. 


Averting  Punishment 

(See  General  Index,  Vol.  IV,  page  4344.) 

Awards 

best  evidence  rule  applied,  3570  n. 
damages  as  evidence  of  value,  2113. 
value,  how  proved  by  knowledge  of  simi- 
lar, 2161  n.   12. 

Axe 

deadly  weapon,  common  knowledge  as  to. 
700  n.  7. 

B 
Bad  Faith 

(See  General  Index,  Vol.  IV,  page  4644.) 

Baggage  blasters 

skilled  opinion  as  to  operation  of  railroad,. 
2038. 

Bailment 

unsworn  statements  to  show,  3599. 

Balance  of  Indulgence 

(See  General  Index,  Vol.  IV,  page  4644.) 

Ballots 

best  evidence  rule  applied,  3570  n. 

Banh  Bills 

nature    of,    opinion    by    skilled    observer. 
1963. 

Bank  Deposits 

(See  General  Index,  Vol.  IV,  page  4645.) 

Banking  Hours 

common  knowledge  of,  815. 

Banking  System 

establishment    of,    common    knowledge    as 
to,  794. 

Bank  Ifotes 

(See  General  Index,  Vol.  IV,  page  4645.) 

Bank  Officials 

entries  in  course  of  business,  2906. 

false  reports  of,  to  show  knowledge,  323S. 

Bankruptcy  Acts 

judicial  knowledge  of,  by  state  courts,  604. 

Bankruptcy  Courts 

judicial  knowledge  concerning,  664  n.  4. 
right  to  jury  trial  in,  435. 

Bankruptcy  Proceedingrs 

(See  General  Index,  Vol.  IV,  page  4645.) 

Banks 

common    knowledge    as    to,    in    a    certain 
town,  969. 

Banks  and  Banking 

(See  General  Index,  Vol.  IV,  page  4645.) 

Baptism 

(See  Ecclesiastical  Records.) 
church  records  of,  3498,  3499. 
pedigree  declarations  as  to,  2930  n.  1. 
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Baptismal  Becords 

(See  General  Index,  Vol.  IV,  page  4645.) 
(See  Ecclesiastical  Becords.) 

DargBin  and  Transaction  TVitness 

trial  by,  269b. 

transition  to  jury  action  on  evidence,  271a. 

Barn  Fixtures 

estimate   of   value   by   ordinary    observer, 
2127. 

Barrack  Commissioners 

proceedings  before  as  hearsay,  2716. 

Basis 

(See  General  Index,  Vol.  IV,  page  4645.) 

Basket 

bushel,   common  knowledge   as  to   use  of, 

778. 

Bastards 

operation    of   presumption    of    legitimacy, 
1089a  n.  8. 

Bastardy  Proceedings 

(See  General  Indsx,  Vol.  IV,  page  4645.) 

Battle,  Trial  by 

(See  General  Index,  Vol.  IV,  pjige  4646.) 

Bearer  Bonds 

common  knowledge  as  to  necessity  of  in- 
dorsement of,  834. 

Bed  of  Bailroad 

opinion  as  to  grade  of,  2063. 
special  knowledge  as  to,  926. 

Beer 

common  knowledge  of  intoxicating  quality 
of,  708,   709,  712,   713,   714,   715. 

Beer-Cooler  ' 

estimate  of  value  of,  by  owner,  2147. 

Belief 

(See  General  Index,  Vol.  IV,  page  4646.) 

Beneficiary 

under    will,   unsworn    statements   to   show 
undue  influence,  2676  n.  4. 

Benefit  Staps 

question  of  boundary,  2603. 

Benefits 

conclusion  as  to  amount  of,  in  mitigation 
of  damages,  2331  n.  5,  2333,  2339. 

Best  and  Secondary  Evidence 

(See  Best  Evidence  Rule.) 
defined,  12. 

Best  Evidence  Rule 

(See  General  Index,  Vol.  IV,  page  4646.) 
application   to   documents,   3570. 

when   proof  other   tnan  by  original,   al- 
lowed, 3573. 


Best  Evidence  Bnle  —  cont'd. 

admissions  relating  to  contents,  3574. 
administrative   requirements,   3572. 
must   be   authenticated   as   genuine, 
3573. 
loss  or  destruction  of  original,  3575. 
admissions  as  to,  3576. 
amount  of  proof  required,  3577. 
a  question  for  the  presiding  judge, 
3580. 
diligence  required  in  search,  3579. 
a  question  for  the  presiding  judge, 
3580. 
evidence  to  establish,  3576. 
voluntary  destruction,  3577. 
public  documents;  official  and  judicial, 

3581. 
voluminous  facts  in  different  writings, 

3582. 
writing  collateral  to  issue,  3583. 
writing  in  possession  or  control  of  ad- 
verse party,  3584. 
notice  to  produce,  3585. 
necessity  of,  3585. 
requirements  as  to,  3586. 
writing    in    possession    or    control    of 
third  party,  3587. 
out  of  jurisdiction,  3587. 

Best  Recollection 

of  witness  received,  1795. 

Betterments 

assessments   for,  aid  in   estimating  value, 
2113  n.  10. 

Bias 

(See  General  Index,  Vol.  IV,  page  4647.) 
(See  Bias  or  Interest. ) 

Bias  or  Interest 

impeachment  witness  for,  3752. 
accomplice,   3754. 
proving  of,  3753. 

business  relations,  3753. 

contribution  to  expenses  of  suit,  3753. 

detectives,  3753. 

employment,  3753. 

hiring  counsel  or  bondsmen,  3753. 

inducement  given  or  promised,  3753. 

interest    in    outcome    of    controversv 
3753.  ^' 

where     opponent     called     as     witness. 
3753. 
restoring  credit  when  attacked,  3752. 
wide  range  allowed,  3752. 

Bible 

(See  General  Index,  Vol.  IV,  page  4647.) 

Bicycle  ' 

common  knowledge  as  to,  765,  847. 
estimate  of  value  of,  by  owner    2147. 

Bids 

effect  of,  on  judgment  of  value,  2175b. 
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husband  and  wife  rule  as  to  witnesses  not 
applicable  to,  3657. 

Bigamy 

conflict  of  presumptions  in,  1325,  1230. 
marriage,  reputation  as  to,  2947,  2977. 

Bill 

in  equity,  as  a  formal  judicial  admission, 
1255. 

Bill  of  Exceptions 

admissibility  of,  3383. 

proof  of  former  evidence  by,  1691. 

Bill  of  Lading 

(See  also.  Private  Writings.) 
original  must  be  authenticated,  3513. 

Bills  of  Sale 

(See  also.  Private  Writings.) 
best  evidence  rule  applied,  3570  n. 
copy  of  record  of;   statute,  3481. 
original  must  be  authenticated,  3513. 
parol  evidence  rule  applied  to,  3548  n. 
proof  of,  by  secondary  evidence,  343. 
real  transaction  may  be  shown,  3564  n. 

Bills  Keeeiyable 

account  books  in  proof  of,  3119. 

Births 

(See  General  Index,  Vol.  IV,  page  4647.) 
(See    Birth   Register;    Ecclesiastical   Rec- 
ords.) 
church  records  of,  3498. 

Birthplace 

pauper,   hearsay  inadmissible,   2935,   2926. 

Birth  Eegister 

(See  Births;  Ecclesiastical  Records.) 
as  evidence  of  birth,  3430. 
foreign;  copies  of,  3489. 

Bishop 

special  knowledge  of,  885. 

Bitters 

common  knowledge  of  intoxicating  quality 
of,  711  n.  5. 

Blackberry  Brandy 

common  knowledge  of  intoxicating  quality 

of,  711  n.  5. 

Blackberry  Wine 

common  knowledge  of  intoxicating  quality 
of,  718,  718  n.  1. 

Blackboard 

handwriting,  illustrating  inferences  as  to, 
by  means  of  a,  2191. 

Blasphemy 

nature,  common  knowledge  as  to,  774. 

Blasting 

expert  judgments  as  to,  2433  n.  3. 


Blasting  —  cont'd. 

opinion  by  skilled  observer  as  to  matters 
of,  1988  n.  1. 

Blocks 

of  eitjr,  common  knowledge  as  to,  746,  747. 

Blood 

(See  General  Index,  Vol.  IV,  page  4647.) 

Bloodhounds 

action  of,  1743. 

pedigree  of,  not  necessary  to  be  shown  as 
a  preliminary  fact,  1760. 

Blood,  Privity  of 

identity  of  parties,  as  to  receipt  of  former 
evidence,  1873. 

Blood  Relatives 

pedigree  declarations  by,  2915. 

Blotters 

(See  General  Index,  Vol.  TV,  page  4648.) 

Board 

proof  of  services  in  regard  to,  by  account 
books,  3122. 

Board  of  Equalization 

assumption  of  regularity  of  acts  of,  1203b. 

Board  of  Health 

books  kept  by,  3437. 

certificate    of,    inadmissible    to    show   age, 

2918  n.  3. 
regulations   of   judicial   knowledge   as   to, 

633. 
report  of  as  hearsay,  2760. 

Bodily  Conditions 

opinion  of  skilled  witness  as  to,   1994  et 

eeq. 
presumption  of  continuance  of,  1034. 

Bodily  Sensation 

(See  General  Index,  Vol.  IV,  page  4648.) 

Bodily  States 

presumption  of  continuance  of,  1034. 

Body 

(See  General  Index,  Vol,  IV,  page  4648.) 
of  deceased;  exhibition  to  jury  in  criminal 
case  of  part  of,  3603. 

Bond 

(See  also.  Private  Writings.) 

best  evidence  rule  applied,  3570  n. 

execution  of,  by  sheriff  shown  by  record  of 
clerk  of  court,  3435. 

liquor  dealer;  copy  record  of;  statute,  3481- 

necessity  of  offering  complete  record  of  of- 
ficial, 507. 

official;  transcript  as  proof  of,  3464  n.  1. 

original  must  be  authenticated,  3512. 

parol  evidence  rule  applied  to,  3548  n. 

state  insurance  commissioner;  copy  of, 
filed  with;   statute,  3481. 
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Bond  of  Official 

(See  Official  Bond.) 

Bond  Bepsters 

corporation  bonds;  required  by  law  to  be 
kept,  3431. 

Book  Entries 

(See  General  Index,  Vol.  IV,  page  4649.) 

Bookkeepers 

(See  General  Index,  Vol.  IV,  page  4649.) 

Bookkeeping 

psychology  of,  in  course  of  business,  2892. 
systems  of,  common  knowledge  as  to,  823. 

Books 

(See  General  Index,  Vol.  IV,  page  4649.) 
corporation.     See   Corporations. ) 

Books  of  Account 

of  government  ofBcials,  3439. 

Books  of  Claims 

admissions  in,   1373. 

Borongh  English 

judicial  knowledge  of,  by  provincial  courts, 
611  n.  3. 

Boroughs 

common  knowledge  as  to  facts  of,  752. 

Boundaries 

(See  General  Index,  Vol.  IV,  page  4649.) 

Bonyancy 

of  water,  common  knowledge  as  to,  705  n  1. 

Brakemen 

railroad,  knowledge  of  duties  of,  920. 
skilled  witnesses,  2038. 

Brands 

stock,  opinion  by  skilled  observer,  1975. 

Brandy 

common  knowledge  of  intoxicating  quality, 
711. 

Breach 

confidence,  confession  induced  by,  1538a. 
contract,  conclusion  of  law  as  to  damages, 
2334,  2339. 

Breach  of  Promise 

assumption  as  to  reputation  in,  2692  n.  4. 
evidence  of  character  in,  3308. 

Bribery 

(See  General  Index,  Vol.  IV,  page  4850.) 

Bridge  Building 

materials,  opinion  by  skilled  observer,  1961. 

Bridges 

(See  General  Index,  Vol.  IV,  page  4650.) 

Brief  of  Evidence 

proof  of  former  evidence  by,  1692. 


British  Army  Becords 

copies  of,  3489. 

British  Orders  in  Council 

judicial  knowledge  as  to,  652. 

British  Pound 

common  knowledge  of  value,  725. 

Brokerage  Business 

common  knowledge  as  to,  834. 

Brokers 

exchange,    qualification   for   comparison   of 

handwriting,  2217. 
qualification  of,  for  estimate  of  value,  2110. 

Brother 

pedigree    declarations    as    to    relationship,, 
2938. 

Brush 

time   of   burning,   expert   evidence   as   to, 

2388. 

Builders 

(See  General  Index,  Vol.  IV,  page  4651.) 

Building  Materials 

(See  General  Index,  Vol.  IV,  page  4651.) 

Building  Operations 

estimate  of  value  of  services,  by  skilled  ob- 
server, 2164. 

Buildings 

(See  General  Index,  Vol.  IV,  page  4651.)' 

Building  Trades 

(See  General  Index,  Vol.  IV,  page  4651.) 

Bull 

character    vicious,    illustrative    occurrenee,. 
3346. 

Bullet 

course  of,  opinion  by  medical  witness  as 

to,  2001. 
force  of,  common  knowledge  as  to,  703  n.  6. 

Burden  of  Evidence 

(See  General  Index,  Vol.  IV,  page  4651.) 

Burden  of  Proof 

(See  General  Index,  Vol.  IV,  page  4653.) 

Bureau  Chiefs 

judicial   knowledge  of   official   position   of 
639. 

Bureau  of  Internal  Bevenue 

judicial  knowledge  as  to,  652  n.  3. 

Burglary 

(See  General  Index,  Vol.  IV,  page  4653.) 

Burial 

entries  made  in  course  of  business  showins 
2877.  ^' 
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Burning 

(See  General  Index,  Vol.  IV,  page  4653.) 

Busbel  Basket 

common  knowledge  as  to  use  of,  778. 

Business 

(See  General  Index,  Vol.  IV,  page  4653.) 

Business  Corporations 

private,  judicial  knowledge  as  to,  635. 

Business  Correspondence 

handwriting,  acquiescence  in,  inference  as 
to,  2206. 

Business  Difficulties 

opinion  by  skilled  observer  as  to,  1963. 

Business  Documents 

(See  General  Index  Vol.  IV,  page  4653.) 

Business  Enterprises 

of  state,  common  knowledge  as  to,  738. 

Business  Matters 

(See  General  Index,  Vol.  IV,  page  4654.) 

Business  delations 

presumption  of  continuance  of,  1046. 
reputation  in  proof  of,  2751. 

Bust 

resemblance  of,  estimate  of,  2078. 

Butter 

common  knowledge  as  to  color  of,  777. 
resemblance    to    oleomargarine,    estimation 
of,  2078  n.  5. 

By-laws 

(See  General  Index,  Vol.  rV,  page  4656.) 

Bystanders 

(See  General  Index,  Vol.  IV,  page  4656.) 


Cabinet  Officers 

judicial  knowledge  relative  to,  639,  645. 

Calculations 

(See  General  Index,  Vol.  IV,  page  4656.) 

California 

(See  General  Index,  Vpl.  IV,  page  4656.) 

California  Brandy 

common  knowledge  of  intoxicating  quality, 
711  n.  5. 

Calling  Witnesses  by  Judge 

right  as  a  canon  of  administration,  540. 

Canada 

rule  in  as  to  opinion  of  insanity  by  ordi- 
nary observer,  1909. 

statutory  modifications  of  rule  of  com- 
parison of  hand,  2327. 


Canadian  Courts 

judicial  knowledge  as  to,  668. 

Canal 

charters  for,  judicial  knowledge  as  to,  638. 

Cancellation 

damages   by   benefits,   opinion  evidence   as 

to,  3339. 
deed,    declaration   against    interest    as    to, 

3777. 

Canon  Law 

hearsay  rule  in,  2730. 

Canons  of  Administration 

involution    of    observation    and    inference, 
1807. 

Capabilities 

(See  General  Index,  Vol.  IV,  page  4656.) 

Capacity 

(See  General  Index,  Vol.  IV,  page  4657.) 

Capacity  for  Crime 

(See  General  Index,  Vol.  IV,  page  4657.) 

Capitol 

of    country,    census    figures     of,     common 
knowledge  as  to,  809. 

Captain 

duties  of,  special  knowledge  as  to,  901. 

Capture 

right  of,  judicial  knowledge  as  to,  591. 

Car 

opinion,  damages,  account  of,  1820  n.  7. 
ordinary  observer  as  to  suitability,  18S9, 

Carbon  Copies 

regarded  as  originals,  3571. 

Carbon  Paper 

duplicate  entries  by  use  of,  3085  n.  2. 

Care-taker 

qualifications  of,  estimate  of  value,  3111. 

Carlisle  Mortality  Tables 

common  knowledge  as  to,  732,  2523. 
use  of,  859c. 

Carpentering 

(See  General  Index,  Vol.  IV,  page  4657.) 

Carriages 

value   estimate    of   by    ordinary    observer, 
3135,  3127. 
by  owner,  3143. 

Carrier  System 

other  accident  to  show  notice  of  defective 
3229,  3330. 

Carrying  Concealed  Weapons 

court  room,  as  contempt  of  court,  208. 
relevant  trait  of  character,  3393. 
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Carringr 

value  of  estimate  of,  by  owner,  2147. 

Case 

right  to  prove  one's  case,  334-376,  1807  n. 
1. 

Case  Stated 

proof  of  former  evidence  by,  1692. 

Cashiers 

qualification   of,   for   comparison   of   hand- 
writing, 2217. 

Cash  Payments 

proof  of,  by  account  books,  3116. 

Cash  Reg'ister 

proof  of  account  by  records  of,  3087  n.  1. 

t'atalognes 

as  hearsay,  2754  n.  7. 

Cat«chism  of  a  Locomotiye 

consultation  of,  by  court  or  jury,  859. 

Category 

defined,  1726. 

Catsup 

common  knowledge  as  to  manufacture  of, 
777. 

Cattle 

(See  General  Index,  Vol.  IV,  page  4658.) 

Cattle  Guards 

construction  of,  expert  opinion  as  to,  2437 

n.  5. 
opinion  by  skilled  observer  as  to,  2036  n.  8. 

Causation 

(See  General  Index,  Vol.  IV,  page  4658.) 

Celebrated  Places 

location   of,    in   cities,   common   knowledge 
as  to,  748. 

Census 

(See  General  Index,  Vol.  IV,  page  4659.) 

Census  Figures 

of  capital  of  country,   common  knowledge 
of,  809. 

Certainty 

(See  General  Index,  Vol.  IV,  page  4659.) 

Certainty  of  Law 

(See  General  Index,  Vol.  IV,  page  4659.) 

Certainty  Required 

(See  General  Index,  Vol.  IV,  page  4659.) 

Certificates 

(See  General  Index,  Vol.  IV,  page  4659.) 

(See  Certified  Copies;  Copies.) 

of  judge  to  copies.     (See  Copies  and  Tran- 
scripts; Judicial  Records.) 

public  officials,   3432. 

administrative  requirements,   3433. 

1  72 


Certificates  —  cont'd. 

admissibility  of,  3432. 
by  deputies  or  clerks  in  name  of  princi- 
pal, 3434. 

Certificates  of  Stock 

(See  also.  Private  Writings.) 
original  must  be  authenticated,  3512. 

Certification 

of  checks,  common  knowledge  as  to,  815. 

Certified  Copies 

(See  Copies  and  Transcripts.) 
corporation  records,  3496. 
official  registers  papers  and  writings,  3466. 
copy  of  a  copy,  3463. 
mandamus  to  compel  giving  of,  3466. 
mode   and   sufficiency   of   authentication, 
3473. 
statutory  provisions  controlling,  3474. 
statute     respecting    record     unconstitu- 
tional, 3467. 
who  may  certify,  3468. 

identification     of     certifying     official, 

3469. 
limitations  on  power,  3470. 
instances,  3471. 

must  be  to  matter  properly  of  rec- 
ord,  3472. 
non-existence  of  fact  not  to  be  certi- 
fied to,  3470. 
opinion   or   conclusion   of   certifying 
official  not  to  be  stated,  3470. 

Cession 

of   land   to  national  government,   common 
knowledge  as  to,  793. 

Chain  Bearers 

knowledge    of    boundaries,    administrative 
assumptions,  2797. 

Chains 

on  accused  confession  induced  by,  1530. 

Chalk  Marks 

on  butcher's  cart  as  accounts,  3086. 

Challenges 

jury  in  grand  assize,  270e. 

Chancery  Pleading 

(See  General  Index,  Vol.  IV,  page  4659.) 

Chances 

of  recovery  from  injuries,  medical  opinion 
as  to,  2016. 

Change 

(See  General  Index,  Vol.  IV,  page  4659.) 

Character 

(See  General  Index,  Vol.  IV,  page  4660.) 
impeachment  of;   witness,  3746. 

limitation  of  inquiry,  3746. 

particular  acts  and  facts,  3747. 
arrest,  3747. 
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Character  —  cont'd. 

conviction  for  crime,  3749. 

effect  of  pardon  or  new  trial,  3750. 
cross-examination,  3748. 

much  latitude  permitted,  3748. 
general  rule,  3747. 
liabits,  3748. 
indictment,  3747. 
uucliastity,  3747. 
time  and.  place  to  which  inquiry  relates, 
3751. 

Characterization 

inanimate  objects,  1886. 

injuries  of,  by  medical  observer,  1998  n.  12. 

Charter 

(See  General  Index,  Vol.  IV,  page  4661.) 

Charters  of  London 

number  of  compurgators,  269e  n.  3. 

Chastity 

(See  General  Index,  Vol.  IV,  page  4661.) 

Chattel  Mortgage 

copy  of  record  of;  statute,  3481. 

Cliattels 

(See  General  Index,  Vol.  IV,  page  4661.) 

Checks 

(See  General  Index,  Vol.  IV,  page  4663.) 
(See  Commercial  Paper.) 

Cheerfulness 

unsworn  statements  to  show,  S645. 

Chemistry 

(See  General  Index,  Vol.  TV,  page  4663.) 

Chemists 

qualifications    of,    as    witness    to    medical 
facts,  913. 

Chief  Clerk 

judicial  knowledge  of  position  of,  639. 

Chief  ExecntiTe 

assumption  of  regularity  of  acts  of,  1203b. 

Chiefs  of  Bureaus 

judicial  knowledge   of  official   position   of, 
639. 

ChUd  Bearing 

presumption  of  capacity  for,  1050a. 

Childbirth 

expected,  as  ground  for  receipt  of  former 
evidence  of  witness,  1646. 

Children 

(See  General  Index,  Vol.  IV,  page  4662.) 
competency  of  as  witnesses,  3637. 

general  rule  as  to.  363S. 

instruction  of  child,   3641. 

question  for  the  presiding  judge,  3639. 
time  to  which  inquiry  relates,  3640. 


Children . —  cont'd. 

hearing  conversation  between  husband  ani 

wife;  effect  on  privilege,  3699. 
leading  questions  to,  3719. 

China 

judicial  knowledge  of  unwritten  law  of,. 
589. 

Chinese 

as  witnesses,  common  knowledge  of  unre- 
liability, 768. 
dying  declarations  by,  2866  n.  11. 
competency  of  as  witnesses,   3674. 

Chinese  Characters  " 

entries  made  in,  3100  n.  4. 

Chloroform 

opinion  whether  liquid  is,  1839. 

Choses  in  Action 

opinion  by  ordinary  observer  as  to  identity 
of,  1873. 

Church 

establishment  in  English,  judicial  knowl- 
edge of,  638. 

inscription  on  wall,  as  showing  pedigree- 
facts,  2958. 

records  of.      (See  Ecclesiastical  Records.) 

Chnrch  GoTernment 

system  of  statement  as  to  a  matter  of  fact, 
1841  n.  3. 

Church  Repords 

proof  of  pedigree  by,  2951. 

Chutes 

use  of  in  mining,  common  knowledge  of, 

822. 

Cider 

common  knowledge  of  intoxicating  quality, 
709,  712. 

Cigarettes 

common  knowledge  as  to,  780. 
injurious  effects  of,  common  knowledge  as 
to,  706  u.  6. 

Cigars 

common  knowledge  as  to,  706,  780. 

Circulars 

(See  also.  Private  Writings.) 
original  must  be  authenticated,  3512. 
trade,  as  estimate  of  market  value,  3099c-. 

Circulating  Medium 

(See  General   Index  Vol.  IV,  page  4663.) 

Circumstantial  Evidence 

(See  General  Index,  Vol.  IV,  page  4663.) 

Cities  ^^^  . 

(See  General  Index,  Vol.  IV,  page  4663. > 
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Citizensbip 

(See  General  Index,  Vol.  IV,  page  4663.) 

City  Conncil 

construction   of    minutes    of,    question   for 

judge,  131. 
judicial  knowledge  concerning,  663. 

Civil  Actions 

right  to  jury  trial  at  common  law,  422. 

f  ivil  Cases 

(See  General  Index  Vol.  IV,  page  4663.) 

fivfl  Contempt 

criminal  contempt  distinguished,  313,  254. 

CiTil  Hn^neeting 

(See  General  Index,  Vol.  IV,  page  4664.) 

Civil  Law 

(See  General  Index,  Vol.  IV,  page  4664.) 

rivil  Proceedings 

rejection  of  testimony  as  res  inter  alios  in, 
3208. 

Civil  Service  Commissioners 

assumption  of  regularity  of  acts  of,  1202b. 

Civil  War 

common  knowledge  of  facts  of,  791,  797. 
position  of  country  during  war,  803. 

Claim 

(See  General  Index,  Vol.  IV,  page  4664.) 
Claimant 

burden  of  proof  on,  955. 

Claim  of  the  Crux 

canons  of  relaxation  for,  1740d. 

Claims 

books  of,  admissions  in,  1373. 
location  of,  833. 

Clergymen 

communication  to  as  privileged,  3696. 

confession  to,  1516  n.  1. 

entries  in  course  of  business  by,  3908. 

Clerical  Positions 

qualification   of,   for   comparison   of   hand- 
writing, 2218. 

Clerk 

(See  General  Index,  Vol.  IV,  page  4664.) 
attorneys;     communications    to    as    privi- 
leged, 3685. 

Clerk  of  Court 

attestation  of  to  copies,  3413. 

judicial  records  of  otTier  states,  3412. 
authority  of  exclusive,  3413. 
form  and  sufficiency  of,   3413. 

surplusage,  3414. 
seal  of  the  court,  3415. 
where     court    abolished    and    records 
transferred,  3416. 


Clerk  of  Court  —  cont'd. 
records  kept  by,  3435. 
particular  facts  in,  3435. 

attachment  of  real  estate,  3435. 
execution  of  a  bond,  3435. 
fees,  3435. 

issuance  and  return  of  writs,  3435. 
qualification   for  comparison   of  handwrit- 
ing, 3318. 

Clerks 

(See  General  Index,  Vol.  IV,  page  4665.) 
(See  Clerk;  Clerk  of  Court.") 

Client 

(See  Attorney  and  Client.) 

Climate 

of  country,  common  knowledge  as  to  pe- 
culiarities  of,   743. 

Clocks 

probative  force  of  coincidence  of,  1771  n.  4. 

Cloth 

estimation  of  quality  of,  3075. 

Clothing 

(See  General  Index,  Vol.  IV,  page  4665.) 

torn;  exhibition  of  in  actions  for  physical 
injuries,  3601. 

worn  by  accused;  exhibition  of  to  jury, 
3604. 

worn  by  deceased  or  injured  person;  ex- 
hibition to  jury;  criminal  cases,  3604. 

Club  Rules 

presumption  of  knowledge  of,  1170  n.  3. 

Clubs 

acquiescence  in  book  entries  of,  1411. 

Coal 

common  knowledge  of  use  of  soft,  765. 

Coal  Oil 

inflammability  of,  common  knowledge  as 
to,  707. 

Cocaine 

illegal  prescription  of,  other  offences  to 
show  intent,  3327. 

C.  0.  D. 

meaning  of,  933. 

Co-defendants 

(See  General  Index,  Vol.  IV,  page  4665.) 

Code  Napoleon 

examination  of,  by  court,   158. 

Code  Pleading 

(See  General  Index,  Vol.  IV,  page  4665.) 

Code  Practice 

statutory    practice    distinguished,    446.       1 
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Code  Procedure 

affecting  right  of  jury  trial  in  equity  cases, 

439. 
statutory  procedure  distinguished,  446. 

Coercion 

presumption  of  law  as  to,  1119. 

Coffin  Plate 

age  on,  as  tending  to  show  age,  2918  n.  2, 
2957. 

Cohabitation 

(See  General  Index,  Vol.  IV,  page  4665.) 

Coincidences 

(See  General  Index,  Vol.  IV,  page  4665.) 

Coins 

(See  General  Index,  Vol.  IV,  page  4666.) 

Coke's  Maxim 

(See  General  Index,  Vol.  IV,  page  4666.) 

Cold 

common  knowledge  of  arresting  of  decay, 
721. 

Collapse  of  Building 

collapse     of     similar     buildings    to     show 
owner's  knowledge  of  danger,  3229,  3230. 

Collateral  Agreements 

parol  evidence  as  to,  3553. 
application  of  rule,  3553n. 
contingency;   cannot  show  writing  to  be 

void  on,  3553. 
separate  writings;  where  agreement  com- 
posed, 3553. 

Collateral  Facts 

(See  General  Index,  Vol.  IV,  page  4666.) 
cross-examination,  3726. 

Collateral  Issues 

(See  General  Index,  Vol.  IV,  page  4666.) 

Collateral  Matters 

(See  General  Index,  Vol.  IV,  page  4666.) 

Collateral  Pui-poses 

use  of  offers  of  compromise,  1441. 

Collateral  Writings 

best  evidence   rule  not  applicable,   3583. 

Collection 

of  taxes,  judicial  knowledge  as  to,  642. 

Collection  Kegisters 

admissibility  of,  3089. 

CoUecUve  Facts 

(See  General  Index,  Vol.  IV,  page  4666.) 

Collectors 

assumption  of  regularity  of  acts  of,  1204. 

Colonial  History 

of  state,  common  [knowledge  as  to,  793. 


Colonial  Possessions 

common  knowledge  as  to,  786. 

Colony 

notary  public,  validity  of  acts  in,  591. 

Color 

(See  Color,  Race,  etc.) 

reasoned  inference  as  to,  a  matter  of  fact, 
1843  n.  3. 

Colorado 

(See  General  Index,  Vol.  IV,  page  4666.) 

Color,  Kace,  etc. 

observation  by  tribunal;   evidence  afforded 
by,  3593. 

Combustion 

common  knowledge  as  to,  703. 

Commencement 

of    action,    time    of,    necessity   of   offering 
complete  record  to  show,  513. 

Comment 

(See  General  Index,  Vol.  IV,  page  4666.) 

Commerce 

(See  General  Index,  Vol.  IV,  page  4667.) 

Commercial  Agencies 

custom   of   consulting,   common  knowledge 

of,  756,  809,  821. 
reports  of,  3490. 

Commercial  Centers 

(See  General  Index,  Vol.  IV,  page  4667.) 

Commercial  Entries 

failure  to  object  to,  effect  of,  1412. 

Commercial  Imivortance 

of  cities,  common  knowledge  as  to,  809. 

Commercial  Matters 

(See  General  Index,  Vol.  IV,  page  4667.) 

Commercial  Occupations 

entries  in  course  of  business,  2906. 
value   of   services,   estimate  of,   by   sliilled 
observer,  2165. 

Commercial  Paper 

(See  General  Index,  Vol.  IV,  page  4667.) 
(See  also.  Private  Writings.) 
original  must  be  authenticated,  3513. 

Commercial  Traveler 

value  of  services  of,  estimate  by  ordinary 
observer,  2137. 

Commercial  Writings 

acquiescence  from   failure  to  object,   1412. 

Commission  Charges 

proof  of  entries  of,  3116  n.  1. 

Commfssioner  of  General  Land  Office 

judicial  knowledge  of  position  of,  639  n.  6. 
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Commissioner  of  Tateuts 

judicial  knowledge   of  oflBcial   position   of, 
639  n.  6. 

Commissioners 

(See  General  Index,  Vol.  IV,  page  4667.) 

Commissions 

custom  of  allowance  of,  common  knowledge 
as  to,  757. 

Committee 

investigating,      self     incrimination     upon, 
1547. 

Commodities 

(See  General  Index,  Vol.  IV,  page  4667.) 

Common 

declaration  as  to  rights  of,  2803. 
reputation,  proof  of  rights  of  by,  3743. 

Common  Accident 

presumption  of  survivorship,  1177. 

Common  Articles 

opinion  of  value  of,  2104. 

Common  Council 

minutes  as  hearsay  evidence,  2760  n.  3. 

Common  Inferences 

opinion  of  ordinary  observer  as  to,  1853. 

Common  Knowledge 

(See  General  Index,  Vol.  IV,  page  4668.) 

Common  Law 

(See  General  Index,  Vol.  IV,  page  4674.) 

Common  Law  Courts 

right  to  jury  trial  in,  421,  434. 

Common  Law  Pleading 

(See  General  Index,  Vol.  IV,  page  4675.) 

Common  Purpose 

evidencing  unity  of  design,   3244. 

Common  Use 

articles  in,  estimate  of  value,  2104. 

Commnnications 

over  telephone  based  on  hearsay,  2708  n.  1. 
hearsay  evidence,  2700. 

Community 

knowledge  of  character,  3318,  3325. 
membership  in,  qualification  as  to  opinion 
of  value,  3113. 

Commutation 

of  tithes,  declarations  as  to  matters  of  pub- 
lic and  general  interest,  2802. 

Comjjanion 

value  of  services,  estimate  by  ordinary  ob- 
server, 2136. 

Company  Eoll 

excluded  when  not  identified,  3359  n.  1. 


Comparative 

appearance  of  two  persona,  opinion  by  or- 
dinary observer,   1846. 

safety  of  two  places,  opinion  of  ordinary 
observer,    1886. 

Comparison 

of  speeds,  estimation  as  to,  3089. 

Comparison  by  Juxtaposition 

American  view  as  to,  2333  n  11. 
defined,  2231  n.  1. 

Comparison  of  Hands 

(See  General  Index,  Vol.  IV,  page  4675.) 
proof  of  execution  by,  3513. 


judicial  knowledge  of  points   of,   651. 
variation  of,  common  knowledge  as  to,  938. 

Compelling  Production 

of  documents,  3369a. 
private  writings,  3503. 

Compensation 

of  workmen,  skilled  inferences  as  to,  1963 
n.  4. 

Competency 

(See  General  Index,  Vol.  IV,  page  4676.) 

Competent  Evidence 

defined,  13. 

Complainant 

sodomy,  declarations  of,  3034,  3036  n.  7. 

Complaint 

criminal,  as  a  dying  declaration,  3841  n.  3. 

Complaints 

to  physician,  receipt  of,  3636. 

Completeness 

requirement  as  to;  copy  of  land  ofl5ce  rec- 
ord,  3477. 

Completeness  Demanded 

(See  General  Index,  Vol.  IV,  page  4676.) 

Complex  Facts 

special  interrogatories   as  to,   103. 

Complexity 

hypothetical  questions,  2489. 

Complicated  Influences 

estimation  of  distance,  2069. 

opinion  of  ordinary  observer  as  to,  1854. 

Component  Facts 

(See  General  Index,  Vol.  IV,  page  4678.) 
Composite  Hearsay 

form  of  hearsay,  2738  et  seq. 
pedigree,  declaration  concerning,  3941. 

Compound  Facts 

(See  General  Index,  Vol.  IV,  page  4678.) 
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Compounding  Felony 

offer  of  compromise  in  criminal  cases  re- 
ceived,  1440. 

Compromise,  Offers  of 

(See  General  Index,  Vol.  IV,  page  4678.) 

Compromises 

parol  evidence  rule  applied  to,  3548  n. 

Compulsory  Examination 

physical  injuries.     (See  Physical  Injuries.) 

Compulsory  Process 

admissions  under,  1294. 
attendance  of  witness,  3623. 
criminal  cases,  3624. 

competency  essential,  3324  n. 
diligence    to    procure    attendance    re- 
quired, 3624n. 
granting  of  matter  of  discretion,  3625. 
legislative  regulation,   3624  n. 
not  a  taking  of  property,  3623. 
trial  court's  action;  when  not  review- 
able, 3625. 

Compulsory  Keferences 

common  law  right  of  jury  trial,  423. 

Compurgation 

(See  General  Index,  Vol.  IV,  page  4678.) 

Computations 

(See  General  Index,  Vol.  IV,  page  4678.) 

Concealed  Weapons 

carrying,    in    courtroom,    as    contempt    of 
court,  208. 

Concealment 

(See  General  Index,  Vol.  IV,  page  4679.) 

Concept 

terms,  relation  to,  1723. 

Concessions 

receipt  of  money,  as  a  declaration  against 
interest,  2774. 

Conclusion 

certifying  official  not  to  give,  as  to  what 

record  contains,  3470. 

land  office  records,  3477. 
involution    of    reasoning    and    observation, 

1803. 

Conclusions 

(See  General  Index,  Vol.  IV,  page  4679.) 

Conclusive  Evidence 

term  use  of,  14. 

Conclusiveness 

admissions,   1383. 
dying  declarations,  2858. 

Conclusive  Presumptions 

(See  General  Index,  Vol.  IV,  page  4681.) 


Condemnation  Proceedings 

burden  of  proof  on,  955. 
right  to  jury  trial  in,  433. 

Condition 

(See  General  Index,  Vol.  IV,  page  4681.) 

Conditional  Possibility 

conclusions  of  fact  as  to,  2321. 

Conditional  Kelevancy 

(See  General  Index,  Vol.  IV,  page  4681.) 

Conditions 

(See  General  Index,  Vol.  IV,  page  4681.) 

Conduct 

(See  General  Index,  Vol.  IV,  page  4681.) 

Conduction 

of  gas  in  pipes,  common  knowledge  as  to, 
719. 

Conductors 

(See  General  Index,  Vol.  IV,  page  4683.) 

Confession  of  Judgment 

as  a  formal  judicial  admission,  1239,  1243. 

Confessions 

(See  General  Index,  Vol.  IV,  page  4683.) 

Confidence 

admissions  of  agent  to  show,  1349  n.  7. 
breach  of  confession  induced  by,  1538a. 

Conflicting  Acts 

use  of,  in  hypothetical  questions,  3461. 

Conflict  of  Presumptions 

(See  General  Index,  Vol.  IV,  page  4686.) 

Confrontation 

(See  General  Index,  Vol.  TV,  page  4686.) 

Confusion 

meaning  of  term  "res  gestae,"  2583  n.  2. 

Confusion  of  Goods 

presumptions      against     party     confusing, 
1070a. 

Congress 

acts  of.     (See  Acts  of  Congress.) 

Congressional  Committee 

report  of,  as  hearsay  evidence,  2760  n.  7. 

Congressman 

elections  for,  judicially  known,  640. 

Conjecture 

(See  General  Index,  Vol.  IV,  page  4686.) 

Connecticut 

(See  General  Index,  Vol.  IV,  page  4687.) 

Connivance 

habit  or  custom  may  tend  to  show,  1741e 
n.  17. 
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Consciousness 

(See  General  Index,  Vol.  IV,  page  4687.) 

Consent 

(See  General  Index,  Vol.  IV,  page  4687.) 

■Consequences 

conduct,  presumption  of,  1166,  1167. 

Consequent  Facts 

must  be  subsequent,  1751a  n.  6. 

Conseqnent'al  Inferences 

defined  2079. 

evidence,  not  properly  classed  as,  2079. 

Consideration 

(See  General  Index,  Vol.  IV,  page  4687.) 
parol  evidence  to  show,  3551. 

Consistency 

(See  General  Index,  Vol.  IV,  page  4687.) 

Consistent  Facts 

(See  General  Index,  Vol.  IV,  page  4687.) 

Consolidation 

corporate,  judicial  knowledge  as  to,  635. 

Conspiracy 

(See  General  Index,  Vol.  IV,  page  4687.) 

Constables 

(See  General  Index,  Vol.  IV,  page  4687.) 

Constituent  Docnments 

proof  of,  sole  survival  of  "best  evidence" 
rule,  483. 

Constituent  Facts 

(See  General  Index,  Vol.  IV,  page  4687.) 

Constituent  Inferences 

opinion  of  insanity  by  ordinary  observer, 
1908. 

Constituent  Relevancy 

defined,  1713. 

probative  relevancy  construed,  1728b. 

Constituents  for  Judgments  of  Value 

(See  General  Index,  Vol.  IV,  page  4688.) 

Constituting  Facts 

(See  General  Index,  Vol.  D;,  page  4688.1 

Constitution 

(See  General  Index,  Vol.  TV,  page  4688.) 
(See  United  States  Constitution.) 

Constitutional  Law 

(See  General  Index,  Vol.  IV,  page  4688.) 

Constraint 

to  disinherit,  unsworn  statements  to  show 
3676  n.  4. 

Construction 

(See  General  Index,  Vol.  IV,  page  4690.) 


Consti-uctive  Possession 

of  stolen  property,  presumption  of  larceny, 
1135. 

Consular  Courts 

right  of  jury  trial  in,  414. 

Consuls 

judicial  knowledge  of  seal  of,  655. 

Consulting  Physician 

unsworn  statements  by  patient  to  2035  n.l. 

Contemporaneousness 

(See  General  Index,  Vol.  IV,  page  4389.) 

Contempt 

(See  General  Index,  Vol.  IV,  page  4689.) 
punishment  of  witnesses  for,  3631. 

Contemptuous  Language 

to  judge,  as  contempt  of  court,  307. 

Contents 

(See  General  Index,  Vol.  IV,  page  4690.) 

Continental  Europe 

hearsay  rule  in,  3730. 

Continuance 

mental     condition,     other     occurrences     to 

show,   3264. 
surprise  furnished  ground  for,  537  et  seq. 

Continuance  of  Life 

presumption  of,    conflict   of   presumptions, 
1239. 

Continuance,  Presumiition  of 

(See  General  Index,  Vol.  TV,  page  4690.) 

Continuous  Purpose 

evidencing  unity  of  design,  3345. 

Contractors 

expert  in  building  matters,  3383. 

Contracts 

(See  General  Index,  Vol.  IV,  page  4691.) 

('See  also,  Private  Writings.) 
best  evidence  rule  applied,  3570  n. 
delivery  of,  may  be  shown  by  parol,  3583. 
mutual   mistake,   parol   evidence   to   show, 

3567  n. 
original,  must  be  authenticated,  3512. 
parol  evidence,  rule  applied  to,  3548  n. 
parol    evidence    to    interpret    or    explain, 
3559  n. 

Contracts  of  Sale 

parol  evidence,  rule  applied  to,  3548n. 
parol   evidence   to   identify   subject-matter 

of,  3565  n. 
parol    evidence    to    interpret    or    explain 

3559  n. 

Contradiction 

(See  General  Index,  Vol.  IV,  page  4391.) 
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Contradictory  Statements 

(See  General  Index,  Vol.  IV,  page  4692.) 
(See  Impeachment  of  Witness.) 

Contributory  Ifegiligence 
burden  of  proof,  953. 
conclusions  of  law  as  to,  S353. 

Control 

(See  General  Index,  Vol.  IV,  page  4692.) 

Controlling 

defined,  2918  n.   3. 

Controverted  Facts 

use  of,  in  hypothetical  questions,  2474. 

Convenience 

damages,   conclusions  of   law  as  to,   2101, 
2332. 

Conversations 

conclusions   as   to   understanding   of,   3367 

n.  15. 
telephone,  identification,  1741c  n.  8. 

Conversion 

demand  in  action  of,  unsworn  statements 

to  show,  2618  n.  1. 
money,  character  evidence  in  issue  of,  3281. 

Conveyances 

(See  also  Private  Writings.) 
original,  must  be  authenticated,  3512. 
best  evidence  rule  applied,  3570  n. 
records  of,  3458. 

statutes  controlling,  3459. 

administrative  requirements,  3460. 

Conveyancing 

common  knowledge  of  course  of,  824. 

Conviction 

evidence  of  prior,  3252. 

Conviction  for  Crime 

credibility   of  witness   as  affected  by  evi- 
dence  of,   3749. 
effect  of  pardon  or  new  trial,  3750. 

Cooking  Componnds 

common  knowledge  as  to  intoxicating  qual- 
ity, 717. 

Co-Parties 

(See  General  Index,  Vol.  IV,  page  4692.) 

Co-Partner 

statements  by,  as  self-serving  declarations, 
2735. 

Copula 

defined,   50,   1723. 

Copies  and  Transcripts 

judicial  records,  3393. 
administrative  requirements,   3393. 
examined  or  sworn  copies,  3395. 
administrative  requirements,   3396. 


Copies  and  Transcripts  —  cont'd. 
exemplifications,   3394. 
Federal  courts,  3409. 

of  state  courts  in,  3433. 
foreign   courts,   3423. 
oflSce  or  certified  copies,  3397. 
authentication,  3406. 
mode  of,  3402. 
sufficiency,  3403. 
Justices'  courts,  3404. 
authentication,  3406. 

mode  and  sufiicieney  of,  3406. 
who  may  certify,  3405. 
probate  courts,  3407. 

administrative   requirements,   3408. 
statute  authorizing,   does  not  exclude 
original,  3398. 
other  states,   3410. 

act  not  exclusive  of  other  modes,  3411^ 
attestation  of  the  clerk,  3412. 
authority   of   exclusive,    3412. 
form  and  sufficiency  of,  3413. 

surplusage,   3414. 
seal  of  the  court,  3415. 
where    court    abolished   and   records- 
transferred,  3416. 
certificate  of  the  judge,  3417. 
form  and  contents  of,   3418. 
necessity   of,   3419. 
where  court  composed  of  more  tham 
one  judge,  3419. 
justices  of  the  peace,  3420. 
probate  courts,  3423. 
state  courts  in  federal  courts,  3422. 
official  registers,  papers  and  writings,  3461.. 
administrative  requirements,  3463. 
copy  of   a  copy,   3463. 
foreign  records,  3489. 
land  office  records,  3475. 

administrative  requirements,  3477. 
official  letters,  3476. 
mode  of  proof,  3464. 
certified  copies,  3466. 

authentication;  mode  and  sufficiency 
of,  3473. 
statutory     provisions     controlling,. 
3474. 
statute    respecting  record   unconsti- 
tutional,  3467. 
■who  may  certify,  3468. 

identification    of    certifying    offi- 
'  cial,   3469. 

limitations  on  power,  3470. 
instances,   3471. 

must  be,  to  matter  properly  of 
record,   3472. 
statutory  provisions,  3464. 

statutes  not  exclusionary,   3465. 
ordinances,  3478. 
other  states,  3486. 
records  of  private  writings,  3488. 
relevancy  essential,  3487. 
records  of  private  writings,  3479. 
administrative   requirements,   3482. 
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Copies  and  Transcripts  —  cont'd. 

execution    according    to    law    neces- 
sary, 3483. 
seal;   requirement  as  to,  3484. 
place  of  record,   3485. 
record  must  be  authorized,  3482. 
early  established  rule  in  New  England 

states,   3480. 
statutory   provisions,   3481. 
-Copy 

(See  General  Index,  Vol.  IV,  page  4692.) 
(See  Copies  and  Transcripts.) 
carbon;  regarded  as  original,  3571. 

■Corners 

declarations   as  to  location  of,  2806. 

•Coroners 

assumption  of  regularity  of  acts  of,  1206. 
deposition   before,   as  a   dying  declaration, 
2844  n.  6. 

doroner's  Inquest 

(See  General  Index,  Vol.  IV,  page  4692.) 

■Corporate  Books 

entry  in,  for  identification  of  date,  2684. 

Corporate  Existence 

limit  of,  judicial  knowledge  as  to,  626,  627. 

Corporate  Matters 

expert  evidence  as  to,  2383. 

Corporate  K«cords 

necessity  of  offering  complete  record,  517. 

Corporate  Stoclt 

parol    evidence    rule    applied    to    subscrip- 
tions for,  3548  n. 

Corporations 

(See  General  Index,  Vol.  IV,  page  4693.) 
acts  may  be  shown  by  books  of,  3491. 
admissions   of;   books  as,   3491,   3494  n.    o. 
authentication  books;   how  made,  3494. 
certified  copies,  records  of,  3496. 
■certificate  of  incorporation ;  issuance  of  not 

to  be  certified  to,  3471. 
compliance  by,  with  provisions  of  law  not 

to  be  certified  to,  3471. 
■criminal  prosecution  of,  for  fraudulent  use 

of  mails;  false  representations  by,  3493 

n.  3. 
■directors  of;  books  not  admissible  against, 

3491  n.  1. 
-examined  copies,  records  of,  3496. 
identification  books  and  by-laws  necessary, 

3492. 
irrelevant    matter    on    books    of,    rejected, 

3491. 
meetings  may  be  proved  by  minutes,  3491 

n.  5. 
organization  of,  may  be   shown  by  books 

of,  3491. 
•physician  in  employ  of;  communication  to, 

as  privileged,  3701. 


Corporations  —  cont'd. 
proof    of    original    writings    executed    by, 

3522. 
records  of,  3491. 

independent  relevancy,  3491. 
administrative  details,  3492. 
admissible  in  what  proceedings,  3493. 
proof  of,  how  made,  3494. 
copy,  3496. 

certificate    of    facts    inadmissible, 
3497. 
original,   3494. 

loose  memoranda,  3495. 
seal  not  essential  to  authentication  books 

of,   3494. 
secretary  of;   books  authenticated  by  cer- 
tificate of,  3496  n.   5. 
secretary  of;  books  may  be  authenticated 

by,  3494. 
stockholders'  meeting;  record  of,  3495. 
what  proceedings  books  of  are  admissible 

in,  3493. 
who  is  president  may  be  shown  by  parol, 
3583. 

Corpus  Delicti 

(See  General  Index,  Vol.  IV,  page  4693.) 

Correctness 

(See  General  Index,  Vol.  IV,  page  4693.) 

Correspondence 

(See  General  Index,  Vol.  IV,  page  4693.) 

Corroboration 

(See  General  Index,  Vol.  IV,  page  4693.) 

Corroboratiye  Facts 

(See  General  Index,  Vol.  IV,  page  4694.) 

Corroslre 

nature  of  acids,  common  knowledge  as  to, 
707. 

Corsned 

ordeal  by,  269k  n.   4. 

Cost 

(See  General  Index,  Vol.  IV,  page  4694.) 

Costs 

(See  General  Index,  Vol.  IV,  page  4694.) 

Co-tenancy 

declaration  against  interest  as  to,  2777. 

Cotton 

common  knowledge  as  to,  772. 
value,  700  n.  2. 

Connsel 

(See  General  Inde.x,  Vol.  IV,  page  4694.) 

Connterclaim 

burden  of  proof,  954. 

effect  on,  of  directed  verdict  for  defendant, 
405. 
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Counterfeiting 

(See  General  Index,  Vol.  IV,  page  4695.) 
experiments  witli  machine  used  in,  3606  n. 

Counties 

(See  General  Index,  Vol.  IV,  page  4695.) 

County  Boards 

records  of,  3436. 

County  Commissioners 

(See  General  Index,  Vol.  IV,  page  4695.) 
books  of,  admissible,  3436. 

County  Courts 

judicial  knowledge  as  to,  665. 

County  Judge 

assumption  of  regularity  of  acts  of,  1206. 

County  Officers 

assumption  of  regularity  of  executive  acts, 

1203. 
common  knowledge  as  to,  803. 

County  Begulations 

judicial   knowledge  of,  by  state   and  pro- 
vincial courts,  611. 

County  Seat 

(See  General  Index,  Vol.  IV,  page  4695.) 

County  Treasurer 

assumption  of  regularity  of  acts  of,  1203. 
books  kept  by,  admissible,  3426. 

Course 

bullet,  medical  opinion  as  to,  2001. 

Course  of  Business 

entries,  by  person  in,  2870  et  seq. 
presumption  of  regularity,  1056. 

Course  of  Mail 

common  knowledge  as  to,  841. 

Court-martial 

right  of  jury  trial,  436. 
right  of  jury  trial  in  proceedings  for  fail- 
ure to  answer  questions  in,  427. 

Court  Officers 

(See  General  Index,  Vol.  IV,  page  4396.) 

Court  Eecords 

(See  General  Index,  Vol.  IV,  page  4396.) 

Court-room 

(See  General  Index,  Vol.  IV,  page  4696.) 

Courts 

(See  General  Index,  Vol.  IV,  page  4696.) 

Courts  of  Inquest 

judicial  knowledge  concerning,  666. 

Covenants 

admission     of     co-parties     jointly     liable, 
1318b. 


Coverture 

presumption  of  continuance,  1037. 

Cow-catcher 

position  and  object  of,  common  knowledge 
of,  829. 

Craps 

common  knowledge  as  to  manner  of  play- 
ing, 760. 

Credibility 

(See  General  Index,  Vol.  IV,  page  4696.) 

Creditors 

(See  General  Index,  Vol.  IV,  page  4696. )i 

Credits 

account  books  to  show,  3110. 

Crime 

allegation  of,  in  a  civil  action,  quantum  of 

evidence  required  to  prove,  998. 
insanity  of,  1492. 

Criminal  Capacity 

necessity  of  proving  beyond  a  reasonable- 
doubt,  996e. 

Criminal  Contempt 

(See  Contempt.) 

civil  contempt  distinguished,  213,  254. 

Criminal  Conversation 

proof  of  marriage  by  reputation  in  cases' 
of,  2947,  2977. 

Criminal  Law 

(See  General  Index,  Vol.  IV,  page  4697. > 

Criminal  Libel 

directing  verdicts  in,  394  n.  10. 

Criticism 

of  court  by  newspaper,  as  contempt,  237, 
243. 

Crop  Areas 

common  knowledge  as  to,  735. 

Crops 

(See  General  Index,  Vol.  IV,  page  4698.)' 

Cross-examination 

(See  General  Index,  Vol.  IV,  page  4698.)' 

(See  Examination  of  Witnesses.) 

as  a  means  for  discovery  of  truth,  3721. 

impeaching  witness.     (See  Impeachment  of 
Witness. ) 

rejection  of  testimony  where  no  opportun- 
ity for,  3721. 

right  of,  3721. 

death   or   illness   preventing;    effect   of^ 

3721. 
undisputed,  3721. 

scope  of,  3722. 

assuming  existence  of  facts  in  questiore 

not  allowed,  3737. 
collateral  or  irrelevant  facts,  3726. 
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Cross-examinatioii  —  cont'd. 

matter  for  presiding  judge  to  allow  in- 
quiry as  to,  3726. 
not  to  be  allowed  to  create  a  preju- 
dice, 3726. 
purpose  of  affecting  credibility,   3726. 
purpose  of  showing  attitude  of  witness, 

3726. 
relevancy  to  be  shown  at  later  stage, 
3726. 
entire  transaction   or  conversation   may 

be  brought  out,  3723,  3725. 
general  rule,  3722. 

limitation   of   by    direct   examination, 
3722. 
leading  questions,  3724. 

hostility     of      witness      pre-supposed, 

3724. 
permitted,  3724. 
matter  of  administration,  3723. 

much  latitude  generally  given,  3723. 
matters  not  fully  disclosed  on  direct  ex- 
amination, 3722,  3725. 
full  details  of  a  conversation  or  tran- 
saction may  be  brought  out,   3723, 
3735. 
writings,  3722. 
theory  of,  3721. 

Crossings 

(See  General  Index,  Vol.  TV,  page  4699.) 

Cross  Interrogatories 

use  of  standard  treatises  in  formulating, 

3539. 
Illinois  rule,  2539  n.  3. 

Cruel  Killing 

as  proof  of  malice,  1151. 

Cmx 

claim  of  the,  1740d. 
hypothetical  questions,  2495. 

Culpability 

of  accused,  conclusions  of  law  as  to,  2347 
n.  1. 

CnlTert 

opinion,  cause  of  overflow  of  waters,  2055. 

Cnmnlative  Eridence 

(See  General  Index,  Vol.  IV,  page  4699.) 

Curiosities 

museum  estimate  of  value  of,  by  skilled 
observer,  2155. 

Curiosity 

common  knowledge  as  to,  769. 

Cnrrency 

tables  of,  common  knowledge  as  to,  733. 
value  of,  common  knowledge  of,  725. 

Cursing 

to  judge,  as  contempt  of  court,  207. 


Curves 

railroad,  effects  of,  upon  estimate  of  value, 
2158  n.  5. 

Custodian 

confession  induced  by,  1523  n.  8. 

Custody 

ancient  documents  must  come  from  proper, 

3538. 
judicial  record  must  have  been  proper  to 

admit  copy,  3393. 
officials   writings    and    records   must   have 

been  proper  to  admit  copy,  3463. 

Custom  House 

appraisals  by  officials  of,  3429. 

Custom  House  Entries 

admissions  in,  1364  n.  4. 

Customs 

(See  General  Index,  Vol.  IV,  page  4699.) 


Damage  m^ps 

self     serving     evidence    for     municipality, 
2603  n.  1. 

Damages 

(See  General  Index,  Vol.  IV,  page  4699.) 

Dams 

(See  General  Index,  Vol.  IV,  page  4700.) 

Dangerous  Condition 

conclusions  as  to,  3303. 

Dangers 

(See  General  Index,  Vol.  IV,  page  4700.) 

Dark 

opinion  whether  it  is,  1836  n.  3. 

Data 

(See  General  Index,  Vol.  IV,  page  4700.) 

Date 

(See  General  Index,  Vol.  IV,  page  4700.) 
writing  offered  as  ancient  document,  3537. 

Daughter 

evidence  of  as  to  unsworn  statements   of 
bodily  sensations,  2635. 

Day  Books 

attorney's  receipt  of,  3137. 

receipt  of  in  proving  account,  3085,  3087. 

Day  light 

duration  of,  common  knowledge  as  to,  727. 
witness  may  state  opinion  whether   it  is 
1836  n.  3. 

Days 

common  knowledge  as  to,  704,  728. 

Days  of  Grace 

computation  of,  common  knowledge  as  to, 

815. 
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Dead  Bodies 

res  gestae,  finding  other  bodies,  2590. 

Deaf  and  Dumb  Persons 

competency  of  as  witnesses,   3635. 
defendant,   right  of   confrontation  of,   458 

n.  1. 
means  of  conveying  information  to  court, 

3636. 

Deaf  Mutes 

(See  General  Index,  Vol.  IV,  page  4701.) 
(See  Deaf  and  Dumb  Persons.) 

Dealers 

qualifications  of,  for  estimate  of  value, 
2110,  2114. 

Death 

(See  General  Index,  Vol.  IV,  page  4701.) 

as  reason  for  admitting  memoranda,  3504. 

attesting  witness;    proof  of  original,   3527. 

effect  of  on  competency  of  husband  or  wife 
as  witness,  3662. 

church  records  of,  3498. 

patient  does  not  afl'ect  privilege  as  to  com- 
munication to  physician,  3701. 

prisoner;  certificate  of  rejected,  3471. 

Death  Registers 

as  evidence  of  death,  3437. 
foreign;  copies  of,  3489. 

Debatable  Law 

presumption  of  knowledge  of,   1169a. 

Debility 

physical,  not  a  constituent  of  insanity, 
1911  n.  15. 

Decay 

common  knowledge  that  cold  will  arrest, 
721. 

Deceased 

(See  General  Index,  Vol.  IV,  page  4702.) 

Deceit 

evidence  procured  by,  1740e  n.  6. 

Deception 

(See  General  Index,  Vol.  IV,  page  4702.) 

Decisions 

official,  use  of,  to  acquire  judicial  knowl- 
edge of  foreign  law,  636. 

on  dilatory  pleas,  as  ground  for  continu- 
ances, 528b. 

Declaration  Against  Interest 

of  official  on  public  record,  3428. 

Declarations 

(See  General  Index,  Vol.  IV,  page  4703.) 

Dedication 

papers  in  other  cases  in  actions  for,  684. 
unsworn  statements  to  show,   2617a. 


Deduced  Value 

special    knowledge,    estimates    from,    2107 
n.  10. 

Deduction 

(See  General  Index,  Vol.  IV,  page  4705.) 

Deeds 

(See  General  Index,  Vol.  IV,  page  4705.) 
(See   Ancient   Documents;   Attested   Writ- 
ings; Private  Writings.) 
best  evidence  rule  applied,  3570n. 
copies  of  records  of,  3479  et  seq. 

administrative  requirements,  3482,  3483, 
3484,  3485. 
authority  to  certify  essential,   3482. 
execution   according   to   law   required, 
3483. 
seal;   requirement  as  to,  3484. 
several  executing  a  writing,  3483. 
place  of  record,  3485. 
record   must  be   authorized,   3482. 

time  of  recording  must  be  in  compli- 
ance with  law,   3432. 
early  rule  in  New  England  States,  3480. 
statutory  regulation,  3481. 
loss  or  destruction  of;   quantum  of  proof, 

3576. 
mutual  mistake;    parol   evidence  to  show, 

3567n. 
original  must  be  authenticated,  3512. 
parol   evidence  to  identify  subject  matter 

of,  3565n. 
parol    evidence    to    interpret    or    explain, 

3560n. 
recitals  in  sheriff's  as  showing  authority, 

3524n. 
parol  evidence  rule  applied  to,  3548n. 
parol  evidence  rule  not  applicable  against 

strangers  to,  3550n. 
real  transaction  may  be  shown,  3564n. 

De  Facto  Officers 

judicial  knowledge  of  position  of,   640. 

Defanlt 

no  right  to  jury  trial  on  application  to  re- 
move, 430. 

Defectire  Speech 

use  of  interpreters,  356. 

Defendant 

(See  General  Index,  Vol.  IV,  page  4705.) 

Defenses 

(See  General  Index,  Vol.  IV,  page  4705.) 

Definiteness 

(See  General  Index,  Vol.  IV,  page  4706.) 

Definitions 

(See  General  Index,  Vol.  IV,  page  4706.) 
evidence  by  perception,  3588. 
examined  or  sworn  copy,  3395. 
exemplification,  3394. 
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Definitions  —  cont'd. 

judicial  record,  3370  n.  1. 
public  documents,  3354. 
subscribing  witness,  3516. 

Degree 

of  intoxication,  opinion  of  ordinary  ob- 
server, 1881. 

of  offense,  quantum  of  evidence  required  as 
to,  996f,  1016. 

De  Jure  Officers 

judicial  Ijnowledge  of  ofBcial  position  of, 
640. 

Delaware 

rule  as  to  presumption  of  malice  in  homi- 
cide, 1137b. 

statutory  modification  of  rule  of  compari- 
son of  hands,  3246b. 

Deleterious  Substances 

experiment  to  detect,  3170. 

Deliberation 

in  commission  of  homicide  as  proof  of 
malice,   1150. 

Deliberative  Facts 

(See  General  Index,  Vol.  IV,  page  4707.) 

Deliberative  Inferences 

(See  General  Index,  Vol.  IV,  page  4708.) 

Deliberative  Relevancy 

(See  General  Index,  Vol.  IV,  page  4708.) 

Delirium 

dying  declarations  in  state  of,  2827  n.  1, 
3867. 

Delivery 

(See  General  Index,  Vol.  IV,  page  4708.) 
contract  may  be  shown  by  parol,  3583. 
parol    evidence  that   incomplete   or   condi- 
tional, 3554. 
application  of  rule,  3554n. 

Demand 

(See  General  Index,  Vol.  IV,  page  4708.) 

Demonstration 

(See  General  Index,  Vol.  IV,  page  4708.) 

Demurrer  to  Evidence 

(See  General  Index,  Vol.  IV,  page  4708.) 

Denial 

(See  General  Index,  Vol.  IV,  page  4708.) 

Denominations 

church,  common  knowledge  as  to,  774. 

Department  Heads 

judicial  knowledge  as  to,   639,   645. 

Department  of  Interior 

judicial  knowledge  of  regulations  of,  652. 


Department  of  Justice 

judicial   knowledge  of  regulations   of,   653 
n.  4. 

Department  of  State 

judicial  knowledge  of  regulations  of,   653. 

Department  Reports 

judicial  knowledge  concerning,  644. 

Departure 

trains,  common  knowledge  as  to,  830. 

Deposit 

(See  General  Index,  Vol.  IV,  page  4709.) 

Depositions 

(See  General  Index,  Vol.  IV,  page  4709.) 
loss  or  destruction  of  document,  3576. 

Depositors 

bank,  rights  and  duties  of,  common  knowl- 
edge of,  815. 

Deputies 

(See  General  Index,  Vol.  IV,  page  4709.) 

Deputy  Attorney-General 

judicial  knowledge  concerning,   676. 

Deputy  Clerks 

judicial  knowledge  concerning,   678. 

Deputy  District  Attorney 

judicial  knowledge  concerning,   676. 
term  of  office  of,  676. 

Deputy  United  States  Marshals 

judicial  knowledge  of   official   position   of, 
639  n.  8. 

Descent 

reputation,  proof  of,  by,  2948  n.  2. 

Description 

actions  and  bodies  compared  of,  1815  u.  3. 
experts  need  not  have  power  of,  1825  n.  4. 

Desertion 

of  wife,  unsworn   statements   as  to  inten- 
tion, 2654  n.  2. 

Design 

facts  showing,   as  part  of  the  res  gestae, 
2583. 

Designations 

used  in  business  affairs,  special  knowledge 
as  to,  880. 

Destroyed  Instrument 

parol   proof   of,    quantum   of   evidence   re- 
quired, 1009. 

Destruction 

(See  General  Index,  Vol.  IV,  page  4709.) 
original     writing.        (See     Best     Evidence 
Rule. ) 
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Details 

(See  General  Index,  Vol.  IV,  page  4709.) 

Detective 

confession  induced  by,  1533  n.  3. 

Development 

comparison  of  hands  doctrine,  2195  n.   6. 
steamboat,  common  knowledge  as  to,  787. 

Device 

industrial,  special  knowledge  of  operation 
of,  874. 

Diagnosis 

opinion  of  medical  witness,  1996. 
new  facts  added,  2463. 

Diaries 

proof  of  account  by,  3091. 
receipt  of,  as  entries  in  course  of  business, 
2876  n.  9. 

Dice 

common  knowledge  as  to  use  of,  for  play- 
ing craps,  760. 

Dictionaries 

(See  General  Index,  Vol.  IV,  page  4710.) 

Difflcnlties 

business,  opinion  by  skilled  observer  as  to, 
1963. 

Difficulty  of  Proof 

(See  General  Index,  Vol.  IV,  page  4710.) 

Dilapidation 

of  account  books,  3103. 

Dilatory  Plea 

decision    on,    as    ground    for    continuance, 
528b. 

Diligence 

(See  General  Index,  Vol.  IV,  page  4710.) 
search  for  document  claimed  to  be  lost  or 
destroyed,  3579. 

Dimensions 

(See  General  Index,  Vol.  IV,  page  4710.) 

Diminution 

value  in,  conclusions  of  law  as  to,  2334. 

Diocese 

of  location  of  court,  judicial  knowledge  of, 
638. 

Direct  Evidence 

(See  General  Index,  Vol.  IV,  page  4710.) 

Direct  Examination 

(See  General  Index,  Vol.  IV,  page  4710.) 
(See  Examination  of  Witnesses.) 

Direct  Inferences 

opinion   of   insanity  by  ordinary  observer, 
1915. 


Direction 

(See  General  Index,  Vol.  IV,  page  4710.) 

Direction  of  Verdict 

(See  General  Index,  Vol.  IV,  page  4710.) 

Directors 

corporate,  judicial  knowledge  as  to,  625. 
corporations;    when   books   not   admissible 
against,  3491  n.  1. 

Direct  Relevancy 

(See  General  Index,  Vol.  IV,  page  4711.) 

Disablement 

proof  of,  reputation,  2750. 

Disbarment  I*roceedings 

character  evidence  in,  3281, 

quantum  of  evidence  required  in,  999. 

Disbelief 

(See  also,  Atheism;  Atheist.) 
in  God,  dying  declarations,  2887. 
ordinary  inferences  from  observation  as  to, 
1928  n.  4,  1945  n.  9. 

Disclaimer 

(See  General  Index,  Vol.  IV,  page  4711.) 

Disclosures 

of  trustees,  as  hearsay  evidence,  2758. 

Discomfort 

inducement  to  confession,  1509,  1530. 

Discontinuance 

of   proceedings,    as   inducement   of   confes- 
sion, 1498. 

Discount  Itegisters 

admission  of,  3102  n.  1. 

Discretion 

(See  General  Index,  Vol.  IV,  page  4711.) 

Diseases 

(See  General  Index,  Vol.  IV,  page  4711.) 

Disgust 

unsworn  statements  to  show,  2649a. 

Dislionor 

of    commercial   paper,   reasonable   time   ol 
notice,  question  of  law  or  fact,  122. 

Disinherit 

constraint  to,  unsworn  statements  to  show, 
2676  n.  4. 

Disorderly  Conduct 

in  courtroom,  as  contempt  of  court,  208. 

Disposition 

(See  General  Index,  Vol.  IV,  page  4712.) 

Disputed  Facts 

use  of  in  hypothetical  questions,  2474. 
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Disqualifloation 

presumption  of  continuance  of,  1041. 

Dissent 

unsworn  statement  to  show,  2648. 

Dissimilarity,  BeleTancy 

(See  General  Index,  Vol.  IV,  page  4713.) 

Dissimilar  Offenses 

as  part  of  the  res  gestae,  2593. 

Dissimulation 

evidence  procured  by,  1740e  n.  6. 

Distance 

(See  General  Index,  Vol.  IV,  page  4712.) 

Distillation 

common  knowledge  of  intoxicating  eflfects 
of,  710,  711. 

Distilled  Liquors 

(See  General  Index,  Vol.  IV,  page  4713.) 

Distress 

actuated  by  sound,  estimation  as  to,  3085. 

Distribution 

of     funds,    presumption     of    survivorship, 
1178. 

Distrilit  Attorney 

(See  General  Index,  Vol.  TV,  page  4712.) 

District  of  Columbia 

(See  General  Index,  Vol.  IV,  page  4713.) 

Ditch 

satisfactory    work   of,     opinion     evidence, 
2053. 

Divisions  of  Time 

common  knowledge  as  to,  704. 
common   knowledge   as  to  meaning  of  ab- 
breviation for,  761. 

Divorce 

effect  of  on  competency  of  husband  or  wife 

as  witness,  3662. 
granted;   certificate  that,  rejected,  3471. 

Divorce  Proceedings 

(See  General  Index,  Vol.  IV,  page  4713.) 

Dock 

opinion  as  to  amount  of  damage,  1820  n.  7. 

Docket 

of  justice  of  peace.      (See  Justice  of  the 

Peace.) 
sheriflf's,  3451. 

Docketing 

assumption  of  regularity  in,  1208. 

Dockets 

loan,  proof  of  account  by,  3089. 

Doctor 

(See  Physician.) 


Documentary  Evidence 

(See  General  Index,  Vol.  IV,  page  4713.) 

Documents 

(See  General  Index,  Vol.  IV,  page  4715.) 
compelling  production  of  private,  3503. 

Dogs 

(See  General  Index,  Vol.  IV,  page  4716.) 

Domesday  Book 

an  example  of  the  inquisition,  270a. 
thoroughness   of   the    commissioners,    270a 
n.  2. 

Domestic  Animals 

inference  as  to,  by  ordinary  observer,  1847. 

Domestic  Articles 

estimate    of   value   by   ordinary    observer, 
3127. 

Domestic  delations 

of  absent  person  as  affecting  inference  of 
death,  1106. 

Domestic  Sciences 

estimate  of  value  of,  observer,  2136. 
estimate  by  owner,  3150. 

Domicile 

(See  General  Index,-  Vol.  IV,  page  4716.) 
registry  lists  as  showing,  3438. 
tax  books  as  showing,  3454. 

Donatio  Causa  Mortis 

quantum    of    evidence    required    to    show, 
1014. 

Donee 

declaration  against  interest,  3776. 

Dose 

of  medicine,  common  knowledge  as  to,  766. 

Double  Jeopardy 

not  a  rule  in  Norman  time,  270b  n.  4. 
question  of,  determined  by  judge  or  jury, 
73. 

Dower 

statements  of  tenant  in,  as  to  claim,  3608. 

Drainage 

farm    land,    opinion    by    skilled    observer, 
1971. 

Drains 

eminent  domain,  conclusion  as  to  amount 
of  damages,  2333. 

Drama 

common  knowledge  of,  759. 

Drawings 

presumption  against  suppressor  of,   1081a. 
use  of   enlarged,  for  comparison  of  hand- 
writing, 2269,  2379. 
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Braw  Poker 

common  knowledge  as  to  manner  of  play- 
ing, 760. 

Drirer 

of  carriage,  estimate  of  value  by,  2143  n.  3. 
special  facts  testified  to  by,  927. 

Drugs 

(See  General  Index,  Vol.  IV,  page  4717.) 
competency  of  witness  as  affected  by  habit 
of  using,  3649. 

Bmnkenness 

effect    of,     upon    moral    nature,    common 

knowledge  as  to,  768. 
proof  of  independently  relevant,  2688. 

Dry  Goods 

damage  to,  by  sea  water,  common  knowl- 
edge as  to,  707. 

Due  Care 

conclusions  of  law  as  to,  2353,  2357. 
mechanic  arts  judgments  of  experts  as  to 
in,  2411  n.  1. 

Due  Diligence 

(See  General  Index,  Vol.  IV,  page  4717.) 

Dumb  Persons 

(See     Deaf     and     Dumb     Persons;     Deaf 
Mutes. ) 

Dumb  Waiter 

other  accidents  to  show  notice  of  defective, 
3229,  3230. 

Dummy  Engine 

speed  of,  estimate  of,  2088. 

Duplicate 

writing  executed  In,  both  originals,  3571. 

Durability 

of  solid  matter,  common  knowledge  as  to. 


Duration 

(See  General  Index,  Vol.  IV,  page  4717.) 

Duress 

(See  General  Index,  Vol.  IV,  page  4717.) 
parol    evidence    that    instrument    executed 
under,  3555. 
application  of  rule,  3555n. 

Duties 

(See  General  Index,  Vol.  IV,  page  4717.) 

Dying  Declarations 

(See  General  Index,  Vol.  IV,  page  4717.) 

J)ynamite 

danger  of  exploding,  common  knowledge  as 
to,  706. 


E 
Early  Surveys 

inaccuracy,  common  knowledge  of,  838. 

Earning  Capacity 

reduction  of,  opinion  of  ordinary  observer,. 
1850. 

Earth 

expert  judgments  as  to  moving,  in  mining,. 
2432  n.  5. 

Eavesdropper 

hearing  conversation  between  husband  and 
wife;  effect  on  privilege,  3699. 

Eavesdropping 

confession  heard  while,  1538e. 
evidence  secured  by,  1740e  n.  6. 

Ecclesiastical  Affairs 

common  knowledge  as  to,  774. 
special  knowledge  as  to,  885. 

Ecclesiastical  Courts 

(See  General  Index,  Vol.  IV,  page  4719.) 

Ecclesiastical  law 

hearsay  in,   2720. 

judicial  knowledge  of,  586. 

Ecclesiastical  Records 

collateral  and  incidental  facts,  3499. 
foreign;     births,    marriages     and    deaths; 

copies  of,  3489. 
registers   kept   by    clergymen     and     other 

ecclesiastical  officers,  3498. 

Education 

(See  General  Index,  Vol.  IV,  page  4720.) 

Effect 

injuries,  opinion  by  medical  witness,  199Si 

Effervescence 

of  liquids,  common  knowledge  of,  707. 

Efforts 

of  settlement  by  accused  in  criminal  eases 
proof  of,  1399. 

Ejaculations 

by  judges,  as  unfair  treatment,  529a. 

Ejectment 

admissions  of  title  in,  1304. 

Election 

(See  General  Index,  Vol.  IV,  page  4720. > 
certificates  of,  3438. 

Election  Contests 

jury  trial  may  be  refused  in,  449. 

Election  to  Office 

public  record  admissible  to  show,  3428. 
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Electrical  Engineering 

opinion  by  skilled  observer  as  to  matters 

of,  1968a. 
special  knowledge  as  to,  886. 

Electrical  Wiring 

opinion   by   skilled   witnesses   as   to,    1988 
n.  2. 

Electricity 

(See  General  Index,  Vol.  IV,  page  4720.) 

Electric  Light  Plant 

incorporation   for,   judicially  noticed,   627. 

Elements 

of   value   of   property,   as   constitutents  of 
expert's  judgment  as  to  value,  2175d. 

Elevated  Eailroads 

(See  General  Index,  Vol.  IV,  page  4720.) 

Elevator 

other  accidents  to  show  notice  of  defective, 
3229,  3230. 

Elimination 

administration,  impossible,  1720a. 

Eloignation 

of  witness,  as  contempt  of  court,  252. 
of    witness,     presumption     against    party, 
1077. 

Embezzlement 

(See  General  Index,  Vol.  IV,  page  4720.) 

Eminent  Domain 

burden  of  proof  on  proceedings,   955. 
conclusions  of  law  as  to  amount  of  dam- 
ages, 2333,  2341. 

Emotion 

(See  General  Index,  Vol.  IV,  page  4720.) 

Emjiloyees 

(See  General  Index,  Vol.  IV,  page  4720.) 

Enactment 

statutory,  judicial  knowledge  as  to,  594. 

Encnmbrances 

conclusion  of  law  as  to  damages  by,  2334. 

Encyclopedias 

(See  General  Index,  Vol.  IV,  page  4721.) 

End 

means  to,  conclusion  of  fact  as  to  suffici- 
ency of,  2312. 

Endorsements 

course  of  business,  2898,  3902,  2906. 
on  process  by  officers,  3383. 

Endurance 

of  animals,  common  knowledge  as  to,  767. 

Engineering 

(See  General  Index,  Vol.  IV,  page  4721  ) 
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Engineering  Services 

estimate  of  value  of,  by  skilled  observer,. 
2166. 

Engineering  Tables 

common  knowledge  as  to,  733  ii.  1. 

Engineers 

(See  General  Index,  Vol.  IV,  page  4721.) 

Engines 

similarity   in   construction   and   equipment 

of,  3189. 
speed  of,  at  another  place,  3174. 

Eng^land 

(See  General  Index,  Vol.  IV,  page  4721.) 

Engraving 

common  knowledge  of,  759. 

Enhancing  Probative  Force 

(See  General  Index,  Vol.  IV,  page  4721.) 

Enlarged  Drawings 

use  of,  as  standard  for  comparison  of 
handwriting,   2369. 

Enthymeme 

defined,  1728  n.  1. 

use  of,  in  logic,  1738a  n.  1. 

Epidemics 

reinforcement    of    inference    of    death    by, 

proof  of,  1099. 
value  of  service  of  nurse  during,  estimate 

by  skilled  observer,  2163. 

Equalization 

board  of,  assumption  of  regularity  of  acts 
of,  1203b. 

Equal  Privileges 

requirement,  according  a  canon  of,   1743a. 

Equipment 

(See  General  Index,  Vol.  IV,  page  4732.) 

Equitable  Estoppel 

effect  on  probative  force  of  admissions 
1387  n.  2. 

Equitable  Belief 

in  connection  with  documents,  quantum  of 
evidence  required,  1003. 

Equity 

formal  judicial  admissions  in,  1253. 

Equity  Causes 

presumption  against  party  for  failure  to 
call  witnesses,  1075d. 

right  to  jury  trial  under  federal  constitu- 
tion, 413. 

Equity  Pleadings 

(See  General  Index,  Vol.  IV,  page  4722.) 

Equity  Proceedings 

(See  General  Index,  Vol.  IV,  page  4723.) 
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Equity  Tribunals 

(See  General  Index,  Vol.  IV,  page  4722.) 

Erasures 

(See  Alterations.) 
account  books,   3103. 

Error 

observation  in,  when  made,  1737. 

Error  in  Law 

appellate  courts,  when  ground  for  reversal, 
2117  11.  9. 

Escape 

(See  General  Index,  Vol.  IV,  page  4722.) 

Essential  Facts 

when   assumed   in   hypothetical    questions, 
2464  et  seq. 

Established  Boutes 

common  knowledge  as  to,  842. 

Established  Standards 

(See  General  Index,  Vol.  IV,  page  4722.) 

Establishment 

(See  General  Index,  Vol.  IV,  page  4722.) 

Estate 

conclusions  of  ownership  of  separate,  2336 
n.  1. 

Estate,  Privity  of 

identity  of  parties  as  to  receipt  of  former 
evidence,  1674. 

Esthetics 

appearance  of,  witness  may  declare,  1844. 

Estimates 

(See  General  Index,  Vol.  IV,  page  4722.) 

Estoppel 

(See  General  Index,  Vol.  IV,  page  4724.) 

Ethics 

professional,  expert  evidence  as  to,  2413. 

Events 

(See  General  Index,  Vol.  IV,  page  4724.) 

Every-day  Matters 

expert  evidence  as  to,  23S6. 

Evidence 

(See  General  Index,  Vol.  IV,  page  4724.) 

Evidence  by  Perception 

administrative  power  of  court,  3589. 

review  by  appellate  court,  3590. 
criminal  cases,   3602. 

body  of  deceased  or  parts  thereof,  3603. 

clothes  and  other  personal  articles,  3604. 

identification  of  articles,  3805. 
defined,  30. 
experiments,  3606. 
meaning  of  term,  3588. 
real  evidence  contrasted,  30. 


Evidence  by  Perception  —  cont'd. 
subjects  of,  3591. 
animals,  3591. 
persons,   3592. 

facts  to  be  proved,  3592. 
age,  3592. 

color,  race,  etc.,  3593. 
identity,  3594. 

mental    condition,    insanity,    intelli- 
gence, etc.,   3595. 
physical   injuries,   3596. 
compulsory   submission  to  exami- 
nation, 3597. 
exercise    of    power    by    presiding 

judge,   3598. 
facts     established     by     majority 
doctrine,  3599. 
resemblance,   paternity,   etc.,    3600. 
things,  3601. 

in  civil  cases,  3601. 
view,   3607. 

Evidence  in  Chief 

scope  of  rebuttal  limited  by,  1742  n.  2. 

Evidentiary  Facts 

component  facts  contrasted,  1712  n.  3. 
defined,  44. 

Evolution 

(See  General  Index,  Vol.  IV,  page  4725.) 

Exaggeration 

material  fact,  may  be  a,  1820  n.  5. 
of  contention  as  an  admission  by  conduct, 
1393. 

Examined  Copy 

(See  Copies  and  Transcripts.) 
corporate  records,  3496. 
defined,  3395. 
who  may  make,  3395. 

Examination 

(See  General  Index,  Vol.  IV,  page  4725.) 

Examination  of  Witnesses 

administrative  power  of  court,  3709,  3710. 
cross-examination,  3721. 
right  of,  3721. 
scope  of,  3722. 

assumed  facts,  3727. 

collateral  and  irrelevant  facts,  3726. 

general  rule,  3722. 

leading  questions,  3724. 

matter  of  administration,  3723. 

matters  not  fully  disclosed  on  direct 

examination,  3725. 
rule,  3722. 
direct  examination,  3711. 
leading  questions,  3711. 
aiding  recollection,  3717. 
alternative  form  of,  use  of,  3713. 
assumed  facts,  3715. 
children,  use  of  to,  3719. 
hostile  witness,  use  of  to,  3718. 
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j^xaminatJon  of  Wittnesses  —  cont'd. 

illiterate  persons,  use  of  to,  3719. 
introductory  to  matters  at  issue,  3716. 
matter  for  the  presiding  judge,   3714. 
weak-minded  persons,  use  of  to,  3719. 
"  yes  "  or  "  no  "  as  answer,  3712. 
memoranda,  use  of,  to  refresti  memory, 
3720. 
privilege  as  to  self-incrimination,  3731. 
civil  action,  3735. 
criminal  prosecution,  3732. 
degrading  witness,  3734. 
forfeiture,  3733. 
pecuniary  loss,  3735. 
penalty,    3733. 
power  of  court,  3737. 
privilege  a  personal  one,  3738. 
termination  of,  3739. 

by  operation  of  law,   3740. 
by  waiver,  3739. 
writings,  extends  to,  3736. 
recalling  of  witnesses,  3730. 
redirect  examination,  3738. 
subsequent   examinations,   3729. 

Exceptions 

no  right  to  jury  trial  upon  settlement  of, 
431. 

Exceptions,  Bill  of 

proof  of  former  evidence  by,  1691. 

Exchange 

of    property,    as    constituent    of    expert' c 
judgment  of  value,  3175  n. 

Exchange  Brokers 

qualification   for   comparison   of  handwrit- 
ing, 2217. 

Excitement 

(See  General  Index,  Vol.  IV,  page  4725.) 

Exclamations 

dying  declarations,  2841. 
suffering,  receipt  of,  2626. 

Exclusion 

(See  General  Index,  Vol.  IV,  page  4735.) 

Ex-Convict 

(See  General  Index,  Vol.  IV,  page  4725.' 

Exculpatory  Statements 

as  a  confession,  1475. 

Excuse 

absence  of,  as  proof  of  malice,  1153. 

Execution 

ancient  document;   irregularities  in,  3544. 
deeds  executed  under  authority  of  decrees 

and;   proof  of  authority,  3524. 
document  proved  by  secondary  evidence  to 

be  shown,  342  n.  1. 
instrument;    requirements    of    law    as    to, 

must  be  complied  with  to  admit  copy  of 

record,  3472. 


Execution  —  cont'd. 

private  writing  must  be  shown,  3512,  3513. 
private  writing;   mode  of  proving,  3513. 

admissions,   3513. 

handwriting,   3513. 

inference  from  facts  proved,  3513. 

testimony   of   witness    seeing   execution, 
3513. 
proof  of.     (See  Attested  Writings). 
time  of  making  proof  of,  3514. 
will,  unsworn  statements  of  testator  as  to 

intention,  3654. 
writing;  fact  of,  may  be  shown  by  parol, 

3583. 
writing  must  be  proved  to  admit  proof  of 

contents  other  than  by  original,   3573. 

Execution  Book 

sheriff's,  3451. 

Executions 

admissibility  of  returns  on,  3383. 

necessity  of  offering  complete  record  of, 
515. 

return  of  other  executions  to  show  defi- 
cient rfeturn  of,  3308. 

ExecntiTe  Department 

(See  General  Index,  Vol.  IV,  page  4736.) 

Executive  Function 

(See  General  Index,  Vol.  IV,  page  4726.) 

Executive  Records 

(See  General  Index,  Vol.  IV,  page  4726.) 

Executor 

papers  of  attorney  in  hands  of,  may  be 
privileged,  3685.  • 

proof  of  original  writings  executed  by, 
3531. 

waiver  by,  of  privilege  of  deceased  per- 
son, 3695. 

Executory  Agreement 

conclusions  as  to  meaning  of,  2367  n.  24. 

Exempliiicntion 

defined,   3394. 

receivable  in  evidence,  3394. 

Exemption  Papers 

admissions  in,  3364  n.  4. 

Exhaustion 

opinion  of  ordinary  observer,  1850. 

Existence 

(See  General  Index,  Vol.  IV,  page  4727.) 

Expectancy  of  Life 

common  knowledge  as  to,  733. 

Expectation 

(See  Genera?  Inder,  Vol.  IV,  page  4737.) 

Expedients 

for  avoiding  long  and  complex  hypotlietical 
questions,  2489. 
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Expediting  Trials 

(See  General  Index,  Vol.  IV,  page  4727.) 

Expense 

(See  General  Index,  Vol.  IV,  page  4727.) 

Experience 

(See  General  Index,  Vol.  IV,  page  4727.) 

Experiments 

(See  General  Index,  Vol.  IV,  page  4727.) 
in  presence  of  jury,  3608. 

Experts 

(See  General  Index,  Vol.  IV,  page  4728.) 
compensation   to,  3627. 

opinion;   extra  compensation  for,  3328. 
prevailing  view,   3630. 
statutes,  3630. 
services   performed  by,   apart  from  tes- 
tifying,  3627. 

Explanation 

(See  General  Index,  Vol.  IV,  page  4732.) 
writing;    parol    evidence    for    purpose    of, 
3559. 
application  of  rule,  3559  n. 
parties,  3363. 

identification  of,  3563. 
real  transaction  may  be  shown,  3564. 
subject-matter  not  clear,  3564. 

evidence  for  purpose  of  identification, 
3565. 
what  evidence  is  admissible,  3566. 
!  usage,  3561. 

words  of  doubtful  meaning,  3562. 

Explanatory  Facts 

•  proof   of,    1755. 

Explosions 

(See  General  Index,  Vol.  IV,  page  4732.) 

Express  Companies 

common  knowledge  of,  843. 

records  of,  as  hearsay  evidence,  2760  n.  8. 

Expressions 

conclusions    as    to    possibilities    when    re- 
jected by  sweeping,  2320  n.  4. 

Express  Malice 

libel,  when  required  in,  1164a. 

unsworn  statements  to  show,  2672  n.  4. 

Expulsion 

members    from    legislative    body,    judicial 
knowledge  as  to,  662. 

Extension 

(See  General  Index,  Vol.  IV,  page  4732.) 

Extent 

holding    of    real    estate,    unsworn    state- 
ments to   show,   2602. 

Extenuating  Circumstances 

as   rebuttal    of    presumption   of   malice   in 
homicide,  1155. 


Extortion 

other   offenses,    admissibility   of,   to    show 
intent,  3224. 

Extra-Jndicial  Admissions 

(See  General  Index,  Vol.  IV,  page  4733.) 

Extrajudicial  Confessions 

(See  General  Index,  Vol.  IV,  page  4735.) 

Extrajudicial  Evidence 

defined,  4,   6. 

Eyesight 

loss  of,  as  ground  for  the  receipt  of  for- 
mer evidence,  1647. 


Fabrication  of  Evidence 

(See  General  Index,  Vol.  IV,  page  4735.) 

"Face  to  Face" 

meaning  of,  in  connection  with  the  right 
of  confrontation,  458  n.  1. 

Fact 

(See  General  Index,  Vol.  IV,  page  4735.) 

Facts 

(See  General  Index,  Vol.  IV,  page  4735.) 
must  be  stated  in  copy  of  record,  3470. 

land  office  records,  3477. 
non-existence    of,    not   to    be    certified   to.. 

3470. 

Facts  in  Issue 

(See  General  Index,  Vol.  IV,  page  4736.) 

Facts  of  Law 

special  knowledge  as  to,  910. 
value  of  legal  services,  910. 

Faculties 

impairment  of,  opinion  of  ordinary  obser- 
ver, 1850. 

Failure 

(See  General  Index,  Vol.  IV,  page  4736.) 

Fair 

common  knowledge  of  World's,  786. 

Fairness 

to  expert  witness,  2490. 

Fallow 

time    of   burning,    expert    evidence   as   to,. 
2388. 

False  Certificate  of  Acknowledgment 

other  offenses  to  show  intent,  3237. 

Falsehood 

admissions  as  to,  1417. 

dying  declarant,  impeachment  of,  for,  2866. 


False  Impersonation 

confession  induced  by,  1538b. 
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False  Imprisonment 

probable   cause,   question   of    law   or   fact, 
136,  137. 

False  Pretenses 

(See  General  Index,  Vol.  IV,  page  4736.) 

False  Registration 

other  offenses  to,  show  intent,  3337. 

False  Report 

of    condition    of    bank,    other    offenses    to 
show  knowledge,  3338. 

False  Bepresentations 

(See  Fraud.) 

corporations;    criminal  prosecution,  use  of 
mails,   3493  n.   3. 

Falsity 

of  contention,  as  an  admission  by  conduct, 
1393. 

*  Falsns  in  nno,  falsns  in  omnibus  " 

application  of  maxim,  3741. 

force  of  maxim,  comments  on,  178. 

Familiarity 

(See  General  Index,  Vol.  IV,  page  4736.) 

Family 

correspondence    in,   as    qualification    as    to 

handwriting,  3307  n.  4. 
ancient  writing,  3309a  n.  4. 

Family  History 

difficulty  of  proving,  ground  for  relaxaiion, 

1741b. 
ordinary  inferences  as  to  ancient  writing 

relating  to,  3309  n.  4. 

Farm 

(See  General  Index,  Vol.  IV,  page  4736.) 

Farm  Bnildings 

estimate  of  value  of,  by  ordinary  observer, 
2128. 

Farm  Equipment 

(See  General  Index,  Vol.  IV,  page  4737.) 

Farmers 

(See  General  Index,  Vol.  TV,  page  4737.) 

Farm  Implements 

estimate  of  value  of,  by  owner,   3144. 

Farminsr  Matters 

(See  General  Index,  Vol.  IV,  page  4737.) 

Farm  Labor 

estimate  of  value  of,  by  ordinary  observer, 
2135. 

Farm  Produce 

damage    to,    opinion    by    skilled    observer, 
1971. 

Farm  Services 

estimate  of   value  of,  by  person   perform- 
ing, 3150.. 


Faro  Bank 

common  knowledge  as  to,  760. 

Father 

(See  General  Index,  Vol.  IV,  page  4737.) 

Father-in-Law 

pedigree  declarations  as  to  relationship  of, 
3934. 

Fear 

(See  General  Index,  Vol.  IV,  page  4738.) 

Feast  Days 

judicial  knowledge  of,  638. 

Federal  Commissioners 

judicial  knowledge  concerning,  666. 

Federal  Constitution 

(See  General  Index,  Vol.  IV,  page  4737.) 

Federal  Courts 

(See  General  Index,  Vol.  IV,  page  4738.) 
copies  of  records  of,  3409. 

Federal  Officers 

judicial  knowledge  as  to,  645. 

Feeble-Minded  Persons 

(See  General  Index,  Vol.  IV,  page  4738.) 

Fees 

(See  General  Index,  Vol.  IV,  page  4738.) 
records  kept  by  clerk  of  court  as  to,  3435. 

Feigning 

(See  General  Index,  Vol.  IV,  page  4738.) 

Fellow  Prisoner 

confessions  induced  by,  1539. 

Fellow  Servant 

other  acts  of  negligence  of,  to  show  mas- 
ter's knowledge  of  incompetency,  3229, 
3330. 

Fence 

(See  General  Index,  Vol.  IV,  page  4738.) 

Fender 

use  of,  common  knowledge  as  to,  836. 

Fermented  Liquors 

(See  General  Index,  Vol.  IV,  jage  4738.) 

Ferry 

authority   to   operate,   burden   of   evidence 

as  to,  983. 
reputation,  proof  of  rights  by,  2741. 

Fictions 

as  conclusive  presumptions,  1163. 

Fidnciaries 

admissions  by,  1320,  1337. 
assumption  as  to  conduct  of,  1319. 

Fiduciary  Relations 

presumption  of  continuance  of,  1040.        \ 
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Field  Notes 

deceased  surveyor,  to  show  toundaries, 
2603  n.  1. 

declaration  of  general  interest,  when  ad- 
missible as,  3800. 

Fierceness 

of  animal,  opinion  by  ordinary  observer, 
1938a. 

Figures 

(See  General  Index,  Vol.  IV,  page  4738.) 

Files 

abstracting  from,  a  matter  of  fact,  1841 
n.  8. 

Filing 

date  of,  when  judicially  noticed,  683. 
written   instruments   for   registration,   un- 
sworn statements  as  to  delivery,  3664. 

Filing  Papers 

assumption  of  regularity  in,  1308. 

Financial  Condition 

(See  General  Index,  Vol.  IV,  page  4739.) 

Financial  Customs 

(See  General  Index,  Vol.  IV,  pAge  4739.) 

Financial  Depression 

common  knowledge  of  times  of,  787. 

Financial  Matters 

opinion  by  skilled  observer  as  to,  1963. 

Financiial  Resources 

aflFecting  admissibility  of  account  books, 
3064. 

Findings 

(See  General  Index,  Vol.  IV,  page  4739.) 

Fine 

violation  of  order  for  separation  of  wit- 
nesses, 197,  198. 

Fine  Arts 

(See  General  Index,  Vol.  TV,  page  4739.) 

Finger 

impressions,   estimate   of   identity,   1868  n. 

3,  2073. 
pointing  with,  as  a  dying  declaration,  2843. 

Fire 

(See  General  Index,  Vol.  IV,  page  4739.) 

Fire  Arms 

(See  General  Index,  Vol.  IV,  page  4739.) 
experiments  with  in  presence  of  jury,  3606. 

Fire  Inquests 

self-incrimination  upon,  1553. 

Fire  Insurance 

(See  General  Index,  Vol.  IV,  page  4739.) 

Firms 

acquiescence  in  book  entries  of,  1411. 


Fish 

special  knowledge  as  to,  909. 

Fixing 

attention,  unsworn  statements  for,  3683. 
date,  unsworn  statements  for,  3637. 

Fixtures 

barn,    estimate   of   value  by   ordinary   ob- 
server, 3137. 

Flag 

judicial  recognition  of  foreign,  646. 

FlaToring  Fxtracts 

intoxicating  quality,  knowledge  as  to,  717. 

Flight 

admissions  as  to,  1379. 
admission  by  conduct,  1399a,  3033. 

Florida 

statutory  modification  of  rule  of  compari- 
son of  hands,  3346c. 

Flour 

skilled  inferences  as  to  chemical  analysis 
of,  1964  n.  6. 

F.  0.  B. 

meaning  of,  common  knowledge  of,  846. 

Foetus 

opinion  of  ordinary  observer,  1846. 

Fog 

common  knowledge  as  to,  703. 

Food 

animals  as,  expert  evidence  as  to,  2419. 
common  knowledge  as  to,  777. 

Football  Season 

common  knowledge  as  to,  775. 

Footings 

bookkeeper,  as  admissions,  1375. 

Footprints 

(See  General  Index,  Vol.  IV,  page  4740.) 

Force 

(See  General  Index,  Vol.  TV,  page  4740.) 

Forced  Sales 

value,  effect  of,  in  testing,  2175  n.  1. 

Ford 

value  of,  estimate  by  owner,  2149. 

Foreclosure  proceedings 

copies  of  records  of,  3464  n.  1. 

Foreign  Affairs 

(See  General  Index,  Vol.  IV,  page  4740.) 

Foreign  Cities 

common  knowledge  as  to,  749. 

Foreign  Coins 

value  of,  knowledge  as  to,  725. 
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Foreign  Conntry 

(See  General  Index,  Vol.  IV,  page  4740.) 

Foreign  Courts 

(See  General  Index,  Vol.  IV,  page  4740.) 

'Foreigners 

leading  questions  to,  3719. 

Foreign  GoTernment 

(See  General  Index,  Vol.  IV,  page  4740.) 

Foreign  Language 

(See  General  Index,  Vol.  IV,  page  4740.) 

Foreign  Law 

(See  General  Index,  Vol.  IV,  page  4740.) 

Foreign  Ministers 

judicial  knowledge  of  official  position  of, 
639. 

Foreign  Money 

common  kaowledge  of  value  of,  725. 

Foreign  Records 

copies  of,  3489. 

trial  by  inspection,  162. 

not  provable  by  inspection,  162. 

Foreign  Regulations 

presumption  of  continuance  of,  1039. 

Foreign  Statutes 

judicial  knowledge  of,  by  national  courts, 
601,  616. 

Foreign  Wars 

common  knowledge  of  historical  facts  re- 
garding, 784. 

Foreign  Words 

common  knowledge  of  meaning  of,  763. 
conclusions  as  to  meaning  of,  2370. 

Foreman 

clerk,  requiring  exclusion  of  account  books, 
3066. 

Forfeiture 

action  for,  quantum  of  evidence  required, 
999. 

Forged  Instruments 

other  offenses  to  show  knowledge,  3234. 

Forgery 

(See  General  Index,  Vol.  IV,  page  4741.) 

Forgiveness 

res  gestae,  as  part  of,  2586  n.  5. 

Form 

(See  General  Index,  Vol.  IV,  page  4741.) 

Formalism 

defined,  988  n.  1. 

Formal  Judicial  Admissions 

(See  General  Index,  Vol.  IV,  page  4742.) 


Former  Evidence 

(See  General  Index,  Vol.  IV,  page  4742.  > 

Former  Statements 

statement  of,  by  witness  as  hearsay,  2708. 

Former  Trials 

self-incrimination  upon,  1554. 

Formularies 

weight  of  inference,  improper  as  test,  2557. 

Fox's  Libel  Act 

right  of  jury  to  return  general  verdict,  86. 

Fractional  Currency 

common  knowledge  of  value  of,  725. 

France 

judicial   knowledge    of   unwritten   law   of,, 
586,  589. 

Franking  Privilege 

inferences  as  to  handwriting  obtained  by- 
use  of,  2210  nn.  9,  10. 

Frankish  Inquisition 

(See  General  Index,  Vol.  IV,  page  4743.) 

Fraud  y 

(See  General  Index,  Vol.  IV,  page  4743. > 
parol  evidence  to  show  writing  induced  by, 
3556. 
application  of  rule,  3556n. 

Freedom 

of  person,  proof  by  reputation,  2981. 

Free  Masons 

judicial  knowledge  as  to,  629. 

Freight  Car 

common  knowledge  as  to  capacity  of,  838. 
motion  of,  knowledge  as  to,  703  n.  1. 

Freight  Transportation 

common  knowledge  as  to,  831. 
special  knowledge  as  to,  932. 

Freshet 

common  knowledge   as   to   action   of,    703: 
n.  11. 

Freshness 

opinion  as  to,  1843  n.  4. 

Friends 

confessions  induced  by,  1529. 
pedigree  declarations  by,  2916. 

Friendship 

as  controlling  motive  to  misrepresent,   ii» 

cases  of  dying  declarations,  2818. 
unsworn  statements  to  show,  2671. 

Fr  ight 

animal,     opinion     by    ordinary     observer,. 

192Sa. 
horses,  other  occurrences  to  show  cause  of, 

3178,  3179. 
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Truit 

common  Icnowlcdge  of  season  for,  813. 

Pnl'l  Disclosure 

judge  should  require,  542. 

Function 

of  jury,  373-275. 

of  judicial  office,  164. 

Funds 

distribution   of,    presumption   of   survivor- 
sliip,  1178. 

Fungible  Things 

{See  General  Index,  Vol.  IV,  page  4744.) 

Furniture 

estimate    of    value    by    ordinary    observer, 
2127. 

Furtherance  of  Justice 

(See  General  Index,  Vol.  IV,  page  4744.) 

G 
Gambling  Boom 

keeping,    other   offenses   to     show    intent, 
3237. 

Games 

entries  in  account  books,  3131. 

Gaming 

(See  General  Index,  Vol.  IV,  page  4744.) 

Gaming  Houses 

reputation,  proof  of  by,  3745. 

■Crarnishment 

judicial  knowledge  of  papers  in  other  cases, 
685. 

€ias 

(See  General  Index,  Vol.  IV,  page  4744.) 

Gavelkind 

judicial  knowledge  of,  by  provincial  courts, 
611  n.  3. 

Gazette 

judicial  knowledge  concerning,  644. 

Genealogical  Tables 

proof  of  pedigree  facts  by,  2951. 

Genealogy 

reputation,  facts  of,  proof  of  by,  2745. 

General  Assumptions 

hypothetical   questions   containing,   3480. 

iJeneral  Authority 

agent,  receipt  of  his  admissions,  1343. 

General  Expressions 

(See  General  Index,  Vol.  IV,  page  4745.) 

CIcneral  Issue 

burden  of  proof  on,  944  n.  1. 


General  Manager 

of  railroad,  common  knowledge  of  powers 
and  duties  of,  830. 

General  Notoriety 

relation  to  common  knowledge,  699. 

General  Propositions 

(See  General  Index,  Vol.  IV,  page  4745.) 

General  Questions 

hypothetical,  use  of,  in  connection  with, 
2459  n.  5. 

General  Terms 

assumption  of  regularity  of  judicial  pro- 
ceedings, 1200. 

General  Verdicts 

(See  General  Index,  Vol.  IV,  page  4745.) 

Gentleness 

of  animal,  opinion  by  ordinary  observer, 
1937. 

Geographical  Facts 

(See  General  Index,  Vol.  IV,  page  4745.) 

Geographies 

use  of,  for  acquirement  of  common  knowl- 
edge, 859. 

Geometric  Reasoning 

certainty  of,  1738. 

probative  reasoning  contrasted,   1738a. 

Georgia 

(See  General  Index,  Vol.  IV,  page  4746.) 

Germany 

judicial  knowledge  of  unwritten  law  of, 
589. 

Gestation 

period  of,  common  knowledge  as  to,  770. 

Gestures 

dying  declarations  by,  2843. 

Gift  Enterprises 

common  knowledge  as  to,  760. 

Gifts 

(See  General  Index,  Vol.  IV,  page  4746.) 

Gin 

(See  General  Index,  Vol.  IV,  page  4747.) 

Glossaries 

use  of,  for  acquirement  of  common  knowl- 
edge, 859. 

God-son 

representations  as  to  fact  of,  2948  n.  2. 

Good-bye 

saying,  to  relatives,  as  showing  expecta- 
tion of  death  for  admission  of  dying 
declarations,  2836. 
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Good  Cliaracter 

(See  General  Index,  Vol.  IV,  page  4747.) 

Good  Faith 

(See  General  Index,  Vol.  IV,  page  4747.) 

Good  Management 

conclusions  of  fact  as  to,  2318. 

Goods 

selling,  expert  evidence  as  to,  2383. 

Good  Will 

value  of,  estimate  of  by  owner,  2146. 

GoTernment 

(See  General  Index,  Vol.  IV,  page  4747.) 

Governor 

(See  General  Index,  Vol.  IV,  page  4747.) 

Grade 

(See  General  Index,  Vol.  IV,  page  4747.) 

Grammar 

use  of,  for  acquirement  of  common  knowl- 
edge, 859. 

Grand  Assize 

defined,  270c. 

institution  of  the  jury,  270c,  270e,  1834. 

Grandchild 

pedigree  declarations  as  to  relationship  of, 
2935. 

Grandfather 

pedigree  declarations  as  to  relationship  of, 
2934. 

Grand  Jnrors 

(See  General  Index,  Vol.  IV,  page  4747.) 
competency  of,  as  witnesses,  3672. 
matters  disclosed  in  presence  of,  protected 
from  disclosure,  3706. 

Grand  Jnry 

(See  General  Index,  Vol.  IV,  page  4747.) 

Grandmother 

pedigree  declarations  as  to  relationship  of, 
2934. 

Grant 

(See  General  Index,  Vol.  IV,  page  4747.) 
certificate  that  genuine,  rejected,  3471. 

Grantee 

unsworn  statements  by,  2654. 

Grantor 

unsworn  statements  by,  2734. 

Grants 

(See  Land  Office  Records.) 

Gratitnde 

expert,  tending  to  sh;8rw  bias,  2545  n.  1. 

Gravitation 

common  knowledge  as  to,  703. 


Grief 

admissions  by  silence,  1433. 
self-regarding  opinion  of,  by  ordinary  ob- 
server,  1933. 

Groaning' 

receipt  of  evidence  of,  2627. 

Gronnd 

condition   of,   as   part   of   the   res    gestae,. 
2583. 

Guaranty 

contract  of,  quantum  of  evidence  require* 
to  show,  1013. 

Guard 

confession  induced  by,  1533  n.  2. 

Guardian 

proof    of    original    writings    executed    by,, 
3523. 

Guardian  Ad  Litem 

admissions  by,  1319. 

Guardian  and  Ward 

(See  General  Index,  Vol.  IV,  page  4748.) 

Oucss 

(See  General  Index,  Vol.  IV,  page  4748.) 

Guilt  ,         ^    .    . 

implication  of  acts  raising,  when  admissi- 
ble, 2344  n.  6. 

Guilty 

plea  of,  as  a  confession,  1568. 

Gunshot  Wounds 

opinion  of  ordinary  observer,  1848. 


Habeas  Corpus 

right  to  jury  trial,  433. 

Habeas  Corpus  Ad  Testificandum 

person  detained  under  process  of  law,  3621- 

Habits 

(See  General  Index,  Vol.  TV,  page  4748.) 
credibility   of  witness  as  affected  by   evi- 
dence of,  3748. 

Habitual  Conduct 

other  occurrences  to  show,  3264. 

Hair 

(See  General  Index,  Vol.  IV,  page  4748.> 

Hand  Car 

speed  of,  opinion  as  to,  2088. 

Handcuffs 

confessions  induced  by  use  of,  1530. 
removal  of,  as  inducement  for,  1514. 

Handicraftsmen 

account  books  of,  3133,  3134. 
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Hand  Pressure 

as  dying  declaration,  3843. 

Handwriting 

(See  General  Index,  Vol.  TV,  page  4748.) 
proof  of,  as  proof  of  execution,  3513. 

Hard  Fan 

intuitive  inferences  as  to,  a  matter  of  fact, 
1838  n.  6. 

Harmless  Error 

(See  General  Index,  Vol.  IV,  page  4751.) 

Harresting 

time  for  common  knowledge  as  to,  811. 

Hatred 

unsworn  statements  to  show,  2652a. 

Hauling  Wood 

estimate  of  value  of,  by  ordinary  observer, 
2135. 

Hawaii 

statutory  modification  of  rule  of  compari- 
son of  hands,  3247a. 

Hay 

other  occurrences  to  show  yield  of,  3174. 

Hazard 

increase  of  fire,  opinion  by  skilled  witness, 
1976. 
expert  evidence  as  to,  3393. 

Healtli 

(See  General  Index,  Vol.  IV,  page  4751.) 

Hearing 

(See  General  Index,  Vol.  IV,  page  4751.) 

Hearsay 

(See  General  Index,  Vol.  IV,  page  4752.) 
entries  on  hospital  register,  3509. 
memoranda  excluded  as,  3504. 

Hearsay  Eule 

public  documents  admissible  not  merely  as 
exception  to,  3355. 

Heat  of  Passion 

as   rebuttal   of    presumption   of   malice   in 
homicide,   1155. 

Heavenly  Bodies 

(See  General  Index,  Vol.  IV,  page  4761.) 

Hedge 

other  occurrences  to  show  defect  in,  3178. 

Height 

estimate  of,  2064. 

human   beings,   common  knowledge   as   to, 
770. 

Helr-at-Law 

declarations  against  interest,  2777. 

Heirs 

patients  may  waive  privilege,  3705a. 


Heirship 

certificate  that  proofs  of,  filed,  rejected, 
3471. 

Herd  Book 

use  of,  859f. 

Hiding 

(See  General  Index,  Vol.  IV,  page  4761.) 

High  Water  Mark 

common  knowledge  as  to,  728. 

Highways 

(See  General  Index,  Vol.  IV,  page  4761.) 

Hill 

estimates,  2063,  2064. 
grade,  2063. 
height,  3064. 

Hire 

horses,  proof  by  account  books,  3135.  ' 

Historical  Development 

use  of  experts,  3376. 

Historical  Facts 

(See  General  Index,  Vol.  IV,  page  4761.) 

Histories 

(See  General  Index,  Vol.  IV,  page  4762.) 

History 

(See  General  Index,  Vol.  IV,  page  4762.) 

History  of  the  Case 

(See  General  Index,  Vol.  TV,  page  4762.) 

Hoe 

common  knowledge  of  dangerous  nature  of, 
703  n.  6. 

Holidays 

observance  of,  by  banks,  common  knowl- 
edge of,  815. 

Holland 

judicial  knowledge  of  unwritten  law  of, 
589. 

Homestead 

abandonment  of,  self-serving  declarations 
as  to,  3734  n.  2. 

occupation  of  property  as,  unsworn  state- 
ments as  to  intent,  3654  n  2. 

Homicide 

(See  General  Index,  Vol.  IV,  page  4762.) 

Hoofprints 

opinion  of  ordinary  observer  as  to  corre- 
spondence of,  1877. 

Hop  Ale 

common  knowledge  of  intoxicating  quality 
of,   713. 

Hope 

(See  General  Index,  Vol.  IV,  page  4763.) 
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Hop-Jack 

common  knowledge  of  intoxicating  quality 
of,  713. 

Hoppers 

use  of,  common  knowledge  as  to,  833. 

Hop  Pop 

common     knowledge     as     to     intoxicating 
quality  of,  714. 

Horse  Car 

general    construction    of,    common    knowl- 
edge as  to,  836. 

Horses 

(See  General  Index,  Vol.  IV,  page  4763.) 

Hos])ital  Becords 

entries  in  course  of  business,  3885. 
hearsay  evidence  as,  2760  n.  4. 

Hospital  Eeg'ister 

entries  on,  as  hearsay,  5309. 

Hostility 

(See  General  Index,  Vol.  IV,  page  4764.) 

Hotel  Furnishings 

common  knowledge  as  to,  778. 

Hours 

banking,  common  knowledge  of,  815. 
English  rule  as  to  knowledge  of,  704  n.  3. 

Household  CouTeniences 

common  knowledge  as  to,  773. 

Householders 

(See  General  Index,  Vol.  IV,  page  4764.) 

Household  Furniture 

value  of,  estimate  of,  by  owner,  2145. 
by  ordinary  observer,  3137. 

Housekeeper 

(See  General  Index,  Vol.  H'.  page  4764.) 

House  of  Lords 

judicial  knowledge  of  common  law,  585. 

Houses 

(See  General  Index,  Vol.  IV,  page  4764.) 

Human  Attributes 

presumption  of  regularity  as  to,  1050. 

Human  Body 

(See  General  Index,  Vol.  IV,  page  4764.) 

Human  Conduct 

opinion  of  ordinary  observer,  1856. 

Human  Experience 

facts  of,  common  knowledge  as  to,  753. 

Human  Nature 

common  knowledge  as  to,  768. 

Husband  and  Wife 

(See  General  Index,  Vol.  IV,  page  4764.) 


Husband  and  Wige  —  cont'd. 

competency  of,  as  witnesses,  3655. 
general  rule  3655. 
application  of,  3656. 
death;  effect  of,  3663. 
divorce;   effect  of,  3663. 
exceptions  to,  3658. 

injuries  to  husband  or  wife,  3559. 
tendency  to  remove  restrictions,  3660. 

statutes,  3661. 
unlawful  cohabitation;  effect  of,  3657. 
violation   of,   by   agreement   not   per- 
mitted, 3656. 
privileged  communications  between,  3697. 
general  rule,  3697. 

applicable    though    relation    is    termi- 
nated, 3698. 
children,  effect  of  presence  of,  3699. 
knowledge  of  third  persons,  3699. 
letters  between,  3700. 
overheard  by  eavesdropper,  3699. 
statutes  as  to,  3700. 

Husbandry 

usual  course  of,  common  knowledge  as  to, 
811. 

Hydraulic  Engineering 

(See  General  Index,  Vol.  IV,  page  4764.) 

Hypnosis 

declarations  under  influence  of,  3030  n.  1. 

Hypothesis 

(See  General  Index,  Vol.  IV,  page  4765.) 

Hypothetical  Inferences 

(See  General  Index,  Vol.  IV,  page  4765.) 

Hypotheitieal  Questions 

defined,  1804. 

ordinary  observer  not  allowed  to  answer, 
1908. 

Hypothetical  Seasoning 

certainty  of,  1738. 

probative  reasoning  contrasted,  1738a. 


Ice  Cream  Freezer 

operation    of,    matter    of    common    knowl- 
edge, 830. 

Ice  Tools 

tongs;    special   knowledge  of   manufacture 
of,  904. 

Ideal  Market 

for  value  of  property,  3099h. 

Identification 

certifying  official,  by  certificate,   3469. 

of  judicial  records.   (See  Judicial  Records.) 

parties  to  writing;  parol  evidence,  3563. 

subject-matter;   parol  evidence,  3565. 

exception;  subject  of,  3565  n. 
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Identity 

(See  General  Index,  Vol.  IV,  page  4765.) 
observation  by  tribunal;   evidence  afforded 
by,  3594. 

Idiocy 

(See  General  Index,  Vol.  IV,  page  4766.) 
(See  Insanity,  Idiocy,  etc.) 

Ignorance 

(See  General  Index,  Vol.  IV,  page  4766.) 

Illegality 

(See  General  Index,  Vol.  IV,  page  4766.) 
instrument;   parol  evidence  to  show,  3557. 
application  of  rule,  3557  n. 

Illegible  Instrument 

parol   proof   of,   quantum   of   evidence   re- 
quired, 1009. 

Illegitimacy 

family  conduct  as  shovfing,  2962. 
pedigree  declarations  to  show,  2930,  2933. 

Illinois 

(See  General  Index,  Vol.  IV,  page  4766.) 

Illiteracy 

(See  Illiterate  Persons.) 
absent    person,    as    affecting    inference    of 

death,  1106. 
comparison   of   hands,  .of   jury,    effect   on, 

2229. 
subscribing  witness  not  material  3516. 

Illiterate  Persons 

(See  Illiteracy.) 
leading  questions  to,  3719. 

Illness 

(See  General  Index,  Vol.  IV,  page  4766.) 
excusing  witness  from  attendance,  3810. 

lUnstration 

use  of  standard  treatise  for,  861. 

Illustrative  Occurrences 

(See  General  Index,  Vol.  IV,  page  4766.) 

Imbecility 

Massachusetts  rule  as  to,  1906  n.  11. 
old    age,    presumption    of    continuance    of, 
1043. 

Immaterial  Facts 

(See  General  Index,  Vol,  IV,  page  4766.) 

Immoral  Conduct 

character  evidence  on  issue  of,  3285. 

Immoral  Relations 

presumption  of  continuance  of,   1046. 

Impact 

opinion  of  ordinary  observer  as  to  effect  of, 
1885. 

Impairment 

(See  General  Index,  Vol.  IV,  page  4767.) 


Impeachment 

(See  General  Index,  Vol.  IV,  page  4767.) 

Impeachment  of  Witnesses 

application  of  maxim  "  Folsus  in  uno,  fol~ 
sua  in  omnibus,"  3741. 
right  of  jury  to  reject  testimony,  3741. 
no  inflexible  rule  as  to,  3741. 
bias  or  interest,  3752. 
accomplice,  3754. 
proving  of,  3753. 

business  relations,  3753. 

contribution  to  expenses  of  suit,  3753- 

detectives,  3753. 

employment,  3753. 

hiring  counsel  or  bondsman,  3753. 

inducement  given  or  promised,  3753. 

interest    in    outcome    of    controversy,. 

3753. 
where     opponent     called     as     witness,, 
3753. 
restoring  credit  when  attacked,  3752. 
wide  range  allowed,  3752. 
character,   3746. 

limitation  of  inquiry,  3746. 
particular  acts  and  facts,   3747. 
arrest,  3747. 
conviction  for  crimes,  3749. 

effect  of  pardon  or  new  trial,  3750. 
cross-examination,  3748. 

much  latitude  permitted,  3748. 
general  rule,  3747. 
habits,  3748. 
indictment,  3747. 
unehastity,  3747. 
time  and  place  to  which  inquiry  relates. 
3751. 
contradictory  statements,  3755. 
administrative  requirements,  3756. 
proper  foundation  required,  3757. 
attention  of  witness  should  be  called 

to  the  statements,  3757. 
depositions  contradictory,  3757n. 
former       testimony       contradictory. 

3757n. 
letters   and   writings    contradictory. 

3757n. 
where  witness  a  party,  3757n. 
relevancy  essential,  3756. 
test  as  to,  3756. 
denial,  effect  of,  3759. 
explanation,  right  of,  3758. 

right  to  supplement  where  only  part 
brought  out,  3758. 
prior  statement  not  evidence  of  facts  as- 
serted, 3760. 
recollection,  denial  of,  3759. 
supporting    witness    by    proof    of    other 

consistent  statements,  3761. 
weight  of  evidence  of  affected  by,  3755. 
"  falsus   in   uno,   falsus  in  omniius;"   ap- 
plication of  maxim,  3741. 
one's  own  witness,  3743. 

contradictory  statements  of,  3744. 
general  rule,  3744. 
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Impeachment  of  Witnesses  —  cont'd. 
qualification  of,  3744. 
surprise,   3744. 
contradictory  testimony  of  other.'?,  3745. 

purpose  of  testimony,  3745. 
general  rule,  3743. 
relaxation  of,  3743. 
theory  of  rule,  3743. 
right  to  impeach,  3742. 

Imperatiye  Admissibility 

action  of  appellate  courts,  1749. 
meaning  of  phrase,  1748. 

Imperfect  Induction 

(See  General  Index,  Vol.  IV,  page  4767.) 

Impersonation 

confession  induced  by,  1538b. 

Implements 

farm,   estimate   of   value  by,   ordinary  ob- 
server, 3128. 
by  owner,  2144. 

Implication 

guilt,  acts  raising  an,  2344  n.  6. 

Importance 

cities,  common  knowledge  as  to,  735. 

Impotency 

husband,  as  rebuttal  of  presumption  of 
legitimacy,  1089d. 

Impounding 

forged  document,  2185  n.  4. 

Impressions 

{See  General  Index,  Vol.  IV,  page  4767.) 

Im])!risonment 

ground  for  the  production  of  former  evi- 
dence, 1635. 

violation  of  order  for  separation  of  wit- 
nesses, 194. 

Improper  Influence 

witness,  presumption  against  party,  1072a. 

Improvements 

streets,  custom  of,  common  knowledge  of, 
758. 

Inability 

(See  General  Index,  Vol.  IV,  page  4767.) 

Inaccuracy 

hypothetical   questions,    2491. 
older    surveys,   common   knowledge   as   to, 
793. 

Inanimate  Ob.iects 

(See  General  Index,  Vol.  IV,  page  4768.) 

Incapacity 

(See  General  Index,  Vol.  IV,  page  4768.) 
partie=i  to  writing;  parol  evidence  to  show, 
3558. 


Incapacity  —  cont'd. 

application  of  rule,  3558n. 

infancy,  3558. 
intoxication,  3558. 
married  woman,  3558. 
mental  incapacity,   3558. 

Incendiary  Speeches 

entire   speech   to    be    offered    in    evidence, 
520a  n.  4. 

Incest 

declarations  as  to  paternity  of  child,  3021 

n.  3. 
other  offenses  to  show  intent,  3236. 

Incident 

complicated     inferences     an,     of     judicial 
proof,  1740  n.  8. 

Incidental  Findings 

fact  by  judge,  80. 

Incompetency 

(See  General  Index,  Vol.  IV,  page  4768.) 
(See  Incompetency  of  Witnesses.') 

Incompetency  of  Witnesses 

children,  immaturity  of  minds   of,   3637. 
general  rule,  3638. 
instruction  of,   3641. 
question  for  the  presiding  judge,  3639. 
time  to  which  inquiry  relates,  3640. 
deaf  and  dumb  persons,  3635. 
means  of  conveying  information  to  court, 
3636. 
development  of  law  as  to,  8633. 
mental  incapacity,  3634. 

children,  immaturity  of  minds  of,  3637. 
general  rule,  3638. 
instruction  of,  3641. 
question  for  the  presiding  judge,  3639. 
time  to  which  inquiry  relates,  3640. 
deaf  and  dumb  persons,  3635. 

means    of    conveying    information    to 
court,   3636. 
insanity,  idiocy,  etc.,  3643. 

allegations     in    pleadings,     effect     of 

3646. 
drug  habits,  victims  of,  3649. 
general  rule,  3644. 

incapacity  at  time  of  occurrence  of 
transaction,    3645. 
intoxication,   3648. 

question  for  the  presiding  judge,  3647. 
Eeg.  V.  Hill,  3643. 
victims  of  drug  habits,  3649. 
oath,  nature  of,  3633. 
policy  of  the  law,  3650. 

atheism  and  other  disbelief  in  God,  3650. 
theory  of  rule,  3651. 
should  testimony  of  disbelievers  be  re- 
ceived, 3652. 
attorneys,  3653. 

courts  not  favorable  to  testimony  bv 
3654.  •'     ^' 

husband  and  wife,  3655. 
general  rule,  3655. 
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Incompetency  of  Witnesses  —  cont'd. 
application  of,   3656. 
death,  effect  of,  3663. 
divorce,  effect  of,  3662. 
exceptions,  3658. 

injuries  to  husband  or  wife,  3659. 
removal  of  restrictions,  tendency  as 
to,  3660. 
statutes,  3661. 
unlawful  cohabitation,  3656. 
infamous  crimes,  3663. 
common  law  rule,  3663. 

belief  that  rule  too  strict,  3667. 

legislative  provisions,    3668. 
disqualification  ensues  on  the  judg- 
ment upon  conviction,   3664. 
conviction     in     foreign     jurisdiction, 

3665. 
restoring  competency,  3666. 
interest,  3669. 

survivors,  etc.,  3670. 
'  judges,  3671. 

jurors,  3672. 
race,  3673. 
Chinese,  3674. 
Indians,  3675. 
negroes,  3676. 

Incompetent  Evidence 

balance  of  indulgence  as  to,  541. 
right  of  party  to  rebut,  380  n.  7. 

Incompetent  Proceedings 

right  to  jury  trial  in,  433. 

Incompleteness 

dying   declarations  explained,   2841. 

Inconsistency 

(See  General  Index,  Vol.  IV,  page  4768.) 

Inconsistent  Facts 

proof  of,  1752. 

relative  rights  of  parties  as  to  admitting, 
1754. 

Inconsistent  Statements 

(See  General  Index,  Vol.  IV,  page  4768.) 

Incorporation 

(See  General  Index,  Vol.  IV,  page  4768.) 

Incorporation  by  Reference 

(See  General  Index,  Vol.  IV,  page  4768.) 

Incorporation  by  Relation 

(See  General  Index,  Vol.  IV,  page  4768.) 

Increase 

fire  hazard,  expert  evidence  as  to,  2393. 
land  values,  common  knowledge  as  to,  797. 

Incrimination 

(See   Privilege   as   to   Self-incrimination.) 

Indebtedness 

acknowledgment     of,      as     a     declaration 
against  interest,  3774. 


Indebtedness  —  cont'd. 

conclusion  of  law  as  to,  2335,  3345. 
fact  of  may  be  shown  by  parol,  3583. 

Indecency 

other  offenses  to  show  intent,  3326. 
painting,  not  a  matter  of  common  knowl- 
edge, 700. 

Indecent  Assanlt 

(See  General  Index,  Vol.  IV,  page  4769.) 

Indecent  Lan^age 

use  of,  as  affecting  dying  declarations, 
3866. 

Indemniflers 

against  loss,  admission  by,  1331  n.  1. 

Independent  Eelevancy 

(See  General  Index,  Vol.  IV,  page  4769.) 

India 

rule  as  to  skilled  inferences  in  handwrit- 
ing 3314  n.  13. 

Indiana 

(See  General  Index,  Vol.  IV,  page  4769. > 

Indians 

competency  of,  as  witnesses,  3675. 

Indian  Tribes 

(See  General  Index,  Vol.  IV,  page  4769.) 

Indian  "Wars 

common  knowledge  of,  797. 

Indications 

race,  opinion  of  ordinary  observer,  1846. 

Indictment 

alias,  under,  burden  of  evidence  as  to,  996g 
n.  5. 

collateral  offence  as  affecting  its  admissi- 
bility on  prosecution  for  another  offence, 
3317. 

credibility  of  witness  as  affected  by  evi- 
dence of,  3747. 

Indifference 

opinion  by  ordinary  observer  as  to,  1928 

n.  4. 
unsworn  statements  to  show,  3645. 

Indirect  Inferences 

opinion  of  insanity  by  ordinary  observer, 
1915. 

Indirect  I^eIeTancy 

(See  General  Index,  Vol.  IV,  page  4769.) 

Individual  Hearsay 

(See  General  Index,  Vol  IV,  page  4769.) 

Induction 

(See  General  Index,  Vol  IV,  page  4T69.) 
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Indulgence 

proponent    of    circumstantial   proof,    1740e 
n.  2. 

Industrial  Development 

of  state,  common  Icnowledge  as  to,  794. 

Infamous  Crimes 

incompetency    of    witness    by    reason    of, 
3663. 
common-law  rule,  3663. 

disqualiiication    ensues    on    the    judg- 
ment on  conviction,  3664. 
conviction   in   foreign   jurisdiction,   3665. 
growtli   of    belief    tliat  ,  rule    too    strict, 
-  3667. 

legislative  provisions,  3668. 
when  competency  restored,  3666. 
pardon,  effect  of,  3666. 
service  of  sentence,  effect,  3667. 

Infamy 

(See  Infamous  Grimes.) 
witness,   as  ground  for  admission  of   for- 
mer evidence,  1640. 

Infancy 

defence,   pedigree   declarations   aa   to   age, 

2932. 
party  to  writing;   parol  evidence  to  show, 

3558. 

Infanticide 

relevant  trait  of  character,  3298. 

Infants 

admissions  by,   1306. 

dying  declarations  of   2827,  2828. 

Inference  of  Continuance 

(See  General  Index,  Vol.  IV,  page  4770.) 

Inference  of  Facts 

(See  General  Index,  Vol.  IV,  page  4770.) 

Inferences 

(See  General  Index,  Vol.  IV,  page  4772.) 

Inferential  Facts 

defined,  51  n.  6. 

Inferior  Judges 

assumption  of  regularity  of  acts  of,  1206. 

Inferior  Magistrates 

right  to  interrogate  witness,  536. 

Inferior  Tribunals 

(See  General  Index,  Vol.  IV,  page  4773.) 

Inflrmative  Considerations 

value,  how  affected  by  provisions  of,  2175, 

2175f. 
legal,  2175f  n.  2. 

Inflammability 

coal  oil,  common  knowledge  as  to  707. 

Influence 

(See  General  Index,  Vol.  IV,  page  4773.) 


Informal  Judicial  Admissions 

(See  General  Index,  Vol.  IV,  page  4773.) 

Information 

criminal,  as  a  dying  declaration,  2841  n.  3- 
furnished,  as  unsworn  statement  to  show 
knowledge,  2666. 

Informers 

evidence  of,  secured  by  publicity,  183  n.  2. 

Initials 

(See  General  Index,  Vol.  IV,  page  4774.) 

Injuries 

(See  General  Index,  Vol.  TV,  page  4774.) 

Ink 

(See  General  Index,  Vol.  IV,  page  4774.) 

Innate  Ideas 

question  of,  not  part  of  evidence,  1727. 

Innocence 

(See  General  Index,  Vol.  IV,  page  4774.) 

Innuendo 

protection  of  witness  from,  upon  cross-ex- 
amination,  532. 

Inquest 

(See  General  Index,  Vol.  IV,  page  4775.) 

Inquisition 

(See  General  Index,  Vol.  IV,  page  4775.) 

Insane  Persons 

(See  General  Index,  Vol.  IV,  page  4775.) 

Insanity 

(See  General  Index,  Vol.  IV,  page  4775.) 
attesting  witness;  proof  of  original,  3537. 
disqualification  of  one  as  witness  by,  3642. 

effect  of  allegations  in  pleadings,  3646. 

effect  of  finding  in  lunacy  proceedings, 
3647. 

general  rule,  3644. 

incapacity  at  time  of  occurrence  of  trans- 
action, 3645. 

question  for  the  presiding  judge,  3647. 

Reg.  V.  Hill;  rule  enunciated  in,  3643. 
observation  by  tribunal  as  to;  evidence  af- 
forded by,   3595. 

Inscription 

(See  General  Index,  Vol.  IV,  page  4776.) 

Insolvency 

(See  General  Index,  Vol.  IV,  page  4776.) 

Inspection 

books,  failure  to  obey  order  as  contempt, 

224. 
memoranda,  right  of  opponent,  3508  n. 

Inspectors 

certificates  in  course  of  business,  3306. 
steam   vessels,    judicial    knowledge    as    to, 
652. 
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Instinct 

ordinary  inferences  proceeding  from,  1840. 

Instinctive  Infeerences 

(See  General  Index,  Vol.  IV,  page  4776.) 

Institution  of  Jnry 

(See  General  Index,  Vol.  IV,  page  4776.) 

Institutions  of  Learning 

common  knowledge  as  historical  facts  con- 
cerning, 786. 

Instructing  Jury 

skilled  inferences  excluded  by,  1815. 

Instructions 

given,    as    unsworn    statements    to    show 
knowledge,  2666. 

Instrument 

used   in   committing   crime;    exhibition   of, 
to  jury,  3602,  3603. 

Insult 

to  court,  spoliation  as  an,  1070e. 
to  judge,  as  contempt  of  court,  228. 

Insulting  Language 

(See  General  Index,  Vol.  IV,  page  4777.) 

Insurance 

(See  General  Index,  Vol.  IV,  page  4777.) 
applications  for;  original  must  be  authen- 
ticated, -3513. 
policies  of;  original  must  be  authenticated, 
3512. 

Insurrections 

common  knowledge  of,  789. 

Intelligence 

observation  by  tribunal  as  to;  evidence  af- 
forded by,  3595. 

Intension 

(See  General  Index,  Vol.  IV,  page  4777.) 

Intent 

(See  General  Index,  Vol.  IV,  page  4777.) 

Intention 

determination  of  what  are  offers  of  peace, 

1457. 
intent  contrasted,  3654  n.  1. 

Interest 

(See  General  Index,  Vol.  IV,  page  4778.) 
(See  Bias  or  Interest.) 

attesting  witness;   proof  of  original  3527. 
'     disqualification    of    person    as    witness    by 
reason  of,  3669. 
survivors,   etc.,  3670. 

Interest  (Money) 

(See  General  Index,  Vol.  TV,  page  4778.) 

Interest  Tables 

common  knowledge  as  to,  733  n.  1. 


Interior,  Department  of 

judicial  knowledge  of  regulations  of,  652. 

Interlocutory  Appeals 

burden  of  proof  as  to,  955. 

Internal  Revenue,  Bureau  of 

judicial  knowledge  as  to,  653  n.  3. 

International  Law 

(See  General  Index,  Vol.  IV,  page  4778.) 

Interpretation 

interstate   or   foreign   law,   special   knowl- 
edge as  to,  896. 
writing;     parol    evidence    for    purpose    of, 
3559. 
application  of  rule,  3559  n. 
parties,   3563. 

identification,   3563. 
real  transaction  may  be  shown,  3564. 
subject-matter  not  clear,  3564. 

evidence  for  purpose  of  identification, 
3565. 
what  evidence  is  admissible,  3560. 
usage,  3561. 

words  of  doubtful  meaning,  3563. 

Interpreters 

(See  General  Index,  Vol.  IV,  page  4779.) 

Inter  Quatnor  Xaria 

prescription  of  legitimacy,  1089a. 

Interrogation  by  Judge 

(See  General  Index,  Vol.  IV,  page  4779.) 

Interrogatories 

answers  to,  as  hearsay  evidence,  2758. 
answers    to,    as    informal    judicial    admis- 
sions 1273. 

Interruption 

dying  declaration,  2820. 

subsequent  completion,  3820  n.  4. 

Intersection 

range   lines,   opinion  of   ordinary  observer 
as  to,  1970. 

Interstate  Commerce  Commission 

judicial  knowledge  of  regulations  of,  652. 

Interstate  Law 

(See  General  Index,  Vol.  IV,  page  4779.) 

Intervention 

burden  of  proof  on,  955. 

Intimidation 

(See  General  Index  Vol.  IV,  page  4779.) 

Intoxicating  Liquors 

(See  General  Index,  Vol.  IV,  page  4779.) 

Intoxication 

(See  General  Index,  Vol.  IV.  page  4780.) 
competency  of  witness  as  affected  by,  3648. 
effect  of  loss  of  control  of  property  from. 
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Intoxication  —  cont'd. 

drinking  habits,  3648. 
general  rule,  3648. 
party  to  "writing;  parol  evidence  to  show, 
3558. 

Introdnction 

of  confession  in  evidence,  1577  et  seq. 

Intuition 

(See  General  Index,  Vol.  IV,  page  4780.) 

Jntnitive  Inferences 

(See  General  Index,  Vol.  IV,  page  4780.) 

Intnitive  Beactions 

error  in,  from  perception,  1737  n.  6. 

Inventions 

common  knowledge  as  to,  794. 
steamboats,  787. 

Inventories 

admissions  in,  1373. 
estates  of  decedents,  ,1440. 
loss  as  hearsay,  2756  n.  1. 

Investigating  Committees 

self-incrimination  upon,  1547. 

Investigation 

as  qualifying  for  comparison  of  handwrit- 
ing, 3316. 

Iowa 

statutory  modification  of  rule  of  compari- 
son of  hands,  3348. 

Ireland 

house  of  Lords,  judicial  knowledge  of,  585. 

Irregularity 

judicial  record,  3373. 
making  of,  3373. 
mode  of  obtaining,  3374. 

Irrelevancy 

(See  General  Index,  Vol.  IV,  page  4780.) 

Irrelevant  Evidence 

balance  of  indulgence  as  to,  541. 

Irrelevant  Facts 

(See  General  Index,  Vol.  TV,  page  4780.) 
cross-examination  as  to,  3736. 

Irreligion 

dying  declarations,  effect  of,  3866. 

Irresponsive  Answers 

hypothetical  questions  stricken  out,  3462. 

Irresponsiveness 

striking  out  of  evidence  for,  388. 

Irriffation 

(See  General  Index,  Vol.  IV,  page  4780.) 

Issue 

(See  General  Index,  Vol.  IV,  page  4780.) 
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Jailer 

book  kept  by,  admissible,  3436. 
confession,  inducement  by,  1533. 
contempt  of  court  by,  318. 

Jails 

admissibility  of  records  of,  3449. 

Jocularity 

by  judges,  as  unfair  treatment,  529a. 

Joint  Enterprise 

admission  by  co-party  engaged  in,  1318. 

Joint  Liability 

(See  General  Index,  Vol.  IV,  page  4781.) 

Joint  Offenses 

admission  by  co-party,  1317. 

Joint  Ownership 

(See  General  Index,  Vol.  IV,  page  4781.) 

Joint  Possession 

of    stolen    property,    presumption    of    lar- 
ceny, 1134  n.  5. 

Journals 

of  legislature,  judicial  knowledge  concern- 
ing, 661,   662. 

Journey 

unsworn    statements    of    intent    to    enter 
upon,  2654. 

Judge 

(See  General  Index,  Vol.  IV,  page  4781.) 
certificate  of,  to  copies,  3417. 

judicial  records  of  other  states,  3417. 
form  and  contents  of,  3418. 
necessity  of,  3417. 

where   court   composed   of   more   than 
one  judge,  3419. 
competency  of,  as  witness,  3671. 

Judge  Sitting  as  a  Jury 

(See  General  Index,  Vol.  IV,  page  4786.) 

Judgment 

(See  General  Index,  Vol.  IV,  page  4787.) 
circuit  court;  transcript  of,  3464  n.  1. 

Judgment  Debtor 

contempt  by,  236. 

Judgments 

(See  General  Index,  Vol.  IV,  page  4787.) 

Judicial  Admissions 

(See  General  Index,  Vol.  IV,  page  4788.) 

Judicial  Assumption 

foreign  law,  160. 

Judicial  Confessions 

(See  General  Index,  Vol.  IV,  page  4789.) 
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Judicial  Department 

judicial  knowledge  as  to,  664  et  seq. 
inferior  courts,  665. 

Judicial  Districts 

(See  General  Index,  Vol.  IV,  page  4789.) 

Judicial  ETidence 

defined,  4,  7. 

Judicial  Knowledge 

(See  General  Index,  Vol.  IV,  page  4789.) 

Judicial  Notice 

seals  of  public  oflScials,  3489. 

Judicial  Office 

essentially  executive,   1720d. 
functions  of,  164. 

Judicial  Officers 

assumption  of  regularity  of  acts  of,  1205. 

Judicial  Proceedings 

(See  General  Index,  Vol.  IV,  page  4793.) 

Judicial  Becords 

administrative  requirements,  3371. 
identification  of  record,  3371. 
relevancy  of,  3372. 
another  court,  use  of  in,  3376. 
best  evidence  rule,  3581. 
copies  and  transcripts,  3392. 

administrative  requirements,   3393^ 
examined  or  sworn  copies,  3395. 

administrative  requirements,   3396. 
exemplifications,   3394. 
federal  courts,  3409. 

of  state  courts  in,  3423. 
foreign  courts,  3423. 
office  or  certified  copies,  3397. 
authentication,   3402. 
mode  of,  3402. 
sufiiciency  of,  3403. 
justices'  courts,  3404. 
authentication,   3406. 

mode  and  sufiiciency,  3405. 
who  may  certify,  3405. 
probate  courts,  3407. 
administrative   requirements,   3408. 
'  statute    authorizing  does   not   exclude 

original,  3398. 
other  states,  3410. 

act  not  exclusive  of  other  modes,  3411. 
attestation  of  the  clerk,  3412. 
authority  of  exclusive,  3412. 
form  and  sufficiency  of,  3413. 

surplusage,   3414. 
seal  of  the  court,  3415. 
where   court   abolished   and    records 
transferred,  3416. 
certificate  of  the  judge,  3417. 
form  and  contents  of,  3418. 
'  necessity  of,  3417. 

';  where  court  composed  of  more  than 

"  one  judge,  3419. 

f  justices  of  the  peace,  3420. 


Judicial  Becords  —  cont'd. 
probate  courts,  3422. 
state  courts  in  federal  courts,  3422. 
effect  when  perfected,  3380. 
extent  to  which  admissible,  3381. 
executions  and  returns,  3382. 
incidental  matters,  3383. 
returns,  3383. 

matters  not  properly  part  of,  3384. 
pleadings,  3385. 
irregularity,  3373. 
effect  of,  3373. 
in  making,  3373. 
in  mode  of  obtaining,  3374. 
justices  of  the  peace,  3386. 

administrative  requirements,   3387. 
copies,  admissibility  of  does  not  exclude 

original,  3388. 
statute,  3389. 

duty  to  keep  imposed  by,  3390. 
duty  to  keep  not  imposed  by,  3389. 
minutes  or  memoranda,  3377. 
admissible  when,  3377. 

record  not  perfected,  3377. 
record  not  required  to  be  kept,  a.'^TS. 
inadmissible  when,  3379. 
necessity    of    offering   complete    record   to 

show,  509. 
original,  3370. 
proof  by,  3370. 
preliminary  remarks,  3370. 
probate  courts,  3391. 
same  court,  use  of  in,  3375. 

Judicial  Statements 

hearsay  evidence,  2758. 

Judicium  Parium 

accepted  meaning  of  phrase,  270b  n.  7. 
relation  to  institution  of   the  jury,   2701:< 
n.  7. 

Jurata 

(See  General  Index,  Vol.  IV,  page  4794.^ 

Jurisdiction 

(See  General  Index,  Vol.  IV,  page  4794.) 

Juror 

(See  General  Index,  Vol.  IV,  page  4794. ^ 
competency  of  as  witnesses,  3672. 

grand  jurors,  3672. 
matters  disclosed  in  presence  of  protected 

from  disclosure,  3707. 

Jury 

(See  General  Index,  Vol.  IV,  page  4794.  V 

Jury  Commissioners 

assumption  of  regularity  of  acts  of,  120*. 

Jury  Fees 

payment  of,  as  condition  of  right  to  jury 
trial,  454. 

Justice 

(See  General  Index,  Vol.  IV,  page  4797.) 
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Justice,  Department  of 

judicial  knowledge  of   regulations  of,   652 
n.  4. 

Jnstiee  of  the  Peace 

(See  General  Index,  Vol.  IV,  page  4797.) 
records  of,  3386. 

admissibility  of,  3386. 

administrative   requirement,   3387. 
admissibility   of   copies    does    not    ex- 
clude original,  3388. 
statutes  as  to,  3389. 

duty  to  keep  not  imposed  by,  3389 
duty  to  keep  imposed  by,  3390. 
copies  of  records  of,   3404. 
wlio  may  certify,  3405. 
authentication,  3406. 
of  sister  states,  3430. 

Justices  Conrts 

proceedings  in,  as  hearsay,  2718. 

Justiflcation 

(See  General  Index,  Vol.  IV,  pag«  4797.) 

Juxtaposition,  Comparison  by 

defined,  2221  n.  1. 

K 

Kansas 

hypothetical  questions  in,  2469. 

Kentucky 

(See  General  Index,  Vol.  IV,  page  4797.) 

Kerosene 

common  knowledge  as  to,  778. 

Kindergarten 

common  knowledge  as  to,  817. 

Kindness 

animal,  opinion  by  ordinary  observer,  1937. 

Knowledge 

(See  General  Index,  Vol.  IV,  page  4797.) 


Labor 

average   price   of,    common   knowledge    of, 

765. 

Labor  Organizations 

contempt  of  court  by,  215. 
regulations   of,   judicial   knowledge   of,   by 
state  courts,  613. 

Labor  Troubles 

common  knowledge  of  historical  facts   of, 
794. 

Laci:  of  Consideration 

burden  of  proof  to  establish,  948. 

Lager  Beer 

common  knowledge  of  intoxicating  quality 

of,  708,  713,  714,  715. 
opinion  whether  liquid  is,  1839. 


Lakes 

common  knowledge  as  to,  735,  739. 

Land 

(See  General  Index,  Vol.  IV,  page  4798.) 

Land  Certificates 

not  pedigree  facts,  2942  n.  5. 

Land  Grants 

quantum  of  evidence   required   for   cancel- 
lation of,  1011. 
railroads,  common  knowledge  of,   796. 

Landlord  and  Tenant 

holding    property    as    tenant,    declaration 

against  interest  as  to,  2777. 
relation  of  may  be  shown  by  parol,  3583. 

Landmarks 

declarations  as  to  location  of,  2804,  2806. 

Land  Office 

(See  General  Index,  Vol.  IV,  page  4798.) 

Land  OfH«e  ^Records 

copies  of,  3475. 

administrative  requirements,   3477. 
official  letters,  3476. 
grants  and  patents,  3441. 

admissibility  of,  3441. 

identification  of,  3443. 

Land  Titles 

(See  General  Index,  Vol.  IV,  page  4798.) 

Land  Values 

increase  of,  common  knowledge  as  to,  797. 

Language 

(See  General  Index,  Vol.  IV,  page  4799.) 

Lantern 

opinion  as  to  seeing,  2050. 

Larceny 

(Sea  General  Index,  Vol.  IV,  page  4799.) 

Law 

(See  General  Index,  Vol.  IV,  page  4799.) 

Law  and  Fact 

(See  General  Index,  Vol.  IV,  page  4800.) 

Law  Dictionaries 

use  of,  859m. 

use   of,   to   acquire  judicial  knowledge  of 
foreign  law,  636  n.  4.     ' 

Lawful  Order 

of  events  assumed,  1197. 

Law  Merchant 

(See  General  Index,  Vol.  IV,  page  4800.) 

Law  of  Eridence 

defined,  3. 

scope  of,  3. 

stare  decisis,  application  of,  267. 
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Law  of  the  Sea 

judicial  knowledge  of,  591. 

Law  Reports 

limitations  upon  use,  859n. 
use  of,  859n. 

Layout 

mine,  opinion  by  skilled  witness,  2033. 
railroads,  expert  evidence  as  to,  2435. 

Leading  Questions 

(See  General  Index,  Vol.  IV,  page  4801.) 
cross-examination,   3724. 
direct  examination,  3711. 

aiding  recollection,  3717. 

alternative  form;  use  of,  3713. 

children,    illiterate     and    weak    minded 
persons,  3719. 

-facts  assumed  in  question,  3715. 
introductory  to  matters  at  issue,   3716. 

matter  for  the  presiding  judge,  3714. 

where  answer  may  be  "  Yes "  or  "  No," 
3712. 

witness  hostile  to  party  producing  him, 
3718. 
redirect  examination,  3728. 

Leasehold 

estimate  of  value  of,  by  ordinary  observer, 
2130. 

Leases 

(See  also,  Private  Writings.) 
best  evidence  rule  applied,  3570n. 
execution  of;  proof  of,  3513. 
original  must  be  authenticated,  3512. 
parol  evidence  rule  applied  to,  3548n. 
parol  evidence  to  identify  subject  matter 
of,  3565n. 

Ledg'ers 

proof  of  account  in,  3085,  3087,  3103  n.  7. 

Legal  Certainty 

appellate  courts,  action  of,  557  et  seq. 

Legal  Documents 

admissions  in,  1373. 

failure  to  object  to,  effect  of,  1413. 

Legal  Effect 

(See  General  Index,  Vol.  IV,  page  4801.) 

Legal  Evidence 

demanded  in .  hypothetical  questions,  2476. 

Legal  Insanity 

expert  evidence  as  to,  2428. 

Legal  Matters 

expert  evidence  as  to,  2398. 

Legal  Phrases 

common  knowledge  of  meaning  of,   763. 

Legal  Proceedings 

admissions  compulsory  in,  1394. 


Legal  Proceedings  —  cont'd. 

common   knowledge  of   meaning  of   abbre- 
viations used  in,  761. 

Legal  Profession 

common  knowledge  of  matters  notorious  to. 

697. 
special  knowledge  as  to,  910. 

Legal  B«asoning 

(See  General  Index,  Vol.  IV,  page  4801.) 

Legal  B«leyancy 

(See  General  Index,  Vol.  IV,  page  4801.) 

Legal  Kesults 

presumption  of  continuance  of,  1036. 

Legal  Bights 

conclusions  of  law  as  to,  3347. 

Legal  Services 

(See  General  Index,  Vol.  IV,  page  4801.) 

Legal  Status 

presumption  of  continuance  of,   1037. 

Legislation 

(See  General  Index,  Vol.  IV,  page  4801.) 

Legislative  Acts 

how  proved,  3363. 
domestic,  3363. 
foreign,  3363. 
sister  state,  3364. 

Legislative  Committees 

proceedings  before,  as  hearsay,  2716. 
reports  of,  as  hearsay  evidence,  2760. 

Legislative  Proceedings 

judicial   knowledge  concerning,   662. 
expulsion  of  members,  662. 

Legislative  Records 

necessity  of  offering  complete  record,   508. 

Legislative  Resolutions 

judicial  knowledge  of,  by  state  and  provin- 
cial courts,  607. 

Legislature 

(See  General  Index,  Vol.  IV,  page  4802.) 

Legitimacy 

(See  General   Index,  Vol.  IV,  page  4802.) 

Length 

hypothetical  questions,   2489. 
human  life  average,  common  knowledge  as 
to,  770. 

Letter  Press  Copies 

(See  General  Index,  Vol.  IV,  page  4802.) 

Letters 

(See  General  Index,  Vol.  IV,  page  4802.) 

(See  also,  Private  Writin(is.) 

attorney  and  client  as  privileged,   3678. 
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Letters  —  cont'd. 

best  evidence  rule  applied,  3570  n. 

filed  but  not  written  in  course  of  official 
business;  copy  not  admissible,  3462  n.  2. 

husband  and  wife  as  privileged,  3699. 

land  office  business,  relating  to;  copies  of, 
3476. 

loss  or  destruction  of;  quantum  of  proof, 
3576. 

official  in  character,  3443. 

original,  must  be  authenticated,  3512. 

parol  evidence  rule  applied  to,  where  con- 
stituting contracts,  3548  n. 

parol  evidence  to  interpret  or  explain, 
where  constituting  contracts,  3559  n. 

Levels 

estimation  of,  2063. 

Lewdness 

other  offenses  to  show  intent,  3226. 

Liability 

(See  General  Index,  Vol.  fV,  page  4802.) 

Libel 

(See  General  Index,  Vol.  IV,  page  4802.) 

License 

(See  General  Index,  Vol.  IV,  page  4803.) 

License  Fee 

payment  of,  may  be  shown  by  parol,  3583. 

Life 

(See  General  Index,  Vol,  IV,  page  4803.) 

Life  Insurance 

(See  General  Index,  Vol.  IV,  page  4803.) 

Ligaments 

surgical  facts  regarding,  917. 

Li^ht 

(See  General  Index,  Vol.  IV,  page  4803.) 

Lig-hthonse  Begnlations 

judicial  knowledge  of,  652. 

Lig'hting 

of  vessels,  opinion  of  skilled  witness  as  to, 
1986. 

Limbs 

use  of,  opinion  of  ordinary  observer,  1846. 

Limitation 

(See  General  Index,  Vol.  IV,  page  4803.) 

Limitation  of  Actions 

(See  General  Index,  Vol.  IV,  page  4803.) 

Liquids 

(See  General  Index,  Vol.  IV,  page  4803.) 

Liquor 

judicial  knowledge  concerning  prohibition 
of  sale  of,  663. 


Liquor  Law  Violations 

other  offenses  to  show  intent,  3227. 
other  offenses  to  show  knowledge,  3335. 

Liquor  Kuisances 

proof  of,  by  reputation,  2745. 

Literary  Property 

estimate  of  value  of,  by  skilled  observer, 
2155. 

Literary  SeiTJces 

proof  of,  by  account  books,  3123. 

Literature 

common  knowledge  as  to,  764. 
painting    and    sculpture    contrasted    with, 
1815. 

Litigant 

(See  General  Index,  Vol.  IV,  page  4804.) 

Loan  Agency 

admissions  in  books  of,  1359. 

Loan  Dockets 

proof  of  account  by,  3089. 

Loans 

shown  by  account  books,  3116. 
banking,   3116. 

Local  Courts 

common  knowledge  by,  696. 

judicial  knowledge  of  written  law,  617. 

Local  Customs 

(See  General  Index,  Vol.  IV,  page  4804.) 

Local  Option 

(See  General  Index,  Vol.  IV,  page  4804.) 

Local  Begnlations 

(See  General  Index,  Vol.  IV,  page  4804.) 

Location 

(See  General  Index,  Vol.  IV,  page  4804.) 

Locomotiyes 

(See  General  Index,  Vol.  IV,  page  4804.) 

Locus 

presence  at  a,  among  consistent  facts,  1753 
n.  1. 

spontaneity  of  statements,  effect  of  re- 
moval from,  on,  3019. 

Lodging 

of  wife  and  child,  estimation  of  expense 
of,  2071. 

Log  Book 

admissions  in,  3501. 

prima  facie  evidence  of  facts  asserted ;  stat- 
ute, 3500. 

presumption  arising  from  fabrication  of, 
1073. 

Logic 

(See  General  Index,  Vol.  IV,  page  4804.) 
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Logical  Eelevancy 

(See  General  Index,  Vol.  IV,  page  4805.) 

Logs 

selling,  estimate  of  value  of.  by  ordinary 
observer,  2135. 

London 

{See  General  Index,  Vol.  IV,  page  4805.) 

Longitude 

knowledge  of,  704. 

Loss 

(See  General  Index,  Vol.  IV,  page  4805.) 
original     writings.       (See    Best    Evidence 
Rule. ) 

Lost 

original   private   writing;    copy   record   of, 
3481. 

Lost  Docniaents 

evidence  of  contents  of,  based  on  hearsay, 
2708. 

Lost  Grant 

(See  General  Index,  Vol.  IV,  page  4805.) 

Lost  Instrument 

parol   proof   of,   quantum  of   evidence   re- 
quired, 1009. 

Lost  Will 

proof  of  statements  of  testator  regarding 
contents,  2767. 

Lots 

city,  common  knowledge  relative  to,  746. 

Lottery 

common  knowledge  as  to,  760. 

Louisiana 

(See  General  Index,  Vol.  IV,  page  4805.) 

Love 

(See  General  Index,  Vol.  IV,  page  4805.) 

Low  Water  Mark 

common  knowledge  as  to,  728. 

Loyalty 

government,  unsworn  statements  to  snow 
to,  2678a. 

Lumber 

common   knowledge  relative  to,   695  n.   2, 
810. 

Lump  Charges 

account  books,  3093. 

Lump  Price 

value,  effect  of,  in  testing,  2175n  n.  10. 

M 
Machinery 

(See  General  Index,  Vol.  IV,  page  4806.) 
experiments  to  show  working  of,  3606. 


Magistrates 

(See  General  Index,  Vol.  IV,  page  4806.) 

Magna  Charta 

writs  procurable  as  of  right,  270d. 

Magnetic  Meridian 

common  knowledge  of  facts  regarding,  838. 

Magnified  Drawings 

use  in  testing  genuineness  of  standard  for 
comparison  of  handwriting,  2269,  2279, 
2280. 

Magnified  Tracings 

use  of,  as  standard  for  comparison  of  hand- 
writing, 2369. 

Magnifying  Glasses 

use  of,  in  comparison  of  handwriting,  2217 
n.  11. 

Blaa 

course  of,  common  knowledge  as  to,  841. 

Mail  Matter 

(See  General  Index,  Vol.  IV,  page  4806.) 

Mails 

corporate  use  of,  for  fraudulent  purposes; 
false  representations,  3493  u.  3. 

Mail  Service 

presumption  of  regularity,  1057. 

Maine 

insanity,  rule  in,  as  to  opinion  of,  by  or- 
dinary observer,  1905. 

malice  in  homocide,  rule  as  to  presumption 
of,  1137e. 

Maintenance 

railroad,  common  knowledge  as  to,  829. 

Major  Premise 

(See  General  Index,  Vol.  IV,  page  4806.) 

Making 

will,  unsworn  statements  of  testator  as  to 
intention,  2654. 

Malice 

(See  General  Index,  Vol.  IV,  page  4806.) 

Malicious  Mischiefs 

character  evidence  in,  3382. 
what  trait  relevant,  3301. 

Malicious  Prosecution 

(See  General  Index,  Vol.  IV,  page  4807.) 

Malpractice 

cross-examination  of  expert,  2538  n.  4. 

Malt  Liquors 

(See  General  Index,  Vol.  IV,  page  4807.) 

Management 

good,  conclusions  of  fact  as  to,  3318. 
vessels,  opinion  by  skilled  witness,  1986. 
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JIanagement,  Unity  of 

(See  General  Index,  Vol.  IV,  page  4807.) 

JTandamus 

certification    of    copies    may   be   compelled 
by,  3466. 

JUanhattan  Cocktail 

knowledge  of  intoxicating  quality  of,  711 
n.  9. 

lUanor 

common  rights  of  tenants,  2803,  2804. 

Jffaniifactnring 

(See  General  Index,  Vol.  TV,  page  4807.) 

Hannfactnring  Enterprises 

state,  common  knowledge  as  to,  738. 

Jtlaps 

(See  General  Index,  Vol.  IV,  page  4808.) 
copies  of,  3475. 

made  under  official  authority  as  a  record, 
3447. 

Marine  Insurance 

expert  evidence  as  to,  2397. 
special  knowledge  as  to,  893. 

Uttarine  Protest 

master  mariner,   3500. 

Jtlarital  Cohabitation 

presumption  of  continuance  of,  1046. 

JSaritime  Cases 

common  knowledge  in,  697. 
opinion  evidence  in,  1833  n.  1. 

Maritime  Laws 

judicial  knowledge  of,  591. 

Maritime  Matters 

(See  General  Index,  Vol.  IV,  page  4808.) 

Market  Reports 

basis  for  estimate  of  market  value,  2099c 
use  of,  859e. 

Market  Value 

(See  General  Index,  Vol.  IV,  page  4808.) 

Marks 

(See  General  Index,  Vol.  IV,  page  4808.) 

Marriage 

(See  General  Index,  Vol.  IV,  page  4809.) 

Marria§fe  Certificates 

excluded    when   no    proof    of    genuineness, 

3359  n.  1. 
proof  of  pedigree,  facts  by,  2951. 

Marriag'e  Registers 

as  evidence  of  marriage,  3444. 
foreign;  copies  of,  3489. 
handwriting,  inferences  as  to,  from  signa- 
tures on,  2210  n.  3. 


Marria.ges 

church  records  of,  3498. 

Married  Women 

parol  evidence  to  show  incapacity  of,  to 
execute  writing,  3558. 

Marshland 

early  allotments,  proved  as  ancient  facts, 
1741a  n.  2. 

Martial  Law 

proclamation  declaring  existence  of,  judi- 
cial knowledge  as  to,  646. 

Maryland 

paternity  from  resemblance,  rule  as  to  es- 
timates of,   2080  n.   2. 

private  boundaries,  rule  in,  as  to  declara- 
tions concerning,  2806. 

Masons 

records  kept  by  lodge  of,  3502. 

Massachusetts 

(See  General  Index,  Vol.  IV,  page  4809.) 

Master  Mariner 

marine  protest  of,  3500. 

Material  Evidence 

(See  General  Index,  Vol.  IV,  page  4809.) 

Material  Facts 

(See  General  Index,  Vol.  IV,  page  4809.) 

Materials 

(See  General  Index,  Vol.  IV,  page  4809.; 

Mathematical  Calculations 

admissions,  1375. 
use  of,  859c. 

Mathematics 

common  knowledge  as  to,  722. 

Matter  of  Evidence 

defined,  86  n.  2. 

Matter  of  Fact 

(See  General  Index,  Vol.  IV,  page  4809.) 

Matter  of  Law 

(See  General  Index,  Vol.  IV,  page  4810.) 

Matter  of  Opinion 

defined,  42,  2372. 
fact,  as  a,  42. 

Maxim 

"  falsus  in  una,  falsus  in  omnibus,"  3741. 

Mayhem 

trial  by  inspection,  151. 

Mayors 

assumption  of  regularity  of  acts  of,  1204. 
proceedings  before,  as  hearsay,  2716. 
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Mead 

judicial  knowledge  of  intoxicating  quality 
of,  711. 

Meadow 

reclamation  of,  estimation  of  cost  of,  3071. 

Meaning 

(See  General  Index,  Vol.  IV,  page  4810.) 

Means 

end,  accomplishing  of,  conclusion  of  fact 
as  to  sufficiency,  2312. 

Means  of  Commnnication 

(See  General  Index,  Vol.  IV,  page  4810.) 

Measurements 

exact,  of  dimensions,  results  of,  given  by 
observer,  2061a  n.  3. 

test  for  genuineness  of  standard  for  com- 
parison of  handwriting,  2280. 

Mechanical  Aids 

handwriting,  standard  of,  testing  by,  2378. 

Meclianical  Devices 

(See  General  Index,  Vol.  XV,  page  4810.) 

Mechanical  Estimates 

by  medical  witnesses,  2000  et  seq. 

Mechanical  Objects 

estimation  of  capability  of,  3053. 

1 ' '       ' 
Mechanical  Occnpations 

entries  in  course  of  business,  3907. 

Mechanic  Arts 

(See  General  Index,  Vol.  IV,  page  4810.) 

Mechanics 

(See  General  Index,  Vol.  IV,  page  4811.) 

Mechanic's  Lien 

account  books  as  proof  of  materials  sup- 
plied, 3110. 

Media  of  Proof 

burden  of  evidence  includes  establishing, 
986. 

Medical  Assistance 

effects  to  procure,  effect  on  spontaneous 
statement,  3018. 

Medical  Books 

hearsa}'  evidence,  3754. 
use  of,  859. 

Medical  Diploma 

what  essential  to  admissibility,  3493. 

Medical  Expert 

(See  Experts.) 

separation  of  witnesses,  application  of  or- 
der to,  194. 

Medical  Jurisprudence 

skilled  witness,  testimony  of  in,  865  n.  2. 


Medical  Knowledge 

state  of,  special  knowledge  as  to,  914. 

Medical  Matters 

(See  General  Index,  Vol.  IV,  page  4811.) 

Medical  Services 

(See  General  Index,  Vol.  IV,  page  4812.) 

Medical  Student 

qualification    as    expert    medical    witness, 

3414  n.  3. 
qualification  of,   as  to  medical  facts,   913- 

Medical  Treatise 

use  of,  for  acquirement  of  common  knowl- 
edge, 859  n.  8. 

Medicated  Liquors 

common  knowledge  of  intoxicating  quality 
of,  717. 

Medicines 

(See  General  Index,  Vol.  IV,  page  4813. )■ 

Melancholy 

self  regarding  opinion  of,  by  ordinary  ob- 
server, 1933. 
unsworn  statements  to  show,  2645. 

Membership 

application  for,  admissions  in,   1364  n.  4. 

Memoranda 

(See  General  Index,  Vol.  IV,  page  4813. > 

admissions  by,  3506. 

death  a  reason  for  receiving,  3504. 

excluded  as  hearsay,  3504. 

inspection  of;   right  of  opponent,  3508n. 

judicial  records.      (See  Judicial  Records.f 

primary  evidence,  3505. 

admissions,  3505. 
refreshing  memory,  3506. 

administrative  necessity  for  use  of,  3506. 

independent  relevancy,  3511. 
res  gestae,  3511. 

present  memory,  3507. 

admissibility  independent  of,  3508. 
probative  relevancy,  3509. 

time  of  making,  3510. 
showing  mutual   agreement  as  to  amount 

due,  3505n. 
stockholders'  meetings,   3495. 

Memorandum  Books 

proof  of  account  in,  3091. 

Memory 

(See  General  Index,  Vol.  IV,  page  4813.) 
refreshing  of  by  memoranda.      (See  Ment- 
oranda;  Refreshing  Memory.) 

Men 

number  of,  estimation  of,  3074. 

Mendacity 

common  knowledge  as  to  habits  of,  768- 
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Mensuration 

common  knowledge  as  to,  723. 

JUental  Angraish 

self-regarding  opinion  of,  by  ordinary  ob- 
server, 1933. 

Mental  Attitude 

of  party  may  be  shown,  1788. 

Mental  Attributes 

presumption  of  regularity  as  to,  1052. 

Mental  Capacity 

(See  Greneral  Index,  Vol.  IV,  page  4813.) 
knowledge   of   physician   as   to   privileged, 
3704. 

Mental  Certainty 

(See  General  Index,  V.ol.  IV,  page  4813.) 

Mental  Character 

presumption  of  continuance  of,  1045. 

Mental  Characteristics 

opinion  by  ordinary  observer  as  to,  1901. 
absent  minded,  1901. 

Mental  Condition 

(See  General  Index,  Vol.  IV,  page  4813.) 
observation  by  tribunal  as  to;  evidence  of- 
forded  by,  3595. 

Mental  Discomfort 

as  inducement  of  confession,  1509. 

Mental  Incapacity 

(See  Children;  Deaf  and  Dumb  Persons; 

Incompetency    of    Witnesses;    Insanity; 

Intoxication. ) 
party  to  writing;   parol  evidence  to  show, 

3558. 

Mental  Operations 

(See  General  Index,  Vol.  IV,  page  4815.) 

Mental  Powers 

inferences,  how  affected  in  weight  by  dif- 
ferences in,  2509. 

Mental  Standard 

handwriting,  must  be  acquired  ante  litem 
motam,  2213. 

Mental  States 

(See  General  Index,  Vol.  IV,  page  4815.) 

Mental  Weakness 

unsworn  statements  to  show,  2641.       ' 
insanity,  2641. 

Mercantile  Agencies 

common  knowledge  as  to,  821. 

Mercantile  Business 

common  knowledge  of  meaning  of  abbrevia- 
tions used  in,  761. 

Mercantile  Services 

estimate  of  value  of,  by  ordinary  observer, 
2137. 


Mercantile  Writings 

(See  General  Index,  Vol.  IV,  page  4818.) 

Merchandise 

(See  General  Index,  Vol.  IV,  page  4818.) 

Merchants 

(See  General  Index,  Vol.  IV,  page  4818.) 

Mercy 

recommendation  to,  as  inducement  for  con- 
fession, 1497. 

Meridian  Lines 

judicial  knowledge  as  to,  651. 

Messages 

executive,  judicial  Iniowledge  as  to,  646. 
wife,  as  a  dying  declaration  to,  2842. 


court,  contempt  by  delaying,  245. 

Metheglin 

judicial     knowledge     as     to     intoxicating 
quality  of,  711. 

Methodist  Episcopal  Church 

common  knowledge  as  to,  774. 

Methods 

(See  General  Index,  Vol.  IV,  page  4818.) 

Mexico 

judicial  knowledge  of  laws  of,  586,  589. 

Michigan 

(See  General  Index,  Vol.  IV,  page  4818.) 

Microscropes 

(See  General  Index,  Vol.  IV,  page  4818.) 

Military  Affairs 

opinion  by  skilled  witness  as  to,  2031a. 

Military  Governors 

orders  of,  judicially  known,  648. 

Military  Officers 

assumption  of  regularity  of  acts  of,  1202b. 

Military  Records 

admissibility  of,  3445. 
British  army;  copies  of,  3489. 

Military  Beservations 

common  knowledge  as  to,  804. 

Military  Tribunals 

right  to  jury  trial  in,  436. 

Milk 

adulteration  of,  expert  evidence  as  to,  2387. 
chemical    analysis    of,    skilled    inferences, 
1964  n.  7. 

Milk  Farm 

value  of,  estimate  of  by  ordinary  observer. 


2130  n.  3. 


Mill 


value  of,  estimate  by  owner,  2149. 
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Miller 

account  books  of,  3136. 

Millwright's  Tables 

common  knowledge  as  to,  733  n.  3. 
court  or  jury  may  consult,  859c. 

Mind 

(See  General  Index,  Vol.  IV,  page  4818.) 

Minerals 

common  knowledge  as  to  wealth  of,  783. 

Mineral  Wool 

common  knowledge  as  to,  765. 

Mining 

(See  General  Index,  Vol.  IV,  page  4818.) 

Mining  Claims 

location  of,  common  knowledge  as  to,  823. 

Mining  Engineering 

special  knowledge  as  to,  886. 

Mining  Bights 

ascertainment  of  extra-lateral,  jury  trial 
for,  433. 

Ministers 

foreign,  judicial  knowledge  of  official  posi- 
tion of,  639. 

Minnesota 

(See  General  Index,  Vol.  TV,  page  4819.) 

Minor  Mental  State 

other  occurrences  to  show,  3240. 

Minor  Premise 

(See  General  Index,  Vol.  IV,  page  4819.) 

Minors 

ap-o  of.  estimate  of,  3045. 

Minntes 

city  council,  construction  of,  question  for 
judges,  131. 

common  council,  as  hearsay,  2760  n.  3. 

of  judicial  records.  (See  Judicial  Rec- 
ords. ) 

Misappropriation 

money,     admission   of,     as     a     declaration 

against  interest,  2774. 
money,   character   evidence   in   prosecution 

for,  3281. 

Misdemeanor 

(See  General  Index,  Vol.  IV,  page  4819.) 

Misleading  Indncements 

(See  General  Index,  Vol.  IV,  page  4819.) 

Misleading  Jury 

(See  General  Index,  Vol.  IV,  page  4820.) 

Misleading  Questions 

to  experts,  3492. 


Misquotation 

evidence,  protection  of  party  from,  529f. 

Misrepresentation 

capacity  for  resisting,  unsworn  statements 
to  show,  2640. 

correction  of,  by  judge,  as  improper  com- 
ment, 399. 

parol  evidence  to  show  writing  induced  by, 
3556. 
application  Qf  rule,  3556n. 

Mission 

pleadings,  1733  n.  8. 

Mississippi 

rule  as  to  presumption  of  malice  in  homi- 
cide, 1137h. 

Missouri 

(See  General  Index,  Vol.  IV,  page  4820.)' 

Mistake 

(See  General  Index,  Vol.  IV,  page  4820.)' 
parol  evidence  to  show,  3567. 
application  of  rule,  3567n. 

Mistress 

proof  that  woman  is,  by  reputation,  3747. 

Mitigating  Circumstances 

as   rebuttal   of   presumption  of   malice   in 
homicide,  1155. 

Mitigation 

(See  General  Index,  Vol.  IV,  page  4831. > 

Mixed  BeTerages 

common  knowledge  of  intoxicating  quality 
of,  711. 

Mixed  Hypothesis 

hypothetical  questions,  2456. 

Mob 

confessions  induced  by,  1563. 
malicious  mischief  may  accompany  rioting 
by,  2592. 

Modesty 

ignorance  to  be  distinguished  from,   1765. 

Modification 

(See  General  Index,  Vol.  IV,  page  4821. > 
writing;  parol  evidence  to  show,  3566. 
application  of  rtile,  3566n. 

Mohammedan  Lands 

assumption  as  to  law  of,  1311. 

Moisture 

ore,  determined  by  an  experiment,  3169. 

Momentum 

common  knowledge  as  to,  703. 

Money 

(See  General  Index,  Vol.  IV,  page  4821.) 
payment    of    may    be    shown    by    parol, 
3583. 
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Moneyed  Institution 

solvency   of,   opinion   by    skilled   observer, 
1963. 

Montana 

statutory  modiflcation  of  rule  of  compari- 
son cf  hands,  2252. 

Months 

common  knowledge  aa  to,  704,  728. 

Moon 

(See  General  Index,  Vol.  IV,  page  4821.) 

Moonlight 

duration  of,  common  knowledge  as  to,  728. 

Mooring 

vessel,    opinion   of   skilled    witness    as   to, 
1986. 

Moral  Attitude 

party  may  be  shown,  1788. 

Moral  Attributes 

presumption  of  regularity  as  to,  1052. 

Moral  Certainty 

incorporation  of  logic,  1740. 

Moral  Character 

presumption  of  continuance  of,  1045. 
want  of  chastity,  1045. 

Moral  Inducement 

for  confession,  1516-1520. 

Moral  Insanity 

expert  evidence  as  to,  2416  n.  6. 

Morality 

inferences  as  to,  from  phenomena,  1844. 

Moral  Jfature 

(See  General  Index,  Vol.  IV,  page  4821.) 

Moral  Qualities 

(See  General  Index,  Vol.  IV,  page  4822.) 

Morals 

impairment  of  public,  as  ground  for  exclud- 
ing public  from  court  room,  186. 

Moral  Sense 

effect  on,  of  appearances,  witness  may  not 
state,  1844  n.  2. 

Moral  Uniformity 

probative  force  of  induction,  1732b. 

Morphine 

(See  General  Index,  Vol.  IV,  page  4822.) 

Mortality  Tables 

(See  General  Index,  Vol.  IV,  page  4822.) 

Mortgage 

(See  General  Index,  Vol.  IV,  page  4822.) 
(See  also,  Private  Writings.) 
copies  of  record  of.      (See  Copies;  Deeds; 
Official  Registers,  Papers  and  Writings.) 


Mortgage  —  cont'd. 

copy  of  record  of;  statute,  3481. 
original  must  be  authenticated,  3513. 
parol  evidence  rule  applied  to,  3548n. 
parol   evidence  to   identify  subject  matter 

of,  3565n. 
parol    evidence    to    interpret    or    explain, 

3559n. 
real  transaction  may  be  shown,  3564n. 

Mother 

pedigree  declarations  as  to  relationship  of, 
2934. 

Mother-in-Law 

pedigree    declarations    as    to    relationship, 
2934. 

Motion 

(See  General  Index,  Vol.  IV,  page  4822.) 

Motive 

(See  General  Index,  Vol.  IV,  page  4822.) 

Motive  Power 

street  railways,  change  in,  common  knowl- 
edge aa  to,  837. 

Motormen 

(See  General  Index,  Vol.  IV,  page  4822.) 

Mountain  Banges 

common  knowledge  aa  to,  735. 

Mountains 

common  knowledge  as  to,  739. 

Mourning  Ring 

inscription  of,  as  showing  pedigree  facts, 
2958. 

Movements 

(See  General  Index,  Vol.  IV,  page  4823.) 

Mud 

opinion  of  ordinary  observer  as  to  effect 
of,  1884. 

Mulier 

operation    of    presumption    of    legitimacy, 
1089a  n.  8. 

Municipal  Agents 

acquiescence  by  silence,  1419. 
admissions  by,  when  receivable,  3032. 

Municipal  Bonds 

common  knowledge  as  to,  834. 

Municipal  Corporations 

(See  General  Index,  Vol.  IV,  page  4833.) 

Municipal  Council 

assumption  of  regularity  of  acta  of,  1204a. 

Municipal  Courts 

judicial  Icnowledge  as  to,  665. 
seal  of  foreign,  689. 
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Municipal  Law 

other  occurrences  to  show,  3188. 

Municipal  Officers 

assumption  of  regularity  of  acts  of,  1204. 

Municipal  Ordinances 

(See  Ordinances.) 

jury  trial  in  prosecution  for  violation  of, 

452. 
presumption   of  knowledge   of,   1169a. 

Municipal  Records 

admissibility  of,  3446. 
facts  provable  by,  3446. 
amount  due  for  gas,  3446. 
change  of  grade,  3446. 
estimates  by  city  engineer,  3446  n.  9. 
location  of  streets,  3446. 
passage  of  an  ordinance,  3446. 
report  of  board  of  public  works,  3446. 
report  of  finance  committee,  3446  n.  3. 
resolution  of  board  of  health,  3446. 

Municipal  Be^Iations 

(See  General  Index,  Vol.  IV,  page  4833.) 

Mural  Inscriptions 

pedigree  declarations,  as,  3951  n.  9. 

Museum  Curiosities 

estimate  of  value  of,  by  skilled  observer, 
3155. 

Mutes 

(See     Deaf     and     Dumb     Persons;     Deaf 

Mutes. ) 
right    of    party    to    substituted    mode    of 
communication,  350,  355. 

Mutilated  Book 

use  of,  as  admissions,  1357. 

Mutilated  Instrument 

parol   proof   of,   quantum  of   evidence   re- 
quired, 1009. 

Mutilation 

(See  General  Index,  Vol.  IV,  page  4833.) 

Mutual  Mistake 

parol  evidence  to  show,  3567. 
application  of  rule,  3567  n. 

Mutual  Relations 

opinion  of  ordinary  observer  as  to,  1857. 

If 

Names 

(See  General  Index,  Vol.  IV,  page  4833.) 

Narcotics 

confession  induced  by,  1493. 
influence  of,  opinion  of  ordinary  observer, 
1850. 

Narrative  Statements 

(See  General  Index,  Vol.  IV,  page  4823.) 


Nation 

(See  General  Index,  Vol.  IV,  page  4824.) 

National  Conventions 

common  knowledge  as  to  powers  of,  773. 

National  Courts 

(See  General  Index,  Vol.  IV,  page  4834.) 

Nationality 

pedigree  declarations  as  to,  3939. 

National  Political  Parties 

common  knowledge  as  to,   799. 

National  Statutes 

judicial  knowledge  of,  by  state  courts,  604. 

Natural  Features 

(See  General  Index,  Vol.  IV,  page  4834.) 

Natural  Ga- 

(See  Geueiul  Index,  Vol.  IV,  page  4834.) 

Natural  History 

special  knowledge  as  to,  909. 

Natural  Occurrences 

causation  in  connection  with  estimates  as 

to,  3055. 
application  of  force,  2056. 

Natural  Order 

events   assumed,   1197. 

Natural  Uniformity 

probative  force  of  induction,  1732a. 

Nature 

(See  General  Index,  Vol.  IV,  page  4824.) 

Nautical  Records 

admissions  in,  3501. 

log    book    prima   facie    evidence;    statute, 

3500. 
marine  protest  of  master  mariner,  3500. 

Naval  Records 

admissibility  of,  3445. 

Naval  Stores 

manufacture  of,  common  knowledge  as  to, 
833. 

Navigability 

rivers,  common  knowledge  as  to,  740. 
streams,  opinion  of  skilled  witness  as  to, 
1987. 

Nebraska 

statutory  modification  of  rule  of  compari- 
son of  hands,  3353. 

Necessaries 

for  infant,  common  knowledge  as  to,   695 
n.  3. 

Necessity 

(See  General  Index,  Vol.  IV,  page  4835.)     ; 
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Negative  Allegations 

burden  of  proof  as  to,  949. 
criminal  eases,  960. 

Neg'atiTe  Evidence 

(See  General  Index,  Vol.  IV,  page  4826.) 

Negative  Facts 

(See  Generaljndex,  Vol.  IV,  page  4836.) 

Negative  Inferences 

opinion  of   insanity  by  ordinary  observer, 

1908. 
ordinary  observer,  1842. 

Negligence 

(See  General  Index,  Vol.  IV,  page  4837.) 

Negotiable  Instruments 

(See  General  Index,  Vol.  IV,  page  4837.) 
(See   Checks;  Commercial  Paper;  Notes.) 

Negotiable  Securities 

handwriting,  inferences  as  to,  based  on  use 
in,  3313. 

Negro  Blood 

proportion  of,  in  person,  opinion  of  medi- 
cal witness,  3015. 

Negroes 

common  knowledge  of  inferiority,  769. 
competency  of,  as  witnesses,  3676. 
witnesses,  common  knowledge  as  to  unre- 
liability of,  768. 

Neighborhood 

defined,  3113  n.  3. 

Neighbors 

pedigree  declarations  by,  3916. 
private    boundaries,    judicial    assumptions 
as  to  knowledge  of,  regarding,  3795. 

Nephew 

pedigree  declarations  as  to  relationship  of, 
S936. 

Nervous 

condition,    opinion    of    ordinary    observer, 
1850. 

Nervous  Disorders 

opinion  of  medical  witness"  as  to,  1994. 

Nervousness 

self-regarding  opinion  of,  by  ordinary  ob- 
server, 1933. 

Nervous  System 

causation  in  reference  to,  expert  evidence 
as  to,  3420. 

New  Hampshire 

(See  General  Index,  Vol.  IV,  page  4828.) 

New  Jersey 

shop  book  rule  in,  3055. 
statutory  modification  of  rule  of  compari- 
son of  hands,  2354. 


Newspaper  Reporters 

contempt  of  court  by,  331. 

Newspapers 

(See  General  Index,  Vol.  IV,  page  4838.) 
advertisements    in;    original    must   be    au- 
thenticated, 3513. 

New  Trials 

(See  General  Index,  Vol.  IV,  page  4838.) 

New  York 

(See  General  Index,  Vol.  IV,  page  4838.) 

New  York  City 

common  knowledge  of  course  of  mail  in, 
696  n.  8. 

common  knowledge  of  history  of  develop- 
ment of  elevated  railroads,  806. 

Next  Friend 

admission  by,  1319. 

Niece 

pedigree  declarations  as  to  relationship  o., 
3936. 

Nods 

as  dying  declarations,  3843. 

Noise 

in  courtroom,  as  contempt  of  court,  205. 

Nominal  Parties 

(See  General  Index,  Vol.  IV,  page  4838.) 

Non-access 

husband  to  wife;  neither  can  testify  to, 
3656. 

Non-Actor 

(See  General  Index,  Vol.  IV,  page  4829.) 

Nonage 

trial  by  inspection,  151. 

Non-existence 

of  facts  not  to  be  certified  to,  3470. 

Non-fungiWe  Things 

(See  General  Index,  Vol.  IV,  page  4829.) 

Non-residence 

proof  of  negative  fact  of,  1758  n.  4. 

Non-resident  Witness 

estimates  of  value,  2113  n.  6. 

Nonsuit 

motion  for,  distinguished  from  demurrer 
to  evidence,  140. 

Northampton  Mortality  Tables 

use  of,  859c. 

North  Carolina 

(See  General  Index,  Vol.  IV,  page  4829.) 

Norway 

judicial    knowledge   of   unwritten   law    of 
589.  ' 
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Notaries  Public 

(See  General  Index,  Vol.  IV,  page  i839.) 

Notches 

on  stick,  as  an  account,  3105. 

Note-Books 

hearsay   evidence,   S756. 

Noted  Buildings 

location  of,  in  city,  common  knowledge  as 

to,  748. 

Notes 

(See  Commercial  Paper.) 
best  evidence  rule  applied,  3570  n. 

Notice 

(See  General  Index,  Vol.  IV,  page  4829.) 
opponent  to  produce  writing,  3585. 
necessity  of,  3585. 

denial  by  opponent  of  possession,  3583. 

document  in  court,  3585. 
presumption  as  to  notice,  3585. 
purpose  of,  3585. 
requirements  as  to,  3585. 
residing    at    place    distant    from    trial, 

3585n. 

Notice  of  Dishonor 

due   diligence  in  giving,  certainty  of  law, 

150. 
reasonable  time,  question  of  law  or  fact, 

122. 

Notice  of  Loss 
fire  insurance;  best  evidence  rule  applied, 
3570  n. 

Notices 

obituary,  admissions  in,  1371. 

Notice  to  Quit 

necessity  of  offering  entire  notice,  502. 

Notoriety 

facts,   as  affecting  common  knowledge  of, 

699-701. 
possession  of  money,  not  a  fact  of,  1759 

n.  1. 

Novation 

failure  to  answer  account,  1411  n.  2. 

Nuisances 

damages  caused  by,  conclusions  as  to,  2334 

n.  1. 
value  of  real  estate,  effect  on,  3158  n.  13. 

Nul  Tiel  Record 

trial  by  inspection,   152. 

judgment  of  sister  state,  153. 

Number 

(See  General  Index,  Vol.  IV,  page  4839.) 
subscribing  witnesses  required,  3517. 


Numbering' 

houses,  common  knowledge  as  to,  747. 
towns,  common  knowledge  as  to,  750. 

Nuncupative  Will 

quantum    of    evidehce    required    to    show, 
1014. 

secondary  evidence,  proof  of,  by,  340  n.  6. 
• 
Nurses 

(See  General  Index,  Vol.  IV,  page  4830.) 
communication     made     to,     as     privileged, 

3703. 
entries  by,  on  hospital  register  as  hearsay, 
3509. 


Oath 

(See  General  Index,  Vol.  IV,  page  4830.) 
nature  of,  3633. 

Obedience 

to  directions  of  judge,  313-226. 

Obituary  Notices 

admissions  in,  1371. 

Object 

conclusion   regarding  sufficiency   of   means 

to,  2312. 
conduct,     opinion     of     ordinary     observer, 

1858. 

Objection 

want    of    formality    in    authentication    of 
copy;  time  of  making,  3473  n.  1. 

Objectionable  Language 

as  contempt  of  court,  308. 

Objective 

law  of  the,  eliminating,  17181. 

Objective  Facts 

(See  General  Index,  Vol.  IV,  page  4S30.) 

Objective  Inferences 

deliberative,    may   be   shown    on   rebuttal, 

3545  n.  2. 
function  of  court  and  jury,  1762. 

Objective  Reality 

adaptation    of    deliberative    inferences    to, 
1781. 

Objective  Relevancy 

(See  General  Index,  Vol.  IV,  page  4831.) 

Objective  Symptoms 

defined,  1996  n.  3. 

expert  evidence  as  to,  2425  n.  3. 

Obligations 

fungible,  defined,  2099  n.  4. 

Obscenity 

courtroom,    use    of,    in,    as    contempt    of 

court,  307. 
other  offenses  to  show  intent,  3337. 
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ObserTation 

(See  General  Index,  Vol.  IV,  page  4831.). 

Obserrers 

experts  contrasted,  1950,  2107  n.  14,  23Slf. 

Occupation 

property  as  a  homestead,  unsworn   state- 
ments as  to  intention,  3654  n.  2. 

Occurrences 

mental  state  shown  hy  other,  1741e  n.  18. 

Odors 

eilect  of  offensive,  upon  human  body,  com- 
mon knowledge  as  to,  770. 

Offenses 

(See  General  Index,  Vol.  IV,  page  4831.) 

Offer  of  Judgment 

offer  of  compromise  distinguished,  1441. 

Offers 

(See  General  Index,  Vol.  IV,  page  4831.) 

Office 

(See  General  Index,  Vol.  IV,  page  4832.) 

Office  Copies 

(See  CJopies  and  Transcripts.) 

Officers 

(See  General  Index,  Vol.  IV,  page  4832.) 

Officers'  Returns 

admissions  in,  1372. 

Official  Admissibility 

meaning  of  phrase,  1750. 

Official  Bond 

execution   denied;   effect  on   admissibility, 

3360  n.  1. 
necessity   of   offering   complete   record   of, 

507. 

Official  Business 

presumption  of  regularity  as  to,  1057. 

Official  Decisions 

use   of,   to   acquire  judicial  knowledge   of 
foreign  law,  636. 

Official  Documents 

(See  General  Index,  Vol.  IV,  page  4833.) 

Official  Duty 

witness  engaged  in,  as  ground  for  produc- 
tion of  former  evidence,  1645. 

Official  Papers 

admissions  in,  1372. 

Official  Proceeding's 

(See  General  Index,  Vol.  IV,  page  4833.) 

Official  Records 

examination    of,    by    judge,    to    ascertain 
facts   commonly  .known,  853. 


Official  Registers 

entries  made  in  course  of  business,   2876, 
2898. 

Official  Registers,  Papers  and  Writings 

administrative  requirements,  3425. 
best  evidence  rule,  3581. 
copies  and  transcripts,  3461. 

administrative  requirements,   3482. 
copy  of  a  copy,  3463. 
foreign  records,  3489. 
land  oflBce  records,  3475. 

administrative  requirements,   3477. 
oflBcial  letters,  3476. 
mode  of  proof,  3464. 
certified  copies,  3466. 

authentication,  mode  and  sufBciency 
of,  3473. 
statutory    provisions     controlling, 
8474. 
statute   respecting   record   unconsti- 
tutional, 3467. 
who  may  certify,  3468. 

identification  of  certifying  ofScial, 

3469. 
limitations  on  power,  3470. 
instances,  3471. 

must  be,  to  matter  properly  of 
record,  3472. 
statutory  provisions,  3464. 

statutes  not  exclusionary,  3465. 
ordinances,  3478. 
other  states,  3486. 
records  of  private  writings,  3483. 
relevancy   essential,   3487. 
records  of  private  writings,  3479. 
administrative  requirements,   3482. 
execution    according    to    law    neces- 
sary, 3483. 
seal;   requirement  as  to,  3484. 
place  of  record,   3485. 
record  must  be  axithorized,  3482. 
early  established  rule  in  New  England 

states,  3480. 
statutory  provisions,  3481. 
particular   documents,   3429. 
appraisals,  3439. 
birth  registers,  3430.  • 
bond  registers,  3431. 
certificates  by  public  officials,  3433. 
administrative  requirements,  3433. 
by  deputies  or  clerks  in  name  of  prin- 
cipal, 3434. 
clerks  of  courts;  records  kept  by,  3435. 
county  records,  3436. 
death  registers,  3437. 
election   certificates,   registry   lists,    etc., 

3438. 
Federal  official  records,  3439. 
inventories,   3440. 
land  records  of  grants  and  patents,  3441. 

identification  necessary,  3443. 
letters  of  an  official  character,  3443. 
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Official  Registers,  Papers  and  Writings  — 

cont'd. 

marriage  registers,  3444. 

military  and  naval  records,  3445. 

municipal  records,  3446. 

naval  records,  8445. 

oflBcial  maps,  3447. 

post  oflfice  records,  3448. 

prison  records,   3449. 

school  records,  3450. 

sheriff's  books  and  records,  3451. 

state  official's  records,  3452. 

surveyor's  records,   3453. 

tax  books,  etc.,  3454. 

as  evidence  of  value,  3455. 

tovpn  officials'  records,  3456. 

weather  records,   3457. 

writings  of  record,  conveyances,  3458. 
statutes   controlling,   3459. 

administrative    requirements,    3460. 
particular  purpose,  where  kept  for,  3427. 
self-serving  entries,  3428. 
statute,  absence  of,  as  to,  3426. 

Official  Relations 

presumption  of  continuance  of,  1040. 

Official  Statements 

(See  General  Index,  Vol.  IV,  page  4833.) 

Official  Stenographers 

proof  of  former  evidence  by,  1703. 

Ohio 

bloodhounds,  rule  as  to  use  of,  1760. 
medical  witnesses,  rule  as  to  opinions  of, 
3413  n.  3. 

Oil 

uncertainty  of,  common  knowledge  as  to, 
719. 

Okolihoa 

common  knowledge  as  to  intoxicating  qual- 
ity of,  709. 

Oleomargarine 

(See  General  Index,  Vol.  IV,  page  4833.) 

Omnia  Contra  Spoliatorem 

(See  General  Index,  Vol.  IV,  page  4833.) 

Omnibuses 

common  knowledge  of  use  of,  847. 

Opaqueness 

of  solid  matter,  common  knowledge  as  to, 
706. 

Opening 

railroads,    common  knowledge   of   date  of, 
796. 

Opening  and  Closing 

(See  General  Index,  Vol.  IV,  page  4834.) 

Opening  Case 

motion  to  direct  verdict  on,  401. 


Opening  Case  —  cont'd. 

remarks   by    attorney,    as   judicial   admis- 
sions, 1376  n.  7. 

Opening  Judgment 

no   right   to   jury   trial   upon   applicatioih 
431. 

Operation 

(See  General  Index,  Vol.  IV,  page  4834.) 

Operation  of  Undne  Inflnence 

other  occurrences  to  show,  3241. 

Operators 

railroad,    competency    of,    expert    opinion, 
3443. 
opinion  of  skilled  witness,  2038  n.  11. 

Opiates 

dying   declaration   by   person   under   influ- 
ence of,  3827  n.  1. 

Opinion 

certifying  official  not  to  give,  as  to  what 
record   contains,   3470. 
land  office  records,  3477. 

Opinions 

(See  General  Index,  Vol.  IV,  page  4834.) 

Opponent 

(See  General  Index,  Vol.  IV,  page  4841.) 

Opportunity 

accused  to  commit  crime,  other  oflFenses  to 

show,  3259. 
conclusion  of  fact  as  to  sufficiency  of,  2313. 

Optional  Admissibility 

(See  General  Index,  Vol.  IV,  page  4841.) 

Oral 

(See  General  Index,  Vol.  IV,  page  4841.) 

Oral  Admissions 

(See  General  Index,  Vol.  IV,  page  4841.) 

Oral  Contracts 

(See  General  Index,  Vol.  IV,  page  4842. > 

Oral  Evidence 

comment  by  judge  as  to,  295. 
may  be  secondary,  468. 

Oral  Statement 

(See  General  Index,  Vol.  IV,  page  4842.> 

Ordeal 

(See  General   Index,  Vol.  IV,  page  4842.)' 

Order 

proving  preliminary  facts,  1760  n.  7. 

Order  Books 

proof  of  account  in,  3085. 

Order  of  Arrest 

jury  trial,  no  right  to  upon  application  to 
vaoate,   4.^0. 
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Order  of  Events 

(See  General  Index,  Vol.  IV,  page  4843.) 

Order  of  Stages 

(See  General  Index,  Vol.  IV,  page  4842.) 

Order  of  Topics 

(See  General  Index,  Vol.  IV,  page  4842.) 

Orders 

admissions  in,  1364  n.  4. 

appeals  from,  burden  of  proof  on,  955. 

Orders  in  Council 

judicial  knowledge  as  to,  652. 

rules    of   navigation   under,   knowledge   as 

to,   784. 

Ordinances 

(See  General  Index,  Vol.  IV,  page  4843.) 

copies  of,  3478. 

necessity  of  authentication,  3366. 

statutes  affecting  mode  of  proof,  3367. 
requiring  keeping  of  record  or  journal, 

3367. 
as  to  admission  in  evidence  of  bound 
volumes,  3368. 

Ordinary  Observers 

(See  General  Index,  Vol.  IV,  page  4843.) 

Ore 

moisture  in,  determined  by  experiment, 
3169. 

Oreg'on 

(See  General  Index,  Vol.  IV,  page  4843.) 

Organization 

corporation   may   be   shown   by   books   of, 

3491. 
county,  common  knowledge  as  to  date  of, 

743,  802. 
courts,  judicial  knowledge  concerning,  664. 

Original  Docnments 

effect  of  loss  of,  on  proof  of  handwriting, 
2199  n.  17. 

production  of,  required  for  proof  of  hand- 
writing, 2271. 

Original  Writing 

(See  Private  Writings.) 

Other  Offenses 

(See  General  Index,  Vol.  IV,  page  4844.) 

Other  States 

assumption  as  to  law  of,  1211  et  seq. 

Ouster 

agents,  declarations  by,  1348. 

Outcries 

deceased,  proof  of,  as  part  of  the  res  gestae 
in  a  criminal  case,  2593  n.  5. 

Overflowing 

effect  on  value  of  real  estate,  2158. 
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Overseers  of  Poor 

records  and  books  kept  by,  3456. 

Owner 

(See  General  Index,  Vol.  IV,  page  4844. > 

Ownership 

(See  General  Index,  Vol.  IV,  page  4844.) 
of  property  may  be  shown  by  parol,  3583. 

Oyant  et  Voyant 

witness  must  be,  486. 

Oyer 

pleading,  rule  of  in,  482. 


Faclcing 

goods,  common  knowledge  as  to,  840. 

Fain 

(See  General  Index,  Vol.  IV,  page  4845.) 

Painting 

(See  General  Index,  Vol.  IV,  page  4845.) 

Pamphlets 

issued  by  government  officials,   3439. 

Paper  Currency 

common  knowledge  of  value  of,  725. 

Papers 

(See  General  Index,  Vol.  IV,  page  4845.) 

Paralysis 

opinion  of  ordinary  observer,  1850. 

Pardon 

(See  General  Index,  Vol.  IV,  page  4845.) 
effect   of,    on   competency   of   witness    con- 
victed of  crime,  3666. 

Parentage 

(See  General  Index,  Vol.  IV,  page  4845.) 

Parents 

bodily   sensations,   evidence   of    as   to   un- 
sworn statements  of,  2625. 
legitimacy,  statements  by  to  prove,  2932. 

Parish 

(See  General  Index,  Vol.  IV,  page  4845.) 

Parliament 

judicial  knowledge  of  course  of  pro  ceedinga 
in,  662. 

Parliamentary  Hearings 

proceedings  upon,  as  hearsay,  2716. 

Parol 

gift  of  lands,  quantum  of  evidence  required 
to  show,  1014. 

Parol  Contract 

(See  General  Index,  Vol.  IV,  page  4845.). 

Parol  Evidence 

(See  General  Index,  Vol.  IV,  page  4845.) 
(See  Parol  Evidence  Rule.) 
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ffarol  ETidence  Eule 

general  statement  of,  3548. 
private  documents,  3549. 
consideration,  3551. 

when    evidence    admissible     to     show, 
3551. 
exceptions,  3553. 

collateral   agreements;   instrument  in- 
,  complete,  3553. 

delivery     incomplete     or     conditional, 

3554. 
duress,  3555. 
fraud    or    fraudulent    representations, 

3556. 
illegality,   3557. 
incapacity,   3558. 

interpretation    and   explanation,   3559. 
evidence  admissible  for  purposes  of, 
3559. 
what  evidence  is  admissible,  3560. 
usage,  3561. 

words    of    doubtful    meaning, 
3563. 
parties,  3563. 

identification,  3563. 
real    transaction    may   be    shown, 

3564. 
subject  matter  not  clear,  3564. 
evidence  for  purpose  of  identi- 
fication, 3565. 
modification    or    rps(iission    subsequent 

to  execution,  3566. 
mutual  mistake,  3567. 
unauthorized  signing,  3568.       • 
public  records,  3569. 
Porto  Eico;   rule  applies  in,  3548. 

Partial  Explanations 

part  of  the  res  gestae,  2587. 

Particular  Facts 

(See  General  Index,  Vol.  IV,  page  4846.) 

Particular  Knowledge 

defined,  570. 

judicial  knowledge  distinguished,  570. 

Parties 

(See  General  Index,  Vol.  IV,  page  4846.) 
parol  evidence  to  identify  writings,   3563. 

Partners 

(See  General  Index,  Vol.  IV,  page  4846.) 

Partnersliip 

(See  General  Index,  Vol.  IV,  page  4846.) 
existence  of  may  be  shown  by  parol,  3583. 
parol  evidence  rule  applied  to  agreements 
of,  3548n. 

Partnersliip  Books 

admissions  in,  1363. 

Pass  Boolis 

(See  General  Index,  Vol.  IV,  page  4846.) 


Passengers 

railroad,  as  skilled  witnesses  in  operation 
of  road,  2038  n.  1. 

Passenger  Service 

railroad,  common  knowledge  as  to,  832. 

Passenger  Transportation 

special  knowledge  as  to,  924. 

Passion 

heat    of,    as    rebuttal    of    presumption    of 
malice  in  homicide,  1155. 

Pasteur  Institute 

records  of  investigation,  entries  in  course 
of  business,  2885  u.  2. 

Pasturage 

season  of,  knowledge  as  to,  703  u.  3. 
value  of,  estimate  of,  by  ordinary  observer, 
2130  n.  3. 

Patent  Cases 

common  knowledge  in,  697. 
special  knowledge  in,  878. 

Patent  Medicines 

intoxicating  quality  of,  common  knowledge 

of,  716,  717. 
notorious  facts  concerning  sale  of,  840. 

Patent  Office 

judicial  knowledge  of  regulations  of,  653. 

Patents 

(See  General  Index,  Vol.  IV,  page  4846.) 

(See  Land  Office  Records.) 

certificate  that  issued,  rejected,  3471. 

Paternity 

(See  General  Index,  Vol.  IV,  page  4846.) 
observation  by  tribunal  as  to;  evidence  af- 
forded by,  3600. 

Patient 

(See  Physician  and  Patient.) 

subjective  symptoms  of,  based  on  hearsay, 

2708. 
unsworn   statements   of,  to  show  basis  of 

opinions,  2624. 

Paupers 

(See  General  Index,  Vol.  IV,  page  4847.) 

Payements 

laying  of,  common  knowledge  as  to,  823. 
materials    for,    common   knowledge    as    to, 
816. 

Pay  Checks 

identification  of,   opinion   of  ordinary  ob- 
server, 1872. 

Payments 

(See  General  Index,  Vol.  IV,  page  4847.) 
attendance  of  witnesses,  3626. 
experts,  3627. 
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Payments  —  cont'd. 

opinions   of;    extra   compensation   for, 
3628. 
prevailing  view,  3630. 
statutes,   3630. 
services  performed  by,  apart  from  tes- 
tifying, 3637. 

Peace 

declaration   of,   judicial   knowledge  as 'to, 
646. 

Peach  Brandy 

common  knowledge  of  intoxicating  quality 
of,  711  n.  5. 

Pecnliarity 

logic  in  evidence,  1724. 

Pecuniary  Interest 

declarations    against    interest,    2769    n.    3, 
2774. 

Pecuniary  Beward 

inducement  for  confession,  1502. 

Peddlers 

account  books  of,  3136. 

Pedigree 

(See  General  Index,  Vol.  IV,  page  4847.) 

Pedigree  Records 

animals  by,  proof  of  pedigree  of,  2966. 
use  of,  by  judge  or  jury,  859f. 

Peine  Forte  et  Dure 

authority  for,  270d. 
practice  under,  270d. 

Penalties 

(See  General  Index,  Vol.  IV,  page  4849.) 

Pencil 

entries  in  account  book,  3087  n.  1. 

Pendency  of  Suit 

necessity    of    offering   complete    record    to 
show,  513. 

Pennsylyania 

(See  General  Index,  Vol.  IV,  page  4849.) 

Pens 

documents,   phenomena  of,   use  of,   as  to, 
2185  n.  14. 

Percentages 

damages,  of  loss  in  estimate  of,  2333  n.  1. 

Perception 

(See  General  Index,  Vol.  IV,  page  4849:) 

Perception,  ETidence  by 

(See  Evidence  hy  Perception.) 

Perfect  Induction 

(See  General  Index,  Vol.  IV,  page  4849.) 

Performance 

(See  General  Index,  Vol.  TV,  page  4849.) 


Period 

gestation,  common  knowledge  as  to,  770. 

Perjury 

(See  General  Index,  Vol.  IV,  page  4849.) 

Permanence 

(See  General  Index,  Vol.  IV,  page  4850.) 

Permission 

see   wife,   as   inducement    for    confession, 
1514. 

Personal  Conduct 

conclusion  of  witness  as  to,  3453  n.  1. 

Personal  Evidence 

(See  General  Index,  Vol.  IV,  page  4850.) 

Personal  Facts 

proof  of,  by  reputation,  2745,  2747. 

Personal  Friends 

admissions  by,  1341. 

Personal  Injuries 

(See  General  Index,  Vol.  IV,  page  4850.) 
(See  Physical  Injuries.) 

Personal  Interest 

facts  of,  proof  of,  by  reputation,  3747. 

Personality 

witness,  not  ground  of  exclusion,  1748  n.  6. 

Personal  Knovrledge 

hearsay  contrasted,  1760  n.  3. 

Personal  Property 

(See  General  Index,  Vol.  IV,  page  4850.) 

Personal  Relations 

presumption  of  continuance  of,  1046. 

Personal  Status 

(See  General  Index,  Vol.  IV,  page  4850.) 

Person,  Offenses  Against 

other     occurrences,     admissibility     of,     on 
prosecution  for,  3334. 

Persons 

(See  General  Index,  Vol.  IV,  page  4851.) 

Perversions 

testimony  in  hypothetical  questions,   3492. 

Petition 

discharge   in  bankruptcy,    as   hearsay   evi- 
dence, 2758  n.  7. 

Petty  Assize 

defined,  270e. 

institution  of  the  jury,  270c,  370f. 

Phenomena 

varying,  admissibility  of,  3174. 
similar  accidents,  3175. 

Phenomena  of  Life 

(See  General  Index,  Vol.  IV,  page  4851.) 


5808 


liN'DEX.     (References  are  to  sections.) 


Vol.  I,  §  1  to  929.   Vol.  2,  §  930  to  170S.   Vol.  3,  §  1709  to  2573.  Vol.  4,  §  2574  to  3333.   Vol.  5,  §  3354  to  37G1. 


Philippine  Insurrections 

common  knowledge  of,  789. 

Fliillipines 

similar    services,    rule    in   the,    as   to    the 
effect  of,  2175r  u.  1. 

Phonograph 

evidence  by,  765  n.  5. 

Photographs 

(See  General  Index,  Vol.  IV,  page  4851.) 

Photogi-aphy 

(See  General  Index,  Vol.  IV,  page  4851.) 

Plirases 

(See  General  Index,  Vol.  IV,  page  4851.) 

Physical  Attributes 

presumption  of  regularity  as  to,  1050. 

Physical  Conditions 

(See  General  Index,  Vol.  IV,  page  4852.) 

Pliysical  Development 

child,  opinion  of  ordinary  observer,  1846. 

Physical  Discomfort 

inducement  of  confession,  1509. 

Physical  Examination 

presumption  against  party  refusing  to  sub- 
mit to,  1076. 

riivsicftl  Fflcts 

(See  General  Index,  Vol.  IV,  page  4853.) 

« 
Physical  Health 

witness,  opinion  as  to,  1843. 

Physical  Incapacity 

(See  General  Index,  Vol.  IV,  page  4852.) 

Physical  Inferences 

(See  General  Index,  Vol.  IV,  page  4852.) 

Physical  Injuries 

exhibition  of  to  tribunal,  3596. 

compulsory    submission   to   examination, 
3597. 
exercise  of  power  by  presiding  judge, 

3598. 
facts  established  by  majority  doctrine, 

3599. 
voluntary  exhibition ;  eilect  of  on  right 
to  order,  3597. 
relevancy  essential,  3596. 
experiments  to  show  extent  of,  3606. 
other  exhibitions  in  actions  for,. 3601. 
clothes  and  articles  worn  by  injured  per- 
son, 3601. 
information  of  physician  as  to  privileged, 
3704. 

Physician  and  Patient 

privileged   communications   between,    3701. 
privilege  is  of  statutory  origin,  3701. 
corporation  physician,  3703. 
deatli  of  patient;   effect  of,  3701. 


Physician  and  Patient  —  cont'd. 
matters  excluded,  3704. 
matters  not  excluded,  3705. 
source     of     physician's     information, 

3702. 
what  persons  communications  may  be- 

made  to,  3703. 
statutes  as  to,  not  designed  to  protect 

crime  or  criminals,  3705. 

Physicians 

(See  General  Index,  Vol.  IV,  page  4853. > 
(See  Physician   and  Patient;  Privileged 

Communication. ) 
entries  by,  on  hospital  register  as  hearsay, 

3509. 

Physician's  Certificates 

hearsay  evidence,  as,  2756  n.   1. 

Physiological  Facts 

(See  General  Index,  Vol.  IV,  page  4854. > 

Physiological  Inferences 

opinion  of  ordinary  abserver  as  to,  1890. 
mental  states,  1928. 

Physiology 

special  knowledge  as  to,  884. 

Pictures 

inferences  from  observation  as  to  resembl- 
ance of,  2034. 

Ping  Pong 

common  knowledge  as  to,  775. 

Pipe  Lines 

taking  land  for,  efJect  upon  value,  2158. 
taking     property    for,     conclusion     as     to 
amount  of  damages,  2333. 

Pipes 

condition  of  gas  in,  common  Imowledge  as^ 
to,  719. 

Place 

recording  private  writing;   requirement  as 

to,  3485. 
unsworn   statements  to  identify,   2637. 

Place  of  Birth 

(See  General  Index,  Vol.  IV,  page  4854.)- 

Plaintiff 

(See  General  Index,  Vol.  IV,  page  4854.) 

Plans 

(See  General  Index,  Vol.  IV,  page  4854. > 

Planters 

account  books  of,  3136. 

Planting 

time  of,  common  knowledge  as  to,  703  n.  2, 
772,  811. 

Plants 

cause  of  di^cnse  of,  opinion  of  ordinary  oU- 
.servcr,  1S82. 
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Plants  —  cont'd. 

injuries    to,    opinion   of   (slcilled    observer, 
1964. 

Tlatforms 

street  cars,   common   knowledge  of   riding 
on,  837. 

Flats  of  Lots 

necessity    of   offering    complete    record    of, 
507. 

Plea 

guilty,  as  a  judicial  confession,  156S. 
plea  of  co-conspirator,  1568. 

Pleadings 

(See  General  Index,  Vol.  IV,  page  4854.) 
admissibility  of  as  part  of  judicial  record, 
3385. 

Plumbing 

opinion  by  skilled  witness  as  to  matters  of, 
1988  n.  3. 

Pointing 

with  finger,  as  a  dying  declaration,  2843. 

Poisoning 

(See  General  Index,  Vol.  IV,  page  4855.) 

Poisons 

(See  General  Index,  Vol.  IV,  page  4855.) 

Poher 

common  knowledge  as  to  manner  of  play- 
ing, 760. 

Policeman 

foreign  law,  skilled  witnesses  as  to,  899. 
salary  of,  not  judicially  known,  641. 

Police  Offlcers 

(See  General  Index,  Vol.  IV,  page  4855.) 

Police  Powers 

(See  General  Index,  Vol.  IV,  page  4855.) 

Policies 

insurance,  character  evidence  in  action  on, 

3282. 
registers  of,  entries  in  course  of  business, 

2906. 

Policy 

insurance.      (See  Insurance;  Policies.) 

Policy  of  tlie  Law 

incompetency  of  witnesses,  3650. 

atheism  and  other  disbelief  in  God,  3650. 
theory  of  rule,  3651. 
should  testimony  of  disbelievers  be  re- 
ceived, 3652. 
attorneys,  3653. 

courts  not  favorable  to  testimony  by, 
3654. 
husband  and  wife,  3655. 
general  rule,  3655. 
application   of,   3656. 


Policy  of  the  Law  —  cont'd. 
death,  effect  of,  3662. 
divorce,  effect  of,   3662. 
exceptions,   3658. 

injuries  to  husband  or  wife,  3659. 
removal  of  restrictions,  tendency  as 
to,  3660. 
statutes,  3661. 
unlawful  cohabitation,  3656. 
infamous  crimes,  3663. 
common  law  rule,  3663. 

belief  that  rule  too  strict,  3667. 

legislative  provisions,   3668. 
disqualification  ensues  on  the  judg- 
ment upon  conviction,  3664. 
conviction  in  foreign  jurisdiction  3665. 
restoring  competency,  3666. 
interest,  3669. 

survivors,  etc.,  3670. 
judges,  3671. 
jurors,  3673. 

Political  Opinions 

(See  General  Index,  Vol.  IV,  page  4857.) 

Political  Parties 

national,  common  knowledge  as  to,  798. 
member  of,  unsworn   statements  to  show, 
2678a. 

Political  Principles 

"  matter  of  opinion,"  1792. 

Politics 

common  knowledge  as  to,  773. 
common  knowledge  of  historical  facts  con- 
cerning, 798. 

Poll  Books 

admissibility  of,  3438. 

Pool  Boom 

common  knowledge  as  to,  775. 

Popular  Courts 

trial  by  compurgation,  269f. 
writ  of  prohibition  to,  270e  n.  6. 

Popular  Designation 

towns,  common  knowledge  as  to,  750. 

Population 

(See  General  Index,  Vol.  IV,  page  4857.) 

Porto  Bican  Courts 

right  to  jury  trial  in,  under  federal  con- 
stitution, 413  n.  1. 

Porto  Bico 

parol  evidence  rule  in  force  in,  3548. 

Ports 

commerce  between,  common  knowledge  as 
to,  809. 

Portugal 

judicial   knowledge   of    unwritten    law    of, 

589. 
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Position 

(See  General  Index,  Vol.  IV,  page  4857.) 

PositiTC  Evidence 

(See  General  Index,  Vol.  IV,  page  4857.) 

PositiTe  Facts 

defined,  50. 

negative  facts  distinguished,  50. 

Possession 

(See  General  Index,  Vol.  IV,  page  4857.) 
property  under  ancient  document,  3542. 

Possilbilities 

(See  General  Index,  Vol.  IV,  page  4858.) 

Postage 

prepayment  of,  as  a  condition  for  the  pre- 
sumption of  receipt  of  mail  matter,  1059. 

Post  Litem  aiotam 

(See  General  Index,  Vol.  IV,  page  4858.) 

Postmarks 

mail  matter,  as  affecting  the  presumption 

of  receipt,  1O60,  1061. 
resemblance  of,  estimation  as  to,  3078  n.  5. 

Post  Office 

admissibility  of  records  of,  3448. 

Post-Offlce  Department 

judicial  knowledge  of  regulations  of,   653. 

Potential  Knowledge 

relation  to  actual  knowledge,  698. 

Poverty 

proof  of,  by  reputation,  2747. 

Power 

procreation,  presumption  of  power  of,  1051. 

Power  of  Attorney 

(See  also.  Private  Writings.) 
original  must  be  authenticated,  3513. 
presumption  of  correctness  of  date  of,  105S. 
writings  executed  under;   proof  of  power, 
3525. 

Practical  Experience 

(See  General  Index,  Vol.  IV,  page  4858.) 

Practice 

(See  General  Index,  Vol.  IV,  page  4858.) 

Practicing  Medicine  Without  license 

other  offences'  to  show  intent,  3237. 

Practicing  Physician 

qualification  as  to  expert  opinion  of  insan- 
ity, 2416. 

Prayers 

confession  in,  1638c. 

showing   expectation   of   death   for   admis- 
sion of  dying  declarations,  3836. 

Preappointed  Evidence 

attesting  witnesses  are,  487. 


Precions  Stones 

special  knowledge  as  to,  880. 

Preference 

senses,   none   as   between   impressions   of> 
1737  n.  11. 

Prejudice 

(See  General  Index,  Vol.  IV,  page  4859.) 

Prejudicial  Error 

negligence,    conclusions    as    to,    regarding, 
2353a  n.  14. 

Preliminary  Facts 

(See  General  Index,  Vol.  IV,  page  4859.) 

Preliminary  Hearings 

(See  General  Index,  Vol.  IV,  page  4859.), 

Premeditation 

proof  of  malice,  1150. 

Premise 

(See  General  Index,  Vol.  IV,  page  4859.)i 

Preparation 

food,  common  knowledge  as  to,  777. 

Preponderance  of  Evidence 

(See  General  Index,  Vol.  IV,  page  4859. > 

Prescription 

(See  General  Index,  Vol.  IV,  page  4859.) 

Presence 

(See  General  Index,  Vol.  IV,  page  4859.) 

Presentment 

notes  for  collection,  unsworn  statements  to 
show,  3618  n.  1. 

President 

judicial  knowledge  as  to,  639,  645. 
signature  of,  655. 

Presiding  Judge 

judicial  knowledge  as  to,  674. 

Pressure 

hand,  as  dying  declaration,  3843. 

Presumption  of  Law 

(See  General  Index,  Vol.  TV,  page  4859.) 

Presumptions 

(See  General  Index,  Vol.  IV,  page  4863.) 
incompetency  of  witness  convicted  of  infa- 
mous crime,  3663. 

Price  Lists 

basis  for  estimate  of  market  value,  2099c. 

Priest 

communications  to,  as  privileged,  3696. 

sending  for,  as  showing  expectation  of 
death  for  admission  of  dying  declara- 
tions, 2836. 


INDEX.     (References  are  to  sections.) 


581t 


Vol.  1,  §  1  to  929.   Vol.  2.  i  930  to  1708.   Vol.  3,  §  1709  to  2573.  Vol.  i,  §  2574  to  3353.   Vol.  5,  §  3354  to  37C1. 


Prima  Facie  Case 

(See  General  Index,  Vol.  IV,  page  4864.) 

Primary  Eyidence 

(See  General  Index,  Vol.  IV,  page  4864.) 
memoranda  as,  3505. 

Principal  and  Surety 

self-serving  declarations  by,  2735. 

Principal  Facts 

probative  facts  distinguished,  51. 
deliberative  facts,  52. 

Principles  of  Administration 

(See  General  Index,  Vol.  IV,  page  4866.) 

Principles  of  Administration,  Furtherance 
of  Justice 

(See  General  Index,  Vol.  IV,  page  4866.) 

Printers 

account  books  of,  3136. 

Printing 

common  knowledge  of  meaning  of  abbre- 
viations used  in,  761. 

Prisoner 

certificate,  death  of,  rejected,  3471. 
treatment  of,  in  view  of   presumption   of 

innocence,  1175. 

admittance  to  bail,  1175b. 

Prison  Guard 

confession  induced  by,  1533  n.  3. 

Prisons 

admissibility  of  records  of,  3449. 

PriTate  Associations 

records  of,  as  hearsay  evidence,  S760. 

Private  Corporations 

hearsay  reports  of  officers,  2760. 
tenure  of  office  of,  presumption  of  continu- 
ance, 1040. 

Private  Detective 

confession  induced  by,   1523  n.   3. 

Private  Interest 

facts  of,  proof  of,  by  reputation,  2747. 

Private  Marks 

declarations  against  interest,  2787. 

Private  Ovenership 

common  knowledge  of  historical  facts  re- 
garding, 807. 

Private  Prosecutors 

(See  General  Index,  Vol.  IV,  page  4866.) 

Private  Records 

examination    of,    by    judge,    to    ascertain 

facts  commonly  known,  855. 
necessity  of  offering  entire  record,  517. 

Private  Statutes 

(See  General  Index,  Vol.  TV,  page  4866.) 


Private  Writings 

commercial  agencies'  records,   3490. 
compelling  adversary  to  produce,  3503. 
complete  writings  to  be  offered  in  evidence-,, 

520a. 
copies  of  records  of,  3479. 
administrative  requirements,  3482,  3483,. 
3484,  3485. 
authority  to  certify  essential,  3482. 
execution   according   to    law    required,. 
3483. 
seal;  requirement  as  to,  3484. 
several  executing  a  writing,  3483. 
place  of  record,  3485. 
record  must  be  authorized,  3482. 
time  'of  recording  must  be  in  compli- 
ance with  law,  3483. 
early  established  rule  in  New   EnglancE 

states,   3480. 
other  states,  3488. 
statutory  provisions,   3481. 
corporation   records,   3491. 
independent  relevancy,  3491. 
administrative  details,  3492. 
admissibility  of,  3493. 
proof;  making  of,  3494. 
by  copy,  3496. 

certificate    of    facts    inadmissible,. 
3497. 
by  original,  3494. 

loose  memoranda,  3495. 
ecclesiastical  records,  3498. 

collateral  facts,  3499. 
memoranda,  3504. 
hearsay,  3504. 
primary  evidence,  3505. 

admissions,  3505. 
refreshing  memory,  3506. 

administrative    necessity    for    use    of,. 

3506. 
independent  relevancy,  3511. 

res  gestae,  3511. 
present  memory,  3507. 

admissibility  independent  of,  3508. 
probative  relevancy,  3509. 
time  of  making,  3510. 
nautical  records,  3500. 

admissions,  3501. 
proof  of  original,  3512. 
attested  writings,  3515. 
effect  of  admissions,  3518. 
general  rule,   3515. 

theory  upon  which  founded,  3515. 
instruments   executed  under   a   power,. 
3520. 
administrator  or  executor,   3521. 
corporate  deeds,  3522. 
guardian,  3523. 

official  sales  under  authority  of  de- 
cree or  execution,   3524. 
power  of  attorney,  3525. 
trustee,    3526. 
subscribing  witness,   3516. 
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Private  Writings  —  cont'd. 
defined,    3516. 
number  required,  3517. 
sufficiency  of   proof,  3519. 
exceptions  to  rule,  3527. 
ancient  documents,  3532. 
mode  of  proof,  3528. 
signatures,   3539. 

attesting       witness       unavailable, 

3530. 
maker,   3530. 
witness,  3529. 

number  required,  3529. 
mode  of  proof,  3513. 

execution,  evidence  to  show,  3513. 
identification  otherwise  than  by  proof 
of  execution,  3514. 
records  of,  3458. 
conveyances,   3458. 

statutes  controlling,  3459. 

administrative   requirements,    3460. 
secret  society  records,  3502. 

Privies 

(See  General  Index,  Vol.  IV,  page  4866.) 

Privilege 

(See  General  Index,  Vol.  IV,  page  4867.) 

Privilege  Against  Self  Incrimination 

criminal    prosecution;    answer    tending    to 
expose  to,  3733. 

rule  applies  in  either  a  civil  or  criminal 
proceeding,   3732. 
degrading  of  witness;  where  answer  tends 

to  have  effect  of,  3734. 
pecuniary  loss,  etc.;  where  answer  may  re- 
sult  in,   3735. 
power  of  court,  3737. 

may  inform  witness  of  privilege,  3737. 

to  determine  right  to  privilege,  3737. 

penalty   or   forfeiture,  where   answer  may 

subject  to,  3733. 
privilege  a  personal  one,  3738. 
termination  of  privilege,  3739. 
operation  of  law,  3740. 

statutes  granting  immunity,  3740. 
effect   of   repeal  of   immunity  stat- 
ute, 3740. 
waiver,  3739. 

accused  may  waive,  3739. 
by  agreement,  3739. 
by  testifying,  3739. 
writings;   privilege  extends  to,   3736. 
forged  instrument,  3736. 

Privileged  Commiinications 

attorney  and  client,  3677. 
general  rule,  3677. 

administrative  requirements,  3680. 
must  be  to  an  attorney  entitled  to 

practice,   3680. 
relation  of,  essential,  3681. 
applies    to   both   attorney   and   client, 
3679. 


Privileged  Communications  —  cont'd. 
exceptions,  3688. 

attorney  employed  by  both  parties, 

3693. 
communications  heard  by  third  per- 
son,  3689. 

presence  known,  3689. 
presence   unknown,   3690. 
communications    in    connection    witli 

unlawful  object,  3692. 
communications    to    attorney    to    be 

repeated  to  third  person,  3691. 
information   acquired  not   as   result 

of  confidence   reposed,   3688. 
matters  to  which  attorney  may  be 
required  to  testify,  3694. 
extension  of,  to  third  persons  such  as 

clerks,  agents,  etc.,  3685. 
letters,   3678. 

litigation  not  essential,  3683. 
retainer  not  essential,  3683. 
termination  of  relation,  3686. 
time  of  making  communication,  3684. 
writings  and  documents  included,  3687. 
clergyman  and  priest;  confessions  to,  3696. 
husband  and  wife,  3697. 
general  rule,   3697. 

applicable    though    relation    is    termi- 
nated, 3698. 
knowledge  of  third  person,  3699. 
statutes,    3700. 
physician  and  patient,  3701. 

privilege  is  of  statutory  origin,  3701. 
matters  excluded,  3704. 
matters  not  excluded,  3705. 
persons     to      whom      communications 

may  be  made,  3703. 
source      of     physician's     information, 
3702. 
public  justice,  3706. 
grand  jurors,  3706. 
trial  jurors,  3707. 
secrets  of  state,  3708. 

Privileges 

equal,  accorded,  1742a. 

Privity 

identity  of  parties,  receipt  of  former  evi- 
dence, 1672-1675. 

Privity  of  Blood 

defined,   1672  n.   1. 

Privity  of  Contract 

defined,  1673  n.  1. 

Privity  of  Estate 
defined,  1673  n.  1. 

Prize  Courts 

judicial   knowledge    of    international    law, 
591. 

Probabilities 

(See  General  Index,  Vol.  IV,  page  4867.) 
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Probable  Canse 

(See  General  Index,  Vol.  IV,  page  4867.) 

Probable  Kesnlts 

medical  opinion  as  to,  3016. 

'  Probate 

registers   of,   assumption   of  regularity  of 

acts  of,  1303. 
will,  burden  of  proof  on,  955. 

Probate  Courts 

(See  General  Index,  Vol.  IV,  page  4867.) 
admissibility  of  records  of,  3391. 
copies  of  records  of,  3407. 

administrative  requirements,  3408. 

of  sister  states,  3431. 

Probate  Judge 

judicial  knowledge  as  to,  674. 

Probate  Papers 

(See  General  Index,  Vol.  IV,  page  4867.) 

Probate  Proceedings 

formal  judicial  admissions  in,  1338. 

Probative  Facts 

(See  General  Index,  Vol.  IV,  page  4867.) 

Probative  Force 

(See  General  Index,  Vol.  IV,  page  4867.) 

Probative  Eelevancy 

(See  General  Index,  Vol.  IV,  page  4870.) 

Procedure 

(See  General  Index,  Vol.  IV,  page  4871.) 

Proceedings 

regularity  of,  conclusions  as  to,  S361. 

Proceedings  in  Bern 

(See  General  Index,  Vol.  IV,  page  4871.) 

Process 

(See  General  Index,  Vol.  IV,  page  4871.) 

Processes 

photography,    common    knowledge    as    to, 
739. 

Process  Server 

violence  upon,  as  contempt  of  court,  245. 

Proclamations 

nation,  judicial  knowledge  as  to,  646. 
state,  judicial  knowledge  as  to,  648. 

Procreation 

presumption  of  power  of,  1051. 

Procnrement  of  Evidence 

legality  of  method,  burden  of  evidence  to 
show,  986. 

Produce 

farm,   damage   to,   opinion   by   skilled   ob- 
server, 1971. 
farm,  expert  evidence  as  to,  2387. 


Production 

(See  General  Index,  Vol.  IV,  page  4871.) 

Products 

foreign  country,  common  knowledge  as  to, 

784. 

Profanity 

(See  General  Index,  Vol.  IV,  page  4871.). 

Profert 

pleading,  rule  as  to,  in,  483. 

Professional  Duty 

wrongdoing  not  assumed,  1319. 

Professional  Etbics 

expert  evidence  as  to,  2413,  3435. 

Professional  Facts 

(See  General  Index,  Vol.  IV,  page  4871. )> 

Professional  Memoranda 

admissions  in,  1373. 

Professional  Men 

(See  General  Index,  Vol.  IV,  page  4873.)- 

Professional  Occupations 

(See  General  Index,  Vol.  IV,  page  4873.) 

Professional  Services 

(See  General  Index,  Vol.  IV,  page  4873.) 

Professional  Treatises 

deliberative    not    probative,    use    of,    3528 
n.  6. 

Profit  and  Loss 

business   affairs,   special  knowledge   as   to, 

880. 
in  transaction,  estimation  of,  2071. 

Prognosis 

medical  opinion  as  to,  2016. 
unsworn  statement,  2635  n.  34. 

Prominent  Appearances 

document,  used  to  identify  writer,  2185.. 
forgery,  2185  n.  3. 

Promissory  Jfotes 

'(See  General  Index,  Vol.  IV,  page  4872.> 

Promotion  of  Justice 

function  of  judicial  office,  172. 

Proof 

(See  General  Index,  Vol.  TV,  page  4872.) 

Proofs  of  Loss 

giving  of,  may  be  shown  by  parol,  3583  n. 

Proper  Conduct 

conclusions  of  law  as  to,  2353. 
opinions  as  to,   1818  n.   8. 

Proper  Market 

(See  General  Index,  Vol.  IV,  page  4372.) 
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Proper  Kames 

common    knowledge    of    abbreviations    of, 
761. 

Properties  of  Matter 

(See  General  Index,  Vol.  IV,  page  4S72.) 

Property 

(See  General  Index,  Vol.  IV,  page  4873.) 

Property,  Offenses  Against 

other   offenses,   admissibility,   to   show   in- 
tent, 3325. 

Proponent 

(See  General  Index,  Vol.  IV,  page  4873.) 

Propositions 

(See  General  Index,  Vol.  IV,  page  4873.) 

Proprietary  Interest 

declarations    against    interest,    2769    n.    3, 
2775-3778. 

Propriety 

(See  General  Index,  Vol.  IV,  page  4873.) 

Prosecuting  Attorney 

(See  General  Index,  Vol.  IV,  page  4873.) 
communications     to;     whether     privileged, 
3677. 

Prosecution 

(See  General  Index,  Vol.  IV,  page  4873.) 

Prosecutors 

(See  General  Index,  Vol.  IV,  page  4873.) 

Prospecting 

mining,  expert  evidence  as  to,  2430. 

Prostitute 

proof  that  woman  is,  by  reputation,  2747. 

Protecting  Province  of  Jury 

(See  General  Index,  Vol.  IV,  page  4873.) 

Protection 

(See  General  Index,  Vol.  IV,  page  4873.) 

Protection  of  Substantive  Eiglits 

(See  General  Index,  Vol.  IV,  page  487^.) 

Protest 

(See  General  Index,  Vol.  IV,  page  4877.) 
master  mariner,  3500. 

Protestant  Episcopal  Cliurcli 

common  knowledge  of  powers  of  oificers'  of, 

774. 

Protocols 

judicial  knowledge  as  to,  597. 

Provincial  Courts 

(See  General  Index,  Vol.  IV,  page  4877.) 

Provincial  Statutes 

judicial  knowledge  of,  by  national  courts, 
599. 


Provocation 

(See  General  Index,  Vol.  IV,  page  4877.) 

Proximate  Cause 

of  disease,  expert  evidence  as  to,  2425. 

Prudent  Conduct 

conclusions  of  fact  as  to,  3318. 

Pseudo  Presumptions 

(See  General  Index,  Vol.  IV,  page  4877.) 

Psychological  Conditions 

(See  General  Index,  Vol.  IV,  page  4878.) 

Psychological  Constituents 

criminal  cases,   996h. 

quantum  of  evidence  required,  996h. 

Psychological  Facts 

(See  General  Index,  Vol.  IV,  page  4878.) 

Psychological  Induction 

relevancy  of  dissimilarity,  3347. 

Psychological  Inferences 

(See  General  Index,  Vol.  IV,  page  4878.) 

Psychological  States 

relevancy  of  character  evidence,  3272. 
criminal  motive  or  intent,  3373. 

Psychology 

of  bookkeeping,  2893. 

Public 

(See  General  Index,  Vol.  IV,  page  4879.) 

Public  Addresses 

relative  to  judge,   as  contempt   of   court, 
■      228. 

Public  Appraiser 

estimate  of  value  by,  2109. 

Publications 

(See  General  Index,  Vol.  IV,  page  4880.) 

PubUe  Corporation 

tenure   of   office,   presumption   of   continu- 
ance, 1040. 

Public  Documents 

(See  General  Index,  Vol.  IV,  page  4880.) 
(See  Judicial  Records;   Official  Registers, 

Papers  and  Writings;  PuHio  Records.) 
authentication,  3359. 

necessity  of,  3359. 

execution  denied,  3360. 

mode   of,   3361. 
compelling  production,   3369a. 
definition  of,  3354. 
equally  admissible  as  copies,  3357. 
legislative  acts,  3363. 

domestic,  3363. 

foreign,  3363. 

sister  state,  3364. 
objection  that  they  should  not  be  removed, 

3356. 
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Public  Documents  —  cont'd. 
ordinances,  3365. 

autlientication ;   necessity  of,  3366. 
statutes,  3367. 

requiring  keeping  of  record  or  journal, 

3367. 
as  to  admission  in  evidence  of  bound 
volumes,  3368. 
papers  and  documents  relating  to   affairs 

of  state,   3369. 
principle  controlling  admissibility,  3355. 
statutory  requirements;  wiiere  not  kept  in 
strict  conformity  to,  3358. 

I'ublicity 

adjournments  to  avoid,  187. 
advantages  of  judicial,  183. 

Tublic  Papers 

proof  of,  by  secondary  evidence,  345. 

Public  Places 

(See  General  Index,  Vol.  IV,  page  4880.) 

Public  Prosecutors 

confessions  induced  by,  1525. 

X*ublic  Purpose 

conclusions  as  to  damages  for  taking  prop- 
erty for,  2333. 

Public  Records 

(See  General  Index,  Vol.  IV,  page  4880.) 
(See  Judicial  Records;  Official  Registers, 
Papers  and  Writings;  Public  Records.) 
as  ancient  documents,  3547. 
■best  evidence  rule,  3581. 
parol  evidence  rule  of  exclusion  applies  to, 
3569. 

Public  Rights 

(See  General  Index,  Vol.  IV,  page  4880.) 

Public  Schools 

Bible  teaching,  relation  of  work  to  the,  801. 

Public  Services 

proof  of,  by  account  books,  3124. 

entries  of  fees  and  disbursements,  3124. 

Public  Statutes 

(See  General  Index,  Vol.  IV,  page  4880.) 

Public  Surveys 

(See  General  Index,  Vol.  IV,  page  4881.) 

Punishment 

(See  General  Index,  Vol.  IV,  page  4881.) 

Purchase 

(See  General  Index,  Vol.  IV,  page  4881.) 

Purpose 

(See  General  Index,  Vol.  IV,  page  4881.) 


Q 
Qnalificntions 

(See  General  Index,  Vol.  IV,  page  4881.) 


Qualifications  of  Witness 

(See  General  Index,  Vol.  IV,  page  4881.) 

Qualifying  Circumstances 

as   rebuttal   of   presumption   of   malice    in 
homicide,  1155. 

Quality 

(See  General  Index,  Vol.  IV,  page  4882.) 

Quantity 

estimation  of,  2077. 

Quantum  of  Evidence 

character  evidence,   requirement  not  scien- 
tific, 3353. 
required,  980,  987. 

Quarantine  Regulations 

judicial  knowledge  of,  652,  654. 

Quarter  Sessions 

judicial  knowledge  as  to  courts  of,  665. 

Quasi- Criminal  Cases 

character  evidence  in,  3280  et  seq. 

Question  of  Fact 

construction  of  oral  contract,   136-138. 
foreign  law,  a,  1211. 

Question  of  Law 

construction  of  oral  contract,  136-138. 

Questions 

(See  General  Index,  Vol.  IV,  page  4882.) 

Quo  Warranto 

right  to  jury  trial,  433. 


B 

Race 

(See  General  Index,  Vol.  IV,  page  4883.) 
(See  Color,  Race,  etc.) 
diqualifieation   as  witness   on   account  of, 
3673. 

Chinese,  3674.. 

Indians,  3675. 

negroes,  3676. 

Race-horse 

opinion   by    skilled   observer   as   to   value, 
2155. 

Races 

inferiority  of  certain,   common   knowledge 

as  to,  769. 
special     knowledge    of     characteristics     of 

different,  909. 

Railroad  Bed 

special  knowledge  as  to,  926. 

Railroad  Centers 

coirunon  knowledge  as  to,  741. 

Railroad  Fires 

(See  General  Index,  Vol.  IV,  page  4883. > 
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Eailroad  Freight  Car 

capacity  of,  common  knowledge  as  to,  838. 

Bailroads 

(See  General  Index,  Vol.  IV,  page  4883.) 
rules  of  wlien  not  admissible,  3491  n.  1. 

Sailroad  Track 

conclusions  as  to  dangers  of,  2354  n.  3. 
opinion    as   to    amount   of   damages,    1820 
n.  7. 

Bainfall 

amount  of,  in  county,  common  knowledge 
as  to,  743. 

Rainy  Season 

common  knowledge  as  to,  703. 

Kange  Lines 

judicial  knowledge  as  to,  651. 
ordinary  inferences   as  to   intersection   of, 
1970. 

Bange  of  Evidence 

medical    judgments    as    to    causation,    re- 
stricted in,  3423. 

Sape 

(See  General  Inde.x,  Vol.  IV,  page  4884.) 

Kapidity 

repairs   to    machinery,    opinion   of    skilled 
witness,   1979. 

Bare  Books 

estimate  of  value,  by  skilled  observer,  3154. 

Bare  Coins 

identification  of  stolen,  for  presumption  of 
larceny,  1131. 

Bate  of  Increase 

population    of    places,    common   knowledge 
as  to,  731. 

Bate  of  Interest 

change  in,  common  knowledge  as  to,  794. 
foreign  jurisdiction,  assumption  of,  161. 

Batiflcation 

(See  General  Index,  Vol.  IV,  page  4885.) 

Beadiness 

unsworn   statements  to  show,   3677. 

Beading 

(See  General  Index,  Vol.  IV,  page  4885.) 

Ileal  Estate 

(See  General  Index,  Vol.  IV,  page  4885.) 

Beal  Estate  Agency 

admissions  in  books  of,  1363. 

Beal  Evidence 

(See  General  Index,  Vol.  IV,  page  4886.) 
(See  Evidence  by  Perception.) 

Season 

(See  General  Index,  Vol.  IV,  page  4886.) 


Beasonable  Conduct 

(See  General  Index,  Vol.  IV,  page  4886. )• 

Reasonable  Diligence 

question  for  the  jury,  121  n.  1. 

Beasonable  Doubt 

(See  General  Index,  Vol.  IV,  page  4886.) 

Beasonableness 

toll   rates,   conclusion  of  law  as  to,   3329E 
n.  1. 

Beasonable  Time 

(See  General  Index,  Vol.  IV,  page  4886. )> 

Reasoned  Inferences 

(See  General  Index,  Vol.  IV,  page  4886.). 

Reasoning 

(See  General  Index,  Vol.  IV,  page  4886.)) 

Bebnttal 

(See  General  Index,  Vol.  IV,  page  4887. > 

Recalling 

witness  for  cross-examination,  378  n.  6. 
witness,  matter  for  presiding  judge  to  de- 
termine, 3739. 

Receipt 

money,     concession     of,    as   a     declaration 

against  interest,  2774. 
telegrams,  presumption  as  to,  1069. 

Receipts 

(See  General  Index,  Vol.  IV,  page  4888.1' 
(See   also,   Parol  Evidence  Rule;  Private 

Writings. ) 
issued  by  government  officials,  3439. 
original  must  be  authenticated,  3513. 
parol  evidence  affecting  terms  of,  3552. 

Receivers 

admissions  by,   1329  n.  2. 
contempt  of  court  by,  317. 
certificate    that   certain    person    appointcdl 
as,  rejected,  3471. 

Beceiving  Stolen  Goods 

(See  General  Index,  Vol.  TV,  page  48SS.)' 

Becency 

possession    of    stolen    property,    presump- 
tion of  larceny,  1136. 

Recitals 

(See  General  Index,  Vol.  IV,  page  4888.) 
in   sheriff's  deed  as  showing  authority  to 
execute  it,  3524n. 

Reckless  Killing 

as  proof  of  malice,  1151. 

Recklessness 

unsworn  statements  to  show,  3645. 

Reclamation 

meadow,  estimation  of  cost  of,  3071. 


INDEX.     (^References  are  to  sections.) 


5817 


vol.  1,  §  1  to  929.   Vol.  2,  §  930  to  1708.   Vol.  3,  §  1709  to  2573.   Vol.  4,  %  2B74  to  3353.   Vol.  5,  §  3351  to  3761. 


Itecognitio 

defined,  270c  n.  3. 
inguisitio  contrasted,  270c. 

Recognition 

(See  General  Index,  Vol.  IV,  page  4888.) 

Recognition  of  Liability 

other  occurrences  to  show,  3241. 

Kecognizance 

attendance  of  witness,  3622. 

Uecollection 

evidence,  statement  of  a,  wh«n  received  as, 
1795  n.   16. 

Becommendation 

to  mercy,  as  an  inducement  for  confession, 
1497. 

l?ecord  Books 

(See  General  Index,  Vol.  IV,  page  4889.) 

Recorder  of  Deeds 

judicial  knowledge  of  signature  of,  658. 

Recording 

ancient  documents;  irregularities  in,  3544. 

Records 

(See  General  Index,  Vol.  IV,  page  4889.) 
(See  Judici-al  Records;   Official  Registers, 

Papers    and   Writings;   Public  Records; 

also   the  particular  record  or  leriting.) 

Ueconpment 

damages,  opinion  as  to,  2339. 

EecoTery 

illness,  expert  evidence  as  probabilities  of, 

2413. 
injuries,  chance  of,  medical  opinion  as  to, 

2016,  2016a. 

Recross-examination 

privilege  of  matter  for  presiding  judge  to 
determine,  3729. 

Recurrence 

effects  of  injuries,  opinion  by  medical  ob- 
server, 2016. 
injuries,  medical  opinion  as  to,  2016a. 

Redirect  Examination 

(See  General  Index,  Vol.  IV,  page  4889.) 
(See  Examination  of  Witnesses.) 
right  to  and  scope  of,  3728. 
leading  questions,  3728. 

Reduction 

of   earning  capalcity,   opinion   of   ordinary 
observer,  1850. 

Referee 

assumption  of  regularity  of  acts  of,  1206. 
former  evidence  before,  1653. 

References 

common  law  right  of  jury  trial,  423. 


Reformation 

(See  General  Index,  Vol.  IV,  page  4889.) 

Refreshing  Memory 

(See  General  Index,  Vol.  IV,  page  4889.) 
memoranda  for  purpose  of,  3506. 

administrative  necessity  for  use  of,  3506. 
independent  relevancy,  3511. 

res  gestae,  3511. 
present  memory,   3507. 

admissibility   independent  of,   3508. 
probative  relevancy,  3509. 
time  of  making,  3510. 

Refusal 

accused  to  flee,  inadmissible,  1399a. 

Registers  (Booli) 

(See  General  Index,  Vol.  IV,  page  4889.) 
birth  registers,   3430. 
bond  registers,  3431. 
death  registers,  3437. 
marriage  registers,  3444. 

Registers  (Officers) 

assumption  of  regularity  of  acts  of,  1203. 
judicial  knowledge  of  signature  of,  658. 

Registers  of  Probate 

assumption  of  regularity  of  acts  of,  1203. 

Registration 

('See  Registry  Lists.) 

filing  of  written  instrument  for,  unsworn 
statements  as  to  intention,  2664. 

Registration  of  Voters 

false,  other  ofifences  to  show  intent,  3227. 

Registry  Lists 

admissibility  of,  3438. 

as  evidence  of  domicil,  3438. 

as  evidence  of  having  voted,  3438. 

Regularity 

(See  General  Index,  Vol.  IV,  page  4889.) 

Regularity,  Assumption  of 

(See  General  Index,  Vol.  IV,  page  4890.) 

Regularity,  Presumption  of 

(See  General  Index,  Vol.  IV,  page  4890.) 

Regularity,  Relerancy  of 

entries  in  course  of  business,  2870. 
hearsay    as   basis   of    estimate   of   market 
value,  2099c. 

Regulations 

(See  General  Index,  Vol.  IV,  page  4891.) 

Rehearing 

use  of  stipulation  upon,  1261. 

Reinforcement 

opinion     evidence,     qualifications     in,     oa 
cross-examination,   1825  n.   3. 

Rejection 

(See  General  Index,  Vol.  IV,  page  4891.) 
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Belated  Callings 

special  knowledge  in,  not  important,  1828 

Eemoval 

(See  General  Index,  Vol.  IV,  page  4893.) 

n.  11. 

Eelations 

(See  General  Index,  Vol.  IV,  page  4891.) 

Eemoval  of  Cause 

effect  of,  on  receipt  of  affidavit  as  an  ad- 
mission, 1273. 

Relationship 

(See  General  Index,  Vol.  IV,  page  4891.) 

Eemoved  Causes 

right  to  jury  trial  in,  417. 

Eelative  Pamages 

opinion  evidence  as  to,  2340. 

Bent 

amount  of,  shown  by  receipt,  3788. 

Eelatives 

admissions  by,  1341. 

Rental  Value 

(See  General  Index,  Vol.  IV,  page  4894. > 

EelatiTe  Value 

estimate  of,  2101a. 

Ee-opening  Case 

(See  General  Index,  Vol.  IV,  page  4894.)- 

Eelaxation 

(See  General  Index,  Vol.  IV,  page  4892.) 

Eepairs 

(See  General  Index,  Vol.  IV,  page  4894.) 

Release 

,  accused,     as     inducement     for     confession, 

E«peal 

(See  General  Index,  Vol.  IV,  page  4894.) 

1497. 
quantum  of  evidence  required  for  cancella- 
tion of,  1011. 

Eeleases 

parol  evidence  rule  applied  to,  3548  n. 

Eepetition 

(See  General  Index,  Vol.  IV,  page  4894.) 

Eeplevin 

common-law  right  to  jury  trial  in  action 
of,  432. 

EeleTancy 

(See  General  Index,  Vol.  IV,  page  4892.) 

Eeplication 

burden  of  proof  as  to,  945. 

essential;    copy   of   record   of   sister   state, 

3487. 
judicial  records,   3373. 

Eelevancy,  logical 

defined,  54. 

Eelevant  Facts 

classification   of,    an    arbitrary   one,    1750 

n.5. 
defined,  56. 

Reliance 

(See  General  Index,  Vol.  IV,  page  4893.) 

Reliance  Building 

location  of,  knowledge  as  to,  748  n.  3. 

Religion 

(See  General  Index,  Vol.  IV,  page  4893.) 

Eeligious  Inducement 

for  confession,   1516-1520. 

Eeligious  Movements 

common  knowledge  of  great,  786. 

Eeligious  Views 

as  matter  of  opinion,  1793. 

Remedies 

for  human  diseases,  common  knowledge  as 

to,  771. 

Remoteness 

(See  General  Index,  Vol.  IV,  page  4893.) 


Reply 

acquiescence,  effect  of  partial,  1406,  1409, 
1414,  1418,  1431. 

Reporter 

newspaper,  contempt  of  court  by,  221. 

Reports 

(See  General  Index,  Vol.  IV,  page  4894.) 
issued  by  government  officials,  3439. 
made  in  performance  of  public  duty  a  pub- 
lic record,  3434. 

Eepresentation,  Privity  in  . 

identity  of  parties,  receipt  of  former  evi- 
dence, 1675. 

Eeprimanding 

counsel,  as  unfair  treatment,  539g. 
party   or   his   witnesses,   as   unfair   treat- 
ment,  539h. 

Eeproduction 

cost  of,  as  test  of  value,  3175c. 
cost,  skilled  estimates  as  to  value  affected" 
by,  3171. 

Eeputation 

(See  General  Index,  Vol.  IV,  page  4894.) 

Eeanirement 

(See  General  Index,  Vol.  IV,  page  4895.> 

Requisites 

admissibility  of  confession,  1473. 
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Bequisitions 

of  governor;  proof  of,  3464  n.  1. 

Be-rebnttal 

use  of,  384. 

Rescission 

contract,    unsworn    statements    to    prove, 

2612. 
writing;   parol  evidence  to  show,  3566. 

application  of  rule,  3566n. 

Besemblance 

(See  General  Index,  Vol.  IV,  page  4896.) 
observation    by    tribunal    as    to;    evidence 
afforded  by,  3600. 

Eeservations 

for   Indian    tribes,   common   knowledge   of 
establishment  of,  793. 

Bes-Gestae 

(See  General  Index,  Vol.  IV,  page  4896.) 
memoranda  as  a  fact  in,  3511. 

Bes-Gestae  Facts 

constituent   facts,   distinguished,   47. 
an  illustrative  instance,  48. 

Besidence 

(See  General  Index,  Vol.  IV,  page  4899.) 

Besignation 

of    judge,    judicial    knowledge    concerning, 
674. 

Bes-Inter  Alios 

(See  General  Index,  Vol.  IV,  page  4899.) 

Bes  Inter  Alios  Acta  Alteri  Ifocere  Jfon 
Debet 

meaning  of  maxim,  3207. 

taken  from  Roman  Law,  3207  n.  3. 

Besistance 

undue    influence,    unsworn    statements    to 
show,  2676. 

Besisting  Capacity 

material,  opinion  by  skilled  observer,  1938. 
when  opinion  rejected,  1945. 

Bes  Non-fnngibilis 

defined,  2099. 

Eesolntions 

legislative,  judicial  knowledge  of,  by  state 
and  provincial  courts,  607. 

Besponsibility 

(See  General  Index,  Vol.  IV,  page  4899.) 

Bestrlcted  Commnnlties 

common  knowledge  of,  697. 

Besnlts 

(See  General  Index,  Vol.  IV,  page  4899.) 

Besnlts  of  Law 

judicial  knowledge  as  to,  595,   637  ct  seq. 


Be-surrebnttal 

use  of,  384. 

Betail  Trade 

common  knowledge  of  notorious  facts  of, 
840. 

Betnrn 

unsworn  statements  as  to  intent  to,  2654. 

Betnrns 

officer's,  admissions  in,  1372. 

on  executions,  3382. 

sheriff,  as  hearsay  evidence,  2700,  2760  n  5_ 

EcTcnge 

dying  declarant,  effect  of  desire  for,  2863. 

Eeview 

local  regulations,  judicial  knowledge  as  to, 
612. 

Bevocation 

(See  General  Index,  Vol.  IV,  page  4899.) 

Eeward 

pecuniary,  as  inducement  for  confession, 
1502. 

Bhode  Island 

declarations  made  in  course  of  business, 
rule  as  to,  2879  n.  9. 

statutory  modification  of  rule  of  compari- 
son of  hands,  2258. 

Bice 

common  knowledge  as  to,  714,  772. 
course  of  husbandry  as  to,  811  n.  6. 

Bice  Beer 

common  knowledge  of  intoxicating  qual- 
ity of,  714. 

Eight  of  Way 

proof  of  title  to,  by  reputation,  2747. 

Eights 

(See  General  Index  Vol.  IV,  page  4900.) 

Eights  of  Common 

declarations  as  to,   2803. 
reputation,  proof  of,  by,  2743. 

Bising 

of  sun,  common  knowledge  as  to,  727,  728. 

Bisk  of  Death 

presumption  of  regularity  a?  to  avoidance 
of,  1052,  1053. 

Eivers 

(See  General  Index,  Vol.  IV,  page  4900.) 

Eoad 

a  public  highway,  conclusions  as  to,  2347. 

Boadbed 

railroad,  opinion  of  skilled  witness  as  to 
construction  of,  2036. 
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Jloadbed  —  cont'd. 

Enssia 

other  occurrences  to  show  dangerous  char- 

judicial  knowledge    of   unwritten    law   of. 

acter  of,  3178. 

589. 

JSoadmaster 

S 

railroad,    common    knowledge    of    powers 

«  Sack  " 

and  duties,  830. 

common  knowledge  as  to  meaning  of,  763. 

Eobbery 

Safe  Conditions 

(See  General  Index,  Vol.  IV,  page  4900.) 

conclusions  as  to,  3303. 

Soiling  Stock 

Safe  Conduct 

opinion  by  skilled  witness  as  to,  2037. 

conclusions  of  fact  as  to,  3318. 

Soman  Catholic  Chnrcb 

Safety 

common  knowledge  as  to,  774. 

(See  General  Index,  Vol.  IV,  page  4901.) 

Ho  man  Law 

Salary 

meaning  of  res  gestae,  2581  n.  2. 

judge,  judicial  knowledge  concerning,  674. 

Soom 

policeman,  not  judicially  known,  641. 

hotel,    private,   conclusions   of   law   as   to. 

Sale 

2347. 

fact  of  may  be  shown  by  parol,  3583. 

Eope 

Sales 

strength    of,    opinion    of    skilled    witness. 

(See 'General  Index,  Vol.  IV,  page  4901.) 

1985. 

Salesman 

Eosin 

as    clerk,    requiring   exclusion    of    account 

common  knowledge  as  to  manufacture  of, 

books,  3066. 

833. 

Saloon  Keeper 

Pontes 

estimate    of   value    of    personal    property. 

established,  common  knowledge  of,  843. 

2147. 

beer-cooler,  3147. 

Eoyal  Courts 

trial  by  compurgation,  369g. 

Salt  Well 

manner  of  boring,   common  knowledge  as 

Knie  of  Conrt 

to,  833. 

not  a  rule  of  practice,  173. 

Sanitation 

Eule  of  law 

common  knowledge  as  to,  816. 

(See  General  Index,  Vol.  IV,  page  4900.) 

Sanity 

Snles 

(See  General  Index,  Vol.  TV,  page  4903.) 

(See  General  Index,  Vol.  IV,  page  4900.) 

railroad    company;    when   not    admissible. 

Satisfaction 

3491  n.  1. 

admissions  of  agent  to  show,  1349  n.  7. 

Knies  of  Eridence 

Scent 

defined,  2. 

bloodhounds,  identity  of,  cannot  be  proved 

by,  1743  n.  4. 

Bulings  of  Law 

when  judge  sits  as  a  jury,  S59. 

Scepticism 

dying  declarations,  2819,  2859. 

Enm 

common  knowledge  of  intoxicating  quality 

Schedules 

of,  711. 

(See  General  Index,  Vol.  IV,  page  4902.) 

Enmor 

Schoolmasters 

(See  General  Index,  Vol.  IV,  page  4901.) 

account  books  of,  3137. 

Ennning  Board 

street  cars,  common  knowledge  of  danger 

Schools 

admissibility  of  records  as  to,  3450. 

of  riding  on,  837. 

School  Trustees 

books  kept  by,  admissible,  3426. 

Ennning  Time 

train  between  stations,  common  knowledge 

Science 

of,  830. 

(See  General  Index,  Vol.  IV,  page  4903.) 
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Scientific  Books 

as  hearsay  evidence,  2754. 

Scientific  Facts 

(See  General  Index,  Vol.  IV,  page  4903.) 

Scientific  Terms 

potential  knowledge,  as  to,  .698  n.  1. 

Scintilla 

of  hope,  fatal  for  admission  of  dying  dec- 
laration, 3833a. 

Scintilla  of  Eyidence 

not  sufficient,  395,  396,  993. 

Scire  Facias 

right  to  jury  trial,  432. 

Scope 

(See  General  Index,  Vol.  IV,  page  4903.) 

Scotland 

hearsay  rule  in,  3730. 

house  of  lords,  judicial  knowledge  of,  585. 

Screaming 

receipt  of  evidence  of,  3637  n.  1. 

Scriveners 

account  books  of,  3137. 

Sculptnre 

literature  and  painting  contrasted,  1815. 

Sealed  Instrument 

quantum  of  evidence  required  for  cancella- 
tion of,  1011. 

Sealing  Ordinance 

Utah,  notoriety  of,  in,  859i. 

Seals 

(See  General  Index,  Vol.  IV,  page  4903.) 
corporation;    riot    essential   to    authentica- 
tion books  of,  3494. 
of  public  officials;  judicial  notice,  3489. 
to  copy  of  judicial  record,  3415. 

Season 

(See  General  Index,  Vol.  IV,  page  4904.) 

Sea  Water 

damage  to  dry  goods,  common  knowledge 
as  to,  707. 

Seaworthiness 

vessel,  expert  evidence  as  to,  2400. 

Secondary  Evidence 

(See  General  Index,  Vol.  IV,  page  4904.) 

Second-Hand  Articles 

cost   of;    as   constituent  of  expert's  judg- 
ment of  value,  31750  n.  4. 

Secretary 

corporation;   authenticating  books  by  cer- 
tificate of,  3496  II.  5. 


Secretary  —  cont'd. 
corporation;    authenticating  books  by  tes- 
timony of,  3494. 

Secretary  of  State 

assumption  of  regularity  of  acts  of,  1302b. 

Secretary  of  the  Treasury 

copies  of  contracts  or  official's  acts  signed 
by,  3461  n.  1. 

Secreting  Property 

as  contempt  of  court,  345.  ' 

Secret  Society 

records  kept  by,  3502. 

Secrets  of  State 

protected  from  disclosure,  3708. 

Secta 

procedure  in  early  forms  of  trial,  269b. 

Section  Lines 

judicial  knowledge  as  to,  651. 

Seduction 

(See  General  Index,  Vol.  TV,  page  4905.) 

Seeing 

(See  General  Index,  Vol.  IV,  page  4906.) 

Seizin 

of    property,    presumption    of    continuance 
of,  1036. 

Selectmen 

records  and  books  kept  by,  3456. 
report  made  by,  3456. 

Self-Defense 

(See  General  Index,  Vol.  IV,  page  4906.) 

Self-incrimination 

(See  General  Index,  Vol.  IV,  page  4906.) 
(See  Privilege  against  Self-incrimination.) 

Self-Infiiction 

of  injuries,  opinion  by  skilled  witness   as 
to,  1976. 

Self-Preservation 

(See  General  Index,  Vol.  IV,  page  4906.) 

Self-Begarding  States 

(See  General  Index,  Vol.  IV,  page  4900.) 

Self-Serving  Absences 

probative,  of  entries  not,  1757  n.  5. 

Self-Serving  Acts 

may  establish  identity,  1741c  n.  7. 

Self-Serving  Declarations 

(See  General  Index,  Vol.  IV,  page  4906.) 

Self-Serving  Entries 

on  public  records,  3428. 

Self-Sufflciency 

evidence,  not  required,  1764. 
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Selling 

goods,  expert  evidence  as  to,  2383. 

Selling  Land 

value  of  services,  estimate  of,  by  skilled 
observer,  3165. 

Selling  Logs 

value  of  services,  estimate  of,  by  ordinary 
observer,  2135. 

Sensation 

inference  from,  1836  et  seq. 
skilled  inference  from,  1947  et  seq. 

Senses 

impairment  of,   common  knowledge  as  to, 

771. 
no    preference    accorded    to    a    particular, 

1737  n.  11. 

Sentence 

effect  of  service  of,  on  competency  of  wit- 
ness convicted  of  crime,  3666. 

mitigation  of,  as  inducement  for  confes- 
sion,  1497. 

Separate  Estate 

wife's,  conclusion  of  law  as  to,  2336  n.  1. 

Separation 

of  jurata,  270h. 

Separation  of  Jury 

special  interrogatories,  eflfect  of,  113. 

Separation  of  Witnesses 

(See  General  Index,  Vol.  IV,  page  4907.) 

Sequences 

co-existences  contrasted,   1815. 
jury,  power  of,  reason  as  to,   1815. 

Sermons 

(See  General  Index,  Vol.  IV,  page  4908.) 

Serraiits 

pedigree  declarations  by,  S916. 
value  of  services,  estimate  of,  by  ordinary 
observer,  2136. 

Service  of  Process 

(See  General  Index,  Vol.  IV,  page  4908.) 

Services 

(See  General  Index,  Vol.  IV,  page  4908.) 

Servitude 

reputation,  admissible  to  show,  2981. 

Sessions 

(See  General  Index,  Vol.  IV,  page  4908.) 

Set-off 

burden  of  proof,  954. 

Settlement 

if^ee  General  Index,  Vol.  TV,  page  4908  ) 


Settlements 

value,  eflfect  of,  in  testing,  2175  n.  13. 
knowledge  of   similar,  2161  n.  12. 

Settling  Exceptions 

no  right  to  jury  trial  upon,  431. 

Sewers 

taking     property     for,     conclusion     as     to> 

amount  of  damages,  2333. 
taking  for,  effect  upon  land  value,  2158. 

Sex 

as  a  deliberative  fact  to  show  survivorship,. 
1181. 

Sexual  Offenses 

other  ofifences  to  show  intent,  3336. 

Sheriff 

(See  General  Index,  Vol.  IV,  page  4909.) 
admissibility    of    books    and   records   kept 
by,  3451. 

docket,   3451. 

execution  book,   3451. 
proof  of  original  writing  executed  by,  3524. 

Sheriff's  Deed 

■  assumption   of  regularity  of,   1209. 

Shifting 

(See  General  Index,  Vol.  IV,  page  4909.; 

Shingle 

account  on,  3105. 

Ships  Manifest 

filed   verified   copy,   a    public   record,   34  ^" 
n.  1. 

Shipwreck 

reinforcement    of    inference    of    d-eath    br 
proof  of,  1099. 

Shoemaker 

journeyman,  account  books  of,  3135. 

Shoring 

opinion  of  skilled  observer  as  to  necessity 
of,  1958  n.  3. 

Shorthand 

entries  of  physician  in  account  books,  3100.. 

Sick  Benefits 

admission  by  receiving,  1398. 

Sickness 

excusing  witness   from  attendance,   3610. 

Sidewalks 

(See  General  Index,  Vol.  IV,  page  4909. i 

Sidney's  Case 

comparison  of  handwriting,  2214b,  2273. 

Sight 

(See  General  Index,  Vol.  IV,  page  4909.) 
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defined,  1723. 

argument  from,  use  of,  1709. 

Signals 

failure  to  give,  other  occurreuces  to  show, 

3189. 
failure  to  hear,  as  evidence,  1758  u.  2,  1842. 

Signatures 

(See  General   Index,   Vol.   IV,  page  4909.) 
affixed   without    authority;    parol    evidence 
to  show,  3568. 

application  of  rule,  356Sn. 
attesting  witnesses;   proof   of,   3529. 

number  required,  3529. 

where     attesting     witness     unavailable, 

3531. 
maker  of  instrument;  proof  of,  3530. 

Signing 

of  writing  unauthorized;  parol  evidence  to 
show,   3568. 

Signs 

(See  General  Index,  Vol.  IV,  page  4909.) 
(See  Deaf  and  Dumb  Persons.) 

Silence 

(See  General  Index,  Vol.  IV,  page  4910.) 

Silver  Coins 

common  knowledge  of  value  of,  725. 

^'imilarity 

mental   condition,   opinion   of   ordinary   ob- 
server as  to,  1893. 
quality,   estimates  as  to,   2075   n.   9. 

Similarity  of  Name 

(See  General  Index,  Vol.  IV,  page  4910.) 

Similarity,  Kelevancy  of 

(See  General  Index,  Vol.  IV,  page  4910.) 

Similar  Property 

(See  General  Index,  Vol.  IV,  page  4912.) 

Simple  Facts 

compound   facts,    distinguished,   44. 
defined,  45. 

Sister 

pedigree    declarations    as    to    relationship, 
2938. 

Sister  States 

judicial  records  of;  proof  of,  3410. 
act  of  Congress  as  to,  3410. 
act  not  exclusive,  3411. 
attestation  of  clerk,   3412. 
form  and  sufficiency  of,  3413. 

surplusage,  3414. 
seal  of  the  court,  3415. 
wbere   court    abolished   and    records 
transferred,    3416. 
certificate  of  the  .judge,  3417. 
necessity  of,   3417. 


Sister  States  —  coMt'd. 

form  and  contents  of,  3418. 
where  court  composed  of  more  than 
one  judge,  3419. 
justices  of  the  peace,  3420. 
probate  courts,  2421. 
public  records  of;  proof  of  by  copies,  3486, 
3487,   3488. 
act  of  Congress  as  to,  3486. 
act  of  Congress  not  exclusive,  3486. 
records   of  private  writings,   3488. 
relevancy  essential,  3487. 

Situation 

conclusion    as    to   danger    or    safety,    2354 

n.  7. 
understanding,  when  conclusion  is  rejected, 
•  2367  n.    18. 

Size 

average  size  of  man,  common  knowledge  of, 
770. 

Skill 

(See  General  Index,  Vol.  IV,  page  4912.) 

Skilled  Inferences 

(See  General  Index,  Vol.  IV,  paje  4912.) 

Skilled  Observer 

(See  General  Index,  Vol.  IV,  page  4915.) 

Skilled  Witnesses 

(See  General  Index,  Vol.  IV,  page  4916.) 

Slander 

(See  General  Index,  Vol.  IV,  page  4916.) 

Slang  Phrases 

common  knowledge  of  meaning  of,  763. 

Slate 

memoranda  on,  as  accounts,  3086. 

Slavery 

common  knowledge  as  to,  791. 

Sleep 

effect  of,  on  acquiescence,  1424  n.  5,  1427. 

Small  Pox 

vaccination    as    preventative    of,    common 
knowledge  of,  771. 

Smelling 

estimation  of  capability  of,  2051. 

Smoking 

in    court-room,    prohibition    of,    as    unfair 
treatment,   529h. 

Sneering 

protection  of  witness  from,  upon  cross-ex- 
amination, 532. 

Sobriety 

of  persons,  proof  of,  by  reputation,  2745. 

Social  Customs 

not  a,  matter  of  .special  knowledge.  1819. 
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Social  Life 

(See  General  Index,  Vol.  IV,  page  4916.) 

Social  Mlscondnct 

acknowledgment     of,    declaration     against 
interest,  2779  n.  1. 

Social  Offenses 

other  offences  to  show  intent,  3337. 

Sodomy- 
declarations  of  complainant  in,  3034,  3036 
n.  7. 

Soft  Coal 

common  knowledge  as  to  use  of,  765. 

Soil  Caying 

in  mine,  opinion  by  skilled  witness,  3033. 

Solicitors 

judicial  knowledge  concerning,  676  n.  8. 

Solid 

(See  General  Index,  Vol.  IV,  page  4918.) 

Solids 

intuitive  inferences  as  to,  1S38  n.  5. 

Solvency 

(See  General  Index,  Vol.  IV,  page  4918.) 

Sound 

(See  General  Index,  Vol.  IV,  page  4918.) 

Soundness 

of  objects,  opinion  of  ordinary  observer  as 
to,  1888. 

South  Cal-olina 

(See  General  Index,  Vol.  IV,  page  4918.) 

Sovereign 

date  of  death,  common  knowledge  as  to, 

786. 

Sovereignties 

foreign,   recognition  of,  binds  judges,   646. 
judicial  knowledge  of  common  law  of,  588. 

Space 

(See  General  Index,  Vol.  IV,  page  4918.) 

Spain 

judicial    knowledge    of    unwritten    law    of, 
589. 

Spanisli  Law 

treatise  on,  examination  by  Judge,  158. 

Sparli  Arrester 

common  knowledge  as  to,  839. 
expert  evidence   as  to  use  of,  on  locomo- 
tives, 3439  n.  5. 

Sparks 

fire  from,  weight  of  evidence,  2563n.  1. 
railroad    locomotives,    effect    of    throwing, 
2037. 


Speaker 

failure   to   identify   over   telephone,    174]c 
n.  10. 

Special  Acts 

judicial   knowledge   of,  by  state  and  pro- 
vincial courts,  608. 

Special  Contracts 

book  entry,  when  may  establish  charge  as 
to,  3136,  3137. 

Special  Customs 

(See  General  Index,  Vol.  IV,  page  4918.) 

Special  Interrogatories 

(See  General  Index,  Vol.  IV,  page  4918.) 

Special  Knowledge 

(See  General  Index,  Vol.  IV,  page  4919.) 

Special  Fleas 

burden  of  proof  on,  944  n.  1. 

Special  Proceedings 

(See  General  Index,  Vol.  IV,  page  4920.) 

Special  Terms 

assumption  of  regularity  of  judicial  pro- 
ceedings, 1200. 

Specialties 

admissions  in,   1365. 

Special  Tribunals 

judicial  knowledge  concerning,  666. 

Special  Verdicts 

(See  General  Index,  Vol.  IV,  page  4920.) 

Specific  Authority 

of  agent,  receipt  of  admissions,  1341,  1342. 

Specific  Performance 

(See  General  Index,  Vol.  IV,  page  4920.) 

Specific  Propositions 

universal,  are  regarded  as,  in  logic,  1728b. 

Specific  Questions 

hypothetical,   use   of,   in   connection   with, 
3459  n.  5. 

Specific  Uses 

property,   as  constituents  of  experts  judg- 
ment of  value,  2175s. 

Spectators 

(See  General  Index,  Vol.  IV,  page  4930.) 

Speculation 

expert,  excluded,  2461, 

Speculative  Inference 

as  evidence,  1743  n.  10. 

Speculator 

estimate  of  value  of  property  by,  2110. 

Speed 

(See  General  Index,  Vol.  IV,  page  4931.) 
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Spirituous  Liquors 

common  knowledge  of  intoxicating  quality 
of,  710. 

Spoken  Language 

conclusions   of   law   as   to   legal    effect  of, 
2364. 
contracts,  2365. 

Spontaneity 

(See  General  Index,  Vol.  IV,  page  4921.) 

Spontaneous  Exclamations 

(See  General  Index,  Vol.  IV,  page  4921.) 

Spontaneous  Statements 

as  dying  declarations,  2831. 

Sports 

entries  in  account  books,  3131. 

"Squatter  Riot" 

common  knowledge  as  to  meaning  of,  763. 

Stable  Equipment 

estimate    of   value    by    ordinary    observer, 
2137. 

Stakes 

surveying,  opinion  by  skilled  observer   as 
to,  1970. 

Standard  Measures 

capacity  of,  commonly  known,  723  ii.  1. 

Standard  Mortality  Tables 

use  of,  859c. 

Standard  of  Comparison 

(See  General  Index,  Vol.  IV,  page  4921.) 

Standard  of  Handtrritin^ 

(See  General  Index,  Vol,  IV,  page  4921.) 

Standards 

(See  General  Index,  Vol.  IV,  page  4922.) 

Standard  Tables 

use   of,    as   basis   of   computation   in   me- 
chanic arts,  2405  n.  3. 

Standard  Treatises 

(See  General  Index,  Vol.  IV,  page  4922.) 

Standpoint 

subjective  used  in  defining,  1774  n.  1. 

Stannaries 

privilege  of,  judicial  knowledge  of  provin- 
cial courts,  611  n.  3. 

Stare  Decisis 

(See  General  Index,  Vol.  IV,  page  4923.) 

State 

(See  General  Index,  Vol.  IV,  page  4923.) 
matters    relating   to    affairs    of,    protected 
from  disclosure,  3708. 

State  Courts 

(See   General   Index,  Vol,   IV,  page  4923.) 


State,  Department  of 

judicial  knowledge  of  regulations  of,   652. 

State  Officials 

records  of,   3452. 

State  of  the  Art 

hearsay,  independent  relevancy  of,  in  show- 
ing, 2755. 

testimony  of  skilled  observer  as  to,  1950 
n.  8. 

State  of  the  Case 

(See  General  Inde-x,  Vol.  IV,  page  4924.) 

States 

declarations  as  to  boundaries  of,  2803. 

States  of  Things 

defined,  53. 

events,  distinguished  from,  53. 

State  Statutes 

judicial  knowledge  of,  by  national  courts, 

599. 
judicial  knowledge  of,  by  state  courts,  605, 

Station  Agents 

railroads,  common  knowledge  of  duties  of, 
830. 

Stations 

railroad,  common  knowledge  as  to,  741. 
distance  between  two,  741. 

Statistics 

(See  General  Index,  Vol.  IV,  page  4924.) 

Status 

(See  General  Index,  Vol.  IV,  page  4924.) 

Statutes 

(See  General  Index,  Vol.  IV,  page  4925.) 
(See  Acts  of  Congress;  Judicial  Records; 
Legislative  Acts;  Official  Registers,  Pa- 
pers and  Writings;  Public  Documents; 
Sister  States;  Statutory  Law.) 

attorney  and  client;  communications  be- 
tween, 3677. 

experts;    extra   compensation   to,    3630. 

granting  immunity  to  witnesses  from 
criminal  prosecution,   3740. 

husband  and  wife;  communications  be- 
tween, 3700. 

husband  and  wife;  competency  of  as  af- 
fected by,   3661. 

keeping  of  record;   unconstitutional,   3467. 

mode  of  proving  official  registers,  papers 
and  writings,  3474. 

mode  of  proving  records  of  private  writ- 
ings, 3481. 

mode  of  proving  public  documents,  3464. 

.  not  exclusionary,  3465, 

physician  and  patient;  communications 
between,      (See  Physician  and  Patient.) 

subpoena  duces  tecum,  3620, 
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Statutory  Crimes 

Stopping 

refusal  of  jurj'   trial   in   prosecutions   for, 

(See  General  Index,  Vol.  IV,  page  4936.) 

449. 

Stopping  Trains 

Statutory  Interrogatories 

expert  evidence  as  to  possibility  of,  2444. 

necessity  of  reading  complete,  512. 

, 

Strains 

Statutory  law 

special  knowledge  as  to  effect  of,  883. 

of  foreign  state,  assumption  as  to,  1214. 

resistance  of  materials,  903. 

construction  of  statute,  1214. 

Streams 

Statutory  Pleading 

(See  General  Index,  Vol.  IV,  page  4926.) 

burden  of  proof,   953. 

Street  Railways 

Statutory  Proceedings 

(See  General  Index,  Vol.  IV,  page  4926.) 

jury  trial  in,  433. 

Streets 

Statutory  Bape 

(See  General  Index,  Vol.  IV,  page  4927.) 

proof  of  age  of  female  by  reputation,  3747 

n.  3. 

Strength 

(See  General  Index,  Vol.  IV,  page  4927.) 

Steamboat 

common  knowledge  as  to,  787. 

Strike 

general,  in  large  city,  common  knowledge 

Stenographers 

of,  699  n.  4. 

(See  General  Index,  Vol.  IV,  page  4935.) 

Striking  Out  ETidence 

Sticls 

(See  General  Index,  Vol.  IV,  page  4927.) 

notches  on,  as  an  account,  3105. 

Strong  Beer 

Still  Birth 

common  knowledge  of  intoxicating  quality 

reputation  admissible  to  prove,   3981. 

of,  714. 

Stipulations 

Structures 

(See  General  Inde.x,  Vol.  IV,  page  4936.) 

farming,  expert  evidence  as  to,  2390. 

Stock 

Stubs 

(See  General  Index,  Vol.  IV,  page  4936.) 

check,  admissibility  of,  3088. 

false  representations  by  corporation  as  to 

use  of  mails,  3493  n.  3. 

Study 

as  qualifying  for  comparison  of  handwrit- 

Stock Exchange 

ing,  2216. 

common  knowledge  as  to,  834. 

medical  witness,  qualified  by,  3026. 

Stockliolders 

(See  General  Index,  Vol.  IV,  page  4936.) 

Stock  of  Goods 

(See  General  Index,  Vol.  IV,  page  4926.) 

Stock  Eaising 

(See  General  Index,  Vol.  IV,  page  4926.) 

Stock  Reports 

market  value,   proof   of,   by   liearsay   from, 
3099c. 

Stocks 

confession   Induced  by  placing  in,   1.".30. 

Stock  Transactions 

(See  General  Index,  Vol.  IV.  page  4936.) 

Stock  Transfer  Officer 

qualification    for   comparison    of   handwrit- 
ing, 2317. 

Stomach 

opinion   of   skilleil   observer,    19C6. 


Stupefaction 

acquiescence,  effect  on,  1437. 

Subject 

defined,  in  logic,  1723. 

Sub.iectiTe 

(See  General  Index,  Vol.   IV,   page  4927.) 

Subjective  Conditions 

(See  Gnioral   Index,  Vol.   IV,   page  4927.) 

Sub.iectiTe  Facts 

(See  General  Index,  Vol.  IV,  page  4928.) 

Subjective  Impairment 

from  interest,  1833  n.  4. 

ignorance   ami   other,   contrasted,   1763. 

Subjective  Inferences 

(See  General  Index,  Vol.   IV,   page   492S.) 

Subjective  Relevancy 

(See  General   Index,  Vol.   IV,   page  4938.) 

Subjective  Symptoms 

(See  General  Index,  Vol.  IV,  page  4928.) 


IlVDEX.     (References  are  to  sections.) 


5827 


Vol.  1,  §  1  to  929.   Vol.  2, 


I  to  1708.   Vol.  3,  §  1709  to  2573.  Vol.  4,  §  2574  to  3353.   Vol.  5,  §  3354  to  37G1. 


Subject-Matter 

ordinary  and  skilled  observers,  differences 

between  as  to,  1951. 
writing;    parol  evidence  to  identify,   3565. 

Subornation 

(See  General  Index,  Vol.  IV,  page  4928.) 

Subpoena 

(See  General  Index,  Vol.  IV,  page  4928.) 

(See  Subpoena  Dncrx  Tecum.) 

as   mode  of   procuring   attendance  of  per- 
son as  witness,   3611,   3612. 
attachment  in  case  of  failure  to  appear, 

3613. 
service  of,  3614. 

Subpoena  Duces  Tecum 

production  of  documents,  etc.,  3615. 

ad  testificandum  clause  not  essential, 
3616. 

application  for,  3619. 

duty  of  A^itness,  3617. 

requirement  as  to  certainty  of  descrip- 
tion of  writings,  3616. 

statutes  as  to,  3620. 

when  an  unreasonable  search  and 
seizure,  3618. 

Subscribing  Witness 

(See  General  Index,  Vol.  IV,  page  4928.) 

(See  Attested  Writings.) 

defined,   3516. 

illiteracy  of  not  material,  3516. 

number  required,  3517. 
signature     affixed    without    knowledge   of, 

3516. 
youth  of  not  material,  3516. 

Subscriptions 

corporate   stock;    parol   evidence   rule   ap- 
plied to,  3548n. 

Subsequent  Facts 

defined,  1751. 
proof  of,   1751a. 

Subsequent  Suitors 

exclusion  of,  from  court  room,  184. 

Substantive  Law 

(See  General  Index,  Vol.  IV,  page  4928.) 

Substantive  Kights 

protection    of,    a   principle   of   administra- 
tion, 333. 

Substituted  Modes  of  Communication 

(See  General  Index,  Vol.  IV,  page  4929.) 

Substitutes 

judicial  knowledge   of   official   position   of, 
639. 

Substitution 

administrative,  wha't  is,  2117  n.  10. 


Succession 

of  seasons,  common  knowledge  as  to,  703. 
agricultural  seasons,  703  n.  3. 

Suction 

common  knowledge  of  force  of,  703  n.  6. 

Suffering 

(See  General  Index,  Vol.  IV,  page  4929.) 

Sufficiency 

(See  General  Index,  Vol.  IV,  page  4929.) 

Suggestion 

(See  General  Index,  Vol.  IV,  page  4929.) 

Suicide 

presumption  against,  1053. 
unsworn   statements  as  to  intent  to  com- 
mit, 2654,  2673. 

Sui  Juris 

presumption  of,  1037. 
presumption  of  regularity,  1052. 

Suitability 

of   objects,   opinion    of   ordinary   observer, 
1889. 

Suitors 

rights   of    subsequent   arising   from   condi- 
tions of  trial,  182,  184. 

Sulkiness 

of    horse,    opinion   by     ordinary    observer, 
1928a. 

Sulphuric  Acid 

corrosive  quality  of,  known,  707  n.  5. 

Summary 

of    voluminous    records    may   be    received, 
1841  n.  9. 

Sun 

rising   of,   common  knowledge   as   to,   727, 
728. 

Sunday 

(See  General  Index,  Vol.  IV,  page  4929.) 

Superintendence 

estimate  of   value   of   services,   by   skilled 
observer,  2165. 

Superintendent 

railroad,  common  knowledge  of  powers  and 
duties  of,  830,  831. 

Superior  Court 

Westminister,   judicial  knowledge  concern- 
ing, 688. 

Superseded  Pleading 

(See  General  Index,  Vol.  IV,  page  4930.) 

Supervisors 

judicial  knowledge  of  terms  of,  671.  , 
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Supplementary  Facts 

proof  of,   1755. 

Supplementary  Proceeding's 

other  cases,  papers  in,  judicial  knowledge 
as  to,  685. 

Snpplem  entation 

(See  General  Ind€X,  Vol.  IV,  page  4930.) 

Suppositions 

(See  General  Index,  Vol.  IV,  page  4930.) 

Suppression 

(See  General  Index,  Vol.  IV,  page  4930.) 

Suretyship  Agreements 

parol  evidence  rule  applied  to,  3549n. 

Surgeon 

(See  Physician.) 

Surgery 

(See  General  Index,  Vol.  IV,  page  4930.) 

Surname 

seeing  person  write,  as  qualification  as  to 
handwriting,  3199  n.  10. 

Surplusage 

rejected,  536. 

SuriJrise 

(See  General  Index,  Vol.  IV,  page  4930.) 

Snrrebuttal 

defined,  383. 
right  of  party  to,  383. 

right  to  examination  in  matter  for  presid- 
ing judge  to  determine,  3739. 

Surrender 

of  accused  to  officer,  1298. 

Surrogate  Courts 

(See  General  Index,  Vol.  IV,  page  4931.) 

Surrogate's  Clerk 

memoranda  by,  as  hearsay  evidence,  2756. 

Surrounding  Circumstances 

documents,  construction  of,  139. 
oral  contract,  construction  of,  137.' 

Surveying 

(See  General  Index,  Vol.  IV,  page  4931.) 

Surveyor 

(See  General  Index,  Vol.  IV,  page  4931.) 
records  of,  3453. 

Surveyor  General 

assumption  of  regularity  of  acts  of,  1203b. 

Surveys 

copies  of,  3475. 

inaccuracy  of  older,  common  knowledge  as 
to,  793. 

Survivorship 

(See  General  Index,  Vol.  IV,  page  4931.) 


Suspension 

statutory,  judicial  knowledge  as  to,  594. 

Suspicion 

account  books,   circumstances  of,  must  be 

explained,  3103. 
confession  induced  by,  1537. 

Switzerland 

judicial   knowledge   of   unwritten   law   of, 
589. 

Sworn  Copies 

(See  Copies  and  Transcripts.) 
corporation  records,  3496. 
defined,  3395. 
who  may  make,  3395. 

Svrorn  Statements 

banltruptcy  commissions,  before,  2716. 

Syllogism 

(See  General  Index,  Vol.  IV,  page  4932. > 

Symbols 

(See  General  Index,  Vol.  IV,  page  4932. > 

Sympathy 

appeals  to,  should  be  prevented,  386. 
exclusion  of  evidence  arousing,  1745. 

Symptoms 

(See  General  Index,  Vol.  IV,  page  4932. > 


Tables  of  Weight 

common  knowledge  of  facts  shown  by,  733. 

Tabulations 

consultation  of,  by  court  or  jury,  859c. 

Tampering 

with  court  officers,  as  contempt  of  court, 

230. 
with  jurors,  as  contempt  of  court,  234. 

Tariff  Laws 

judicial    knowledge    of,    by    state    courts, 
604  n.  1. 

Taxation 

(See  General  Index,  Vol.  IV,  page  4933.> 

Taxation  of  Costs 

no  right  to  jury  trial  upon,  431. 

Tax  Books 

(See  Taxes;  Tax  Lists.) 
assessor's,  3454. 
certificate  of  tax  sale,  3454. 
collectors',  3454. 
delinquent  tax  list,  3454. 
receipt  stub  book,  3454. 
value,  as  evidence  of,  3455. 

Tax  Collector 

judicial  knowledge  as  to,  649. 
signature  of,  658. 
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Tax  Dnplicate 

excluded  if  no  proof  of  genuineness,  3359 
n.  1. 

Taxps 

(See  General  Index,  Vol.  IV,  page  4932.) 

(See  Tax  Books;  Taat  Collector;  Taso 
Lists. ) 

certificate  of  amount  of  poll  and  county 
rejected,  3471. 

certificate  of  assessment  or  non-assessment 
of  person  rejected,  3471. 

certificate  that  land  listed  for  taxation  re- 
jected, 3471. 

payment  of;   ancient  documents,  3542. 

payment  of  may  be  shown  by  parol,  3583. 

Tax  Lists 

admissions  in,   1374. 

necessity  of  offering  complete  record  of, 
507. 

Taxpayer 

oath  of,  as  self-serving  declarations,  2734 
n.  2. 

Tax  Sale 

proof  of  original  deed  given  at,  3524. 

Teachers 

account  books  of,  3137. 

Teamster 

entries  by,  in  time  book,  as  entries  in 
course  of  business,  2907. 

Technical  Error 

(See  Greneral  Index,  Vol.  IV,  page  4932.) 

Technical  Facts 

(See  General  Index,  Vol.  IV,  page  4933.) 

Technical  Inferences 

(See  General  Index,  Vol.  IV,  page  4933.) 

Technical  Proof 

of  subjectice  conditions,  1843  n.  16. 

Technical  Services 

value  of,  estimate  of,  2139. 

Technical  Terms 

(See  General  Index,  Vol.  IV,  page  4933.) 

Telegrams 

(See  General  Index,  Vol.  IV,  page  4933.) 

Telegraph 

common  knovfledge  as  to,  839. 
common   knowledge   of   necessity   for  rail- 
roading, 830. 

Telegraph  Companies 

jildicial  knowledge  of  statutes  pertaining 
to,  632. 

Telegraphing 

opinion  by  skilled  witness  as  to,  2041a. 


Telegraph  lines, 

taking     property     for,    conclusion     as     to 
amount  of  damages,  2333. 

Telephone 

(See  General  Index,  Vol.  IV,  page  4934. > 

Telephone  Lines 

taking     property    for,     conclusion     as     to- 
amount  of  damages,  2333. 

Temperature 

(See  General  Index,  Vol.  IV,  page  4934.)' 

Temperature  Charts 

hearsay  evidence,   2760  n.  .4. 

Temporary  Absence 

authorizing  receipt  of  former  evidence  of 
absent  witness,  1628-1630. 

Tenant 

(See  General  Index,  Vol.  IV,  page  4934. > 

Tenants-in-Common 

admission  by  one  of,  1318a. 

Tennessee 

(See  General  Index,  Vol.  IV,  page  4934.)- 

Tenure  of  Office 

(See  General  Index,  Vol.  IV,  page  4934.)' 

Termini 

railroad,  common  knowledge  as  to,  741. 

Terms 

(See  General  Index,  Vol.  IV,  page  4934.)- 

Territorial  Courts 

comparison  of  handwriting  in,   2236. 
right  to  jury  trial  in,  413  n.  1. 

Territorial  Statutes 

judicial  knowledge  of,  by  national  courts,. 
599. 

Territories 

boundaries  of,  declarations  as  to,  2803. 
common  knowledge  as  to,  736. 

Testamentary  Capacity 

(See  General  Index,  Vol.  IV,  page  4934.)' 

Testator 

(See  General  Index,  Vol.  IV,  page  4934. > 

Testimony 

(See  General  Index,  Vol.  IV,  page  4935.)- 

Testing 

(See  General  Index,  Vol.  IV,  page  4935. > 

Test  of  Adversary's  Case 

(See  General  Index,  Vol.  IV,  page  4935. > 

Texas 

(See  General  Index,  Vol.  IV,  page  4935.  > 
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Text-Books 

iise  of,  to  acquire  judicial  knowledge  oi 
foreign  law,  636. 

'Theory 

defined,  1740a. 

facts,  precedes,  when,  1740a. 

Things 

exhibition  of  to  jury.  (See  Evidence  by 
Perception.) 

Third  Person 

(See  General  Index,  Vol.  IV,  page  4936.) 

Thought  ' 

(See  General  Index,  Vol.  IV,  page  4936.) 

Threatening 

jurors,   as  contempt  of  court,   235. 
witness,  as  contempt  of  court,  251. 

Threats 

(See  General  Index,  Vol.  IV,  page  4936.) 

Thumb  Impressions 

identity  of,  expert  evidence  as  to,  2561  n.  3. 

Ticket  Agents 

common  Icnowledge  of  duties  of,  830. 

Tides 

common  knowledge  as  to,  728. 

Tide  Tables 

(See  General  Index,  Vol.  IV,  page  4936.) 

Tide  Waters 

land  under,  common  knowledge  of  histori- 
cal facts  as  to,  793. 

relation  of  city  to,  common  knowledge  as 
to,  735. 

Ties 

railroad,  estimation  of  number  of,  2074. 

Tiles 

firing,  special  knowledge  as  to,  904. 

Timber 

durability,  special  knowledge  of,  883. 
quality  of,  estimation  of,   2075. 

Time 

(See  General  Index,  Vol.  IV,  pnge  4936.) 
making  proof  of  execution  of  writing,  3514. 
objection  to  want  of  formality  in  authen- 
tication of  copy,  3473  n.  1. 
when  memoranda  should  be  made,   :!.'510. 

Time  Books 

accounts  by,  proof  of,   3090. 
entries   by  teamster,  as   entries  in  course 
of   business,   2907. 

Time  Tables 

hearsay  evidence,  2754  n.  7. 
railroad,   as   admissions,   1375   n.   1. 


Tithes 

commutation  of,  declarations  as  to  mattors 
of  public  and  general  interest,  2802. 

Title 

(See  General  Index,  Vol.  IV,  page  4937.) 

Tobacco 

(See  General  Index,  Vol.  IV,  page  4937.1 

Toll  Kates 

conclusion  of  law  as  to  reasonableness  of. 
2329  n.  1. 

Tombstone 

(See  General  Index,  Vol.  IV,  page  4937.1 

Tonics 

common  knowledge  of  intoxicating  qualitv 
of,   716. 

Tonnage 

of  vessel,  estimation  of,  opinion  of  skilled 
witness,  1983. 

Tools 

(See  General  Index,  Vol.  IV,  page  4937. 
experiments  to  show  use  of,  3606. 

Topography 

(See  General  Index,  Vol.  IV,  page  4937.) 

Tort 

common  law  right  to  jury  trial  in  action 
for,  422. 

Tower  of  London 

common  knowledge  of  location  of,  748  ii.  2. 

Town  Clerks 

assumption  of  regularity  of  acts  of,  1204. 
records  of,  to  prove  pedigree,  2951. 
records  and  books  kept  by,  3456. 

Town  Commissioners 

records  and  books  kept  by,  3456. 

Town  Officers 

assumption  of  regularity  of  acts  of,  1204. 

Town  Officials 

admissibility  of  records  of,  3456. 

Town  Plot 

excluded;  no  proof  that  genuine,  3350  n.  1. 

Towns 

(See  General  Index,  Vol.  IV,  page  4937.) 

Township  Committees 

assumption  of  regularity  of  acts  of,  1204. 

Townsliips 

(See  General  Index,  Vol.  IV,  page  4937.) 

Town  Treasurers 

records  and  books  kept  by,  3456. 

Town  Trustees 

assumption  of  regularity  of  acts  of,   1204. 
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'I'oxicologists 

Transcript 

qualifications  of,  as   a  witness  to  medical 

(See  Certified  Copies;  Copies.) 

facts,  913. 

Translation 

Tracings 

(See  General  Index,  Vol. 

IV,  page  4938.) 

magnified,    use   of,    as    standard    for   com- 

parison of  handwriting,  2269. 

Transportation 

(See  General  Index,  Vol. 

IV,  page  4938.) 

Tracts 

(See  General  Index,  Vol.  IV,  page  4937.) 

TraTail 

accusation  in,  as  spontaneous  declarations. 

Trade  Circulars 

3033. 

basis  of  estimate  of  market  value,  2099c. 

Travel 

Trade  Manuals 

common   knowledge  of  time   required   for. 

use  of,  859c. 

845. 

Trade  Papers 

Treason 

hearsay  evidence,  2754  n.  6. 

number   of  witnesses  required  in   prosecu- 

tion for,  989. 

Tradesmen 

account  books  of,   3133,   3134,   3136. 

Treasurer  of  Town 

Trade  Tables 

assumption  of  regularity 

of  acts  of,   1304. 

(See  General  Index,  Vol.  IV,  page  4938.) 

Treasury  Department 

judicial  knowledge  as  to. 

645. 

Trade  Words 

common  knowledge  of  meaning  of,  762. 

judicial  knowledge  of  regulations  of,   652. 

transportation,  skilled  inferences  as  to,  in. 

Treaties 

2039a  n.  9. 

(See  General  Index,  Vol. 

IV,  page  493S.) 

Trading 

Treatment 

common  knowledge  as  to,  840. 

(See  General  Index,  Vol. 

IV,   page  4939.) 

Tradition 

Trees 

(See  General  Index,  Vol.  IV,  page  493S.) 

(See  General  Index,  Vol. 

IV,   page  4939.) 

Traffic 

Trial 

on    railroads,    common    knowledge    of    in- 

(See General  Index,  Vol. 

IV,   page  4939.) 

crease  of,  796. 

Trial  by  Battle 

'J  rain  Despatchers 

(See  General  Index,  Vol. 

IV,   page  4939.) 

entries  in  course  of  business,  2885   n.  2. 

Trial  by  Compurgation 

Trained  Nurse 

(See  General  Index,  A^ol. 

IV,   page  4939.) 

sanity,  opinion  as  to,  by,  2014. 

Trial  by  Inspection 

Trainmen 

(See  General  Index,  Vol. 

IV,   page  4939.) 

skilled    witnesses    in    railroad    operation. 

2038. 

Trial  by  Jury,  Eight  to 

(See  General  Index,  Vol. 

IV,   page  4939.) 

Train  Orders 

proponent  unable  to  produce;  best  evidence 

Trial  by  Ordeal 

rule,  3584n. 

(See  General  Index,  Vol. 

IV,  page  4940.) 

Train  Eegister 

kept  by  conductors,  admissibility  of,   3102. 

Trial  by  Witnesses 

early  forms  of  trial,  269a. 

Trimming 

Trains 

of  trees,  opinion  by  skilled  observer.  1971. 

arrival   and  departure  of,  common  knowl- 

edge as  to,  830. 

Triplicate 

stopping  of,  experiment  to  show  conditions 

writings  executed  in;  both  originals,  357i. 

of,   3170. 

Trolley  Pole 

Train  Wrecking 

relevant  trait  of  character,  3306. 

defects  in  other  poles  to   show  company's 
knowledge   of,   3229,   3230. 

Trotting  Horse 

Transaction 

estimate  of  value  of,  by  skilled   obsfrr,.,- 

(See  General  Index.  Vol.  IV.  page  4938.) 

2155. 
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Trustee 

(See  General  Index,  Vol.  IV,  page  4940.) 
writings  executed  by;  proof  of  power,  3536. 

Trustee  in  Bankruptcy 

protection  of,  by  court,  230. 

Trustworthiness 

account  books  of,  to  be  sbown,  3064. 

Truth 

(See  General  Index,  Vol.  IV,  page  4941.) 

Turkey 

assumption  as  to  law  of,  1211. 

Turpentine 

(See  General  Index,  Vol.  IV,  page  4941.) 

Type 

documents,   phenomena   of,   use   of,   as  to, 
2185  n.  16. 

Typewriting 

identification  of,  2185  n.  17. 

signature  to  letters  in  case  of,  2203  n.  9. 


V 


rnanthorized  Signing 

of  writing;  parol  evidence  to  show,  3568. 

Unarailable  Witnesses 

ground    for    admission    of    secondary    evi- 
dence, 474. 

Fnarailing  Search 

absent    person,    as    affecting    inference    of 

death,  1107. 
what  constitutes  unavailing   search,   1108. 

TJnchastity 

credibility  of  witness   as   affected  by  evi- 
dence of,  3747,  3748. 

Uncle 

pedigree  declarations  as  to  relationship  of, 
2936. 

Unconsciousness 

affecting  dying  declarations,  2867. 

UncontroTerted  Facts 

(See  General  Index,  VoL  IV,  page  4941.) 

Understanding 

(See  General  Index,  Vol.  IV,  page  4941.) 

Undertakers 

(See  General  Index,  Vol.  TV,  page  4941.) 

Undisclosed  Principal 

book  entries  may  charge,  3143. 

Undue  Influence 

(See  General  Index,  Vol.  IV,  page  4941.) 

Unfair  Treatment 

(See  General  Index,  Vol.  IV,  page  4941.) 


Uniformity  of  Nature 

(See  General  Index,  Vol.  IV,  page  4943. > 

Unincorporated  Associations 

contempt  of  court  by,  215. 

Unincorporated  Town 

common  knowledge  as  to,  750. 

Union 

disabilities  of,  inherently  improbable,  176S 
n.  5. 
"«f 
Unions 

judicial  knowledge  by  state  courts  of  regu- 
lations of,  613. 

United  States 

statutory  modification  of  rule  of  compari- 
son of  hands,  3262. 

United  States  Constitution 

judicial  knowledge  of,  598. 
amendments,  598. 

pi-ovision  as  to  full  faith  and  credit  t« 
public  acts,  records,  etc.,  3486. 

United  States  Medical  Dispensary 

hearsay  evidence,  2754  n.  4. 

United  States  Supreme  Court 

common   law,   judicial  knowledge   of,   585, 

585  n.  11. 
state  statutes,  judicial  knowledge  of,   599. 

Unity  of  Design 

(See  General  Index,  Vol.  IV,  page  4942. y 

Universal  Propositions 

(See  General  Index,  Vol.  IV,  page  4942.1 

Unlawful  Cohabitation 

man  and  woman  living  in,  not  subject  tit 
husband  and  wife  rule  as  to  witnesse^j 
3657. 

Unmarried  State 

presiimption  of  continuance  of,  1037. 

UnofBcial  Documents 

proof  of  former  evidence  by,  1696. 

Unproved  Facts 

hypothetical  questions  containing,   2494. 

Unreasonable  Search  and  Seizure 

subpoena  duces  tecum  as,  3618. 

Unusual  Conduct 

conclusions  of  fact  as  to,  S318. 

Unwillingness 

unsworn  statements  to  show,  2677. 

Urging 

means  of  procurement  of  dying  declara- 
tion, 2842. 

Usage 

determination  of  a  question  for  jury,  134. 
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Usag'e  —  cont'd. 

interpretation  or   explanation  of  writing; 
evidence  of,  3561. 
application  of  rule,  3561n. 
words  of  doubtful  meaning,  3562. 

Use 

(See  General  Index,  Vol.  IV,  page  4943.) 

Useful  Value 

owner,  not  permitted  to  state  estimate  of, 
2149  n.  5. 

Use  of  Reason 

(See  General  Index,  Vol.  IV,  page  4943.) 

User 

permissive,  2670. 

real   estate,  unsworn   statements  to  show, 
2603. 

Usual  Contract 

conclusions  of    fact  as  to,  2318. 

Usury 

proof  of  habit  of,  by  reputation,  2747. 

Utah 

exclusion  of  persons  from  court   room   in 
certain  cases,  186. 

Utility 

conclusion  of  fact  as  to,  2316. 

Uttering  Counterfeit  Money 

intent,  other  oflfences  to  show,  3235. 
knowledge,  other  offences  to  show,  3334. 

Uttering  Forged  Instruments 

other  ofTenses,  2591. 


Taccination 

preventative  of  small  pox,  common  knowl- 
edge as  to,  771. 

Vagueness 

dying  declarations,  explanation  of,  2841. 

Validity 

judicial   proceedings,   assumption   of   regu- 
larity,  1199. 

Valleys 

common  knowledge  as  to,  735. 

Value 

(See  General  Index,  Vol.  IV,  page  4943.) 
tax  books  as  evidence  of,  3455. 

Variation 

(See  General  Index,  Vol.  IV,  page  4947.) 

Varying  Phenomena 

admissibility  of,  3174. 
similar  accidents,  3175. 

Vegetahles 

(See  General  Index,  Vol.  IV,  pa,n;e  4947.) 


Vehicle 

speed  of,  estimation  of,  2086. 

Venue 

change   of,   in    contempt   proceedings,    355 

n.  3. 
criminal  cases,  burden  of  proof  as  to,  963. 
federal  courts,  964. 

Veracity 

deceased,    as   affecting   dying   declarations, 

2866. 
persons,  proof  of,  by  reputation,  3745. 

Verbal  Acts 

hearsay  contrasted,  1437. 

Verdicts 

(See  General  Index,  Vol.  IV,  page  4947.) 

Verification 

(See  General  Index,  Vol.  IV,  page  4947.) 

Vermont 

entries  in  course  of  business,   rule  as  to, 

3893   n.   3. 
malice  in  homicide,  rule  as  to  presumption 

of,  1137. 

Vessels 

(See  General  Index,  Vol.  IV,  page  4947.) 
log  book  not  evidence  of  time  of  sailing, 
3500. 

Vests 

common  knowledge  as  to  habit  of  men  to 
wear,  776. 

Veterinary 

opinion  as  to  diseases  of  animals,  1997. 
opinion  by,  surgical  matters,  2017a. 

Veterinary  Surgery 

(See  General  Index,  Vol.  IV,  page  4948.) 

View 

(See  Genera!  Index,  Vol.  IV,  page  4948.) 
of  locality  by  jury,  3607. 
of  personal  property  by  jury,  3607. 

Village  Officers 

assumption  of  regularity  of  acts  of,  1204. 

Villages 

(See  General  Index,  Vol.  IV,  page  4948.) 

Violance 

mob,  confessions  induced  by,   1563. 
threats  of,   admissions   made  under,   1394. 

Viscera 

opinion  of  skilled  observer,  1966. 

Vision 

medical  opinion  as  to  effect  of  injuries  on, 
1998  n.  13. 

Vital  Statistics 

necessity    of    offering    complete    record   of, 
507. 
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Voice 

loss   of,   as   ground   for   receipt   of   former 
evidence,  1647. 

Voir  Dire 

(See  General  Index,  Vol.  IV,  page  4948.) 

Volition 

control   of,   prevents   acquiescence,   1431. 

Voluminous  Data 

receipt  of  conclusions  of  fact  from,  2317 

Volnminons  Documents 

necessity   of   offering   entire,    503,   507. 

Voluminous  Facts 

documents   containing;    best   evidence   rule, 
3582. 

Voluminous  Records 

nummary  prepared  from,  may  be  received, 
1841  n.  9. 

Voluntary 

(See  General  Index,  Vol.  IV,  page  4948.) 

Voluntary  Associations 

judicial  knowledge  of  regulations  of,   613. 

Voluntary  Conduct 

conclusions  of  fact  as  to,  2318. 

w 

IVadsTvorth  Mortality  TaWes 

common  knowledge  of,  2528. 
use  of,  859c. 

Wagon  Tracks 

opinion  of  ordinary  observer  as  to  corres- 
pondence of,  1877. 

AVaiier 

(See  General  Index,  Vol.  IV,  page  4948.) 
client's  of  communication  being  privileged, 
3695. 

Wall 

pedigree  declarations  on,  2958. 

Wanton  £illing- 

as  proof  of  malice,  1151. 

War 


(See  General  Index,  Vol.  IV,  page  4949.) 

Warden 

prison,  opinion  as  to  feigning  of  symptoms, 
1996  n.  7. 

Wards 

city,  common  knovpledge  as  to,  748. 

Warning 

(See  General  Index,  Vol.  IV,  page  4949.) 

Waste 

conclusion  as  to  damages  caused  l)y,  2334 
n.  2. 


Watches 

common  knowledge  as  to  habit  of  men  to 
carry,   776. 

Water 

(See  General  Index,  Vol.  IV,  page  4949.) 

Waterfalls 

common  knowledge  as  to,  739. 

Water  Mark 

high   and   low,   common   knowledge   as   to, 
728. 

Water  Biglits 

appropriation  of,  common  knowledge  as  t", 
833. 

Water  Supply 

taking  for,  effect  on  land  value,  215S. 

Waterways 

of  county,  common  knowledge  as  to,  743. 

Way 

private  nature  of,  declarations  as  to,  280:?. 

Weak  Minded  Persons 

leading  questions  to,  3719. 

Wealth 

common  knowledge  as  to,  783. 

common  knowledge  of  growth  of  national, 

787. 

Weapons 

(See  General  Index,  Vol.  IV,  page  4949.) 
crime    committed    with;    exhibition    of    to 

jury,  3603. 

must  be  identified,  3605. 

Wearing  Apparel 

estimate    of   value    by   ordinary    observer, 
2127. 
by  owner,  2145. 

Weather 

common  knowledge  as  to,  696. 
records  of,  3457. 

Weather  Conditions 

(See  General  Index,  Vol.  IV,  page  4949.) 

Weeks 

common  knowledge  as  to,  704,  728. 

Weight 

(See  General  Index,  Vol.  IV,  page  4949.) 

Weight  of  Evidence 

(See  General  Index,  Vol.  IV,  page  4950.) 

Weights,  Tables  of 

common  knowledge  as  to,  733. 


Westminster 

Superior  Court  at,  judicial  knowledge  con- 
cerning, 688. 
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AVlieat  Fields 

common  knowledge  as  to  location  of,  735. 

AVliiskey 

common  kno^yledge  of  intoxicating  quality 

of,  711. 
opinion  whether  liquid  is,  1839. 

AVhiskey  Cocktail 

common  knowledge  of  intoxicating  quality 
of,  711. 

Whisper 

spontaneous  statements  made  in,  3010. 

Whistle 

failure   to   hear,  as  proof  of  non-blowing, 

1758  n.  3,  1842.^ 
other  occurrences  to  show  cause  of  horses 
fright,   3178,   3179. 

Wholesale  Dealings 

proof  of,  by  entries  in  account  books,  3132. 

Widow 

recital  in  deed  that  person  was,  2931  n.  1. 

Wife 

(See  General  Index,  Vol.  IV,  page  4950.) 
(See  Husband  and  Wife.) 

Wigglesworth  Mortality  Tables 

use  of,  859o  n.  12. 

Willingness 

(See  General  Index,  Vol.  IV,  page  4950.) 

Will  Power 

opinion  of  extent  of,  by  ordinary  observer, 
1946. 

Wills 

(See  General  Index,  Vol.  IV,  page  4950.) 

(See  also,  Private  Writings.) 
best  evidence  rule  applied,  3570n. 
original  must  be  authenticated,  3512. 

Wind 

record   of,   common   knowledge   as   to,    693 
n.  9. 

Wines 

common  knowledge  of  intoxicating  quality 
of,  718. 

Winnowing  DTacbine 

effect  of,  common  knowledge  as  to,  830. 

Wires 

running,    business    of,    common    knowledge 
as  to,  810. 

Wiring 

electrical,  opinion  by  skilled  witness,  1988 
n.  3. 

Wisconsin 

comparison   of   hands,    statutory   modifica- 
tion of  rule  of,  2261. 


Wisconsin  —  cont'd. 

exclusion  of   persons   from   court   room   in 
certain  cases,  186. 

Withdrawal 

(See  General  Index,  Vol.  IV,  page  4950.) 

Without  Prejudice 

(See  General  Index,  Vol.  IV,  page  4951.) 

Witnesses 

(See  General  Index,  Vol.  IV,  page  4951.) 
attendance  of,  3609. 

power  of  court  as  to,   3609. 
mode  of  procuring,  3611. 
compulsory   process,    3623. 
criminal  cases,  3624. 

granting   of   as   matter    of   dis- 
cretion,  3625. 
not  ii  taking  of  property;  duty  to- 
testify,    3623. 
habeas     corptifi     ad     testificandum, 

3631. 
payment  for  attendance,   3626. 
experts,  3627. 

services  performed  by,   3627. 
opinions  of,  3638. 

extra  compensation,   3638. 
prevailing   view,    3639. 
statutes,  3630. 
recognizance,  3633. 
subpoena,   3613. 
attachment,   3613. 
service  of,  3614. 
subpoena  duces   tecum,   3615. 
application  for,  3619. 
certainty   of   description   of   writ- 
ings, 3616. 
duty  of  witness,  3617. 
statutes,    3630. 

unreasonable   search   and    seizure, 
3618. 
persons   exempt   or   excused   from    at- 
tendance,  3610. 
punishment   for   contempt,    3611. 
clothing  worn  by;  exhibition  of  to  jury  in 

criminal  cases,  3604. 
examination    of.       (See    Examination     of 

Witnesses. ) 
impeachment    of.       (See    Impeachment    of 

Witnesses. ) 
incompetency  of,   3633. 
children,  immaturity  of  minds  of,  3637. 
general   rule,  3638. 
instruction  of,  3641. 
question  for  the  presiding  judge,  3639. 
time  to  which  inquiry  relates,  3640. 
deaf  and  dumb  persons,  3635. 
means  of  conveying  information  to  court, 
3636. 
development  of  law  .is  to,  3632. 
•Intoxication,  3648. 
mental  incapacity,  3634. 
children,  immaturing  of  minds  of,  3637. 
general  rule,  3638. 
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TVitnesses  —  cont'd. 

instruction  of,  3641. 
question  for  the  presiding  judge,  3639. 
time  to  which  inquiry  relates,  3640. 
deaf  and  dumb  persons,  3635. 
means  of  conveying  information  to  court, 
3636. 
insanity,  idiocy,  etc.,  3643. 
allegations  in  pleadings,  effect  of,  3646. 
drug  habits,  victims  of,  3649. 
general  rule,  3644. 

incapacity    at    time   of   oocurrenee    of 
transaction,   3645. 
intoxication,    3648. 

question   for  the   presiding  judge,   3647. 
Eeg.   V.  Hill,   3643. 
victims  of  drug  habits,  3649. 
oath,  nature  of,  3633. 
race,  3673. 
Chinese,  3674. 
Indians,   3675. 
negroes,  3676. 
privileged    communications.      (See    Privil- 
eged Communications.) 

"Witness  Fees 

(See  Attendance  of  Witnesses;  Witnesses.)' 
expert,  2371. 

"Wood 

(See  General  Index,  Vol.  IV,  page  4953.) 

Wood  Carring 

cost  of  production  of,  as  constituent  of  ex- 
pert's opinion  of  value,  2175c. 

Wool 

common  knowledge  as  to,  767. 

Words 

(See  General  Index,  Vol.  IV,  page  4953.) 

Wort 

building,    skilled   opinion  by   architect   or 

builder,   1962. 
capacity  for,  2051,  2404,  2405. 

Workmen 

(See  General  Index,  Vol.  IV,  page  4953.) 

World 

(See  General  Index,  Vol.  IV,  page  4953.) 

World's  Fair 

common  knowledge  as  to,  786. 

Wounds 

(See  General  Index,  Vol.  IV,  page  4953.) 


Writing  Letters 

to  judge,  as  contempt  of  court,  212. 

Writings 

(See  General  Ind^x,  Vol.  IV,  page  4953.) 
(See  Private  Writings.) 

Writ  of  Error 

copy  of,  containing  recital  of  record  of  an 
inferior  court,  not   admissible,   3463. 

Writ  of  Mandate 

right  to  jury  trial,  432. 

Writs 

issuance  and  return  of,  shown  by  record  of 

clerk  of  court,  3435. 
returns  endorsed  on,  3382. 

Written  ETidence 

comment  by  judge  as  to,  295. 
primary  evidence  is,  468. 

Written  Instruments 

(See  Private  Writings.) 
unsworn    statements   as    to    intent   of   de- 
livery, 2664. 
filing  for  registration,  2664. 

Written  Law 

(See  General  Index*,  Vol.  IV,  page  4955.) 

Wrongdoing 

(See  General  Index,  Vol.  IV,  page  4956.) 

Wrong  Seasons 

dying  declarations,  effect  of  assigning,  for 
admissibility,  2865. 


X-ray  Pliotograpli 

common  knowledge  as  to,  729. 


Xacbting 

common  knowledge  of  season  for,  790. 

Yardmaster 

railroad,  common  knowledge  of  powers  and 
duties  of,  830. 

Youtli 

subscribing  witness  not  material,  3516. 
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